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REPORTS 


Edward Bulſtr ode 


Of the Inner Temple, Efquire. 


In Three PARTS. 


OF DIVERS 
RESOLUTIONS and JU DGMENTS|| 


Given with great Advice and Mature Deliberation by che | 
Grave, Reverend, and Learned Judges and Sages of the 


L A W, 


Of CASES and MATTERS in the L 2 W: 
| With the Reaſons and Cauſes of their ſaid Judgments, 


Given in the | | 


Court of Kings Bench, 


In the time of the Reign of 


KING JAMES I. 


A F 


KING CHARLES I. ll 


Leges humanæ non aliundle ſunt quam Regule, quibus Jiri edocetur;quia ubi * 
las ordo, ibi ſempiternus horror inhabitat, & confuſio. Et ficut per Nervos cum, 
Pago corporis ſolidatur, Sic per Legem——que d ligando dicitur, cor pus hujuſmodi 
regni myſticum ligatur, & > ax, in uuum. Forteſcue fo. 10, 11. 
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Io the Right Hae | 
Sir BULSTRODE WHITLOCK 


KNIGHT: 


Right Honourable, a 


HERE is vo deſire more natural, than that of 
Knowledge; we attempt all ways to bring us to its 
the defire of it being the end and aim of all Stu- 
dies, in any Science whatſoever ; and for the bet- 
ter guiding of our Knowledge aright, a learned 
Father, treating de Scientia, obſerveth, the deſirous of Knowledge 
to be fivefold, two of which only are commendable. A firſt ſort 
are thoſe that deſire Knowledge, eo fine tantum, ut ſciant, & 
hæc elt turpis curioſitas. A ſecond fort are thoſe that deſire 
Knowledge, co fine tantum, ut ſciantur ipſi, & hæc cit turpis 
vanitas. A third fort are thoſe that deſire Knowledge, eo fine tan- 
tum, ut ſcientiam ſuam vendant, & hæc eſt turpis quæſtus. 
A fourth ſort, are thoſe that deſire Ifnomledge, eo fine tantum ur 
xdificent, aut ut cæteros inſtruant, & hæc eſt vera charitas. 
The laſt ſort, are theſe that deſire Knowledge, eo fine tantum, ut 
xdificentur ipſi, & hæc eſt vera prudentia. It is well obſerved 
likewiſe by others, that Knowledge -hath ſomewhat of the Serpent in 
it, and therefore. where it enters into a man, it makes him ſwell, and 
this is Scienta inflans, being a curious kind of Knowledge, whereby 
a man is puſſed up with Pride, and à ſelf-conceit ; and ſuch was 
the Knowledge of King Herod. Ads 12, making an Oration to 
the People, and upon their Acclamation, that it was. the woice of 
God, and not of man; he aſſuming that to himſelf (for which he 
ought to have given God the glory from whom all his. Abilities 


came) the Text ſaies, è vermibus conſumprus elt. It was the 
a | obſer- 
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encreaſeth Anxiety, but yet that Anxiety is mixed with much ſatis- 
faction, when the end of our Knowledge is to better, and inſtruct 
others; and when we ſhall worthily, and wiſely imploy our Iabours, 
and induſtry in the Augmentation, and propagation of thoſe things 
which are for the good of the Common-wealth. And this is Sci- 
entia ædificans, or difluſa, an extenſive Knowledge, deſirous. to 
profit others, as well as our ſeldes. And this is that Knowledge 
which is moſt fit , and requiſite to be in a Prefeſſor of the Common 
Laws of this Land. 'The Knowledge of which Laws, are moſt a- 
greeable for all perſons, that Ive under the Government of them. 
The true underſtanding of them, being an excellent Defence for 
every Gentleman, in relation to his particular Eſtate; though he do 
not practiſe them, and a great preſervative, to keep him from 
breaking them, ſince that 1gnorantia juris non excufat: Now 
for the better knowledge of the Laws of this Land, and as a rea- 
dier way for the attainment thereof , are thoſe Learned year Books, 
Grand Abridoments , and many Volumes of Reports now extant, 
for the uſe and benefit of the Profeſſors of the Law ; the knowledge 
whereof is not eaſily to be attained, it being ars longa, ſed vita 
brevis, & labilis memoria; it is afludy, that will take up a mans 
whole time, and all little enough, conſidering the vaſt Volumes, 
written of the Law, ſo that we of this profeſſion, may truly ſay, 
maxima pars eorum quz ſcimus, eſt minima pars corum quæ 
neſcimus. Heraclites ſpeaking in commendation of the Laws, 
ſays, Quod abſq, legibus nullo pacto poſſit Civitas eſſe inco- 
lumis; fed abſq; mœnibus poſſit: and Forteſcue ſaith, Lex eſt 
ſanctio ſanta, jubens honeſta, prohibens contraria, eſt regu- 
la Regni, quia regulat omnia in Regno. It is the eſſeci + 
Law , that man is to man as a God, and not as a Wolfe, and 
therefore Ariſtotle well obſerves  Quod optimum animal homo, 
lege frucns, ſed peſſimum animal homo, lege devians. Now the 
end, and aim at which all Laws ſhould Level, is no other than 
this, That the People may live happily , the Inſtruments, and 
Sinews of all outward bleſſings, being good Laws. And truly, my 
Lord, the Laws of this Land have all the eſſential properties, to 
make them good, for they are certain in themſelves , juſt in their 
Precepts, and Profitable in their execution; and without a certain- 
ty, a Lap cannot be juſt. Si enim incertam vocem det tuba, 
quis 


ſervation of King Solomon ; that he which increaſeth Knowleds 


— 
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quis ſe parabit ad bellum? So if the Law gives an uncertain ſound, 
who ſhall prepare himſelf to obey ? It is an excellent Rule, That 
is the beſt Law, which gives leaſt liberty to the arbitrage of the 
Judge, (who ts only to judge ſecundum allegata & probata) and 
he is the beſt Fudge, that takes leaſt liberty herein to himfelf, and 
certainly ours Laws give the leaſt arbitrary power to the Judge; 
and are the moſt advantagious, for thoſe People, that live under 
them, of any Laws in the World: and yet I cannot but confeſs, 
that our Laws having continued for ſuch a long ſeries of time, may 
have received ſome kind of ruſt, which is fit ſhould be filed off, 
and ſomething fit to be taken away, that ſo our Laws may be re- 
duced into a found, and ſolid Body, by the Reformation of ſome 
things : and ſuch a Work cannot but in future times be reputed an 
Heroick, and noble Work; and the Authors thereof, may be deſer- 
wedly rankt in the number of the Founders, and Reſtorers of our 
Laws. The advantement of which Laws, nothing does more im- 
port, than that the Authentique Writings of the Law be confined 
within moderate Bounds: and the Preſs not ſo free (without ſome 
publick allowance) as of late years it hath been, And truly, my 
Lord, I muft confeſs, that the multiplicity of late Reports publiſhed, 
did much diſcourage me in going on with this Work, it being my fear 
to have any of my own Collections come forth in publicum, to the 
publick view, and cenſure of others, being conſcious of my own in- 
abilities: but ſeeing it hath pleaſed God to bleſs me in my labours, 
in the way of my Profeſſion, and with many years obſervation, of 
the paſſages in the ſeveral Courts of Juſtice ; I having been ſeveral 
times importuned by many of my Honourable good Friends, and in 
particular by your Lordſhip (whoſe wery deſires to me, were always 
commands) to publiſh ſome of thoſe Collections, which ] had ſo careful- 
ly, and laboriouſly collected, fitting for many years together, at the 
Feet of thoſe learned Gamaliels, and grave Judges ;, (of which your 
learned Father was not the leaſt) in the Courts where I attended, 
(and principally in the then Court of Kings Bench.) I was at the laſt 
perſwaded, and reſolved with my ſelf (though with very much diffi- 
culty) to yeild thereunto ; and faithfully to publiſh ſuch of my Col- 
kAions, as I thought firteſt, and moſt uſeful, with the ſeveral reaſons of 
the Reſolutions of thoſe learned Fudges. And a principal reaſon, 
which did moſt of all induce me thereunto was this, that I having 
ſeriouſly viewed, and peruſed the multiplicity of Reports (of theſe 


late 
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late times, more than before) ſince thoſe Herculean Labours, and 
many Volumes, of learned Reports, and Inſtitutes, publiſhed by that 
Grave, and learned Chief Juſtice, Sir Edward Coke, who may 
well and truly. be ftil-d the Father of the Law, (never any before 
him having done the like) and whoſe Memory will never be forgotten. 
T ſay when I had reviewed theſe late, and flying Reports, (moſt 
of them being incerti temporis, and of late time publiſhed) not 
by the Authors themſelves, (who were well known to be profcundly 
Learned) nor yet by them, during their lives, fitted and prepared 
for the Preſs, but after their deaths, thus publiji:ed by others; yet 
not known by whom, having not named themſelves ; and theſe 
Reports not without many groſs miſtakings in them , whereby they 
do rather cheriſh than extinguiſh Law Suits ; whereas theſe Grave 
and Learned Men, whoſe Names they bear, did imploy their 
labours for the quieting and laying aſleep all Controverſies , and 
Oueſtions in the Law, and for the cutting off and leſſening Law 
Suits , which ſhould be the principal aim and intention of all in- 
genuous profeſſors ef the Law, that we may not conſeneſcere liti- 
bus. The due conſideration of this, made me the more willing, now 
in my life time, (and ſo long as it ſhall pleaſe God to enable me) 
ro publiſh the fitteſt and choiſeſt Caſes, out of thoſe Reports, which 
I have with no ſmall care, labour and pains collected toggther. And 
now if theſe my labours by the indulgency of your Lordjbips Favour 
be approved of, 1 ſhall then be encouraged to make a further pre- 
preſs herein under your Lord hips ſhelter. For I could not ſettle my 
thoughts upon any other than your Lordſhip, for the patronizing 
theſe my primitiæ laborum, from whom I have received very many 
(though undeſerved) Favours, which I can never ſufficiently acknow- 
ledge. - Neither can I ever forget the great Obligations, which in 
my younger years I have received from that Grave and Learned 
Judge Sir Jame Whitlock your Lord/hips Father; who was as a 
Father unto me, and to whoſe Learning, Worth, and Merit, I can- 
not attribute too much ; he being not only Learned in the Civil and 
Common Laws, but univerſally Learned in all kinds of Knowledge; 
ſo that I may truly ſay he was Antiſtes literarum & ſapientiæ, 
& non ſolum doctus, ſed natus ſapiens : many and great parts 
(which were wont to be incompatible in. others) being eminently uni- 
ted in him. 2 


And 
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And now, my Lord, it is time for me to end ( lefl I ſhould make 
the Porch too big for the Houſe) and to beg your Lordſhips pardon 
for ſbeltring theſe my weak Labours under your Patronage, hoping 
your Lordſhip. will with a favourable Eye paſs by thaynany Imperſecti- 
ons therein ; ſome ſlips may unhappily paſs my Pen, and many mi- 


ſtakes may caſually happen in the Preſs during my abſence, which 1 


have been ſince as careful as I could to reflifie by an Errata. How- 


ever I muſt humbly crave your Lordſbips pardon for what Overſighits 
| you may find herein, and do ſubmit them to your Lordſhips and the 


Readers favourable Cenſure, beſeeching your Lordſhips acceptance of 
this ſlender Work as an earneſt of a greater, and as a tender of that 
great ReſpeA and Service which is due to your Lordſhip from 


My Lord, 
Your Lordſhips 


moſt obedient Servant, 


| E award Bulſtrode. 


5 Novenb, 


— - 
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Novemb. 8. 1656. 


I have peruſed theſe Reports, and think fir they 
ſhall be printed for Publick Ule. 8 


J. GLYNN 


OL. St. JOHNS. 


— 


Novemb. 10. 1656. 


o 


I have peruſed divers Caſes in theſe Reports, and 
I think that they are fit to be publiſhed. 


MATTHEW HALE. 


— 
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The NAMES of the ſeveral CASES in this BOOK 


in which they 


* 


Number of the R O L L 8 Entred | 


1 TD Arwick againſt Foſter, Debt, Hill.7 Jac. . R.fo. 1. | 5 | 
2 B Marſum againſt Hunter, Ejectment, Hill.7 Jac. B. R. fo. 2. entred Trin. 7 Jac. B. R. Rot. 
120. 5 5 | 


Proctor againſt Fobnſon, Error, Hill.7 Jac. B.R.fo,z. _ 5 
4 The Earl of Shrewsbury againſt the Earl of Rutland, Error, Hill. 7 Jac. B. R. fo. 4. entred 
Paſch.7 Jac. B. R. Rot. 6 10. | | 
5 Franklin againſt Green, Treſpaſs, Hill,7 Jac. B. R. fo. I r. 
6 Haverley againſt Laighton, Error, Hill. 7 Jac. B. R fo. 1 2. entred Paſch. & Jac. B. R. Rot 
60. | | a 
7 Glittings againſt Cooper, Ejectment, Hill. 7 Jac. B. R. fo. 1 3. 
8 Stroude againſt Roper, Action on the Caſe for a Conſpiracy, Hill. 7 Jae. B. R. fo. 16. entred 
Trin. 7. Jac. B. R. Rot. 5 68. | | 5 
9 Talby againſt Coke, Action on the Cafe upon a Promiſe, Hill. 7 Jac. B. R. fb. I 6. entred Mich. 
J ac. B. R. Rot. 540. | VE . | 
10 Grimes againſt Peacock, Treſpaſs, Hill.7 Jac. B.R.17. - - 
11 Crewsagainſt Draper, in a Prohibition, Paſch. & Jac. B. R. fo.20; 
12 Odell againſt Tirrell, Challenge of a Juror, Paſcli. Jac. B. R. fo. 2 1. 
13 Evers and Strickland, Conſtruction of Letters Patents, Paſch. 8 Jac. B. R. fo. 2 1. entred 
aſch. 7 Jac. B. R. Rot. 40 5. ; 
14 Smith againſt Skipwith, Error, Paſch. & Jac.B.R.fo.21:entred Hill. 7 Jac. R. Rot. 6ỹ 3 
15 Bartholmew againſt Savage, in Debt, Paſch. & Jac. ſo. 2 2. entred Hill. 7 Jac. B. R. Rot. 445. 
16 The Lord Rich againſt Frank, in Debt, Paſch. 8 Jac. B. R. fo. 22. entred Hill. 7 Jac. B. R. 
Rot. 48 8. . 
17 S — March, Error, Trin. & Iac. B. R. fo. 24. | 
18 Yate againſt Roules, Trin.Jac.B:R.to.25.; entred Hill. 7 Iac. B. R. Rot. 5 17. 
19 Starkey againſt Pool, Error, Trin. & Jac. B. R. fo. 26. ntred Hill. 7 Jac. B R. Rot. 496. | 
20 Sir Fohn Ratcliffe againſt Davs, in a Trover and Converſion, Trin. S Jzc. B. R. fe. 29. 
entred HilL7 Jac.B.R.Ror. 1217. Hy % 
21 Walter againſt Bould, Error, Trin. 8 Jac.B.R.fo.2 f. entred Trin. 5 Jac. B. RRot. 92 1. 
21 Haſtings againſt Beamont, Action upon the Caſe for words, Trin. & Jac. B. R. fo. 3 6. 
23 Fountain againſt Grymes, Debt, Trin. 8 Jac. B. R. fo. 36. entred Mich. 7 Jac. B. R. Rot. 197. 
24 Barker againſt — Error, Trin. & Iac. B. R. fo. 37. 
25 Lynker againſt Stanweil, Error, Trin. 8 Jac. B. R. fo. 37. entred Trin. 7 Jac. B. R. Rot. 
1617. | 


i contained, and of the T ER MS and YEARS 
4 were Argued and Adjudged, with the 


26 Aſcot againſt Fender and Molſworth, Error, Trin & Jac.B.R.fo: 39. centred Trin. 7 Jac.B. 


R. Rot. I 1 13. | | OE | 
27 Wolverton againft Davis, Action of the Caſe for a Promiſe, Trin,8 Jac.B.R.fol. 38.entred 

Trin. . Jac. B. R. Rot. 1196. WE; | | 
28 Dale againſt Copping, Action on the Caſe for a promiſe, T'rin.3Jac-B.R.f0.39. 
29 Small againſt Hammon, Action on the Caſe for words, Trins ac BR. 40; | 
30 Cokaine againſt Goodlage, Debt, Trin. & ac. B. R. fo. 40. entred Paſch. 8 Jac. B. R. Rot. 

204. * 
| 21 Baker 
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The Names of the ſeveral Caſes. 


31. — againſt Facob, Action on the Caſe for a promiſe, Mich. 8 Jac. B. R. fo. 4 1. 2508 


32. Eyliffe againſt Chopley, Ejectment, Mich. & Jac. B. R. fo 42. 

33 Weſtley againſt Brown, Debt, Mich. 8 Jac.B.R. fo. 4 3. | | 

24 Luther * Sanders, in a Scire facias, Mich. 8 Jac. B. R.A. 3. entred Paſch. 8 Jac. B. R. 
Rot. # 

35 . Bliſſe, Debt, Mich. 8 Jac. B. R. fo. 43. entred Trin. 6 Jac. B. R. Rot. 147 2. 

36 Gabbe againſt Moſſe, Error, Mich. 8 Jac. B. R. fo. 4 f. entred Trin. 6 Jac. B. R. Rot. 29g, 

37 Smith againſt Fones, Action on the Caſe for a promiſe, Mich. 8 Jac. B. R. fo. 44. 

38 Lyskerrits Caſe touching a Venire facias, Mich. 8 Jac. B. R. fo. 46. | 

39 The Biſhop of London and Baldwine againſt Drew, Error, Mich. 8 Jac. B. R. fo. 47. en- 
tred Hill. 7 Jac. B. R. Rot. 5 02. | 


40 Pollard againſt Caſy, Treſpaſs, Mich. 8 Jac. B. R. fo. 47. 


41 Pompier againſt Chamberlaine in a Reple vin, Mich. & Jac. B.R.fc.4.8. entred Hill. 5 Jac. 
B. R. Rot. 197. X 
42 Smith againſt Nuſam, Debt, Mich. 8 Jac.B.R. fo.48. entred Paſch. 3 Jac.B. R'Rot. 14.6. 
43 Hoblins againſt Kimble, Error, Mich. 8 Jac. B. R. fo.49.entred Paſch. Jac. B. R. Rot. 
517. : . 
44 Mills againſt Error, Mich.8 Jac.B.R.fo.5 0. 
45 Brock againſt Beare, Treſpaſs, Mich. 8 Jac. B. 


R. fo. 50. entred Hill. 7 Jac. B. R. Rot. 
711. | | 


46 Hewet againſt Norberow, Treſpaſs Mich. &. Jac. B. R. fo.52. 


47 The King againſt Stafferton and Brown, Information upon a Quo Marranto, Mich. 8 
Jac. B. R. fo. 54. | | 

48 The Lord Cavendiſh againſt the Earl of Shrewsbury, Error, Mich. 8 Jac.B.R.fo.59. 

49 Wood againſt Ingerſole, Ejectment, Mich. & Jac. B. R.fo. 6 1. entred Paſch. 7 Jac. BR. Rot. 


155. 
50 Praunce againſt Tuckle, Treſpaſs, Mich, 8 Jac. B. R. fo. 64. entred 8 Jac. B. R. Rot. 
8 ? 1 . 3 


138. | . 
51 Simpſen againſt Clay, Treſpaſs, Mich. 8 Jac. B.R.fo.64. entred Paſch. 8 Jac. BR. Rot. 27, 
52 Burgeſſe againſt Standiſh, Error, Mich.8 Jac. B. R fc.65.entred Paſch. 8 Jac. B. R. Rot, 


40. | 
53 Tutleby againſt Adams, Error, Mich. 8 Jac. B. R. fo. 65. 
54. Neale-againſt Shefpill, Debt, Mich. 8 Jac. B. R. fo. 66. entred Trin. 8 Jac. B. R Rot. 


742. | | 
55 Linmey againſt Hemmurſe,Error, Mich. & ac. E. R. Rot. fo. 67. entred Paſch. 8 Jac.B.R.Rot, 
206 | | 


56 Denton againſt Stock, Error, Mich. 8 Jac.B.R. fo.67., | 
57 Flewelliz and others againſt Rave in a Trover and Converſion., Mich. 8 Jac. B. R. fo. 
68 | 


58 Rowland Egerton againſt Morgan and Robinſon, in an Appeal, Mich.8 Iac. B. R. fo.69, 
59 The King againſt Morgan, in an Indictment, Mich. 8 Jac.B.R.fo-84. and fo. 89. his Par- 
don allowed. | 

60 Walterton and his Wife againſt Day, an Action upon the Caſe for a promiſe, Mich. 8 Jac. 

B. R. fo. 89. entred Trin. 7 Jac.B.R. Rot.f5 96. ö 

61 Goldney againſt Curtiſe, in an Action of Covenant, Mich. 8 Jac. B. Rffo. 90. entred Hill, 
7 Jac. B. K Rot. 864. 1 

62 = of Ayrey againlt Sir Richard Lovelas as touching an Uſurpation, Mich. 8 Jac. BB. 

| 0.91. : 

63. Brickendell againſt — Action on the Caſe upon a-Promiſe, Mich. 8 Jac. B. R. fo. 


1. | 
64 Moore ainſt Brown, mn Mich. 8 Jac. B. R. fo. 92. | 
65 Penruddock and Lanxsfords Calc, Indictment, Mich. 8 Jac. B. R. fo. 93. 
66 Davis againſt Hales, touching the manner of pleading, Mich. 8 Jac. 2 R. fo. 93. 
67 © Douglas and others againſt Kendall, An Action of Treſpaſs, Mich. 8 Jac. B. R. fo. 93. 
entred Mich. 7 Jac. B. R. Rot. 3 56. ; | 
68 The King and Sir William Fitx-william: againſt Ives, Indictment againſt a Purveyor, 
Hill. 8 Jac. B. R. fo. 96. | | 
' 69 Turpin 
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69 Turpine againſt Forreymer and others, in an Action of Treſpaſs, Hil. yer 

2 — inſt Loader, Debt, Hill. 8 Jac. B. R. fo. 101. * * fo.g9. 

71 Syliard againſt -———Replevin, Hill, 8 Jac. H.R. bro. 

72 Barton A __ in an Action of Account, Hill, 8 Jac. B. N. 6.1 03. entred Pafch. 
C. B. R. Rot. 410. ö 2 

73 — againſt Courtney, Error, Hill. 8 Jac. B. R.. 10%. — 

74 The King againſt Lemman, an ladict ment, Paſch g Jac. B. R. fo: 209. 

5 Tabbe againſt Matthew, Words, Paſch. 9 Jac B. R. fo. te9. 

76 Scot againſt Scot, Dobt, Paſch. 9 Jac. B. R. fo. f 10. 

77 Baker againſt Dichinſon, in a Prohibition, Paſch. ꝙ Jac. B. N. ſ 110. 

8 Mojnatd.and his Wiſe againſt Towe, an Action of Trefpaſs, Paſeh. og Jac. B.R. fo.r f0. 
79 Sbeßpbeard agzinft Woolfie, am Action upon thoCaſe for a promiſe; Pafch. g fac. B. N fo. 
111. entred Paſch. 7 Jac.B. R. Rot. 100. | p 
80 Stowe againſt Holland, Words, Paſch. 9 Jac. B. R. fo. 1 1%. entre Hil. 8 Jac. H. R. 
21 Golley againſt Bacon, a Promiſe, Paſch.g Jac. . R. fo. 11a. | | 
$2 Newman againſt Edmunds, in Eyectment, Paſch. 9 Jac. B. N. E f 3. . 

83 Hughes againſt Keymiſh, in a ſpecial Action upon the Cafe for ſtopping of lights, Paſch. 

9 Jac.B.R.fo. 1 1 5. entred Trin.7 Jac. B. N. Ros. r4go. — c 

84 Newall againſt Barnard, an Action on che Caſe for ſtopping, of kgs Paſch. 9 Jac. B. R. 

fo. 116. emred Paſch 10 ac. B. R Rot. 9 7. 3 | 

85 Mirrill againſt Nichols, in an Action of Treſpaſs, Paſch. 9 Jac. B. R. fo. 119. 

36 Plat __ Jleepe, pr — R. fo. 5 x8. 

87 The Preſident, Fellows, and Scholars of St. Fobns Colledge in Oxford, againſt the Lord 
Norris, Ejectment, Paſch. 9 Jac. B. R. fo. 1 19. Th | | 

88 Sir fohbn Poultney againſt Maſſe, in a Trover and Converfron, Paſch-9 Jac: B:R.fo. f 20. 

89 Thorner againſt Field, an Action upon the Caſe for apromiſe, Paſch.ꝙ Jac. B.Rfo:r2a. 

90 Viccaridge againſt Gelſe, in an Appeal, Paſch 9 Jac: BR ſo. 121. 

91 Hall againſt King, —— Paſch. 9 Jac. B. N. fb. 122. . 

92 Sallows againſt Curling, Debt, Paſch. 9 Jac. BR. fol 2 3. 

93 The King againſt Lorttin, an Indictment, Paſch. g ac. B.R. fo. 224. 

94 Collins againſt Roe, a Promiſe, Paſch. 9 Jac. B.R.fo. 124. entred Hill. 8 Jac. E R. Net. 


109. 
95 Stabbs againſt Flower, Error, Paſch. 9 Jac. BR fo. 125. entred Trin. 7 Jac. B. R Rot. 
63. £5 

96 Hooker againſt Robinſon, Error, Paſch. 9 Jac. B. R. fo. 125. 

97 _—_ againſt Righteous, Error, Paſch. 9 Jac. R R. fo. 129. entred Mich. & Jac. R. R. 
Rot.64.1. * 

98 Procker againſt Clifton, Error, Paſch. 9 Jac. B. R fo. 26. entred Paſch. 8 Jac. B. N. Rot. 

27. 

99 ork, againſt Moreton, Error, Paſch. 9 Jac. B. R foa2g.cntred Mich. 7 Jac.B. R-Rot-5 39. 

100 Francis Holts Cafe, Indictment, Paſch.g Jac.B.Rfo-133. 

101 Tirla againſt Morris, or Morriſon, an Action of the Caſe for Words, Trin. 9 Jac. B. R 
fo. 1 34. entred Paſch. 9 Jac B. R. Rot. L 8 5. or 286. | 

102 Bowles againſt Poore, Error, Trin. 9 JacB.R.fo. 1 3 . entred Mich. & Jac. B. R. Rot. 348- 

103 Waſtnape againſt Tayler, Treſpaſs, Trin. 9 Jac. B. R fo. 338. entred Hill. 8 Jac. 
B. R. Rot. 1 337. 2. pa. 


104 Simpſon againſt Brook, Words, Trin. 9 Jac. B. R. fo. 1 39.entred Hill. 8 Jac. BR. Rol. 


702. | 
105 _— againſt Faldos, Covenant, Tria Jac. B.R.fo.1 38. entred Hill. & Jac. N R. fo. 


248. 
106 — againſt Alley, Debt, Trin. 9 Jac. B. R. fo. 140. 1 
107 Bradley againſt Banks, Appeal, Trin. 9 Jac. B. R fa. 144 entred Mich. 8 Jac. B. R. Rot. 


407. Kg 

108 Baſepoole againſt Freeman, Error, Trin. 9 JacBRfo, 144 emred Trin. $Jae. B R. Rob 
1222. 
og Scriven againſt Fright, Trin. 9 Jac. B. R fo. 145+ | 
| wo | x 110 
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- The Na ames of the ſeveral Caſes. 


fr 0 o Fofter againſt Hill, Treſpaſs, Trin, 9 Jac. B. R. fo. 146. entred Hill.8 Jac. B. R. Rot 
111 —. and Long againſt Lorkingy Words, Trin.9 Jac. B. R. fo. 147. 


112 Beres 7. againſt Preſſe, Words, Trin. 9 Jac. B. R. fo. 147. 
113 Walla 


gainſt Hil, Action upon the Caſe for a Conſpiracy, Trin. 9 Jac. B. R. fo. 149. en. 
tred Hill. 8 Jac. B. R. Rot. 1 142. 

114 Lucas againſt Fulwood, Debt, Trin. 9 Jac. B. R. fo. 15 1. 

115 Deane againſt Nuby, Debt, Trin. 9 Jac. B. R. fo. 153. 

116 Dent againſt Dent, in a Conſultation, Trin. 9 Jac. B. R ſo. 153. 

117 Doctor Layſieſd againſt HFellicar, in an Action of Treſpaſs, Trin. 9 Jac. B. R. ge 

119 Keſſe againſt Pye, Promiſe, Trin. 9 Jac. B. R. 0. 15 5. entred Trin. 8 Jac. B R. Rot. 2 2. 


119 Briſcoe againſt: Knight, Debt, Trin. 9 Jac. B. R. fo. 156. entred n err B. R. Rot. 


71 
"WY againſt. Cranfield, Battery, Trin. 9 Jac. B. R. fo. 1 57. - 
121 Durand againſt Child, Treſpals, Trin. 9 Jac. B. R. fo. I57. entred Hill. 8 3 B. R 

Rot. 687. | : 
122 The Earl of Northutwberland againſt Wheeler and others, Trover, Trin. 9 _ B. R, 
fo. 158. entred Hill y Jac. B. R Rot. 113 3. | 
123 Strong againſt— in a Procedendo, Trin. 9 Jac. B. R. fo. 158. 


124 Herne a againſt Lilburn, Error, Trin. g Jac. B. R. fo. 159. 


125 Heyivoo againſt Smith, Ejectment, Trin. 9 Jac-B.R.fo-162. entred Mich. 7 Jac. B. R 
ee. 

126 Clarks apainſt Gama? Error, Trin. 9 Jac. B. R. fo. 167. entred Paſch. 8 ven BRRot. 

bre FIN: 2... | 

127 Moore a aud Moore, Promiſe, Trin. c. B R. fo. 16 9. — 

128 Shpwith againſt a Trover, Trin. 9 Jac. B. R. for 170. | 57 CN 


I 22 Armitage againſt. Diſon, Promiſe, Trin. 9 Jac.B.R.fo. 171. 
I 30 Potbiell againſt May, a Prohibition; Trin. ꝙ Jac.B.R-fo.17 1. 
131 Daly againſt Holebrook, Error, Trin.g Jac. B. R fo. 17 2. 
132 Tutt againſt Kirton, Words, Trin. 9 Jac.B.Rfo.172. 


133 Petty againſt Haigbt, Words, Trin. 9. Jac. B. R. fo. 17 3. 


F34 The Caſe of the Conſtable of Stepney, — the Election, Trin. g Jac. B. R-fo. I 745 

135 Hewet againſt Painter, Debt, Trin. 9 Jac. B. R. fo. 174. 

136 ae againſt. Harecowrt, Debt, Trin. ꝙ Jac, B. R. fo. 176. entred Hill. 8 Jn BR Ret. 
123 

137 Moore and Lankford's Caſe - Error, Trin. ꝙ Jac. N. R. fo. 177. 

138 Fun againſt Bridges, Debt, Frin. 9 Jac: B. R. fo. 178. entred Trin. 8 Jac. B. R Rot. 
1222. 

139 —_ againſt Heywood, Error, Trin. 9 Jac. B. R. fo. 17 79. entred Mich. 8 Jac b. N. 

ot. 350. 
140 Helt's Caſe, in a Prohibition, Teac 9 Jac. B. R. fo. 179. 
$41 _ 13 Haddertony Promiſe, Paſch. 10 Jac. B. R. fo. 179. entred Hill. =P BR, 
ot. 182 * 

142 Smith againſt Flint, Words, Paſch. 10 Jac. B. R. fo. 181. 

143 "Baker againſt Halter, Error, Paſch. 10 Jac. B. R. fo. 18 1. 

144. Umpbery againſt Damyon, Ejectmentꝭ Faſch. 10 Jac. B. R. fo. 181. 

145 Ellis againſt Park, InjunQion, Paſch. 10 Jac. B. R. fo. I $2. . 

146 1 1 It Powell, Covenant; Paſch. 1 o Jac. B. R. fo. 182. entred Hill. 25 BR. 

Rot. 164 

147 Ordeway againſt Orme, Treſpaſs, Paſch. 1 0 Jac. B. R. fo. 183. | 

148 The King againſt Haſtings, Indictment, Paſch. 10 * B. R fo. 183. 

149, Harri againſt Sharkey, Errors: Paſch. 10 Jac. B R. fo 184. entredTrin 9JacB. R. Rot. 
ii. 

I 50 Willing againſt Fletcher, Conſpiracy, Paſch. 0 Jac: BR. fo.18 5. 

151 Mf ane againſt Webbe; Promiſe, aſch. 10 Jac. B. R. fo. 185. 

152 Harriſon againſt Fames, Debt, Paſch. 10 Jac. B. R. fo. 186. 

I 53 * William Harbert's Caſe, in * Corpus, Paſch. 10 Jac. B. R. fo. _ 


* 


154 


\% 
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The Names of the ſeveral Caſes. 


1 54 Warraine againſt—— Scire facias, Paſch. 10 Jac. B. R. fo. 187. 
155 Morgan againlt Soke, Error, Paſch. 10 Jac. B. R. fo. 18 7. entred Mich. 9 Jac. B. R. Rot. 


456 Dingley againſt Fames, Creton, and Manacaptors of Wade, in an Aadita Querela, 
Paſch. 10 Jac. B. R. fa. 18 7. | „ 
157 Horne againſt Harriſon, Replevin, Paſch. f o Jac. BR. fo. 189. entred Hill. 8 or 9 Jac. 
| B.R.Rot. 552. - - | 
158 Hamlen againſt Hamlen, Paſch. 1 © Jac.B.R.fo. 1 89.entred Hill. 9 Jac.B.R.Rot. 6 95. 
159 Price againſt Armore, Ejectment, Paſch, 10 Iac. B. R. fo. 19 1. entred Trin. 8 Jac. B. R. 
r ; = 5 
166 The King againſt Lever, in a QuaWarranto, Paſch. 10 JacB.R.fo.194- . | 
161 The King againſt the Lord / aux in an Indictment for a Præmunire, Paſch. Io JagR.R: 
f W |! | 5 0 


„ 85 | 
161 Mary Semajnes Caſe, a Prohibition, Paſch. 10 Jac.B.R.fo. 199. 
163 Semaine againſt—— Paſch. 10 Jac.B.R.fo.200. | 


164 Browning againſt Fuller, Error, Paſch. ro Jac.B.R.fo. 200. 
165 Deane againſt Eaton, Words, Paſch. 10 12 . 

166 David Waterhouſe his Habeai Co pus, Paſch. 10 Jac. B. R. fo. 20 t. 
167 Dockley againſt Bury, Promiſe, Paſch. 10 Jac. B. R. fo. 202. 

168 The King againſt Sprmgall, in an Indictment, Paſch. Io Jac B. R. fo. 20 3. 
169 The King againſt C/arke in an Indictment, Paſch.i o Jac. B. R. fo. 20 3. by 
170 Collins againſt Gold/mith, Debt, Paſch. ro Jac. B. R. fo. 204. = 5 
171 Butts againſt Fennings, Error; Paſch. 10 Jac.B R. fo. 206. 

172 Atkins againſt Wheeler, Trover, Paſch. 10 Jac. B. R. fo. 206. 1 
173 Moſſe againſt Townſend, Paſch. 10 Jac. BR. fo. 20%. "0 —_ 
174 O againſt Gray, Error, Trin. 10 Jac. BR. fo. 205. entred Hill. 5 Jac. B. R. Rot. 8 6. 
175 — againſt Conſtable, in Treſpaſs,” Trin.to Jac. B. R. fo. 2 14 entred Mich. Jac. 
K. Kot. 3 30. „ . 
176 22 againſt Weſton, Ejectment, Trin. Io Jac. B. R. fo. 2 1 5. entred Mich. 8 Jac. B. R. 
Rot. 602. 0 - | 
177 Saxey againſt Vbempſon, Error, Trin. 10 Jac.B.R.fo.2 16. entred Mich. 9 Jac. B. R. Rot. 


8 | | | | 

178 — and his Wife againſt . Error, Trin. Io Jac. B. R. fo. 2 16. 

179 Benton againſt Aymis, Debt, Trin. 10 Jac. B. R. fo. 217. | 

180 Foxagainft Jux, Trin. 10 Jac.B.R.fo.2 17. IE i 
181 _— againſt Sir Edward Waterhouſe, Caſe of Priviledge, Trin. to Jac. B. R. fo. 2 17, 
2218. 1 | | 

181 Baker againſt Nichols, in Aid prier, Trin. 10 Jac. B. R. ſo.2 18. 

133 The King againſt Cole, Indictment, Trin. 10 Jac. B. R.fo. 218. | 
184 Whiting againſt Wilkins, Treſpaſs and Ejectment, Trin. 10 Jac. B.R.fo, 2 19, 2 20. en- 
tred Hill. 9 Jac. B. R. Rot. 1062. | 


An Alphabetical TABLE of the Ions of TY 
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A - D i 
N Scot Plaintiff againſt Hender and D. againſt Copping 38 
Mol ſivorib Defendants e. 37 ILD Denton againſt Stocke 67 
Armitage againſt Diſon 171 | Doctor Airy againſt Sir Richard Lovplar 
Atkins againſt Wheeler 206| | 91 
7 Davis againſt Hales 93 
| . Dowglas againſt Kendal ibid. 
B Deane againſt Newby 153 
Deus againſt Dens ibid. 
Durand againft Child 157 
\ Arwitk Plaintiff againſt Fofer Defen- | Daby againſt Holebrook 172 
dant | 1 | Dingley againſt Sir James Crejtow 385 
Bartholomew Plaintiff againſt Savage De- Deane againſt Eton 201 
fendant 22 | Dockley againſt Bury 102 
Barker Plaintiff againſt 37 
Baker againſt Jacob. | 41 
The Biſhop of London againſt Baldwin and E. 
Drew "7 
| Bagel gs 2 LN Earl of Streng Plainiff gain 
oeſſe againſt Stand: 5 e Ear ews laintiff apainſt 
Brickondel] ug i ” 91 che Earl of — Dinar. 
Barton againſt Sadock 103 | Evers and Strickland 21 
Baker againſt Dickenſon 110 | Eyliffe againſt _ 1 
Bowles againſt Poore I35 | Egerton againſt Morgan and Robinſon 5 
Bradley againſt Banks \ I41 e Earl of Northwmberland againſt ber 
Baſe inſt Freeman 144 | ler 158 
Beresfoord againſt Preſſe 147 | Eynon againſt Bridges 178 
Briſcoe againſt Knight 156 Elks againſt Parke 182 
Buſeby againſt Had derton 179 ; 
Browning againſt Fuller 200 
Butts againſt 7ennings 206 F 
Benton againſt Aymis 217 
Baker againſt Nichols 218 
| "\Ranklin Plaintiff againſt Green Defen- 
dant 11 
C Fountain Plaintiff againſt Grymes Defendant 
6 
Flewellyn againſt Rave : 8 
Mewes Plaintiff againſt Draper Defen- | Fuller againſt Righteans 125 
dant | 20 | Fofter againſt Hill 146 
Cokame againſt Goodlage 40 | Fox againſt Fux 217 
Collings againſt Roe I 24 
Clarke againſt Gurvell I67 
The Conſtable of Stepneys caſe 174 
Collins againſt Goldſmith 204. G Gitiings 
Cos againſt Gray 207 : 
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An Alphabetical Table to the firlt Part. 


G 


[tings Plaintiff againſt Cooper Defen- 

F dant = of 

Grymes Plaintiff againſt Peacock Defendant 

| - 
Gabbe againſt Moſſe 

Goldney againſt Curtiſe 
Golley againſt Bacon 


H 
H be Plaintiff againſt Laigbton 


Defendant 12 
Hajtmgs Plaintiff againſt Beamont Defen- 
dant 36 
Heblins againſt Kimble 49 
Hewet againſt Norberow 52 
Hawes againlt Loader 101 
Hampton againſt Courtney 107 
Hughes againſt Keymiſh 115 
Hall againſt King 122 | 
Hooker againſt Robinfon 1251 
Francis Holts caſe 133 
Herne againſt Lylburne | 159 
Sir William Heywood againſt Smith 162 
Hewet againſt Painter , 174 
Holland againſt Harecourt 176 
Holts caſe 179 
Harra againſt Sherley 184 
Harriſon againſt James 186 
Sir William Harberts caſe 186 
Horne againſt Harriſon 189 
Hamlen againſt Hamlen ibid. 
I 


| han againſt Sir Edward Waterhouſe 


217,218 
K 

He King againſt Stafferton and Erown | 
| 54 
The King againſt Morgan 84,89 
TheKing and Sir William Fitzwilliams a- 
gainſt [ves 96 
The King againſt Lemman 109 
The King againſt Lorłin 124 
King and Long againſt Lor king I47 
TheKing againſt Haſtings 183 
The King againſt Lever 194 
The King againſt the Lord Vaux 197 
The King againſt Spring all 203 
The King againſt Clarke 203 


The King againſt Cole 


L 


The Lord Rich Plaintiff againſt Frank 
Defendant _— 
Linker Plaintiff againſt Stanwell Def. 37 


Luther againſt Sanders 43 
Lyskerrits caſe 4.6 
The Lord Cavendiſh againſt the Earl of 


Shrewsbury 


59 

Linbey againſt Hemmurſe 87 
Lucas againſt Fulwood 157 
Layfield Doctor, againſt Hellicar I54 
215 


Lutterell againſt Weſton 
| M 


Mz: Plaintiff againſt Hunter Def. 2 
Mills againſt | 50 


Moore againſt Brown 92 
Maynard & UxM# againſt Toe 110 
Mirrell againſt Nicholls 117 
Moore againſt Moore 169 
Moore and Luckfords caſe 79 
Morgan againſt Soke 187 
Maſſ againſt Townſend 207 
h . . 
N 
Eale againſt Sbeffill 66 
Newman againſt Edmunds 113 
Newall againſt Barnord 116 
Norcat againſt Heywood , 179 


O 


Dill Plaintiff againſt Tyrrell Def. 21 
Orde againſt Moreton I29 


Ordeway againſt Orme 183 
P 

Rocter Plaintiff againſt Fohnſor Defen- 
dant | 2 
Follard againſt Caſy 47 
Pompier againſt Chamberlaine 48 
Prounce againſt Tuckle 64 
Penruddock againſt Lanxford 93 
Platt againſt Sleep 8 


11 
The Preſident, Fellows, and Scholars of St. 
Fobns Colledge in Oxford, againſt the 


Lord Norrs 119 
Sir Fobn Poaltney againſt Maſſe 120 
Procter againſt Clifton : I26 
Pothill againſt May I71 
Petty againſt Waigbt 173 


Price againſt Atmore 


An Alphabetical Table to the firſt Part. 


R 


I Cary Ratcliff Plaintiff gainſt Davis 
Defendant | 14 
Koſſe againſt Pye 1 


8 


Trroud Plaintiff againſt Roper Defendant 
| 29 
Smith againſt Skipwith 11 
Stone againſt March | 
Starkey againſt Poole 
Small againſt Hammon 
Stone againſt 'Bliſſe 
Smith againſt Jones 
Smith againſt Nuſam - 
Simpſon againſt Clay 
Syliard againſt—— 
Scott againſt Scott # 
Shepheard againſt Woolfie 
Stowe againſt Holland 
Sallowes againſt Gurling 
Stubbs againſt Flower 
Simpſon againſt Brook 
Shordiſh againſt Faldoe 
Scriven againſt Wright 
Sampſon againſt Craufield 
trong agai | 
Skipwith againſt —— 
Smith againſt Flint 
Stevenſon againſt Powell 
Semaines Caſe 
Semayne againſt —— 
Suckfield againſt Conftable 
Saxey againſt Mbempſon 


* 


T 


Tad againſt Cooke 
Tittleby againſt Adams 


Turpine againſt Forreyner 


_Tabbe againſt Matthew 


Thorner againſt Field 

Tirlot againſt Morrs or Morriſon 
Torrey againſt Adey 

Tit againſt Kirton 


V 


v2 againſt Gelſe 
Umphery againſt Damyon 


wW 


Alter againſt Bould 
Wolverton againſt Davis 
Weſtley againſt Brown 
Wood againſt Ingerſole 
Wolterton & Uxor againſt Day 
Waſt nope againſt T ayler 
Wall againſt Hill 
Willins againſt Fletcher 
Wem tone againſt Webb 
Warraine againſto—— 
Waterhouſe his Caſe 201 
Waterton and his Wife againſt <= 216 
Whiting againft Wilkins 219,220 


Y 


1 Plaintiff againſt Roules Defendant 
| 25 
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A TABLE of the Names of all the CAS ES 


Gted Obiter in the Principal CAS ES in this 


BOOK. 


Okes's Caſe 


N 


Cookes Caſe 
Alton Woods Caſe 


The Parſon of Hony-lanes Caſe | 


Philpots Caſe 

Harepraves Caſe 

Slinghies Caſe 

Mathewſons Caſe . 
The Biſhop of Bathes Caſe 
Pages Caſe 

Buckleys Caſe 

Paynes Caſe 

Pennyfathers Caſe 

Murrell and Smiths Caſe 
Tavernerand Cromwells Caſe 
Sir Henry Newills Caſe 

The Earl of Leiceſters Caſe 
Brag againſt Carter 
Throgmorton and Tracyes Caſe 
Hamelton and Hameltons Caſe 
Wildes Caſe 

Frenchams Caſe » 

Cheyneys Caſe 

Hill and Bakers Caſe 
Pinnels Caſe 

Sir Edward Althams Caſe 
WeF#tbyes Caſe 

The Lord Ferrers Caſe 
Howel againſt Forteſcue 
Toungs Caſe 

Longs Caſe 

Morgans Caſe 

Holecrafts Caſe 

Davis and Fames Howels Caſe 
Grendons Caſe 
Heydons Caſe 

Eſſex and Hartfords Caſe 
Blackwell and Fones Caſe 
Sit Thomas Lucas his Caſe 
Plats Caſe 

Kendricks Caſe 

Sir Thomas Palmers Caſe 
Iſhams Caſe 

Lutterels Caſe 


— 


Sackfords Caſe fo:g7 
The Lord North and the Biſhop of Eljy's 

Caſe | 100 
Hill and Granges Caſe 101 
The County of Leiceſters Cale 105, 106 
Davies caſe 112 
Barhams caſe ibid. 
Ratcliffs caſe 113 
Thomas Souch Chief Juſtice of the Kings 

Bench, ſlain 114 
Bland and Moſleys caſe 1145116 
Aldreds caſe 115 
Hammond and Alſeys caſe 116 
Keyſers caſe 122 
Corbets caſe 126 
Chudleys caſe ibid. 
Arundels caſe 126,128 
The Lord Mountagues caſe I27 
Stepney and Wolſeys caſe 128 
Throgmortons caſe 130 
The Abbot de Strata Marcella's caſe, 130, 


Dowdales caſe 

Row and Nortons caſe 
The Earl of Hartfords caſe 
Byrchleys caſe 

Chudleys caſe 
Swinnertons caſe 

Walſing hams caſe 

Mary de Feles caſe 

The Lord Staffords caſe 
Roſſes caſe 

Grubbe and Fobnſons caſe 
Vauxes caſe 

Sommaines caſe 

Rewdam and Tuckers caſe 
Flower and Atwoods caſe 
Paine and Rocheſters caſe 
Cox and Worrils caſe 

The Poulterers caſe 
Cutler and Dixons caſe 
Walcots caſe 

Lutterell and Woods caſe 


Penryns caſe 159,161,162 
Tal- 
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Taltarums Caſe 

The Lord Windſors caſe 
Bewils caſe 

Jennings and Jennings caſe 
Ughtreds caſe 
Gaughtons caſe 

Glanvils caſe 

Mallaries caſe 

Claytons caſe 

Williams and Scudmores caſe 
Laughtons caſe 

Gatewards caſe 

Cutler and Dixons caſe 
Porter and Griſſius caſe 
WWelkden and Elkintons caſe 
The Rector of Chedingtons caſe 
Paramour and Yardleys caſe 
Fulmerſtons caſe 

Manning s caſe 
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Pierpoints and Fulleſburets caſe 
Carters caſe 
Hemmingtons caſe 

Fulwoods caſe 
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Fentlemans caſe 


The Parſon of Dowvers caſe | 


Myldes caſe 


The Biſhop of Bathes cafe 
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R . Plaintiff, again F. Faſter Defendant. 


Ichard Barwick made a Hos of. Land unto 5 ohn Foſter N ten in an TY 
pears , rendring 50 E Rent. Papable party p equal poꝛtiong of bebt for 
at two Feaſts in the year: Chat is toſap, At the Fealt 0 — oY 
the Annuatiation, and Saint Michael the. Arches el, 2 2 within the . Co. 227 
ſaid Term. The Term expires. And fo2 t rrerages 

Kent, koꝛ the two laſt pears, the Plaintiff — hig Agon 2 Brown. 220 
| 'of Debt after the laſt ten days, countingof the Arrerages;tobe = Broval. 195 

22 Saint Michael * 4 2 bene laſt F af, and the | 

2 


b 1 


tr As appears in the Declaration 13 17 of = — the.laſt 
c ren 


Where th: 
We ſnall 


he is to 7 in his I. 25 pro * 22 annis finitis at "Michaclmas , and ee 

not finitis akter the ten da and wher rent is re — ar ni 302 

1 0? nen! ws after e Te 
e -Michaclmas, and the 


N Is 
1 N : 
. 
_% & 

* AR. 
VALE" 


it 0 E 15 Ken dt ne 


chte e bet 


Termin. Hil.7. Fac. Marſums Caſe. Part I. 
and detrmined ,and when the term flows out, no eled ion can then be foz the ten 
days after the Term ended, fo2 that by this Determination of the term the Lef- 
ſo2g remedy bp wap of diſtreſs, is good, and therefoze the contra ſhall be allo 
determmed, a this thall be veſted in the Leſſoz pzeſentlp after Michaelmas, ag a 
p2oper duty, c ſo his action well bzought,accozding tothe agreement between the 

| parties grounded upon the contract, and by no intendment it can be other wile 

This ease ended tonſtrued. Fo? that attoꝛding to the expꝛels agzeement made betwen the par: 
by agreement. ties, the rent releryed ought to be paid during the Term · This cafe was ended by a- 
| greement between the parties after thep perteived which wap the Court enclined 
in their opinions, the better opinion ok the Court being clear fo2 the Plaintif. 


Thomas Marſum Plaintif, againſt Stephen Hunter Defendant. 


„ Fez. A... Copibolder pzeſcribes to have common of Paſture in the waſt of the Lozd, 
- þ eB cg Ale wards e doth purchaſe the Inheritante in fee, and hath a Confirma⸗ 


cred, Trinit. 7. Hon made unto him bp the Loꝛd, ot the Youſe,and Land, ande to the which he had 


Jac. B. R. Rot. his Common) Habendum to him and his Heirg cum pertinentiis. The queſtion wag, 
— whether the Common paſſed oz not, oꝛ ſhould be extina by the _—_ of poſſeſſi- 
vel. 139. on. Jt wag argued at the Bar, that the Common ſhould be gon, koꝛ this rea- 
2 Cro. 253 fon. That if that thing to which it is appendant be gon, the thing appendant 
2 Brown. 209. hy this is alſo gon, accozding to the Boks of 5.E 4, fo.8. The cale of Garter King 
Common ex- the Heralds, and 19. E. 3 Fitz. tit. Aſſiſe. Placito. 83. where an Aſſiſe was bꝛought 


18 by feme, and it was found by Verdict, that the Father of the Woman gave 
5 Land unto the Defendant with his Daughter the Plaintiff in Frankmarriage 


Noy 136. 2812 were infra amo: nubiles both the one, and the other: afterwards at their 

| full age,the and ſueth a Divozce,and that at his ſuit , thep were divoz- 

ted, and Nat after the divozte he kept the poſſeſſion of the whole, and did 

put out the woman, the which the bzought her Aſſiſe And ſoz that 

of the gift,and mot it was determ the 

fuit of the nd, it was adju 
e. 


21 
= 


Py * 


Id recover the whol 


h de- 
Aultt- 


belonging 


as here in this caſe it is, being 
ed. Jt yer Borne ruled 


udgment was given the rebar hat he would — 1 — 
| ven again tiff, not by this gꝛant 
penny have the Common of Paſture to him and his Heires ' * 
— Proctor Plaintiff, againſt Johnſon Defendant. 
upon a | | 

bond. | 0 2 tsfozpears of a Mill, the one ot them g:ants his eſtate, E 
1 th other uppoſing that all tame to him bp furvivozſhi as 
33 254 T we tu be, 1 «ſells 9925 — to . 


Co. Li. oh. ann % Aaalendinum ſuum generalip,and all his Eſtate, Night, Citie and _ 


ern F —_— at. at „ „ ren * 


dent in Law fha 


Part I. Termin. Hlil. 7. Fac. Procters Caſe. 5 3 
eſt in this, and doth allo covenant by the ſame Indentüre, to ſave and ki 
ter the vende from all foꝛmer Ag done bp him, oz Diſturbances, an 
did allo further bind himlelkin a nd to perfo2m all the foziner Artitles, Gꝛants 
Covenants, and agræments in the fame indenture between them contained.Th 
Vende being evicedout ofpart;bzought his action of Debt upon the Bond in the 
C. B. and there it was adjudged for Johnſon the Plaintiff, that the Ac ion well fpeth: 
Foz the reverſing of which Judgment Procter bzought his Writ of Error in th 
Rings Bench, the Weit of Erroꝛ was bzought, fo2 Erroz in point of Judgment, 
without ſhewing of ann particular Erroꝛ but aſſigned the erro? aner u rhat 
Judgment was there given foꝛ the Plaintiff, whereas the ſame ſhould have been 
given fo2 the Defendant. And at the day aſſigned fo2 the opening and arguiny 
of the errozs, the Council foꝛ the Plaint. being abſent, Hitcham being of Eotiniti! 
with the Defendant would have opened the point, and ſhewed t e particular 
erro2 pꝛetended bp the Plaintiff; but the Judges would not luffer him, but laid, 
that if the Plaintiff would not come with his Countil, and open the erroꝛg unto 
the Court then would then p2oceed g affirmthe Judgment. Akterwards Lelventon 
at the Bar, argued foꝛ the Plaintiff in the. Wꝛit of erroꝛ, that the Judg. given 
reited 
to 


was Erroncous and ought to be reverſed, fo2 that the Bond was not fozkeited. 
Foꝛ that by his gꝛant, nothing moze paſſed, than what he had rightfully may. | 
paſs, the wozds of the gꝛant are molendinum ſuum, and all his eſtate in the fame; 
the which general woꝛd molendinum ig afterwards bounded and reſtrained by t £ 
lublequent woꝛds, (and all his eſtate) neither had he any mtcent, to paſs away 
moꝛe, than he had in him to pals, and all the woꝛds in the gꝛant dopalſs uno flatu; 
und to be conſtrued the one by the other. Joyntenants as to the poſſeſſjon the 
thing in jopnture are ſeiſed by entierties of the whole, andof every part thereo! 
equailp, but in right, onlp of a moity; and bp a gꝛant of the whole, by one 
them there doth only pals a moitp, and by the Covenant the firft part is greafifiet 
by the later, accoꝛding unto Nokes Caſe, Coke 4. p. i. fo. 80, 8 f. that a Covenant Poe: 
il be qualified bp a Covenant in Deed ſubſequent. Ir Rober 
Hirchin argued on the contrarp, foꝛ theDefendant in the Wzit of Erro, and y: aped 
affirmance of the fozmer Judgment, foz that the oligation was clearlp foxteited, 
and that fo2 two reaſons. Firit, becauſe of the general gꝛant, he having gener alty 
gzanted the Mill, by thele woꝛds, molendium ſuun, by Which Wozds, ai the 9 — 
doth pals, whereas he could not rightly paſs any moꝛe, than a FL A, 
neither doth any moze pals in right, but aMotty, but in reſpec of his poſſeſſion 
in the whale and of the generaltp of his gꝛant, the which is to be taken frre ef 
againſt the G2autoz, and foz that hehath alſo bound himſelf by his obti atio 
to make god and perfoꝛm this Gꝛant, and in this he hath failed and thereloze be⸗ 
ing bound by his obligation to perfom the Feen e inthe whole, where he 
hath failed, and therefoze his Obligation is foꝛfeited fo? the whole Secon 
Obligation is fozfeited koꝛ the whole, by realon of the exp2eſs agriement bett 
them, foꝛ if a man that hath not a term in porn of right, will pet Covenant b 
his Jndenture that another thall have the laid Cerm and akterwards binde him- 
lelk bn Bond to perfo2m all foꝛmer Articles, Covenants and Ag:cements beten 
them, and cannot perfoꝛm this, foꝛ he cannot gꝛant that which he hath not in him 
(02 to gꝛant but by reaſon of his Covenant and 1 his Bond to ger 
foꝛm the ſame, his Obligation therefozeisto be fozfeited, Willams Juſtice: the 
15 a paſſing in Right, and a palling in Poſſeſſion,and theſe are two ſeveraf and 
diſting things: fo2 where there are two onntenants, then are ſeiſed per my, & per 
tout: if one of them by ded indented, bargains and ſells tetum ſi atum ſuum, ãnd the 
other dies befoze inrolment, there paſſeth but a Moitp, in this caſe,ex vi termi ni 
the Obligation is koꝛfeited, by the general wozds in the firſt part of the Jnden- 
ture, ik the ſame be not remedied, and quali ied by the ſubſequent wo; ds of the 
Covenant, wherein the difference will be this where in the he fel maybe tes 


things, oz Fights in Law, to be paſſed; and where in derd, the firſt map be alter⸗ 

wards explained, by woꝛds ſublequent, but not the other, as the woꝛd — 

a general Warranty, but edi pro me & 3 mein, ig a ſpetial Warranty — : 
. 2 


Tennis Hl . Jac. Earl of Shrewsburies Caſe. Part I, 


this limitation. Croke Juſtice; two Joyntenants be, the one gꝛants all, which he 
hath bp ſurvivozſhip (as he takes the Law,) all paſſeth, koꝛ that his miſjudging, 

' 02 his miſtaking ok the Law, cannot alter his firſt Gzant, theſe wozds, all his 
Eſtate cannot p2ejudice, noꝛ ann ways diminiſh his firſt Gꝛant, when as ho be⸗ 
foze takes upon him to paſs the whole, and ſo his Obligation fozfeited : if theſe 
wo2ds had been in the Covenant toperfont as much as in him was, there the 
firſt general woꝛds, by the woꝛds ſublegnent, might be verp weil ualified, 
but here, by this general. Gꝛant, and peremtozp Covenant to perfo2m this 
ich a Bond by him entred to perfoꝛm the ſame; and herein failing, by this his 
Obligation is fozfeited, and therefoze the foꝛmer Judgement was well given, 
and to be affirmed. Yelverton Juſtice, the Judgment to be affirmed, his imagi⸗ 
nation cannot qualifichis Gꝛant, the difference will be this, Af a wan g2:antg 
a Mano? which he hath not, he ſhall not be bound by this Gꝛant, but by his 
erp:eſs Covenant toperfo:zm this G2ant,he ſhall be bound bp this, in this tale hig 
Bond is fozfeited. Fenner Juſtice, to the .contrary, the Gꝛant here hath reference 

to that thing whichmappaſs, and to no moze, and the Covenant hath reference 
unto the Gꝛant, and therefo:e nothing paſſerh, neither bp the Gꝛant, noꝛ pet by 


— 4 of a Mano, the one Enkeoffs the other of the whole, there pet pal⸗ 
eth but a moitp, notwithſtanding the Feoffment was made of the whole: lo in 


b 
are which he had in the Mill: but the Covenant is, that he would ſave him 
harmlels: 


Judgment affir- 
med. - 


The Caſe in a r 40 8 : 
Sits” The Earl of-Shrewsbury Plaintiff againſt the Earl of Rutland 
4 4:42 i 3. | Defendant. | 
an aſſiſe in the 4+ + 1 ; 4 
—— Ueen Elizabeth being ſeiſed of the Mannoꝛ and Park of Clypſton alias Clepſton- 
pct d. Elia didg2antby Letters Patents, Oficium cuftodis parci ſui de Clypſton 


9 Co. 3 to Thomas Markham fo? his life, and did further gꝛant unto him, Herbagium, & 
z Brown. 255. pannagium Of the ſame Park foꝛ his life upon the death oꝛ Demile of Queen _ 
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verſa if he be Defendant , and this is our caſe direalp, fo2 here - 


Part 1. Termin. Hil,7. Fac. Earl of Shrewsburies Caſe. 


the Manno with the reverſion of the ſame Park, did deſcend and come-unto 
King James, Who 1. Jac. reciting Markhams Patent of the cuſtodp of the Park of 
Clypſton by a nem Patent, gꝛants unto the Earl of Rutland fo2 his life inrevetfioti, 
Officium cuſtodis pou ſui de . alias Clepſton to begin upon the death, ſurrender, 
o2 foꝛfeiture 0 the Eſtate of Markham, and did therebp further gzant unto him 
fo2 life, Herba ium, & pannagium parci prædicti. Haben dum ades plene, & integre, Ar 
Markham had the ſame; afterwards King James gꝛants the reverſion of this in 
fee, both of the Mannoꝛ and Park unto the Lozd Mountjoy, who g2anted the 
ſame in fee unto the Earl of Shrewsbury, 4. Ja& Markham died, after: whoſe 
death Thomas Thorne entred into the Park as ſervant to the Earl bf Rutland, and 
by his Command, and upon a Keentry the Earl of Rutland bzought'this Aſſiſe 
in the C. B. and had Judgment there given and recovered, and foz-reverſing of 


| this Judgment, the Carlof Shrew:bury bzought his Wait of Errozin-B.K.and 
t, a 


divers Erroꝛs aſſigned to reverſe the ſame Judgment, all whith ſeveral Erro 


were argued by the Judges. Croke Juſtice, the Judgment given in the C. B. ig s Jac. B. R. les 
Erroneous, and to be reverſed. The Errours in the Judgment are 3. The 1. Beger, a 


Error, That after the Verdict, and befoze Judgment, the Plaintiff in the Aſſiſe 
did enter into the Park, and did there hunt and kill g Stag, and did talke a 
ſhoulder of it * his fe, that therefoꝛe his Wꝛit ought toabate; this is no Erroꝛ 
noꝛ any caule lufficient to hinder Judgment, neither did the Court etre herem 
in giving ok their Judgment, and that fo2 this reaſon, wherein this diKerenice 


is to beobſerved between that which doth abate a Wut in Facto, and that by lea, Note the dif- 
and where the ſame doth abate a Wꝛit in facto, and that without anp Piea, and ce. 


therefoze if a thing happens in facto, between t e Berdite and the Judgment, as 
death, which Omnia ſelvit, Judgment given in ſuch a caſe, with, oꝛ againſt any ot 
the Parties, ſuch a Judgment thus given is meerly Vatuum, and this without 
any other Plea, and ſuch a thing ſhall abate a Wat in facto without anp plea; 
Bur if a Feme ſole beings an Aſſiſe, and after Verdict, and befoze Judgment; tht 
takes a husband, this is no cauſe foꝛ to hinder Judgment, koꝛ this cannot be 
avoided but by plea, and the partie hath no time to plead this between the Ber⸗ 
did and Judgment, and after Judgment the time is paſt foꝛ to plead it. 86 in 
this caſe, this entrie being a matter in facto, to abate the Wꝛit, ought to be 
pleaded, but not between the Ber dict and — — fo2 after Verdict the — 
tie hath no dap in Court to plead it, and after Judgment ſuch a matter in facto 
cannot be alledged foꝛ erroꝛ; but befoze, oꝛ not at all, admitting of this difference, 
this entrie in manner as it was, (it he might have pleaded it) would not Have 
abated the Wꝛit, foꝛ here he did enter into the Park, and did there kill a Stag, 
and took one ſhoulder of it foꝛ his fee, in this tale bi his entrie he was a treſ⸗ 
paſſoz, and this did not abate his Wzir; but i he had entred, ad cußodndum; by 
ſuch an entrie he had abated his Wꝛit, foꝛ that by this he claims à pꝛopertie, 
and he doth not here enter as an Officer, but as a wꝛong doer, anditherefoze 


this hig entrie ſhall not abate his Wz2it. The 2. Error, being the gꝛeat Queſtion Error. I 


in this caſe, this makes me bærere et bæſitare, and this wag upon the incipal 


challenge diſallowed, this is no vu caſus, and never befoze came in que y 


is a pꝛincipal challenge, to ſap, that between the Sheriff who returns the 


Pannel, and one of the Defendants, there was an action of Treſpaſs then de- 
pending. J rely not upon the p2incipal challenge alledged to be, foz that the 


Sheriff wag quondam ſervant to the Earl of Rutland, this is no pꝛincipal chal- 


lenge, foꝛ this is executed and paſt, but otherwiſe, if he were hig fervant at 
this time, and did weare his cloath, that in this caſe , the challenge, taken 
and diſallowed by the Court, is a pꝛintipal challenge, and this appears tobe 
fo by the Book of x 1. H. ſo.26. where the taſe wag this in an Aſſiſe, that the Co- 
roner, who returned the Pannel, had an action of debt then depending againſt 
one of the parties, this is here held to be no — challenge, other wile it 
is in treſpaſs, oꝛ batterp, foꝛ that a fuit map be concerning eum, & num, and 
their friendſhip by this not infringed, it is there ſaid if he be Plaintiff 
in an action of Debt, this is no Pꝛincipal Challenge, otherwiſe it is via 


Sheriff 


* 
_—_ . — 


Tiermin: Hil 3. Jac: Earl of Shrewsburies Caſe. Parc. I. 


'3 Error. 


Sheriff was Defendant,and therefoze this is a god pꝛincipal challenge in 2 1.E.4. 
fo. 12. this rule is there taken, thafineverp caſe where apparent malite dot a 
pear to be in me one. * the other, come in ſlaunder, this is a Pzincipal Chat- 
— Man Action of battery, at the time of the return of the Pannel, be hang⸗ 
ing, by, 02 ann (hf t, and one of the Parties, this is a pꝛintipal chal⸗ 
lenge, aud fo it is ot an Action of Slander, fo2 theſe are angzp Actions. Et lex e/# 
recia '& Deo ordinata, directa ratione, & lex plus laud atur quando ratione probatur. In 
this cale, the Jurp being returned by luch a Miniſter as was not to return the 
ſame, noz to exetute the ame, foꝛ this. cauſe the return is not good, and by conlc- 
Judgment given upon this Verdict is not good, but erroneous; and 

fo to be reverſed. The 3. Error, That Judgment was given fo? the Plantif, 
the ſame ought to have been given fo2 the Defendant. This crro2 reſt⸗ 

on the validiep of both the Parents, foꝛ ex debili fundamento fallit opus, both 

the Patents here are good, and the Earl ol Rutland in hig Aſſiſe might have made 
elta giod Title, as to the exception taken to Markhams Patent, that is to ſay, 
recitando the gaant of Queen Elizabeth by Patent to Markham, in the next place it 
ig ſaid; Erwterius conceſſit to him, Herbagium & pannagium pare: prædict. and bid not 
ſap, ger taſdem literas patentes, this gꝛant notwithſtanding was god; fo? ex prece- 
— 5 > conſequentibss le grant appears to be good, and to make the lame god, 
fo2 there was therein a wozd Copulative, and relative, therefoꝛe this omiſſion is 


not material, fo2 by a neceſſarp conſequence, it ſhall have relation to the firſt 


tent. As ta the exception to the Patent gꝛanted to the Earl of Rutland recitan- 
o the gzant-to the Ring to the Earl of Rutland per literas patentes (bic in cur ia prota: 
rat) fo2 ſo he mult lap, gꝛants to him oficium parci ſui, Cc. & ulterius grants to hin 
Herbagium & pannagium parci prædicti, and doth not lay, quam cito vacare contigerit, 
this omiſſion is not material, fo2 that parci prædicti ſhall have ſuch a Hiclacion, 
and Conſtrucion, as if the G2ant had been, odo, C forma preditta, and then 
hout alt doubt the lame had been very god, and this ſhall be here ſupplied, 
$02 Liter & patente: Regis nen erunt vacuæ, if by anp reaſonable conſtruction the 


Letters 8, and this is but acaptious exception, and in ſuch tales, Curioſa, 
& captioſs nter pretatio, in lege reprobatur, here the Patent is god, the Verdic, as it 
in ; ſufficient, and that which is by them omitted, ſhali be well ſupplied by 
rea intendment, foz the poſ# mortem, & c. is not material when the King 
xehearſing the firſt gzant by Patent, and afterwards Gꝛants the ſame thing by 
Patent to another, not ſaping therein pot mortem, the Patent pet is good, and 
ſhall take this effect, quando inte thee that the Ring is not in this caſe deccived 


_ ſame 7 be made gwd; and this is a ule to be obſcrved in the conſtruntion of 
E 


in his Gꝛant, and ſo to conclude the Patent is good, the Verdict lufficient, and 
this is no lufficient — to reverle the firſt Judgment; but the Court refuſing 
to admit of a al Challenge, this is erroneous, and foꝛ this erroꝛ the 


taught to bereverſed. V Villiams Juſtice, Firſt, as to the Gꝛant madeun- 


da Maricham, and the Gmiſſion in the lame, the Patent is good by Relation to the 


firſt; and this is actoꝛding to the common fon of pleading, and this appears 
ta be ſa hythe Commentaries in the caſe of: Mynes, and ſo it is in Greyndons Caſe 
theres, and this is a ſure foꝝm of pleading. and there is ſufficient matter here 
found bp the Jp toſupplp all this, and no other intendment can be inthis cale, 
fa2 when the Kings Gꝛant cannot be conſtrued unto a double intent, the ſame 
is then ta be conſtrued acco2ding to the intent and meaning of the King, and 
if. tu a double intent, then the ſame ſhall be void: and in this caſe the Jury 
2 oz von conceſſit, this Gzant to Markham is good, and he 
bath in bath an eſtate fo2 lie. Secondly, the Gꝛant made to the Earl of Rut- 
len ig good; and if it. hath not been therein expꝛeſſed to begin poſt mortem 


 Adarkbem, pet the ſawe had been good, foz that by a Legal conſiruceionat fhould- 


he fo. intended bn Law, after the recitatof Markhams Eſtate at the time of the 
E&condSeaut,- and the ing is not here-deceived in his G2ant where the ſame 
tannat be by Confiruction conſtrued to enure, to a double intent, oꝛ upon a 
Galle ugg 1 
35:4 UNE *Y! 


of the Party, neither ol theſe are in this caſe, and profes the 
15 | ꝛant 
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Gant is good, there being a convenient certainty therein contained. Thirdly 


c 


a Stag, and taking a ſhoulder o 


when the parry pleaſeth: ſo it is if aFeme Sole be Plainti 
band, oꝛ i 


two Yo/les to take Seiſin of the Hebege 8 A d not take 


oz the Pawnage it ſeif,as appears by the Stat. of Charter de Foreſta cap. 90. unuſ- 


uiſ que liber bomo, c. and by Crompton in his Juriſdiction of Courts fo. x 65. where 
fait that Pawnage is pꝛoperlp a certain ſum of mony which is taken 
in the time of Pawnage foz the feeding of his own Hogs in his pꝛoper Wood, 


oz the 
Dogs , 


maintain an Ai m 
dür nature, — . he be 
dilturbance is a Diſſeiſin, 


and Williams , aud Whereas it was ſaid at the Bar, that after verdia the 
partief have no dap in Court, to plead this, and to be therefoze aided by a * 


| ag to 

erro? aſſigned, being the refuſal bp the Court to allow of a pzincipal chal- 
— ſame being that at the time ot the returning of the nel there then 
was a Suit depending by one of the Parties ainſt the Sheriff, this is no 
p:incipal Challenge, but where there is Kindzed, Alliance continuing, oꝛ malice 
appearing between t he Sheriff and one of the Parties, this will be a pꝛincipal 
allenge; but other wiſe it is, where this is only by wap of intendment, as in 
is tale here, and therefoze this is no pzincipal challenge. Fourthly, As to the En- 
rep bp the Plaintiff in the Alſiſe into the Park, and there hunting and killing of 
f the Stag fozhis fee, and this done bp him af; 

ter the Verdict and befoze Judgment, this entry doth not abate his wrt; and 
herein this difference, is, where abateable,and where abated, as where death is 
pleaded, there the Wꝛit is abated m facto, and this may be — at anp time 
» and take a Huf- 

a Plaintiff in an Aſſiſe be made Judge Aſſiſe hanging the ſame , 
this doth abate the lame in facts. Fifthly, as to the matter of. variance, being the 
Park of Clypſton alias Clepſton, fo2 this the Judgment is erroneons,fo2 it cannot 

e intended to be all one, without averment,as the cale is, 12. Aſſiſe fo.33. Pla. 

2. A Mamnoꝛ called Anſtie, in the Demand called Aneſtie , this not good with- 
out an Averwent , and ſo is the Book caſe in Hillary Term 42. E. 3. fo. 3. Pla. 


— 


7 
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of Erroz, this is not ſo, fo2 they have a dap in Court, and map well plead this 
befoze Judgment, oꝛ at the dap adjourned,  fo2 to hear the Judgment of the 
Court, but not to aſſign this fo2erro2 after Judgment, this being onlp matter 
Dilatoꝛp, ſo that he had dap to have pleaded this after Adjournment, but not af- 
ter Judgment, but admit he might plead this, pet this is no execution of his 
Offite, foꝛ he ought to have alledged a lawful exerciſing of his Office, and this jg 
not ſo, foꝛ he alledgeth a killing, by which a koꝛteiture follows, and that which 
ts done is a Toztious Act. As to the ſecond point touching the challenge diſallowed, 
is is no pꝛintipal challenge, the Actions depending between the parties: 

the difference herein will be in the nature of the Actions; alſo the challenge ig 

not good, if the Teſt ofthe wzit ol treſpaſs hanging, were not befoze the other 
action bzought , ag in our caſe, befoze the aſſiſe in this pꝛintipal caſe, this wag 

no p2incipal challenge, though the Teſt of the treſpaſs were befoze the Agile, 

fo: the treſpaſs here was foꝛ a treſpaſs done in one Town, and the Aſſiſe of 

'Lands in another, and fo diverſe... difference there will likewiſe be where 
the challenge is pꝛintipal, and where the ſame is fo2 favour; where it is a pin 

tipal challenge, and not pꝛoved, as conlanguinity , this its not good, fo? that in 

every pꝛintipal challenge, the matter alledged without pꝛoof is not good, 0. 
therwiſe it is ina challenge foz favour ; fo2 their demands ſhall be of the Ju⸗ 

roꝛs which are to try the favour, whether he be indifferent fo? this cauſe, o2 fa; 

anp other, this is ſufficient. Allo in anp pꝛincipal challenge Iſſue ſhall be taken 

upon the matter alledged, but never ſo, where the challenge is fo2 favour , fo 


there the Trio2s ſhall ſap, whether favourable o2 not: Every Pꝛincipal Chal: 


lenge ought tobe either confeſſed by the Party, tried by the Triozs , o; 


judged by the Judges, the two fozmer do fail in this calſe, the Judges are there 
oꝛe to determine this, this is no pm challenge, which was by the Court 


diſallowed,and ſo no Erro? to reverle the Judgment. As to the third Error, that 
Judgment was given fo2 the Plaintiff, where the ſame ought to have beengiy- 
en fo2 the Defendant,which relfeth upon the validity of the Patents, the Pa- 
tents in this caſe are both good: As touching Retitals, in Letters Patents, this 
is to be obler bed, where the lame ig material, and where not; if the King gꝛant⸗ 
lands in leaſe, which came unto him from a perſon attainted, this is good with. 
out any recital, as if he gꝛants by Letters Patents, Lands of an Abbe, after 
the diſſolution; but as touching the General learning of Necitals, in Letters 


Patents, ſee foꝛ this Coke 1. pars. Alton Woods Caſe, if in the Kings Gꝛant there 


18 a milrecital in the date of the Patent, pet the Patent is good, but other- 
wile it is, if it be in the name where a recital is of that which is not requiſite, 


and this is falle, this ſhall not make the gꝛant void; if in Letters Patents, 


the retital is iſſuable, and it is found kalſe, this ſhall make the gꝛant void, 9 
ther wiſe it is if the ſame be not iſluable, there it is no wapes material, whether 
it be, 19 9220 o2 falſe, this is a ſure Gzound foꝛ conſtruction of Letters Pa- 
tent - r U X 1 f 
ſame to othertg | begin pꝛeſently, this Gzatit is void; but if after the Kecital 
he g:ants this unto another, without ſaping ann moze,. thereby a Legal con- 
{ruction he ſhall have it after the life of tho other it after ſfucha recital heGzants 
this to another by the name oa Keverſion, this is a void 'H2ant,foz that the 
King then had noreverſion in him to Gꝛant, but if the Gꝛant be in the life of the 
particular Tenant, habendum pofF mortem, this Gant is good. Fourthly, ag 10 
the Omifſion inſiſted upon the not faping per eaſdem kreras patentes, this Gant 
is good notwithſtanding, and in this agzees with Croke Juſtice. Ag to the fifth 
_ touching the variance, Clipſton, and Clepſton, the Judgment is good, not- 
withltanding this, and this no ſuch a variance as ſhall make the Judgment 


Etroneous, foz the ſame is all one; idem ſonant, and the ſame is all one, as Boſon 
and Bozon quatuordecem, & quatuordecim, the Tame is all one; and ſo in t 

tale it ſhall be intended to be all one and the ſame thing, and this is no ſuch 
material variance as to make the Judgment erroncous. Sixthly, as to the Sei 


ſin, and the diſſeiſin, there can be no Diſſe in without a good Seiſn, in this c 


the putting in ol the two Hozles to depaſture, is a good Seiſin both of the D ; 
age 


g2ants an Office foꝛ life, and reciting this Gꝛant, G2zants the 


eee 


il 


* 
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bage and alſo of the Pannage, and ſo notwithſtanding any. of the Errozs inũ⸗ 
ſted pou, the Judgment is to waps Erroneous, but in omnibus the ſame is to 
be affirmed. Fenner Juſtice, I. As to the firſt Erroz being theentry after Perdic, 
and befoze Judgment; this cannot be pleaded after Verdi, fortiori the ſame is 
not to be aſſigned foꝛ Erroz after Judgment, the difference bekoze taken ig good, * 
where by that which happens, the Wzit is abated, and where abatable, as in 
tale of death, foz that -1ors omnia ſolvit; as this taſe is, this cannot be aſſigned fo2 
Erroꝛ. 2. As to the Plaint, this is not ſufficient, there being therein no allega⸗ 
tion made, where the Park ts. and this ought to have been certainlp alledged, ” 
and in this the Judgment is erroneoug. 3. The manner of the pleading is not 
good, by reaſon ot the Omiſſion of prædict. foꝛ the Park,therebp to ſhew in what 
place it is. all this ought to have been alledged in certain; the differente theretoze 3 
will be between 4 lea in Bar, and a Replication oz Entitling a Plea in Bar, 
if good to a common intent it is lufficient, otherwile it is, where by wap ok in⸗ 
titſing, foꝛ this ought to be certainly ſet down in pleading. Alf there is a Sei- 4 
ſin and a Diſſeiſin allowed, but there is no entry mentioned to be made by him, 
the whichought to have been done, koꝛ when a man is to have an Office after 
the death of another, who dieth befoꝛe his entrp.theſame is not ſo in him veſted, 
as that he map have an Aſſiſe foꝛ the ſame, the which he cannot maintam, beloze 5 
an atual entry by him made. 5. As to the taking of Seiſin with the Hoꝛzſcg, 
this is a good Seiſin, both of the Herbage, and alſo of the Pannage, but the 
=> plaineilf hath well entitled himlelf to have this Aſſiſe. 6. As to the refuſal of 6 
the challenge by the Court, makes the Judgment erroncous, be the challenge 
a peintipal challenge oꝛ not: foꝛ the Court, when this challenge is offered to 
to them, they ought to have adjudged the ſame a pꝛintipal challenge, oꝛ not, and 
then accoꝛding to the foꝛm, an inquiry ought to be, whether the party challeng. 
ed be indifferent, o2 not: in this cale the Sheriff wag no fit perſon to return 
the Pannel, the Judgment in this cale is erroneous, and ſo to be reverſed, 
Fle-nming chief Juſtice, Firſt, Ag to the entry after Verdict and befoze Judgment, 
this wag no abatement of his Mrit, fo: that anentrp to abate a Wꝛit, ought 
to be an entry into the thing demanded, o2 elſe it ſhall not abate the Wit, and 
this entry ought to be with an intent to have the thing demanded, and that e- 
very entry will not abate the Demandants Wꝛit, appeareth fully in theAgiſe of _ 
freih force in Plowdens Commentaries fo. 92. the Parſon of Honey-Lanes caſe, where 
the entry was into the Cetlar, hanging the Aſſile, but this entry was to view 
the antiquity of the Cellar, and fo did not abate the Wzit, and there fo. 9 3. in 
a Foꝛmedan hanging befoze the Juſtices, the Tegants in abatement of the 
Wꝛit that the Demandant had entred, after the laſt continuance, and upon the 
evidence, it appeared, that there were many upon the gzound cutting down 
of Mood, and the demandant came upon the Land, and admoniſhed them, at 
their perils todo no moze than thepcou!d do by Law, and this was there 
adjudged to be no entry to abate his woit ; in this caſe, it is to be conſidered, 
whether his entry was in the thing demanded, o2 not, and that with an intent 
to have the lame; here is no ſuch entry in this caſe, to any ſuch purpoſe the en- 
try here, being a to:tions entry, and not in execution of his office, in this caſe , 
he entred into the Park, and this was not the thing in demand, but the office, 
if in an Allile of Land, the Recognitoꝛs in the Aſſile pꝛap the Demandant to 
tome upon the Land, to direct them in the view thereof, and he comes fo accoꝛd⸗ 
ing and to ſhew them his evidence tfo2 the Land, this was held no entry to a⸗ 
bate his Wait, as appeareth in 26. the Book of Aſſiſes. Secondly, Ag to the 
ſerond voint being the time ok pleading ol this entry to abate the Wꝛit, this 
entrp being after Verdict, and befoze Judgment, as to this, if the matter 
alledged fo2 to abate the W2it ought of neceſſity to be pleaded, as here 
m this cale it eught, he hath ſurceaſt his time, the lame being paſt, 
and that by his own default, he cannot therefoze now aſſign the 
fame fo? Erro, to reverſe the Judgment; and as to the entry and pleading of 
the lame, where the lame ought to be, and * not, ſee foꝛ this, the * = 
ich. 
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but if Markham were dead 


Mich. 40. Ez. fo. 42. Pl. 25, Thirdly, Ag tothe matter of variante, the Afiſe 
isof Lands in Clipſton, alias Gepſton, this ought-to have reference to have the 


. Town, and as to the Objection, that the Title is 4e libero tenemento in Clipſton, et 


le plaint eſt de libero tenemen to, but ſaith not in Clipſton, this is good, and no erroz, 


Land ſhall be intended to be in the lame Countp where the action ig 
bwughe, and the Town ought not in pleading to be twice alledged in Aſſile, for 


chat the Town is not here in controverſie, but liberum tenementum. A to the variance, 
— fu the pꝛemiſes, and afterwards Clepſton, this hath ſome pꝛobability 
of variance, but is noErroz,fo2 it ſhall not be intended, but that the lame was, 
one, and the ſame Park, but one is to be put in view, and the vocatum here ig 
merlp void, and prædict. ig ſufficient, and ſo the ſame is called in common ſpeech. 
Fourthly, As to the title, the Gzant made firſt to Markham fo? life, er ulterius, g2ants 
Herbagium, & Pannagium, this ſhall be intended per eaſdem Jiteras patentes; as 
to this a Declaration, it is true, ought to have certainty in it, but the lame, 


not to be ſo, as to everp intent, but if the ſame be certain to a Common in- | 


tent, this is ſufficient, foꝛ if in an Ejectione firmæ, the Declaration is, that ſuch 
a one , dimiſit generally, this is good, foz the Law pꝛeſumes, that he hath a Tt. 
tle to male the Leaſe, Fifthly, As to the challenge taken and refuled, this 
wag no — challenge in 3. E. 4. fo. 12. in areal Action, a Juroꝛ wag 
e challenged, fo2 that his Son had married with the Daughter of the 
aintiff, this was there held to be nopzincipal challenge, fo2 that this did 
touch the parties, but ought to conclude, and ſo favourable, as ſothis is to 
be tried, challenge fo2 caule of Actions ; an Action b2ought foꝛ every debate, 
will not be thecauſe of a — — unleſs it be in ſuch Actions, in 
which there is either Malice, Gzief,,oz Kevenge, in luch caſes, this will be a 
pꝛintipal challenge, but not otherwile; oz if an Action be bzought, in which 
the good name, and fame of the party is touched, this will be a pzincipal chal 
lenge, but in this tale now inqueſtion, this is no pzincipal challenge. Sixthly, 
As to the Seifin and Diſfeifin of the Herbage and Pannage is ſufficiently 
ledged,bp the putting in of two Hozſes;atlo the Seiſin doth not reſtonlp in eating 
oʒ not eating,but the ſame is ſufñitient to make a claim by the entrie, and it is no 
ſtrange fo2 a Hoꝑſe to eat Atrong and admitting that they were chaſed ont 
p:elentlp,befoze they could eat a mouthful, pet this is a Diſſeiſm clearlp, c ił th 
were put in on purpole, to make a claim, and to take Seiſin, it is not materia 
whether they did eat oꝛ not, but the intent will make this a ſufficient Seiſin ot 
both the Herbage and pannage alſo. Seventhly, As to the recitals, thepare good, 
A the time of the recital, then the patent had been void, 
if there be a leaſe made by krown, in this caſe upon a ſecond gꝛant a retital is ne⸗ 
ceſſarp, but not ſo in the caſe ofa common perſon, if in caſe atter a recital, æ befoze 
the ſecond patent taken, the firſt patentee ſurrenders,ifthe king be not certifiedof 


this, befoꝛe the taking of the ſecond patent, notwithſtanding the ſurrender this 


ſecond patent is void, foꝛ the Ring in this caſe is deceived in his g2antr,z lo was it 
adjuded, 2 Eliz. in one Filpots caſe, Where the thing g2anted by the King wag ex⸗ 
tinguiſhed by an Attainder, and the patentee laid that the ſame was in being, 
and did inkoꝛm the king, and therefoze the patent was adjudged void, the Ring 
being deceived in his gꝛant. Conceſſio Regis ought to contain tertainty, and therefor 
ik the King g2ants unto one which hath Lands in divers Counties that he ſhall 
not be made Sheriff, bp theſe general woꝛds, the gꝛant is not good, foꝛ the uncer⸗ 
taintp of it, but if the gzant be that he ſhall not be Sheriff of ann particular 
County,thisGzant is good, having ſufficient certainty in it, foꝛ in the King gꝛants 
certainty is requiſite, certainty in the eſtate gꝛanted, and this not to be urged o? 
wzelted againſt the intent of the gꝛant, ag appears bp the caſe in 18.H.8.Br.caſes fo. 
1. Plac. 5. The King g2ants Lands to I. S. er heredibus ſuis maſculis,this Title to be 


a void g2ant,becaule the Ring is deceived in his gꝛant, foꝛ that this ſounds in Fe- 


— whereas the King intended an Eſtate Tail; allo expꝛeſs limitation by 
the King in his Gꝛant, oꝛ be it implped by Law, this ſhall make the gꝛant good, in 


this tale here the King doth alledge ſufficient certainty in the beg e nning of the 
: : : 2ant, ; 
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ꝛant. foꝛ he hath recited that Markham, the firſt Gꝛantee was then living. and fo 
Gig is 888 a Legal conſtruction: and the Law ſaith that the ſecond Paten⸗ 
tee, cannot have the fruit ot his g2ant,befoze the death of Markham, the firſt Paten⸗ 
tee / ſo that here the Law makeg a ſufficint certainty, and there is no difference 
where the Law doth expꝛels this, and where the party, and ſo the Judgment, 
notwithſtanding any thing obzexed to the contrary, was well given zn 0-2nib«s, x Thi 
no waps erroneous, but oughttabe affirmed.Nore that at another time Serjeant Ni- m wa 1 
col moved the Judges to have their reſolutions in this caſe, and further ſaid, 2 j:c. BE. 
that in the entr ing of Judgments,the courle is, that if the Judgment be affirm: judgment 
ed, the entry then is, quod affirmetur in omnibus, but if the ſame be to be reverſed, the reverſed. 
entry then is to be ob erroret illot, and to aſſign which then were; attoꝛding to this 
is the Bolt x Eliz. Dyer. fo. 168. Pla. 17. where in the end of the cale, it is there 
ſaid, Note the courſe in Banco Reg. that if anp of the Errors aſſigned, are held 
foꝛ no erroꝛ, they are then made void ba mark in the Roll, which is a Croſs, 
and Alan Secundarp, did then inkoꝛm the Court, that this was their uſual courſe to 
mark this in the Judgment, with a Croſs, oꝛ Line, which is aſſigned fo2 Erroꝛ. 
and is none; and the Serjeant inkoꝛming the Court.ſaid, that it in this caſe the 
Erroꝛs inſiſted upon, were ſingled out each by it ſelf, and their opinions, ag 
touching theſe.Errozs,in every one of the laid Erroꝛs, there where thꝛee againſt 
- twofoz the affirmance ok the Judgment. Upon this the Judges then an[wered,any 
ſaid unto him, that it was never ſeen, that any one at the Bar foz the reverſing, 
oz affirming of any Judgment, after their Arguments, have uſed to ſingle out 
the Opinions of the Judges in the leveral Points, and ts reherſe their leveral 
Opinions thus unto them, when then pꝛaped ta have their Relolutions in the 
tale, this then ought not to do, but only akter their Arguments to demand their 
n to attend the 8 the lame, without making ann men- 
tion of their leveral Opinions in their Arguments. But in this cale, the Court 
being doubtful which wap the Judgment ſhould be given, they all of them 
maintaining their ſeveral Opinions; and in aſmuch as at the Bar 1 deſired 
to have their reſoluions, Flemming chief Juſtice, the Court being ful „did move 
them to deliver their leveralOpintons, whether the Judgment ſhouldbe reverſed, 
oꝛ affirmed in general. Croke, VVilliams, and Fenner Juſtices,fo2 the ſeveral erroꝛs 


bp them inſiſted upon, the Judgment is erroneous and ought. to be reverſed. 


Yelverton Juſtice and Flemming chief Juſtice,the Judgment is not erroneous fo2 an 
of the Erroꝛs Aſſigned, but the lame ought to be affirmed thzoughout, and fo 
there being thꝛee againſt two fo2 the reverſal of the Judgment, therefoze by 
theſtule of the Court, Judgment was given, that the fozmer Judgment 

 - ſhould be reverſed, and the reverſal was accozdingly pꝛonounted, quod nota bene, Judgment ro- 
fo: that as to everp Erroꝛ ſingledout bp it ſelf, there were thꝛee Judges againſt verſed. 
two, foꝛ the affirming of the firſf Judgment, and overruling of every Erroꝛ ſing- 

led out, but yet upon the whole matter, ag befoze, the Judgment was reverſed. 


Franklin Plaintiff, againſt Green Defendant. 


He Corporation of Butchers in London wag confirmed 3. Jac. hy the which they 
had power and Authozitp to them given,to make By-laws, and Ordinances, Treſpaſs. 

then did afterwards oꝛdain, that no Butcher, o2perſon being a Stranger,ſhould 

ſell anp Veal within the City of London, unleſs they did d2eſs the Kidnies of 

their Beals in ſuch a manner as the Kidnieg of ſheep were dꝛeſſed, and that By-Lavs by 

if they did otherwiſe, to forfeit fo2 every time ſir pence, and if refuſed to pan the we _— 

lame, then to fozfeit the Beal: the ſervant of the Plaintiff coming . a Beal zn 1 

to ſell, and not pe$fo:ming of the Oꝛdinante, the Defendant in behall of the Co2- 

p02zatton, twk the Beal foꝛ his refuſal to pap the foꝛfeiture, and foz this the 


| Plaintiffbzought his Action of Treſpaſs, and demands the Judgment of the 
Court, the Defendant pleads in Bar, that he tolt the lame as fozfeited by their 
Oꝛdinante, but doth not ſhew the W in certain. Harris fo2 the 2 


In an Action of 


12 | Termin. Hil. 7. Jac. Haverlyes Caſe. 
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dant, that the pleading is good wi ſhewing of the Ozdinance in certain, 
— Ar — — | — a — — 
ig gend. Stephens to the contrary, the O2dinance ought to be ſhewed fpeci 

in pleading, foꝛ that the ſame lieth p in. their. own knowledge, alſo this | 

Ozdmance is not of ann \fozce to zeiners, neither can then diſtrain by 

vertue of this, becauſe that then Alves are parties, and the other had no 
notice of this. Williams Juſtice, of a pzivate Ordinance made bp the Butchers 
in their Cozpozation, a Stranger is not bound ta take notice thereof, other- 
wiſe it is of an Act of Parliament; in this agrees Velverton Juſtice, and the 
Court as, aiſo that this By-Law was not good to bind Strangers, but the 
ſame had been good, if made fo2 to fupp2eſs Fraud, oꝛ anp other general incon- 
venience, uſed bp a Fozeiner, asg:cozruption o2 the line, in the ſale of their Meat, 


Jadgren © and ſhen then ought to take notice of the lame, hut not herr as this caſe is, and 


ſo Judgment mas given in this caſe foꝛ the P 


- ' 
$ #8 


Haverley Plaintiff, againſt Laighton Defen 8 


XA xerley did aſſume, and pꝛomiſe unto I. S. that it he did boꝛrow of one Powell, 
t 1 :0-1.that he would repay this to him upon the ſame dap, and on the ſame 
2 judgment in tonditions that then between them ſhould ag2ee upon: I. S. bozrowed the mo- 
the C. B. in an nu, and agꝛæd the lame tobe repaid at a dap certain, befoze the day J. S. dies, 
a&ion of the and makes Laighton his Erecuto?, the dap paſſeth, the mony not paid, Po-well 


caſe upon 2 ings his Action againſt Laighton and recovers, and Laighton ag Exetu toz of 
— I. 8 Pen F his Acto of th. bim in ee. N again Haverley, and had 
a0. B. R Rot. Judgment to recover againſt him in the C. B. ich Judgment, Haverlej 

= oa a icht his Wit or Erroz in B. R. and aſſigns foꝛ Erro, that no notice was af. . 

We re notice I dged to be given e dap, what agzement was made betwen 
— , and without notice given, he was not bound by his pꝛomiſe, to | 


and where not, Zttl ien "on * - : Y 
rfozm the ſaid agzeement. Againſt the giving of notice at was urged , that 
where the firſt Act to be done, ariſeth on the part ofthe Plaintiff, and this is 
ſecret andunknowunto the Defendant,inthis caſe notice ought to be given, but 
otherwile it is, where both parties are with this acquainted; no notite is to be 
given, where it is in caſe of an Obligation between the parties, and ſom cafe 
of an exp2eſs Aſſumpfit : if a man be bound to pan I. S. 100. l. when he comes to 
Home, he ought to take notice of this at his peril. Williams Juſtice, in this 
tale notice ought to have been given to the Defendant of the agzeement, and 
dap of papment, fo2 want of which, the Declaration was bad, and defective, 
and to fo2 thig Gmiſſion, the Judgment erroneons the difference will be where 
the thing is executed, and where the fame is executoꝛp, where executed, there 
no notice tobe given, but otherwiſe where the ſame is executozy; and fo is the 
caſe in 4. H.7. what Cloth pou ſhall deliver to 1. S. A will ſee pou paid fo? it, 
Kuled, that here notice ought to be given what Cloth was delivered to l. 8. 
in this pꝛintipal caſe, it was impoſſible foꝛ the party to take notice of the quan⸗ 
titp of the ſum. bozrowed, and of their ſecret agzeements, and therefoze-foz 
want of notice the Declaration was nought, and the Judgment crroneong, 
and the Plaintiff in this p2incipal caſe, could not have an Action upon the 
caſe fo2 the pꝛomiſe, without giving of notice, foz that notice here is the gzound 
of the Action, and the not giving of notice, goes in bar of the Action, and 
without an Action bꝛought he tould not recover, and foꝛ this tauſe the Judg- 


ment was erroneous, and to be reverſcd. Croke. and Yelverton Juſtices, aged 
with Williams Juttice in this, and with this difference where itgeſts in the equal 
knowledge of the parties, and where not; where in their equal knowledge, 
there nonotice ought to be given, but otherwile if e centra, if the ſame be not 
intheir equal knowledge, there notice is to be given, and lo it ought to have 
been given in this ꝓꝛincipal caſe. Flemming chief Juſtice ta the contrarp , as 
to the giving ofnotice, this difference is to be obſerved, where a penaltp is to be 
reco- 


bk a. "oa. fon 5 AA 


that Hunt was afterwards indicted 


Part I. Termin. Hil.7. Fac. Gittingsand Coopers Caſe. 


recovered, there notice is requiſite to be given, but where damages are only to 
be recovered, there no notice is to be given, as in a Bond, where notice is part 
of the Action. In an Action ok the tale upon a p2omile, he is onhp to recover 
damages, and the party hath ſufficient notice given him bythe Declaration a⸗ 
gainſt him, if notice hertz had been given to him, he ſhould then have paid the pꝛin⸗ 
cipal, with the damages allo, but here there was no notice given, the party is 
not fo2 want of notice. diſchargedof his pꝛomiſe, fo2 he-ſhall pap the pꝛincipal, 

but not the damages, foꝛ in this cale, the notice is no part of the pꝛomiſe, but a 

conſequent, and the Judgment in Law upon it, and no penalty but damages to 

be recovered : the notice is aconveniency in Law, but by the not doing of this, 

the party ſhall not loſe the benefit of the pꝛomiſe made, but ſhall recover his 
damages, if no notice be given befoze the day, but after the dap, he man ſay that 

fo much mony is paid, and fo to demand this upon the pꝛomiſe, and ik he deny 
to pap this, he map well have his Action Hon the pꝛomiſe, and recover the pꝛin⸗ 
cipal, but not his damages, and ſothe Declaration was good, and the Judg- 
ment well given, and not erroneous, but ought to be affirmed. Yelverton and Croke 


Juſtices, muiata opinione agree with Flemming chief Juſtice, that the Declaration was _ 
good, though no notice given, and the Plaintiff to recover the p2incipal, but nor 


damages, and ſo there Judges againſt Williams, that judgment was well given, 

and not erroncoug, but to be affirmed, and accoꝛdingly by the Rule of the Court 

Judgment was affirmed, 5 

| Richard Gittings Plaintiff againſt Richard Cooper 
Detendant. | | 


an Action of Treſpaſs and Ejectment upon not guilty pleaded, the Furp 4»Ejefione 
: 1 * fpecial Verdict, and did find ta this effect, that Humfery Packin — ven 
Was ſeiſed as Loꝛd of the Mannoꝛ of Chepley-corner in the Conntp of D. in which e 
MWannoz, there are divers n they find kurther, that 
| as this cuſtom, that if ann Copiholder of the Manner. 

fajd Bannoz, do commit any felony, that he ſhall foꝛfeit to the Loꝛd his Eopphold = Brown. 217. 


within the ſaid anno? there 


eſtate, and that the Loꝛd upon pꝛeſentment ok this by the Homage, map enter 


und ſeiſe the ſame; the Jury find further, that one Hunt who was a Copphold 


"Tenant of the ſame Mannoꝛ had killed one Silveſter Taylor, and that the ſame 
Felony was pzeſented by the — at the next Court: then further find, 

02 the ſame Felony, and was thereof ac- 
quitted;thy find that after his acquittal,the Loꝛd did enter and ſeiſe the Copphold 
Eſtate foꝛ afoeiture, and made a Leaſe thereof to Gittings the Plaintiff to try 


the Title, who bp vertue of his Teaſe did enter, upon whom Cooper the Defen- 


dant as ſervant unto Hunt, and by hig command did re-enter, upon which re-en- 
try Gittings the Plaintiff bꝛought his Ejectione firme, all which matter appear- 
ed in the ſperia Verdict. VValter fo2 the Plaintift moved two points conſiderable 
in this caſe, upon the ſpecial Verdict. 1. Whether this cuſtom be good oz not. 


2. Admitting the cuſtom good, whether the acquittal of Hunt the Copyholder 


ſhall avoid the ſeiſin of the Toꝛd fo2 rhe foxfeiture. 3. This cuſtom is a god 


cuſtom, foz a realonable commencement , in a condition, makes this to be 
good, and ſo in a Cuſtom, and this cuſtom Here doth tend to reſtrain a gꝛeat 


miſchiek, and thercfo:e it is a good Cuſtom, it is allo a good Cuſtom, fo2 
that it hath a reſonable intendment, and a reaſonable commencement, and ſuch 
cuſtoms which have a reaſonable commencement are good cuſtoms in Law; a 
reaſonable intendment may be made of this cuſtom here, fo2 that the Lozd 
with the aſſent .of his Tenants may g2ant his Copyhold. Eſtates upon ſuch 
Cnoditiong, -purpoſcip ta pꝛevem the committing of ſuch offences. Milo the 
place it ſelf, and the nature of the place is many times the cauſe of the begin- 
ning, and the gꝛound of Cuſtoms „ag appeareth by the Book of 12. H. 8. fo. 5. 
where it is ſaid that ſuch offences are Felonp, as the ſame have ben accuſto- 


med and uled ſo to be, foꝛ that in many plates, ſome offences areFelony,the which 


are 


—— 
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3 
Objections a- 
gainſt the Cu · 


ſtom. 


Object. I. | 


Reſp. 


Obj ect. 2. 


Reſp. 


Object. 3. 


Reſp. 


2+ Point. 


Th Cuſtom 
adjudged good. 


An Action up- 
on the caſe in 
nature of a 
conſpiracy en- 
tred, Trin. 7. 
Jac. B. R. 
Rot. G8. 


— 


are not ſo elſewhere, as in the Ille Man, therefoze if one take a Hoꝛſe oꝛ an Ox, 
this is there no Felonp, fo? thats cannot hide them, but if he take a Caponz 
a Pig, this is there Felony, aud foꝛ this he ſhail be hanged. And ſo bp the tu⸗ 
ſtom of London, the wie in the abſence of her Hugband,a Merchant, map ſue;and 
be ſued, and ſo in Kent, the cuſtom of Gavelkind , being l his, the Father to the 
Bough,and the Son to the Plough, theſe cuſtoms have theirCommencements and 
32ounds from the nature of the place: this Cuſtom here is alſo good that foz this 
reaſon, becauſe the ſame is annexed unto an eſtate beginning bp Cuſtom; and 
ag touching Cuſtoms in the general, it is to be.obſerved, that theſe three Cuſtoms 
are not good, but utterlp void. Firſt, A Cuſtom which is dircxip againſt Ju- 
ſtice. Secondly, It᷑ it be a Cuſfom againſt the Common wealth, this is not good. 
And Thirdly, a Cuſtom which is in pꝛejudice of a third perſon, thele thꝛee Cy; 
ſtoms are void in Law ; but the cuſtom here found in our caſe, is none of theſe, 
and therefoze good. As to the Objection made, that this Cuſtom ſhould net be 
good. 1. There is nocertain time when this pꝛelentment ſhail be made, and ſg 
this map be examined twenty pears after, which is verp inconvenient, and 
therefoze void. To this it map be anſwered, that there is no incertaintpin this, 
fo2 that the Loꝛd map caule this to be done pꝛeſentlp, o2 when he will, at any 
time afterwards, foꝛ when a man hath cauſe to enter foꝛ a Fozfeiture,. he is 
not bound to enter pꝛeſentlp, but he map enter when he pleaſeth. It may alſo be 
ſaid that this Cuſtom is not good, becauſe, if the examination of this map be 


twenty pears after, he map then examin this after his death, and ſo by thfs 


a gzeat inconvenience map follow, to examin an offence atter the death of the 
party. The anſwer is, that this is no inconvenience, fo: this is only in tale 
of a fozfeiture, which map be examined after the death ok the partp; but if it 
wexe in caſeof an Attainder, where bp this the Blood is to be coꝛrupted, the; 

therwile it is. 3. This is no good Cuſtom, fo? that this is againſt the natufe 

a Court Baron foz to enquire of Felonp. To this it map be anſwered, t 

here is no inquirp of Felonp, no: ö to 
queſtion, but onlp a particular inkozmation foꝛ to intitle the Loꝛd to the fozfei : 
ture. As to the Second Point, admitting the Cuſtom, whether the ac uittal of 5 
the Tenant ſhall conclude the Lo2d, that he cannot now ſeiſe the Copihold Eſtate 

fo: thefozfeiture, the Lozdmapenter notwithſtanding the acquittal, foꝛ that the 
acquittal ſhall not in this cale pꝛevent the Cuſfom. Stevens foꝛ the Defendant, 
that the Cuſtom is noot good, no2 reaſonable: and therefoze in Littleton in hig 
Chapter of Villenage, fo.4.6. and Cokes Littleron fo. 1 39, 140. & pla. 209. if the 
Loꝛd of a Wanno? claims by cuſtom to have a ſum of mony, by wap of fine of 


everp Tenant which marrieth his Daughter without the Licence of the Toꝛd, 


this is a void Cuſtom. the ſame being againſt the Freedom of a free man that ig 
not bound thereunto by his Particular Tenure; beſides a Cuſtom ought to have 
a coherence with Healon, oꝛ it ſhall not be good, but this Cuſtom here is very 
unreaſonable, bpreaſon ofthe generality of ic, the ſame being (foꝛ any Felonp) 
fo2 unvoluntarp maihm, and pettp larceryis Felonp, but not to cauſe a fozfci- 
ture of anp Lands. Note by the Rule of the Court, this Cuſtom was adjudged 
tleerly to be a good Cuſtom, but as to the reũdue of the Points in this caſe the 
Court delivered no opinion, but as to thele Curia adviſare vult, in this taſe the 
parties by their mutual aſſent ſubmitted themſelves unto Williams Juſtice to end 
this matter between them without any further Argument, quod Nora, 


Sir Robert Stroud Plaintiff, againſt Henry Reper, and 
others Defendants: | 


Oper andthe other Delendant pꝛeferred their Petitions againft thePlaintiff 
unto Yicount Byndon, in which Petition, then did accule the Plaintiff being 
then a Juſtice ot Peace, with oppzeſſion, t other miſdemeano?s, foꝛ that he having 
ſent unto them his Warrant, fo a Tax by them to be made and rated, fo: bean 
6 k : . . ion, 


of any thing to rall the life ol the partypin 


1 2 — * + — 
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not well bzought, but no Judgment was given in this caſe, fo2 that the par- 


fart Il.  Termin-Hil7. Jac. Stroudes Caſe. — 


ion fo Kings houſe , and that then accoꝛdingly having made a general 
Car . = returned the ſame unto him, and that he ſeeing therein ſome of his 
friends to be Tared (ag he eoncetved) bepond their ability, and contrary to his 


Warrant, cauſed a new Tax tobe made, the which to pap, thep refuled. The 


Plaintiff returns their refuſal, and pzocures a Meſſenger to be lent unto them, 
from the Green⸗ cloth, and then demanding of the Tax, ſome of them paid 

th:eats,and ſome refule, c upon their refulal then were by him committed roP2i- 
fon, afterwards they pꝛeferred another Petition againſt the Plaintiff, ta the lame 
effect as the other was, unto the Clerks of the Green⸗cloth, and another Petition to 
the Loꝛd Chancelloz, with divers Articles againſt him, the which by their oath 


they did aver to be true, and this lo — to the intent to dilgzoce the Plaintiff 


unto theſe honourable perſonages, and ſo to caule him ta be removed, and put 
out of the Commiſſion of the Peace, and afterwards by the To; Chantelloꝭ he 
was put out ofthe Commiſſion of the Peace, and the Plaintiſt ſuppoſing this to 


be done, upon their falſe complaint, bꝛought againſt them an Action üpon the 


Caſe in the nature of a conſpiraen, and this againſt them all: To this Declaration 
Defendants demur in Law. The chief Point in the tale being, whether the 

5 map jopn the ſeveral conlpiracies in one Action upon the Cale, this was 
as to the manner of Action. It was urged for the Defendants, that the Plaintiff could 


not joyn them all in one and the lame Action, and fo? this the Book cale of 21. A Demurrer 
H 7. fo. 39. was cited, where it is held by the Juſtices , that if one hold two A⸗ do the Decla- 


tres of one, bp ſeveral ſervices, and dieth without heir, the Loꝛd cannot have n 


one w2it of Elcheat fo2 both Acres, but ought to have two Wzits. So ag it 
was urged, if two men ſlander one, he cannot at the common Lum Have one 
action againſt them both, but ſeveral Actions, biik otherwiſe it is in the Spirt- 
tual Court, where one Libel map be againſt ſeveral perſons. As to the 
matter of the Action, it wag urged, that the lame was not good, foꝛ that the Plain⸗ 
tiff ſheweth in his Declaration, that in the time of Queen Elizabeth he 'wag 
made a Jultice of the Peace, and that afterwards, in the time of Eing James, 
Conſtirutas fuit a Juſtice of the Peace, but he doth not ſhew udo, ag he ought to 
have done, and ſo this ſhewing is not good, and the Declaration herein is 
mlikfficient ; fo2 it appears rp the Book of 20. H. 7. fo. 8. that no Juſtice 
of Peace tan be made, but bp the Letters Patents of the King. Yelverton Juſtice. 
Then are not here ſeveral conlpiracies, foꝛ that allof the Defendants are charg- 
ed with one and the lame thing, and therefoze one Action upon the Caſe map 
be well bꝛought againſt them all. Williams Juſtice, If the conſpiracies be all of 
them of one and the ſame nature, 11 of the Defendants map then be well jopn- 


ed in one and the ſame Action. Fenner Juſtice, the Action is well bꝛought againſt 


all the Defendants. Croke Juſtice, Fame &. fides ſunt tanquam anima, fides, & fama , 


& oculus, non patiuntur Ludum, the Plaintiff ag a Julticeof peace, could not enfozce 


the Defendants to make a Tax, but he might perſwade them lo todo. By the 
exhibiting a Bill foꝛ Fo2gerp againſt a Noble man, although he fails in his 
pzoof of this, this is no caule fo2 an Action to be bzought againſt him: adviſed 
the Plaintiff to relinquiſh his ſuit, fo: —— Latrantes caniculos cum contẽmptu præ- 
terire ſapientis eſt. Yelverton Juſtice, the Plaintiff ſhewing that he was con ſtitutus, 
made a Juſtice of peace, and doth not ſhew bp whom, noꝛ pet how he was fo 
made, this is not good; but if he had ſaid generally that he wag a Juſtice of 
the peate, this had been good enough. Flemming Chief Juſtice ag2eed in this, 
that he ought to have ſhewed by whom, and how he was made a Juſtice ofthe 


peace; and foꝛ this cauſe, the opinion ot the Court was, that the Anion wag This Caſe nd- 


ed by 2a mutu- 
al reference to · 


ties bp their mutual conſent referredthe ſame unto F lemming chief Juſtice, to be VP che chief juſtiee. 


bim ended in an arbitrary way. 


7 Tallye 


* 
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7 albye Plaintiff, againſt Cooke Defendant. 


15 an Action upon the Cale foꝛ a pꝛomiſe to pay money , the Plaintiff ſetg 
An action of Þ fozth in his Declaration, that there was an accompt betwen the 19lainci# 
= caſe eie and theDefendant, and that upon the ſaid accompt the Defendant was found to 
pay money be in arrear unto the Plaintiff in the ſum of fir pounds, the which he pꝛom iſed 
upon an AC» 28 fan unto the Plaintiff at a time paſt, and foz the not paying thereof, the 
compt,entred Plainriff bzought his Action upon the Cale againſt the Defendant, upon hig 
Mich. 7.Jac. pꝛomiſe. The Defendant bp his plea faith and confeſſeth it to be true, 
B.R. Rot. 54% that long time befoze there was ſuch an accompt had between them, as in the 
Plaint is alledged, and that upon the ſame accompt he was found in moor 7 
unts the Plaintiff, in the ſaid ſum of ſix pounds, foz the papment whereof he 
entred into a Bond unto the Plaintiff, and then concludes his plea with a 
Travers, abſqʒ hoc, that there was anp other accompt between them after this time. 
Vpon which plea the Plaintiff demurs in Law, and fo2 cauſe it was alledged, 
that the Travers ſo taken was not good, foz that the accomptr is not in this 
caſe traverſable, but the ſame is to be given in evidence:in this caſe there Mtrwo 
things to be conſidered. 1. Theconſideratton,and 2. the Aſſumpſit,the whith pꝛo⸗ 
mile is only iſſuable, and the ſole point in this cale to be traverſed, but not the 
conſideration : and to warrant this, Tatams caſe in 27. H. B.fo. 24. and 25. 
was cited. On the other fide , it wag urged that the Travers is good, and 
well taken, and that foz this reaſon, and with this difference, where the tonvep⸗ 
ance to the Action is material, and where not, where the ſame is not mate- 
- Tial, but is alledged up fo2 to encreaſe damages, there the convepance to the 
Action is well traverſable, but not otherwile, and in this caſe, if there were no 
accompr, then no pꝛomiſe toperfo2m, and ſo the travers well taken. Williams | 
— In an action upon the caſe bꝛought foꝛ ſlanderous wo2ds ſpoken theæ 
eks ago, the Defendant, bp plea laith, tat true it is he dip peak ſuch wozds 
two pears ago,and traverleth 4b/q;boc,that at any time after He ſpake the woꝛdg, 
and this is a good traverſe. Yelverton Juſtice, I n an action upon the caſe fo: a 
p2omile, there the conſideration is not traverfable, but the pꝛomiſe on the da 
Kate material, but the matter is; the differente will be this, when a ſufficient 
atis faction is by plea alledged to be made, and when not, and aiſo when the ſa- 
tisfaction alledged, is in a thing of the ſame nature, and when not, but in a 
thing meerlp collateral, there ſuch a travers is not good. In an Aſſumpſit, 
g2ounded upon a good conſideration, in this caſe he is not to travers the conſt- 
deration generallp, but the pꝛomiſe, and in this pꝛintipal caſe, the Defendant 
doth not travers the conſideration, but by his plea, ke tonfeſſeth the Action, with 
fullſatigfaction made ofthe ſum demanded,and afterwards to take the Traverg, 
and to ſap abſq; boc, that any time after this he did accompt with the Plaintiff, 
he could not have taken a better travers: foꝛ if he had pteaded in this caſe Non 
aſſumpſirgthe averment of the accompt againſt him would have diſp2oved this. 
The Court all agꝛeed in this, that the travers in this caſe taken bp the Deten⸗ 
dant in the concluſion of his plea, being 2%; hoc, that there was another ac 
compt made between them after this time of his entring into the Bond loꝛ pay- 
ſudgment ſor Ment of the monep demanded, this was a good travers, and well talen: and 
the Deſendaut. therefoze bp the fiule of the Court, Judgment was given fo2 the Dekendant, 
that the travers was good, & quod querens Nil capiat per breve. 


Yel.1 71. 
Cro Ja. 2; 4 


A Clappelof'. * * | A Prohibition. 
eaſe taxed by 
the Mother 


ur 1 in the Countp of Dorſet, there wag a Mother Church, and alſo a Chap: 


SAS Oe noe ee 


parations theres 
ot. 


pel of Eaſe within the ſaid Pariſh, that then of the Mother Church, did # 


— 
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rate, and tare them of the Chappel of eaſe, towards reparations ofthe Mother 
Church, koꝛ the which, upon their refuſal to pay the ſame, oe ued in the 
Spiritual Court, then 2 a Pꝛohibition, and fo2 cauſe alledged, that 
they themlelves have uled, time out of mind. to repair the Chappel at their a prescription 
own p2oper colt, without having of anp contribution at all from them of the (piricual. 
Mother Church, and that they have alſo been exempted from all charges and 
reparations of the Mother Church, and pet fo2 their refuſal, topap this Tar, 

they were libelled againſt in the Spiritual Court, and a Sentence there paſſed 

againſt them, and then therefoze p2aped a Pꝛohibition. By the opinion of the Prohivicion 
whole Court, a Pꝛohibition lieth not in this caſe, in regard, that this pꝛeltrip⸗ denied per 
tion is meerly Spiritual, and therefoze a Pꝛohibition dented per Curiam. iam. 


In an Action of Debt upon a Bond. 


an Action of Debt upon an Obligation, the Cale was this, that I. S. on Debt upon a 
our Lady day in March did lend unto T. N. ſixty pounds fo; one pear, and to — the 
ave fix pound intereſt foꝛ the ſame pear, fo2 the which, he was bound by a pe- 1-00, 
nal Bond, condicioned to pap ſixtꝑ ſix pound on ſuch a dap, which, was at the Star. of 1; Kl 
end of the pear, ſixty pound fo the pꝛincipal, and 6. l. foz the intereſt, after- cap. 8. of ui 
wards, and befoz2e the end of the pear, that is to ſap, the firſt dap of March, the 7 fr taking 
Obligoꝛ paid the 6. 1. foꝛ the intereſt to the Oblige, aud afterwards did not pay — 
the pzincipal at the dap: upon this the Oblige bzought an Acid of Debt „u e 
—— the Obligoz, and he to avoid his Obligation and payment of the monp, Tun. „ jac. 
pleads the Statute of Dſurp, of 13 Eliz. cap. 8. foꝝ ſuppoſed taking of above ten 8.8. Roe. 991. 
pound in the hundꝛed, becaule he took his ule monp within the pear, It was refol- Tel. 30. 
ved bp the whole Court, that this his taking, of. the uſe mony within the pear — . 25. 67. 
ſhall not avoid the Obligation, and that this taking is no uſurn within the No,“ 
Statute. Williams Juſtice, where the firſt Contract is not uſurious, this ſhall ne- ; Ao ke 710. 
ver be made ulſurg within the Statute, bp matter ex po# facto, as it one Contract 
with another ta 1001, faz a pear, and to give him 10 l. 702 intereſt at 
the end of the year, if he pays the intereſt within the year, this is notufury 
within the Statute, to avoid the Obligation, oꝛ to give a fozfciture ofthe mony 
within the Statute, becauſe that this Contract was not uſurious at the begin- Judgment for 
Platt. was agzeed by the whole Court, and Judgment given fo2 the de Plains: 


Sir Thomas Grymes Plaintiff, againſt Peacoc{#Defendanr. 


FF. an Action of Treſpaſs, fo2 the taking of Turf and Stones, in the waſte of An Ad or 
the Plaintiff, being Loꝛd ol the Mannoz, the Defendant juſtifies bp a »/ira- Treſpaſs tor 
tum fait, that it had been there uſed time out ol mind, that every Tenant foz king of 
pears, of an ancient Tenement, within the ſaid Wanoz, uled to have common of Dat e 
Turbary, and of Lymeſtones on the waſteof the ſaid Mano, and that the Tenemant nal 222. 
and Cloſe he nowhath, is an ancient Tenement, and the lame gꝛanted unto him | 
with all · Commons appurtenant to the emma and Clole, accepted; o2re- 
puted, as part, parcel, oz member of the ſame, and lo juſtifies- the taking; the 
Jurp found the whole matter ſpeciallp. That the Abbot of duntains was here- 
tojoze ſeiſed of the ſaid Mano, that there wag ſuch a pꝛeleription ſoꝛ Conmmnon 
in the waſte of the Mano? as belonging to every ancient Tenement, that upon the 
diſſolution ol Abbies, My Neverſions of the Wbbey' came to 
the Crown. That 32 H. 8. the King g2anted the Monaſterp, the Poſſe ions, and 
Reverſions, with the Manoꝛ unto Sir John Greſham ; and that afterwarde 
the ſame tame unto Sir Thomas Grymes 5 Plaintiff, and that the — 
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A difference 
between a 


and of a com- 


mon. 


Two ſorts of 
common ap- 
purtenant. 


1. In right. 


2. Common 
appurtenant 
in occupation. 


Ante 2. 


grant of 2 rent Common (by Herle there) doth not pals, if it were not * — befoze: 


and Cloſe, unto which the Common is claimed came bp g2ant unto the Defen- 
dant, upon which lpectal Verdict, the queſtion was, when the Lo:d of a 
Wano? is ſeiled of a Waſt, and a Tenant of an ancient Tenement, px: | 
ſcribes to have common in the walt of the Lozd, afterwards the Tenement ig 
ſevered from the MYano?, and the Jnheritance of the Wanoz, and of the Tene: 
ment, being in the hands of one Lozd who g2ants awap the Tenement and 
Cloſe foz a Term unto the Defendant, with all Commons appurtenant to the 
ſaid Meſſuage, and Cloſe, whether this Common that was hefo;e belonging 
to this ancient Tene ment, ſhall pals to the Gzantee of this Tenement here oz 
not. Yelverton foz the Plaintiff, that the Common in this caſe did not paſs unto 
the Defendant: two things in this cale are to be conſidered. 1. A any Com: 
mon be created bp this gant, oꝛ not? No Common is hereby created, 9 H. 6. 
fo. 35. If a man _ Common to one, and doth not ſhew where, o2 out of 
what Land he ſhall have it, the gꝛant is void: ſo it is in this tale, it being not 
expꝛeſſed where this gꝛantæ ſhould have his Common, and ſo the 
g2ant void, 9 H. 6. fo. 36. a man g2ants Common of Paſture to another «bicu»q; 
averia of the G2zanto? ierint, the Gzantee ought to ſhew in what place the Cattel of 
the Gꝛantoꝛ did ge,o2 elſe he ſhall have no Common. z.Whether theſe woꝛds in the 
Gꝛant, appurtenant to the Youſe, oꝛ Tenement, ſhall create a Common? thep ſhall 
not, unleſs the Common were appendant befoze, 7 E.. 3. Fitz. tit. Aff. Pla. 1 34. a 
man g2ants Land to another with all Commons appurtenant to the ſame, this 
2 
difference there is between a Gꝛant of a Kent, and a gꝛant ot Common: if a 
man g2antg a fient to another, here his perſon is chargable with it, but o⸗ 
therwiſe in a gꝛant of a Common, foꝛ that this is Local. Then it is tobe exa- 
mined, whether there be ann thing in this cale, to make it appear that this 
Common is appurtenant to the Tenement, to be taken out of the Waſte of the 
Lozd being Local: As to this, there are two forts of appurtenants, the one in right, 
which goes with the inheritance; wo of poſſeſſion deſtrops the Common "Tos = 
that a man cannot have Common in his own Land, the unity of poſſeſſion de- 
ſtrops this; foꝛ the inheritance, in the waſt, and in the Tenement, being in one 
and the ſame Perſon, no Common can then be had, and is Leſſe cannot 
p2eſcribe to have Common. 2. There is common appur in occupation, 
the Leſſe here cannot have ſuch a Common, foꝛ the pꝛeſtription here is gꝛound⸗ 
ed upon a fæble foundation: fo2 whereas it is here ſaid, that every K of 
id Houſe and Cloſe, time out of mind have uſed to have Common in the 
Malt, this is no ſuch aſtatum, to have fuch a clear right to have Common with⸗ 
out interruption, foꝛ here every new Leaſe and Contract is an interruption, 
alſo ſuch a uſage oyght to be perpetual, which cannot be fo here. Williams Juſtice, 
A Termoz ſhall habe no moze than his Leſſoꝛ dothcontrac with himfoz to have, 
and this is a new thing foꝛ a Termoꝛ to make ſuch a pꝛeſcription, 6. E. 6. Dyer. 
Pla. 70, 7 1. Iſhams caſe, to make good the pꝛeſcription there, he ought to ſhew, that 
rhe park was Antiquum Parcum, and becauſe that was omitted, the p2eſcription 
wag not good, in this caſe the Termoꝛ cannot ſap, that he was Antiquus fir- 
marius. Tf Copiholder doth purchaſe the Inheritance of his Copihold, 
t afterwards gzants this with all Commons belonging to the ſame, the Common 
which was uled with the ſame, when it was a Copphold doth not paſs unto 
Gant. Croke Juſtice, Yelverton,and Fenner Juſtices, and Flemming Chief Juſtice, 
in the laſt caſe, the Common that was befoze uled with the Copihold, 
did paſs to the Gꝛantæ. Fleming chief Juſtice, in the pꝛintipal caſe, the Termoz 
cannot have the Common bp pꝛeſcription, becauſe -there is a certain Com- 
mencement , and a certain Determination of his Eſtate, theſe woꝛds in the 
nt, with all Commons belonging to the Houſe , and _uſugllp occupied, 
.enjoped with the lame, with an averrement , that ſuch a Termo; 
had emoned the Common with the Youſe, and ſo pleads the Gzant unto 
him, as in this cale here, (leaving out the tum) this had been god and 
would have carried the Common, foz if a man males a Leaſe of a Farm 
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to another, with thele woꝛds in his leaſe, that be ſhall have Conimon in his Common clai- 
wat if afterwards he gꝛants this Farm b leaſe to another, with all Commons =< by a Ter. 
uſuallp occupied therewith, the Common in the Walt doth pals, and fs ſhould it 727 vith U- 
have been in this pzincipal caſe(if it had not been laid to be with a uſirar.fuir, which ar 
is no god,no2 foꝛmal pleading in Law: Yet a pꝛeſeription mop be god in · ſome Difference 
caſe, although the fozm of the lame be altered. As ik a Copiholder p2eſcribeg to where « Copi- 
have Common in the ſoil of IS. he ought in this caſe to pꝛeſcribe in the name of bol der claims 
the Loꝛd: but if he pzeſcribes to have Common in the Malt of the Loꝛd, there his — in the 
pꝛeltription is to be wi h a uſitatum fuit. Croke Juſtice : I Copiholder map have — — . 
common in the Waſt of the Loꝛd. ik in this caſe the Toꝛd confirms his eſtate in te wag« oc 
fe with all commons uſualip occupied with the lame, this creates a fee in him in thc Lord. 
the Copihold, and a fee alſo in the common, ko in this caſe benigne conſtruction + Co. 3 1.6: 
ht to be made, ut res magis valeat qtizm pereat. Afterwards in Hillary Term 8. Jac. B. oy Term 
R this caſe was argued again by the Judges and adjudged fo the Plaintiff a- wok - 
gainſt the Defendant. Williams Jultice, This p:eſcription as it is here laid, ig very — F 
abſurd,that ſuch a Termoꝛ fo2 years ſhould pꝛeſcribe, no; wiihſtanding ſuch a 
Tenement be an antient Tenement;the beginning of this common was bp gzgnt, un ity of pol. 
and by the permiſſion of the Loꝛd, and this loꝛ the advancement of his Tenant, ſeſſion extin- 
and not by pꝛeſcription, and no remedy he hath foꝛ this, but onlp in the Court gviſ<b a 
of the Chancerp by wap ofcquitp,and this hath been to him dented, foꝛ he hath — 
been in Chancery, and thence dilmiſſed, and therefoze no remedp here. If a Co⸗ 
piholder have common, and then the alteration coming (to wit) the unity of 
poſſeſſion, this extinguiſheth the common. Ik a man having two Mannoꝛs, of 
Da. und of Sa. and Copiholders of both Mannoꝛs, the Copiholders of Da. have 
uſed to have connnon in the Mannoꝛ of Sa. and ſo è contra, afterwards the Loꝛd 
ſells awap both the Wannozs, the Copiholderg of the Mannoꝛ of Da. die, and 
others admitted, then claim the common which the other Copiholders had, their 
claim is not god, as it hath been reſolved, foꝛ that the common was extint by the 
alteration. Flemming chief fuſtice, q to thoſe wozdg in the Gꝛant, reputed, oꝛ uſed 
as part, oꝛ parcel of this, this ſhall not extend to common, that the ſame wag 
parcel,it being nog ſa but by permiſſion, but if the convepance had been bp aver- 
ment ſpecial, that he ſhould have the ſame Tenement with ſuch commons and 
pꝛofits ag had been befoze uſed by the Farmers fo2merip-enjoping the ſanie, 
ig had been good; this cauſe is verp conſcionabke and full of cquitp,bur not 5 C. 60e. 
well pleaded here with a vſitatum fuit. Croke Juſtice, the pleading here with a 
uſitarum fuit ig not good, but idle and very ablurd. In alieno, non in proprio 
ſolo, a man map pꝛeſcribe. A Termoꝛ map pꝛeſcribe, but it is to be in ſuch a man 
ner, not in his own name, but in the name of his Loꝛd, that he had foz himſelf, 
and fo2 his arniers, but not other wiſe.Velverton Juſtice, thig pꝛeſcription, as it is 
latd in the pzincipal cale here it is not good. Fenner Juſtice, the Farmer here cannot 
have common, the pꝛeſcription, as it is laid, is not god: if a Loꝛd of a Mannoz 
hath a Maſt, and he gꝛants unto others that they ſhall have common in this 
Walt, vet the Lo2d himſelf allo ſhall have common there, but he hath this in re⸗ 
ſpect of his intereſt, foꝛ if he have no common, he can gꝛant no common. Flemming 
chief Juſtice, if it had been here laid, with all commons, pzofits, uſed, occupied, 
and enjoyed with the Tenenient, by the Farmers, this had been god, but not as 
the lame is here laid. The gꝛant here by it ſelf without a uſſtat.fuit, will not aid 
him, and couple both together, the Gꝛaut here with a uſitatum fuit, ag it is 
here, this is all one in effect and ſhall no ways aid him, foꝛ here the uſicatum eſt is 
annered unto the eſtate of the Termoꝛ, which cannot be good, and the lame uſita⸗ 
tum Unto the lands as it ought to be, to make the Gꝛant god. All the Court a- . 
gꝛeed clearlp, that this pꝛeſcription as it is laid here with a uſſtatum fuit ig not Jacen giv- 
good foꝛto intitle theDetendant to have common, and ſo to make his juſtification; g. 
good, and ſo by the ule of the Court, Judgment was given foz the Plaintiff 
againſt the Defendant, | ; 


Crews Plaintiff, againſt DraperDefendant. 1 
Raper had divers treditoꝛs, ali of them, but one,Being the Plaintift, did give; —— — 


I him two, oꝛthzee pears fo papment, and the other creditoz, being the of egveſts. 
| D 2 8 Plaintiff 


* © dt 
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Plaintiff would not agzee unto this) but would have his monp pꝛeſentlp, o: 
would commence his action fs2 recovery of the ſame, and 115585 of his pzocced- 
ings at the common Law, Draper petitioned againi him in the Court ofrequeſts, 
and pꝛaped the Court to oꝛder him to pield and ſtand to the time of papment jj. 
mited bp the other treditoꝛs, at which time he offered to put in good ſecurity fo; 
to pap them all. The Court of requeſts called him befoze them, and moved to 
pield thereunto,the which he refuſed to do, but laid that if he would pꝛelently 
give him good lecurity to pap him in ſome reaſonable time which he ſhould give 
him, witch this he would be ſatisfied,otherwiſe he would fozbear him no longer: 
Draper to do this refuſed, but pꝛaped an injunction from the Court, fo2 to compel 
him to ſtand to the time limited bp the other creditoꝛs, the which was g2anted 

pp the Court, and upon this Crewes tho Plaintiff moved foꝛ a Pꝛohibition to ſtay 
the pꝛoteedings in the Court of Kequeſts,againlt the g2anting of this Pꝛohibi. 
tion was objected the — of ſuit in the Court of Hiequeſts, Yelverton Juſtice, 
| this p2iozity of ſuit there makes nothing inthe cale,as tothe g2anting of a 70 
The difference Hibition,fo2 when the pꝛopꝛietp of ſuit, is here in B. R. another Court, as the court 
where . of Kequelts cannot gzant an Injunction, to ſtap the p2oceedings here, but when 
and uber in the Court ot — hath the pꝛioꝛitp of Action, then this Court upon caule 
the Court of ſhewed, map well gzant an Jnjuncion to ſtay, and pꝛohibit their pꝛoteedings 
Requeſts, in that Court. Flemming chief Juſtice agꝛeed in this with Yelverton. Flemming, this 
| treditoꝛ map have ſome cauſe to be harder with Draper than the other Creditoꝛs, 
and he map well have, and purſue his remedy at the common Law toz his mony, 
and if Draper refuſes to give ſecuritp to pap the monp,acco2ding to the requeſt 
and offer of the other, but pꝛocures an Injunction, a P:ohibition ſhall then be 
m2anted, by the Kuleof the Court to ſtap the p2oceedings in the Court of Re. 
„ uelſts, and the matter ſhall be tried here; and if notwithſtanding this, the 
4 protuvition Court will there pꝛoteed and gzant an Jnjuncion, this Court will tap their 
Siam pzoteedings, and bp our directions here the party ſhall not obep their Jnjuni- 
| on, and an Attachment ſhall allo be gꝛanted by this Court, againſt the Sutoz 
there. Man. Secundar: There habe been divers Pꝛohibitions gꝛanted here in the 
like caſes, and bp the Mule of the Court a Pꝛohibition was g2anted. 
kn internen An info2mation upon the Statute of the x3. of Eliz. 2. _ 8. foꝛ Vſury. The 
for uli up. Caſe Wag, the contract was, that he to whom the monp was lent, ſhould give ſuch 
on the flatute A ſum fo2 the Loan of the monp ; and by this agꝛeement the ſum he received ten 
13 Eliz cap. 8- daps after the Loan was moꝛe than 10. l. per annum fo? 100. l. this wag adjudged 
by the whole Court to be an uſurious contract ab initio. 
For the repa-- Ag touching the Keparations of a Church. and who were Ipable thereunto, 
rations of a this being a queſtion coming in debate bekoꝛe the Fudges:it was reſolved by the 
—_— whole Court; that foz, and towards the Keparation of a Church, the land or all, 
charged, and AS well of Foꝛemers there inhabiting, as ok all others, is liable thereunto, and 
how, and what this ig ſo bp the general cuſtom ok the place, and this is to be raiſed, by a rate 
perſons impoled, accozding to the value of the land, and that in the nature of a fifteen, and 
this is not meerlp in the realtp. Williams, and Yelverton Juſtices, and Flemming chief 
Juſtices, Not the land, but the perſon ol him who occupieth the Land is to be 
charged. Yelverton Juſtice, A man is chargeable foꝛ reparations of a Church, by 
reaſon ofthe land, and fog the Oznaments in the Church, by reaſon of his com. 
ing to Church. Williams Juſtice, and Flemming chief Juftice, It the party have land 
there, he is chargeable fo2 both, whether he come to Church, o2 not, foꝛ that he 
map come to the Church if he pleale. 
Odill Plaintiff, againſt Tyrrell Defendant. 


2 Pon a trial at ihe Bar by a Northamtonſhire jurp, between dill Plaintiff 
1 his and Tyrrel Defendant, a juro2 was challenged, foꝛ that he ſaid unto one of 
Verdict beſor- The parties, pꝛovide pou to pap,fo2 if I am ſwozn,J will give = verdict againſt 
hand. pou, and that this is true, the partie to whom the woꝛds were lpoken, did offer 
to depoſe the ſame, (if he map be ſuffered to ſwear, and whether he ſhould be. 
ſuffered in this caſe to ſwear, to pzove this,) he being one of the parties, was the 
queſtion. Fenner Juſtice. Ye map well be[wozn in this caſe, to pꝛove the challenge 


good, and by the Court he was allowed to be [won to make good the * | 
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ig challenge, which being pꝛoved. by his Gath, the Triozs found him fo2 this What clul- 
8 fo be indifferent, and therefoze he was withdzawn. Another juroꝛ was —— 
challenged in this caſe, fo2 that he had bought land of one of the parties inthe — 
ſuit, (8) of the Leſſoꝛ, and that the Leſſoꝛ did owe to this juroz 101. notwith⸗ 
ſtanding this challenge, the Trioꝛs found him to be indifferent, otherwiſe it had 
been per Curiam, if the dee owed mony to one of the parties. 8 
Where the husband and wife are to jopn in an Action, and where not. Jt was g bang ad 
held by the Court, that if a diſſeiſin be made upon the Pusband and wife, in wite ought 
the lands ol the Wife, in an Action bꝛought foꝛ to recover the land again:in this + joyn in an 
Action the Hus band and wife are to jopn, but in an Action of Treſpaſs then may ation to be 
ſever. Ik a man p2omile to give 100 l. tothe wile of 1.5. then ought per Curiam, to — and 
opn in an Action fo? retoverp ot this. Fleming chief Juſtice, if a leaſe he made bn 
Husband and wife, ok the land of the wife, rendꝛing rent, in an Action fo? rent be⸗ 
hind, they are both of them to jopn. Lelverton Juſtice, in q laſt caſe thep ned not to 
jonn, æ ſois Markhams opinion in 7 E.4. fo. 7,6. that in ſucha caſe where the Hus. 
alone brings the Action ko2 rent behind, it was never queſtioned, but that this 
Action, by thehug. alone, was well bzought,but where the lame hath been bꝛought 
in both their names, it hath been queſtioned, whether this were good, oz not. 
The Lord Evers caſe, and Strickland, entred Paſch. 9. Fac. B. R. Rot. 405. 


| Conveyance was made to Rodolf Evers Hinight, Loꝛd Evers, and fo2 to avoid Conftrudiion 
FN this convepance, it was alledged, that at the time when this conveyance upon a Convcy- 

was lo made, he was not cognitus & reputatus per nomen militis, that he wag not * "IM 
then a Knight, and whether this thall make void the convepance,o2 not, was te 
queſtion. In this caſe was cited at the Bar, Mich.z7 E. 3.fo. 85. Fitz. tit. Grants. 
pla.67. Where an Abbot, by, and with the aſſent of his covent, did gꝛant a common 
in his land, and this Gzant was bythe name of Richerd Abbor, whereas his 
name wag Robert Abbot, this Gꝛant was there held to be god, notwithſtanding 
this miſnaming of his Chziſtian-name, by the dpinionof the Court, and Perkins 
in the chapter of Gzants, fo. 8. pla. 36. where it is faid, that the name of the 
Gzanto2 is not put in anp deed, to any other intent, but only to make a certainty 
in his Gꝛantoꝛ, and in the Gꝛantee. In the pꝛincipal caſe,the Judges did all of 
them clearly agræ, that the convepance fo made unto Ralf Evers knight, Lo2d 
Evers, is a good convepance, and that the plea in Bar to make void the lame, is 
no good plea: foꝛ that where a thing is ſo gꝛanted unto one, bp ſuch a name, as 
that he cannot be intended to be another perſon, this is good, without any Chꝛi⸗ 
ſttan-name expꝛeſſed, t as the caſe here is, there is but one Loꝛd Evers, and thergfoze 
this is certainenough, foꝛ that the ſame doth well conſtare de perſona, & therefoze 
the other addition here of Knight (though falſe) notwithſtanding this, pet this 
falũtie ſhall not take awap the deſcription of the true perſon, to whom the con- 
bepance was made, but that he ought to have the ſame, being here ſufficientip 
. by the name of Loꝛd Evers, and therefoze, by the opinion of the whole 

ourt, the plea in Bar here is not good, but the convepance is good, and ſufci⸗ 
ent to carry the land conveyed unto the Loꝛd Evers, though he were then no 
Knight, and this was the judgment ok the whole Court. 


Smith Plaintiff, againſt Skipwith Defendant, entred Paſch. 7. Fac. B. R. Rot. 65 3. 


15 a Wꝛit of Erroꝛ to reverſe a judgment given in the C. B. in an Action ot debt, c 
the Erroꝛ aſſigned was, koꝛ that no Warrant of Atturnep was entred in the Error that n 
uit in ſuch a Term. Williams Juſtice, it is a crafty courſe to aſſign foꝛ Erroz, that at - 
there was no Warrant ol Atturnepentred in a Term certain, this Erroꝛ aſſigned 1 
18 a clear Erroꝛ, and fo? this tauſe, the judgment given is erroneous, and to be a Term, for this 
reverſed, becauſethere was no TUarrant of Atturnep, and ſo the Kule of the Error judgment 
Court was quod, judicium revocetur, but in as much as this was not entred of erſed. 
Kecozd, and fo2 that the entrie of the Warrant of Atturnep in another 
Term was good; a Certiozart was pꝛaped, to infozm the Court of all the 
p2oceedings, in regard that the judgment fo? reverſai was not entred of Ke- 
toꝛd and the, Certioꝛari pꝛaped only to infozm the Court, whether anp Warrant 
of Attoꝛnep were entred, 02 not, and when, Williams Juſtice, if the appa- 

rante 
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Before this en · Lance were in this Term, and judgment entred without anp warrant of Attur⸗ 
red of Record, yy the warrant of Atturnꝑ map be entred in the next Term following, and this 
« Catia is clearip good. The Judges then ſaid unto the Plamtiff,inthe'Writ of erroz, 
granted per this was pour fault and neglea,thar the judgment foz the reverial was not en; 
urin. tred of Kecozd,fo? if the lame had been entred,then this motion had been pꝛevent⸗ 
dd, buttfoz this omiſſion, a Certiorare was gꝛanted bp the Kule of the Court. 


Anne Bartholomew Adminiſtratrix of Thomas Bartholomew Plaintiff 
againſt Savage Defendant, entred Hill.) Jac. B. R. Rot. 44 5. 


in an Adion of Nan action ot debt upon a Bond, the caſe was this, there being an old leale 

Debt upon = |, in being, the condition of the Bond was, that Savage the Detendant upon 

Bond, the aſſignment and giving up of the old leaſe, ſhould make a new leaſe foz the 
like term unto the Teſſee. In an Anion of Debt bzought upon the Bond, a⸗ 
gainſt Savage, fo2 not perfozmingon his part accoꝛding to the Condition of the 
Bond, the Defendant pleads the old leaſe, and the aſſignment of this made, Et. 
but ſaith nothing at all of the new lcaſe to be made by him, accozding to the 
condition of the Bond, the Court agzeed this plea to be a good plea, and there: | 
foze the Nule ol the Court was quod judicium intretur pro querente. Fo 


The Lord Rich Plaintiff againſt Frank, as Adminiſtrator of | | 
Thomas Frank Defendant entred Hill.7 Zac. B. R. Rot 488. | 


4 „ TL Nanaction of debt fo2 ent behind, againſt the Delendant, as Adminiſtrato : 
= of the goods of Thomas Frank hig Father, to whom the leale wag made, | 
x Brown.56, THe Lozd Rich, rendzing rent. Thomas Frank the Leſſee died, Frank the Defendant 
2 Cro.238. is Son takes letters of Adminiſtration, and foz rent incurred in his time the 
2 Brown. 202. Loꝛd Rich the lefſo2 bꝛought an action of debt, in the debet & detiner , and 
Plow.116- * whether this Action were well bzought, being not in the detinet tantum (ag was 
urged it ſhould have been) was the queſtion ; Williams Juſtice, An adminiſtratoz | 
ſuffers Kent to be behind in his own time, whether an action of Debt bꝛought 


For rent in his fg this Ment,ought to be bzought in the debet & detiner,ozin the detinet tantum;this | E 


— ale, 2 m ig the ſole matter of ſubſtance in this caſe; the Defendant is here to be charged, 
7... In reſpec of his poſſeſſion, and nototherwile, but as an Adminiſiracoz, this ami 
Difference DN is here well bzought in thegebet & detiner. Coke 5. pa. fo. 31 in Hargraves caſe, it 
where the De- Mag ſo adjudged in this Court, unto which judgment credit is to be given, till 
1 ecozd of the Keverſal map be ſeen, and the reaſons fo: which the lame judg⸗ 
chargec 02... ment was lo reverſed, ck in 7 E.6.Dyer pla. $2, an action of Debt bzought againlt 
tor or as Exe- the Erecuto2s of Potter in the debet & detinet, foꝛ rent behind, in his own time, and 
cutor, there to the ſame there held to be well bꝛought. It the rent be behind in his own time, he 
be in the deri. ſhall be chargeable to pap this, de bonis propriis. It is to be obſerved, that when: 
ner tantum aud qęber a man beings an action againſt one, as Executoꝛ oz Adminiltratoz, hy 
— Lerinilr ought to be alwaps bꝛought in the detinet tantum, but this caſe here now in que⸗ 
tor and partim lion, doth vary from all the other caſes, fo2 that he is not here charged — as 
in · reſpect of Adminiſtratoꝛ, but inreſpec of his poſſeſſion, and in this reſpec, he ſhall be 
his occupation gharged de bonis propriis, and fo2 this reaſon was it ſo adjudged in Hargraves caſe 
of the jgnd, in this Court, Mich. 4 1. and 42. Eliz. And lo the action here in this pꝛincipal caſe is 
thee — hs, well bꝛought in the debet, & detinet. Crok Juſtice accordant, the action here is well 
= b2ought, and the difference will be this, where he is only tharged, as Adminiſtra- 

| oz, ? Executoꝛ, there the action ought fo2 ta be inthe detinet tant. but where he is 
charged, partim,as Adminiſtratoz,sc partimof the occupation ofthe Land, there the 

action ought tobeb t in the deber & detiner,and he cannot waive the Term, 

but he map at the firſt refule the occupation of the lame, and then the charge in 

the judgment, is de bonisteſtatoris, fo that he map well waive the occupation of the 

- Jatid, but if he once agꝛzees unto this, by taking of the p2ofits, then he ſhall 

be charged, in reſpec of this his occupation, and in this caſe, the ch 5 

« A 55 


a 2 
— 


Part I. Termin. Paſch. 8. Jac. Crewes Caſe. 23 


thall be againſt him, 4e bone re/faroris, if hehath ſufficient tomake ſatisfaction, 
but ik not, then de bonis propriis, and ſo in this pꝛincipal caſe here the Action is 
well bought. Flemming chief Juſtice, The Action here is well b2ought, and this 
agzetifwith. the firſt Judgment. given in Hargraves caſe. If the inteſtate dies but 
one month bekoze the ent dap comes, and his Adminiſtratoꝛ enters, and occu- 
pieth the Land, he ſhall here be chargable with all the Rent, notwithſtanding 
that he takes nothing of the pꝛoſits, and the Action to be bꝛought fo: this,ſhall 
be inthe deber & deriner, this is a tale verp wozthp of good advice, and delibe- 
r rate conſideration, Ik Leſſee fo2 pears,rend2ing pearlp 10 1. Kent, dies, if his 


Executoꝛ 9 Adminiſrato? hath not received any moze of the p2ofits of the 
"Land than 


s {ufficient foꝛ to pap the Kent, in this caſe, in an Action bꝛought 
| againſthim, he map well plead againſt all the wozld, that he hath no moze in 

his hands, than will ſerve koꝛ to pap his Rent, and this is a good plea, the 
h . thus * f ous = the firſt — * oze all o⸗ 
debts, but he map, if he will, wave the occupation o and, and then 
4 fo, the reſidue of the Kent, if he have not — m 


Cp wn TS , 


Wy 


e ttzhe lame ſhall be extended ; e Ae 
r. his hands. Yelverton, at the Bar, this Action is not well bzought, in the 
e WE ZJeber & dane, but the ſame ought to have been in the deriner tanrum, koꝛ where 
„in an Action of Debt bzought againſt Executozs, then are of neceſſity to be 

named Executozs, there the Wzit ought to be in the detinet tantum, but where 

there is no luch neceſſity * name them Erxecutozs, there it is well 
in the debet &. detinet. In t p2incipal caſe here then cannot declare, 

but upon the Leaſe made to the Teſtatoz, and therefoze it ought to have ben ; 

in the detiner tantum. Flemmin chief Juſtice, The gꝛound befoze is well taken, that Note the ai. 
02 | whereof neceſſity he is to be named Cxecuto?, in an Action bꝛought againſt fe:cnce where 
0 him, there the ſame ought to be bꝛought in the 4etiner tantum, but Herein the the ſuit is in 
nt difference tobe obſerved, will be, where it is in a meer perſonal thing, which — — 2 
he bath his end by the ſuit, there it in ſuch a caſe, he is of neceſſity ta be named char which is 
1d Executo?, there it is true, that the Wꝛit ought to be bzought againſt him, in coded by th; 
is the 4ctinerrantum, but if the ſame ſuit be in the realty, and foꝛ a real ſuit, there fiir, and 
Wit is otherwile, and the Wzit ſhall be bzought in the debet &- detinet. And in where in the 
bt this Pancipal + he hath the occupation of the Land, by reaſon of which, 85 855 
is | he is charged wikY the Hent, which is in the realtie, and ſo the Wꝛit well 
d EZ bought in the Leber & detinet, 2 1 H.6. fo. 24. Brook tit. V Vaiver Pla. 9. An Exe⸗ 21H. 6.60.24, 

' © cuto2 of a Term map waive it, and then he thall be diſchargedof the Rent, and — 


ti BE . wv . Waiver, place 
„ ſhall not be chargeable foz ann arrears, de bonis propriis, but if he once oerupie * 
i. | the Land, he ſhall be then — de banis — (ik he have any in his 
0- hands) and if not, then de bonis ſuis propriis, foꝛ an Executo? is an aſſignee in 
nit Law of the intereſt of the Term. VVilliams Juſtice, the Wzit ig. here well ght 
nd & 9gainlt the Defendant the debet & detinet, and there is no Book againſt this 


but 10 H. 7. fo. 5. where the caſe was, an Action of Debt bꝛought againſt one 10 K. 7. G. x. 
Je | agErecutoz, and counts that aLeale was made ol Tands 10 the Teſtatoz ren- 0 
Fig dzing ent,and foz rent behind after the death of the Teſtatoz, the Action was 
bzought in the detiner tantum. Keble there demands Judgment of the Wit, fo 
2 at it ought to have been in the leber c detinet, is as much as the arrerages 
be were ſuppoled to be behind in the time of the Executoꝛ. Fineux there to the 
ae tontrarp, here in this pꝛintipal caſe, the Action is well bꝛought in the deler & 
eie detinet, and Hargraves caſe wag [o adjudged in point, but the ſame was after- 
nel {wards reverſed upon another matter, and fo2 other Keaſong. Croke and Fenner judgment 
Joftices, the Action here is well t in the deber & detinet. The Court all catred for the 
agzeed inthis, and thereloꝛe the Rule of the Court was quod judioium intretur Plaintiff 
pro querente. ä | 
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Stone Plaint. againſt March Defendant, 


JN a mut of Erroz, to reverle a Judgment given in the C B. in aWzit 
I Right, and aſſigns toz Erroz, that the Plaintiff in the Wzit RE of 


reverſe a — appear by his dis Sn amy, and at afterwards he came to his full age, and 


is Suit, and recovered per prochein amy, —_ 17 age, 
2 by Atturney 


of right, E197 It was urged by the Counlel at the Bar, that this gugyt not to be aſſigned 


becauſe at ful : | > 
© he vroſe. ko? Exxoꝛ Judgment given; in 19 the Book of Affiſes,Pla. 8. it appears, 
2 by his map be — — fo2 'Erro2 after Judgment, and what not, if it be not duc 
prochein amy, matter, as being pleaded, would have abated the Action in dt, this is not tg 
2nd not by be aſfigned fo: after * udginent; in 5 H. 5 fo 3. in an Action ok Tre ſpa 
— Erro2 was aſſigned to reverſe the Judgment, becauſe that after iſſue j 
toned n and befoze Verhire, the Atturnen of thi Defengant died at ſich a place, ß t 
Error, and opinion of the Court, this was held tobe no Erroz, fo2 that the CUꝛit did nut 
whar not. Abate bp the death of the Atturney of the Defendant, neither by this is the ini 
2 Cr. 580: waived oz diſcontinited, foꝛ that he map appear by another Afturpey, o2 in hit 
pzoper perſon, and the continuance is not between the Atturneps but betwan 
the parties, and ſo the continuance is not taken by the Atturnep, but by the 
arties. Ailo a man . — a collateral Erro? to reverſe a Judgment, 
age, 
cale | | 
his appearance, and afcerwards he would plead this fo2 Erroz to reverſe 
udgment, he cannot bp this wap avoid the Fal be 10 ag Erroneoug, 9 
i it be ſo.inſucha caſe, by the lame reaſon, it ſhall be ſo where the Fudgmez 
I | is given fo2 him, which appears and pꝛolecutes in ſuch a manner ag befoz 
2 and ſa this Judgment not reverſible without eat advice, this being in g 


Mꝛit of right. Yelverton Juſtice, the party himſel - ought to have given notice 
u 


better adviſed. — — chief Juſtice, If a Feme 


one appead per prochein amy, being within age, and akterwards, after verdia, 


and befoze Judgment, he congs to his full age, and then Judgment is gives | 
| G k | 
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this ſhall have relation to the time of the Derdia given, and ſo the ſame judg- Termin Mis 
ment not Erroneous. Afterwards Termin. Mich. 8, Jac. B. R. this caſe was deba- fe. f. f. 
ted again and argued by Harris Ser.that the _ given was not Erroneous << ar- 


neither was this matter aſſignable fo2 Erro? after judgment given, fo2 almuch — 


as it is but matter of Gzace and Favoꝛ, but not of right, the admittance of the prochein amy 


laintiff being within age, per prochein amy, & per ſon gardian, and the matter of is matter of 
— amy is not iſſuable, and it reſis in the power of the Court, to have a S de rot 
care, fo; the benefit of the Jſſue within age, this is not aſſignable foꝛ Erroz, 5, *rochein 


1 my not iſſu- 
Rule of the Law, being, that a man-ſhall never aſſign that foꝛ Erroz, of awk. The 
the which,he could not have advantage by way of Plea, neither ſhall a man have Ru: of Lov, 


any advantage by wap of Erroz,fo2 an Etro? en fait, where befkoze he might have not to aſſign 


had benefit of it by wap of anlwer, as appears by the caſe of Mich. 36. E. 3. Fitz. tit. 8 


3 could not have 


where no Capias pluries iſſued, the Defendant came in upon the Exigent, and aa advantage 


polweaded, and 22 his plea was condemned, he ſhall have no advantage of by way of Plea. 


this, by wap of Erroꝛ, becaule he hath admitted the pzoces god bp his plead- 
ing to it, otherwiſe it is, if the oꝛiginal had been bad, koz that this cannot be 
amended, and therefoze in ſuch a caſe, after pleading he map have advantage 


| bp wap ok Erroꝛ, oꝛ by his alledging of this matter befoꝛe Judgment, An Jn- 


fant cannot make an Atturnep, and therefoze he cannot appear by Atturnep, 
and this map at all times afterbe aſſigned fo2 Erroꝛ. Again, this is not Aſſign- 
able fo2 Erro, fo2 that here is a Verdict given and paſt, and the matter now 
aſſigned foꝛ Erroꝛ, is no moꝛe but that the Plea is dilcontinued, and the Ver⸗ 
dict aids all this, and that by the Stat. 32 H.8. cap. 30. of Jeofails, and therefoze 


the Judgment not Erroneous, andpzaps affirmance of the ſame. Firſt, becauſe 


this ig not aſſignable fo2 Erroz, foz that he might have had his plea unto it, and 


the ſame is not ſuch a matter in Fact, as would have abated the pꝛocedings in 


facto. Secondly, this is not aſſignable fo2 Erroz,being a thing done againſt theOffice 
of a Judge, as a Judge. Thirdly, Ak Erroz, and aſſignable, pet the ſame is but 
in the nature ofa Diſcontinuance, and ſo will not hurt after a Verdic, the ſame 


being aided by the Stat.of 32 H.8.cap.3.of — ſo in the giving al this Judg⸗ 
ment the Court did not Erre, and the lame therefoze ought to be affirmed. Flem- 


ming chief Juſtice, and Williams Juſtice, this is not aſſignable foꝛ Erroz, foz that 
the Court is not to determin, oꝛ to take notice when the Plaintiff there came 


to his full age, but this ought to have ben pleaded, and if not 3 then there 


is now no time to plead it, and by this Laches, the benefit ok this is now loſt Trin. Term. 9 
fo2 ever, allo this Wzit of Night is a ſpedy Mꝛit, and ſo ought to have a ſpædy jac. B. R. 
end, afterwards Trin. Term. 9 Jac. B. R. Williams Juttice, it Hath ben the opinion Judgment affr- 


of the whole Court befo2e, that the Court ought not to take notice when = med per curiam. 
8 


Plaintiff came to his full age, and the Defendant there hath now ſurceaſed h 
time, this might have been pleaded befoze Judgment, but not now aſſignable 
fo: Erroz, and thercfoze by the ule of the Court nullo contradicente, the Judg⸗ 
ment was affirmed, quod nota. 


Tate Plaintiff, againſt Roules Defendant. A Writ of Er- 
ror to reverſe 
2 judgment in 


| {ls Wꝛit of Erroꝛ to reverſe a Judgment given in the C. B. in Action ok Co⸗ be C. B. in an 


action of Co- 
venant entred. 


made in waiting, in the which there was wanting the oꝛ⸗ H. 7. hac. BR. 


venant there bꝛought by Roules and others Plaintiffs againſt Vate, upon Cove⸗ 
nants between them 21 ＋ * I — 


dinarp woꝛds ol Covenant, the woꝛds of the Covenant being theſe, that is to ſap, Ro:. 517. 


Con ventum, C aggreatum eſt between the parties in forma ſequenti. That Yate and his vel 127. 
Mile to — a fine unto Roules, and Roules to make a leaſe to Yate and his Wife, 50 207. 


the Erroꝛ aſſigned, and inſiſted upon, becauſe the Plaintiffs did joyn in the Action den un. 


dk Covenant, whereas they ought not to Have jopned, the queſtion being, whether cher ne Covan- 


in this caſe, the Covenant were jopnt oz ſingle. Flemming chief Juſtice, con ventum, ant be joynt, 


. Agreatum eſt between the parties, this is a jopnt Covenant, and they all ought, or vg(. 
, as 


————_——  — 


ey are em IR 
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ag here thep have done to bꝛing their Action ol Covenant jopntlp, and ſo is it ay 

judged in Slingsbies caſe, Coke 5. pa. fo. 18. 19. there the wozds are conveniſer, pro. 

miſiſſet, & conceſſiſſet ad, &c. cum dictis, &. & ad &. cum quolibet & qualibet eorum 

quod, Cc. and it wag there adjudged, that they all ought to jopn , and the 

Judgment there wag reverſed, becauſe then did not all of them joyn, the Co. 

benant being jopnt, but where their Intereſts are ſeveral, there thep map well 

have ſeveral Actions, otherwile not, where the lame is jopnt, as in this caſe, 

Williams Juſtice ; the Covenant here in this Caſe is a jopnt Covenant, and 

therefoze all the parties intereſted are to jopn in the Action of Covenant, and in 

their ſo doing, they did well, and ſo the Judgment was well given foz them, 

and not Erroneous, and therefoze the ſame ought to be affirmed, and this ay, 

pears tobe ſo by Mathewſons caſe, Coke 5 pa. fo. 2.2. 23. where the woꝛds of the 

Covenant were Coveniunt ſeparatim, &c. ad performationem omnium & ſingulorum cm. 

ventionum, & quilibet mercator ſepara tim obligat ſeipſum, & there relolved, that al 

; though the Merchants jopn in Covenant (8) conveniunt ſeparatim: this wo 

Convenient c, ( ſeperatim) makes the ſame to be ſeveral Covenants, and not a jopnt Covenant; 

dne Covenant but in the pzincipal caſe here, there is not the wozd ( /eparazim) but conventum 6 

to be ſeveral, aggreatum eit between the parties, and this makes the Covenant to be zopnt. Velvet 

ton, Croke, and Fenner Juſtices, the Covenant in this caſe is a jopnt Covenant, 

and that they all of them ought to jopn in the Action ol Covenant, and they have 

well done in their ſo doing, and therefoze the Judgment was well given faz 

the Plaintiffs in the C. B. and ſo to be affirmed. Flemming chief Juſtice, where 

there is matter pzecedent, and apt woꝛds to dꝛaw ſeveral conſiderations, as in 

Mathewſons caſe befoze, there ſeveral Actions of Covenant are to be bzought, 

but otherwiſe it is where no ſuch matter appears, as in this pꝛincipal cal, 

and therefoze the Covenant here being jopnt, the Plaintiffs ought to jopn in 

the Action of Covenant, and ſo the Judgment well given foꝛ them, and to he 

Judgment affr- Affirmed. Fenner Juſtice, if a man be bound to thx, /o/vendu»,, to one of them, 
med perCurizm this is jopnt, and thep ought all of them to jopn in the Action, and lo in 
pro deſendente ꝓꝛʒincipal caſe here, and ſo bp the Rule of the Court, ir matur judicium fo; 

** Defendant in the Wzit ok Erroz. a | 


Starkey Plaintiff, agaiſt Pool Defendant. 


wal where the cafe was this, that Sir Cotton being ſeiſed of an Adrowſon in Fx 
ror to reverſe - l 
2 judgment imple , the Church being full, he g2ants præſentationem to one. Quandocung, 
at Cheſter in & quomodocunq; eccleſia vacare contigerit, pro unica vice tantum, and in this ph 
2 Quare Im- there is this clauſe (8) Ac inſuper voluit & conceſſit, that this Gꝛant ſhall remaih 
mY entred: in his fozce, quouſque clericum habilem, & idoneum, by his pꝛeſentmeut ſhall be ad 
B. 43 mitted, inſtituted, and induced, and afterwards he gzants awap the Jnheri 
tance of the Advowſon in fe ſimple, the Church becomes void, the Patron 
| pzeſents, the Church becomes void the ſecond time, the Patron pzeſents P 
and a diſturbance by Starkey, the Pꝛelentæ of the Gzante a Quare Impeſi 
bought, and Judgment given ko2 the Plaintiff, and to reverſe this Jud 
ment, a Wꝛit of Erro2 bzought, wheretn the queſtion was whether this gꝛan 
not pꝛeſenting upon the firſt avoidance, hath not by this his Laches ſur 
ceaſed his time, and fo loſt the benefit of his G2ant to pꝛeſent again. W 
ter, that the Judgment is well given, and to be affirmed. This caſe conſil 
of two parts. Firſt, What doth paſs by thig Gꝛant. Secondly, TUhether th 
Clauſe in the Gzant, (Ac inſaper voluit, &c.) ſhall enlarge the Gꝛant, f! 
not. Firſt , as touching the Gzant of the pꝛeſentation, quandecunque 4 
quomo 


+ 


15 a Vit ot Erroꝛ to reverſe a Judgment given at Cheſter in a Quare Impedi, 
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docung; eccleſia vacare contigerit pro unica vice rantum, Whether by this gꝛant and 
—— in 105 . ſame the Gꝛantee hath a libertꝝ to pꝛeſent when he will, whe- 


ther he ſhall be compelled to take the next pꝛeſentment, — the Church ſhall 
” ge to be void after the Gzant made, by this dught to — 
nert turn when the Church falls rſt void, Gd rhat 92 this this reaſon. — 
. wheres the limitation is uncertain, as in this cale here it is, there 


of Law, there rs to be the ſooneſt and LS Execution 105 


effect ag ſoon as map be, and as —— the Exetution of Eſtates, Where re tie 
2. As tothe clauſe (Ac che 255 voluit) this clanfe hall not inlarge the — nei⸗ 
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v, ſoz to't my new of of taintp would eaſus if 
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tell when to make an enquiry 4e jure — El f this ſho 

might then foꝛ ever remain Litigious, toꝛ that the Carp, cannot — ann inquiry. 
jure patronatns, the taſe in Fitz. Nat. bre. fo. 1448 where the King is to have — 
7 10909 


SO 


— 
— . ͤ—102 . tr HG A ant, 


* 
K* 


— 


28 FE I ermin. Pin. 8. Jac. Starkey's Caſe. Part J. 


it is not the next, but quandocunq; & quomodecung; — 


— and liberty, as the Gzanto2 himſelt had the ſame, and a differente there 


and Authorities - * * . - 
;ncereſts P2incipal caſe here he map take his turn when he will, and no miſchief hereb 
— —— one. Tlauung chief Juſtice, in this calc, if it were not in relpect that k 


— 
1 * 


? he could not dootherwiſe, but in ſuch a cale, 15 ought to take 
alls void, oz none. Croke Juſtice actozdant, 


pro unica vice tay 
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and afterwards makes his Wife his Executrix, and dies. Sir John Ratcliff ten- Noy. 137- 


oz to redeem a Pledge, offers the mony, which is relu 
koꝛ the Defendant, a Pledge cannot be redeemed by anp one, but by him which 


lame, and heeamnot redeem the lame alter his death, and if this be ajudged o⸗ 


lifeof both the parties. As to the Tender unto the Widow, whether this be a 


Jab in caſe of a pledge; he fo whom the goods are pledged, hath a 


he is outlawed during this his oultatw2p he cannot redeem them, andmozga- 
| ped goods, if then be not redesmed, then ſhall not be foxfeited bp outlawp, and 


"adj ed to be a converſivy, andlo in this Pzincipall eaſe, the Tender and 
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ju 
ton, and the Nccion by him well bzvught. Croke" Juſtice, the Acton here 1s =, 


anp of the parties, ſhall not be p2ejudicial', the one wap oz the —_— 
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Sir John Ratclif Plaintiff, againſt Davis Defendant. 


Action upon the caſe foz a Tzover and ednverſion was bzought by Sir a. 42; . 

No Ratcliffe — 4 Davis, upon not guilty pleadeb, the Jurn found a ſpecial the Cate, br 4 

Ber olc, and upon the ſpecial Verdi, the taſe was this, that Sir John Ratcliffe Trover ana 

didpawn a Hatband let with Jewels, unto one Whitlock a — 4 in Cheap⸗ "verſion en. 

ſide fo2 20 l. and no day tertain ſer down fo2 the redeeming of the ſame again, _ 5 

by papment of the monp; afterwards Whitlock Ipinig on his death bed, in the B. R. Rot. 

od — of Davis his neighbour, commanded his wite fo2 to fetch atband, 1217. 

and then delivered the ſame to the ſaid Davis, wiſhing him to keep the ſame ſafe- = Cr. 244. 

Ip till the twenty pound were paid, and then tore-deliver the ſame to the owner, . t. 


ders the twentp pound to the Wife the Executrix, who refuſeth to receive the 
ſame, after which tender made and refuſal, Sir John came unto Davis, and de- 
mands his Hatband, he having firſt tendered the monp to the Executrir,which he 
boꝛrowed of the Teſtatoz, upon the ſame; Davis rcfuſed to deliver it to him, and 
upon this his refuſal Sir John Ratcliff bzought his Action upon the caſe of Tro- 
ver and converſion, It was moved fo2 Sir John Ratcliff the Plaintiff, that by this 
tender of the mony to the Wife, and her refuſal of the ſame, this is pet a good 
redemption in Law of the Pawn,and upon refuſal to deliver this by the Baple, 
the Action bꝛaught againſt him bp the Plaintiff is maintainatle: on the part ef 
the Defendant, it was alledged, that he which had the Yatband ag a Pawn, 
had an interelt in it, and that this was in Whitlocke the Goldſmith,upſon a certain 
condition, to be redeemed, but that after the death of Whitlock, this is not then to 
be redeemed foꝛ that the time is paſt after his death. VVilliams juſtice, he map have 
a Detinve againſt the one, oꝛ the other, foꝛ this Hatband, and the denpal to del i⸗ 
ver the ſame, is a converſion in Tam. by the Book of 31 E. 3. Exetutoꝛs may 
redeem a pledge, and this ſhall be Aſſets in their rette 5 172 which —— 

tender there 
is a deveſting of the thing pledged, into Mpokthe t again, and he map after- 
wards well maintain an Action koꝛ detain the ſame. Yelverton at the Bar 


* 


ledged the ſame, and where there is no time limited foꝛ the redeeming of it, he 
hat) only during the life of the party to whom it wag pledged fo2toredeem the 
iſe, in this cale it will be the firſt Judgment that ever was given in this 
Pont and where there is no time limited foꝛto redeem this, there the Law ſhall 
let down the time, and then the extreameſt, and longeſttimie ſhall be, during the 


god Tender, and a godHedemption, the Pledge being in the hands of a third 
ferſon, 13 R.2. fo. 1 3. Brook tit. Pledges Pla. 3 15 a man gige h goodg, and after- 8 
, without gta 1” 
of the lum foꝛ which were gaged, 20 H.7. fo. 1. and by Frowik chief Pledges pla. 31. 
we in 20 Hl. 7. fo. 1. 
alter 
28 


e time thep are pledged. VVilliams Juſtice, a man pawng goods 


mony be tendꝛed to redeem; and a refuſal be to deliver them, this hath been 


- makes a converſion, and givesthe Plaintiff here a good cauſeof A: 


{ bzought'by the Phaintiff, if ont ds pawn, oz Wozgage goods, and 
a time tertain is limited fo2 the — of chem , there the death ol 
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re there is no timelimited, there he which pawns ihe gods hath during 
— —— them, and in this caſe the death of him, to whom the gods 
were pawned, ſhall not hinder the Kedemprion, but if the party which pawned 
the gods dies e the gods redeemed, no other perfon may then redæm the 
— fo: — koꝛ this — be a very milchicvous tale, to compel him to keep 
che i thus pate, fe l inder h ase va hf popment, andace 
allo a tender amount unto a k 
0 to deliver them afterwards, is a clear ronverſion, and in this caſe here 
aſa pod tender, and: a 1 — and la a god converſion, and the Action bp the 
of the tame opiniou, he which paling 

If hath liberty during his life 
whom, ſhall not inder 
aalen —— — 

nption, ca Frog, and 0 _— of redemption is not 
LE bp the dear 1 ner ds were pawned, but by the death 
n which pawned . _— the redemption is determined bp thig 
d unto unto Dark, no manner ol intereſt is herebp paſſed unto 
e ſtill in the Wife the Ex: 


to redeem 
the Doty: 


be the pus to redæm his Pledge by wap of 
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then Pawn, and pawned the ſame to me, if this eſpecial matter had ben thus 
found, then it would have ben otherwile, and the Tender ſhould then have ben 
to ſuch a Bailey, and ſuch a Tender then to the Executoꝛ would not have ben 
good, but it is not ſo in this pꝛincipal Cale here, and thercfoze the Tender here 
was well made, and the refuſal, a Converſion, the Debt here ig not trangferred 
| over unto the Bailey, but onlp the bare poſſeſſion of the Pawn delivered to him, 
and in reſpect of the poſſeſſion only, the title inthe thing pledged, but this only : 
ſafely to kep, and therefoze the Tender here made to the Mike the Executrix, 
was well made, and as the ſame ought to be, and ſo the Tender well made, 
and ſufficient, and as to that which hath ben ſaid, that if he paid the mony to 
the Wife the Erecutrix, that he ought to make his claim to the third perſon, 
gig not requiſite to be done, fo2 that no pꝛoperty was at any time out of the 
rſt perſon to whom the Pawn was made, but when he had made his Tender, 
and afterwards comes again to him, who had the poſſeſſion delivered to him, 
as he ought to do, and tells him, that he had made Tender of the mony which 
was refuſed, and pꝛays delivery of the pledge, and he refuleth to deliver the 
ſame, this refuſal 18 a Converſion, but pet notwithſtanding the refuſal of the 
Erecutrix to receive the monp, being tendred, the Debt ſtill remains a Debt, 
and fo? the which an Action of Debt well lieth, though the monp were refuſed 
upon Tender, and the fame is not loſt, no moze than in caſe of an Obligation, jg... by 
but he ought ſtill to be ever ready to pap the lame, and ſo upon the whole mat- the Court for 
ter, the Action is here well bꝛought bp the Plaintiff, and by the Rule of the rhe Plaintiff 
Court, Judgment was entred fo2 the Plaintiff, 


John Walter-Plainciff, againſt Edward Bold Defendant. 


ſaid To2d Barnes of the one partp, and James Burcher his Son of the other party,bp 
ld ſame 
Bourcher, and others, and to their heirs, to the ule ofthe ſaid John foꝛ his life the 


tionem al Littleton, & Littleton , and 20. Februarij 36 H. 8. he gzants primam & pro- 
ximam ad vocationam, to Edward Bovld and Philip Bould, and the 29. of Februar 
38 H. 8. dies, having Jſſue Ralph Bourcher , and afterwards 1 E. 6, 

{ The King by his Whit reciting the ſaid Will, commands the Sheriff of 

the County of Stafford to enquire of the deteaſe of the Lozd Barnes, and of 

Dame Bames hig Wife, and what perſons have intruded, and to ſeiſe ale 
3 fai 
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ſaid Mannoꝛs into the Kings hands, which W2it was executed accoꝛdingly, and 
then Webbe, the Jncumbent, dies, after whoſe death, Littleton and Littleton pꝛeſent 
Brett, who was inſtituted and induced. Ralf Bourcher the iſſue in tapl, 14 July 6, 
E. 6. gzants primam & proximam advocationem to Edward Bould and Philip Bould 
the 16. of October 1. and 2 Mar. Ralph Bourcher ſues his ouſter le maine. Brett demileth 
the Kiecto2p cum pertinentiis to Humphrey Walter pi r $0. ans. Ralph Bourcher 25 Jan. 
3. El. and the Ordinary 18 Ja. 4. El. confirms the Leaſe, afterwards Edward Bould 
: dies, after Brett the Jncumbent dies, and Philip Bould the Survivoz by fozce of 
the ſecond g2ant of James Bourcher pꝛeſents Nowel who wag inſtituted and indug- 
ed, and 31 Mai. 19 Eliz. dies, and Philip Bould pꝛeſents Falkoner bp realon of the 
Gꝛant of Ralph Bourcher, who was inſtituted and inducted. Humphry Walter 9 
January 40 Eliz. 2. gꝛants all his eſtate in the Leaſe of 80 years to John Walter 
and Edward Bould ag ſervants unto Falkoner, takes the Tithe Cozn, ſet out by 
the owners, and John Walter bzought the Action, 6 , & c. and upon this ſpetal 
Yerdic, after divers Arguments in the C. B. Judgment was given ko? the 
Errors aligned. Defendant againſt Walter, and fo to reverſe this Judgment, Walter bꝛought hig 
Becauſe judg- Mit of Erro2 in B. R. Velverton at the Bar argued fo2 the Plaintiff in the 
uon ele gilden wit of Eroz, that the Judgment given in the C. B. is Erroncous, and lo ta 
= In be reverſed. The firſt Erroz aſſigned, was in the entry of the Judgment in 
| the C. B. fo the entrp of the Judgment upon the Noll is, uod judicium datum 
fait die Fovis proxim. poſt Ota. Sancti Hillar. and this was the Eſſoine dap, being 
the dap befoze the Term begins, and ſo not a dap in Court, on which dap a 
Judgment could not be given, there being not th:re, on that day any Court foz 
to give a Judgment, and fo the Judgment then given fo2 this cauſe is Er- 

roneous. The ſecond Erro2 aſſigned, was the matter in Law, in which 
Points are conſiderable, which were all of them argued in the C. B. The firk 
Point was, when Tenant in Tail g2ants the next avoidance and dies befoze 
« the Church becomes void, whether this Gzant be determined bp his death oz 
not; that it is not, and that foz 2. Reaſons, Firſt, that this is parel of the 
thing intailed, the which my expe a confirmation to be made, and ſo bp this 
Note the differ. to be made ablolutelp good; fo2 when Tenant in Tail malies anp gꝛant of the 
ence where the thing it (elf intailed, this gꝛant is not void by his death, foꝛ that the ſame may 
grant of Teſta- be made good, the ſame is only voidable; otherwile it is of a thing gꝛanted out 
tor in tail is of an entailed thing, as of a Kent gꝛanted out of Land intailed, this gꝛant is 
void by death, void bp the death of the Gꝛantoꝛ Tenant in Tail, and the lame can never after 


and where but he made good, and this Advowlon here is parcel of the thing _— fo wit, 


voidable. 


Note the differ DF the Manoꝛ, and the next avoidance is parcel of the Advowſon, and fo parcel 
ence where the Of the thing intailed, and therefo:e the gꝛant ol this by Tenant in Tail 1g not 
grant is of ablolutelp void by his death. Af Tenant in Tail of a Kent Service, gꝛants this 
part of the koz life, 02 in Fee, and dyes, the Gꝛant not determined by his death, but de- 
mae ang terminable onlp, but if the g2ant had ben here determined by his death, pet 
where not. in ag muchas the Jurp have found the gzant, and that Littleton the Gꝛanta 
pꝛeſented Brett, who was admitted, inſtituted, and inducted upon this pꝛeſent⸗ 

ment, this being a pꝛeſentment upon a G2ant, which was intended to be a 

tawful pꝛeſentment, and the Gꝛante doth not claim any other Title, but pzeſent 

only bp tozce of this Gꝛant, admiſſion and induction is had acco2dinglp, this ig 

no uſurpation, fo2 that his pꝛeſentment doth not operate otherwiſe than accoy 

ding to his claim, the intereſt ſhall be veſted in the party actoꝛding as his claim 

Note the aig. ig. Ak an Infant purchaſeth Land, his Father enters, and claims to hold 
ference where a this ag His Gardian, by tauſe of Nurture, he ſhall not be adjudged a Diſſeiſoz, 


man acts by fo? bp his claim he did not intend to do ann wꝛong, and he ſhall not be in other 


force of a void wiſe than as his claim is. It the King pꝛelents to a Church in the right of 
grant,and ple bis Ward, whereas the Ward had no right at all, this ſhall be taken to be in 
where voidable. he right of the Ward, and not by this to make him a uſurper,o2 wꝛong doer; 
and ſo in the nahe tale here, when the gꝛantee p2eſents here by foꝛte ot his 
gꝛant, he ſhall not be laid to pꝛelent as an uſurper, this being againſt his er- 
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pꝛels claim; and herein the difference will be, where a man doth a thing by ke 
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of a Gꝛant which was void 40 initio, and when by fozce of a Gꝛant, the 
which was good at the ſitſt, but afterwards void by matter ſubſequent, oz 
ex poſt facto; where the — is void at the beginning, there a claim bp rea- 
ſon of this, will not qualifie the wong done, but here in this cale Littleton pꝛe⸗ 
ſents bpfozce of a Gzant which was good at the firſt, and therefo2e by this he 
ſhall be no uſurper, and fo the Jſſue in Tail is not put outof his Patron- 
age, but that he map well confirm the Lcale made bp Bret unto Walter, and fo by 
this confirmation, the ſame made a good Leaſe. The Second Point being 41 
operatur, bp this ſecond _— of the next avoidance unto Bould, and Bould, where- 


in the queſtion conſiderable is, when Tenant in Tail gꝛants the next avoidance 


unto Bould, and dies, and the Iſſue in Tail aftcrwads g2ants the next avoidance 
of the ſame Church unto the tozmer Gꝛantæ, whether this be not a ſurrender of 
the firſt Gꝛant, as to this, admitting that the frſt g2ant was not determined 
by the death of Tenant in Tail by the taking of the ſecond Gꝛant, the firſt is by 
this ſurrendzed, and extinct, foz where two pꝛeſent Intereſts come together 
under one and the ſame Title, the firſt ſhall be extinct, and determined, as 
if Leſſe fo2 pears takes a ſecond Leaſe, by this the firſt Leaſe is ſurrendzed, 
and extinct, lo in this pꝛincipal Caſe, if the gꝛant to Bould by the father Tenant 
in Tail be good, the acceptance of a ſecond Gꝛant by him, from the Iſſue in 
Tail, this is a malting void of the firſt Gꝛant. As to the Third Point, which 
is the gꝛeat queſtion in this Caſe, quid operatur by the Seilure, by fozce of the 
Commiſſion out of the Exchequer, whether this Seilſure by the Commiſſion 
out of Exchequer, being gꝛounded upon a void C{{ill, ſhall gain anp thing to 
the King, as to this, the King map well take by this Will. The Objection a- 
gainſt this is, That the King can take nething unleſs the ſame be retoꝛded, he 
ran take nothing but by matter of Necoꝛd; As to this it map be Anſwered, that 
here the Will is found upon Kecozd, and therefoze this is good, and here the 
"Office is only an Office of Jnliruction, fo? all the Title of the King appears 
here in the Commiſſion out of the Court of Exchequer, the ſame being fo2 to 
make enquiry of the things deviſed, and the King map well take by the deviſe, 
as appears by the Judgment in the Courtof Wards from the time ok E. 6. till 
this day, fo2 upon this very Will now in queſtion, which was made in the 
time of E. 6. and a ſeiſure was then made by Commiſſion of the Lands deviled, 
and they could never be had out of the Kings hands, and by Stamfords Prærogativa 


| Regis, fo. 79. if a Title appears fo2 the King by Office, oꝛ bp dnn other matter of 


Kecozd, the Officers map ſciſe foꝛ the King, when they perceivinghis title, and 


then upon this leiſure, the poſſeſſion of the Land being transferred to the King, 


then by this the party is put out of poſleſſion, and then the Iſſue in Tail grants 
the next avoidance when the poſſeſſion is out of him, this Gꝛant ig void; and 
although the hands of the King were afterwards amoved, pet the Gzant ſhall 
not be made good by Relation. If a Diſſeiſee be of a Manoz to which an 


'Advowſon is appendant, Gꝛants the next avoidance and after enters into 


the Mano? „ this ſhall not make the Gzant good; ſo if a Diſſeiſoz En⸗ 
feoffg A. and B. and makes Liverp unto A. A. g2ants a Kent-Charge, and 
dies. B. dilclaims, this ſhall veſt the Land in the Herr of A. ab 7:50 by 
the Relation, but pet it ſhall not Nelate to make the G2zant of the Kent⸗ 
Charge good, no moze ſhall the G2ant of Jſſue in Tail, made during the 
poſſeſſion in the King be made good by Relation, after the Kings poſſeſſion 


18 amoved by an ouſter le main, and fo this Judgment here given is Er- 


roneous, and to be reverſed. Winch, the Judgment was well given, and 
40- be affirmed. Firſt, Where Tenant in Tail of an Advowſon , g:airs' the 
"next Avoidance, and dies, whether this G2ant by his death, is determined 


other things which lie in 'G2ant by Tenant in Tail, this is not void 
bp the death of Tenant in Tail, 
ſpafl be bound bp foxce of the Statute, * by this Statute of 32 H. g. cap. 


but that after Pꝛoclamation, the FJſTue 


39. 


Object. "I 


Reſp. 


2 


1 


lame Gant is void bp his death, but now, ſince stat. 32 H. 8. 
Statute ok 32 UH. 8. cap. 36. if a Fine be levied ok an Advowſon, oꝛ of cap. 36. 


34 - T ermin. Tria. 8 7ac. Walters Caſe. Part I, 


6. Tenant in Tail is enabled to alien, the which he was reſtrained to do he, 
2e, b Common Lam, fo2 by the Common Law, a Gzant made bp Tenam 
in Zail, things whicy do lie in Gzant, the ſame is void bp his death, Uunleſg 
ie be in the caſe of a fine by him levied; — in this Cale, Tenant in tail gzanty 
the next avoidance to Littleton, and afterwards gzants the next avoidance m 
Bould, and dies, the Iſſue in Tail gꝛants the next avoidance unto Bould, Little 
preſents Bret, he by this is a uſurper, fo2 the Gzant was not by fine, and 
void bp the death of Tenant in Tail, the Gꝛantoz, and ſo bp this ulurpatig 
the right of eſtate, is now made a right remedilels, to? the Tenant in Tail came 
to this bp purchaſe, and no pꝛeſentment was had bp him, and the ſix months he, 
ing paſt, the Aue in tail hath no remedy to recover the pꝛelentment, and 
tronage, and ſo Litileton hath gained the Patronage foꝛ ever, and then the Coy: 
firmation made by the Jue in Tail of the Leale made by Bret, the Pzcſente of 
the Vlurper, is void, fo2 that he had nothing in the Patronage, and ſo when be 
055 dies, his Leale is void and determined, and then the Leale of Falkoner in the end 
%, of the Cale will be good. Ag tothat which was alledged, that Liccleron ſhould je 
77. no uſurper, becaule that he pzeſented bp fozce of the Gzant made unto him, u 
this the Anſwer map be, that the Pꝛeſentation is after death of Tenant in Tai 
who made the Gzant, and then he could not pꝛeſent, in right of the Gzant made 
unto him by the Tenant in Tail, fo: he was then dead, and bp his death, w 
Gꝛant was void, and determined, and he doth not pzelent in the right of the Ali 
in Tail, and therefoze of neceſſitphe mult be a Dſurper when he 1 bp lat 
of a void Gꝛant, fo? he 1 his own Wong bp his Claim. As tot 
2. Second Point, Whether the — fozce of the Commiſſion fo2 the King 
Note the dif Without anp title, bp a falſe Office, ſhall pzejudice him, which is in poſſi 
ference where ES fhall not, and therekoze the difference will be this, if an Office be found] 


Office i g : 2 . 
— uh Eſcheatoz, virtute brevis, an Entrp by this is given to the King, and 
oro Mag [bind the partp until the ſame be avoidep, But other it is, if A 
wirtute brevis, find an Office ex officio, virtute ofcii, and without anp zit, and this? 
and where ex falle, this ſhall put no man out of his poſſeſſion, neither doth the King 17 

oficio vious gain anp interelt at all, ag appears, Coke 5. pa. fo. 53. in Pages Caſe. Thirdly, 
n. do the Erroz alligned, bei Entrp of the Judgment upon the Eſloin daß 
3- being no Judicial dap, and lo not good, but Erroneous, as to this, the Judy 
ment was well given, and ſo not Erroneous, fo2 a Judgment map well be giva 
on anp dap within the four daps, pꝛoclamation made acco2ding to th 
Stat. of 32 H. 8. cap. 36. touthing fines, ought to be made after the fourth day 
— el mationg are made, all Pleas are toceaſe, which ig inte 

ed to be after the tou 


— uss ought to 
and to give Judgment th 
oz after, - ng hs , the 


it, and therefszein 
of a Þ; 
Court is to be 


mainc, 


Gzan 
and 


t: the iſſ'. in Tail out oꝓf 
tion f.cfoze dorh fire the 
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EA 


|  Effoin day, was ruled by us all to be a Judgment well given, and this pꝛoveg 
that a Judgment given in full Term, ſhall have Relation to the firſt dap, that 


inlpection, which cou 


f rr ry 


Pare L- Termin. Trin. 8 Jac. Walters Caſe. 35 


made by Bret. Williams Juſtice, In this caſe, quacunque via data, there is a Uſur- 
vation upon the King. GeorgeCrooke, that the Judgment is erroneous, and to 
be reverſed, and that in reſpect of the time when the judgment was given, the 
ſame being out of the Term, and ſo the Judgment erroneous, and this tobe 
fo appears bp the Stat. of 32 H. 8. cap. 21. which oꝛderg the Returns ok Trinity stat 1 N. x, 
Term, and the beginning ok the ſame Term perpetually, as to the keeping of cap. 21 ©: 
Eſſopns, Pzofers, Keturns, Appearances, and to begin the Yundap next after Trinity Ter: 
Trinity Sunday, whenloever it ſhall happen to fall, and that the full Term of 
Trinity Term ſhall pearlp foꝛ ever begin, and take his commencement the F2i- 
day next after Corpus Chriſti dap. Williams Juſtice, the King hath no remedy; if a 
Plurpation be made upon him after ſir months paſt, he hath no remedy, neither 
by wzit of Kight, noꝛ pet by a Quare Impedit. If an Advowlon be appurte: 
nant to a Mano by the Gzant of the Mano? cum pertinentiit, the Advotwlon paſ⸗ 
ſeth, but by the-gzant of an Acre of Land parcelof the Manoz, cum pertinentiis, 


the Advowlon doth not pals. Flemming chief Juſtice, If Tenant in Tail be of a 


Manos, to which an Advowſon is appendant, the Church being kull and he | 
gzants proximam. advocationem, and then dies, bp his death, der gꝛant is mæriy This caſe en- 
'boid, and in this the Court agzeed. And lo without anp further Argument this 4 by agree. 
Cale was adjourned, koꝛ the Court further to adviſe upon, and afterwards an een 
end was made between the parties by agzeement. _ n p 

©. Note, That at another time, the queſtion befoze the Judges was, whether a 
Judgment given on the Effoin dap, be good, oz not. Williams Juſtice, a Judg- Whether a 
ment map be well given on the Eſſoin dap, and lo it was held in a caſe which Juag ment 


was in this Court. Hill. 6 Jac. B. R. Rott. 134 1. and Buckly wag one of the — 


| 4 allo a man map plead any Plea an the Eſſoin dap, and the difference 04 or not. 


U be between Returns, and the Teſt of TU:its. A Return map be on the 2 cr. 243. 


| -Eſfoin day; a Wzit ſhall not abate, if the fieturn be, uοt die poſt. In an Aſſiſe 


between the parties not demandable befo27 9#ar:o die poft, ag appears in Pifrence be. 


12 H.4 fo. 24 pla. 10. The queſtion may be, 10 What day a Judgment given in N 
full Term ſhall have relation, whether to the Eſſoin dap, oz to the dap in ful] of urits. 
Term. Flemming chief Juſtice, If it be not in a Mꝛit ok Right, no man is de⸗ To wbat day 
mandable befoze uarto die poſt; by intendment of Law, all the Judges ought to 2 juagment 
be there — Court the firſt dap, and fo they uſed to do in ancient time and in full term 


Io the Cale ol Juſpecion of an Enfant taken in Court bn Crole Juſtice onſtßſe e. 


Eſlſoin dap, was adjudged good, the which was one Peynes Caſe, who was by 


him lutpected, and the Judgment upon the ſulpection by him given upon the. , C. 


2 Cr. 230. 


16. to the Eſſoin day; by our affirmance of the laid Judgment, upon the 
d not be good, if it related not ta this time; and there- 

fo:ehe held ſuch a Judgment given upon the Eſſoin dap, to be a good Judgment, 

and well given, and that the Judgment ſhall relate to the firſt dap; the Defen⸗ 


-dant is not demandable befoze the quarro die pot, but he map appear if he 


will, the firſt dap, and Judgment ſhall be then given, but no Judgment 
ſhall be given upon his default, befoze the quarto die poſt, It hath been the 
general opinion of all the Lawyers, and Pꝛactiſers in the Town, that a 


Judgment cannot be given upon the in dap, no2 pet to have Kelation 


vs to the firſt dan, being given in the kull Term, but he would have them all to azjucgmene 


know, that in this, they are all of them in an Erroz, and as to the Kela- given upon 


tion of a Judgment given in full Term unto the firſt dap, the Eſſoin dap, che Egon day 


which is the Eſſential dap of the Term, and the other daps are but daps of ell siven. 


.Bzare , and to pꝛove this, there is a notable caſe in 22 E. 4. Fitz. tit. Jour. 


pla. 39. Where it is ſaid, where a Judgment is given upon a default in 
anp Recoꝛd, quarto die ig the dap, and this is the dap of Gzace, befoze which 


dap, no default wag to be retoꝛded, and ſo is the; entry, obtulit ſe quarro die, but 
where Judgment is given upon appearance,there the entrance is ad quam quidem 


diem, alid there the Judgment hath relation ＋ the firſt dan, and is a Judg⸗ 
2 ment 


Femin Trin. $ Jac. Haſtings, and Fountains Caſe. Part |, 


Haſtings Plain. 
againſt Bes- 
mount Defend, 
in an action 
upoa the caſe 
for words. 


2 Cr. 56, 53, 
90. f 


Judgment 
given for the 
Plaintiff. 


Fountain Pl. 


againſt Grymes | © Bond 


Defen. entred 
Mich. 7 Jac. 

B. R. Rot. 

19 7. 

2 Cr. 252. 
Stat. 37 H. 8. 
cap. 9. & 13. 
EI. 2. oap. 8. 
againſt a jury. 


ment given by appearance. Croke Juſtice, It a man be bound to appear the firſt 
dapof the Term in Court, he map appear the firſt dap of the Eſſopn , and they 
have Hig * retoꝛded, and this is good, and this caſe was agzeed fo 
god Law, bp the whole Court, and ſo the Court did all agzæ in this clearly, 
nullo contradicente, that Judgment map be well given on the dap, and tha 
a Judgment given in the kull Term, ſhall have relation ta the firſt dap of x 


2 Haſtings Plaintiff, againſt Beamount Defendant. 


'N an Action upon the Caſe fo2 flanderoug wozds ſpoken by the Defendant ck 
L the Plaintiff, being then a Juſtice of the Peace, the wozds were thele, pou, 
meaning the Plaintiff, out of malice and ſpleen. have perverted Juſtice, and 
have wzeſted the Law many times fo? to ferve pour own turn,Upon not guilty 

eaded, the Jurp found fo: the Plaintiff, the Defendant moved in Arrel of 

udgment, that the wozds will not bear an Arion fo: that it ſhall be ended the 
wozds were ſpoken, befoze he was a Juſtice of Peace, and ſo not Attionable, 
Williams Juſtice, if. theſe woꝛds will not bear an Action, none will, they are cler. 
Ip fcandalous, and that in a verp high degze, and ſoacionable; it is here laid in 
the Declaration, that the Plaintiff, Haſtings, of whom the wozds were ſpoken, 
was a Jultice of the Peace, and that then, ad tunc, the Defendant did ſpeak the 
woꝛds of him, upon which the Actton was bꝛought. The whole Court was cleax 
of opinion that the woꝛds are clearly actionable, and ſhall be intended to be 
fpoken of him, when he was a Juſtice of Peace, and fo then, he was a perſon 
able to pervert Juſtice, and not tobe intended, as the Counſel of the Defendant 
would. have it, that the wards! were lpoken betoze he wag a Juſtice of the 
Peace, the Declaration it ſelf being otherwiſe, and therefoze bp the Ate of 
the Court Judgment was entred foꝛ the Plaintiff, | : 


Fountain Plaintiff againſt - Grymes Defendant. 
Feen Plaintiff againlt Grymes Defendant, in an Action of Debt upon a 
of uſt 


GS 4 i ac Ac as Eros. 


02 1061. the Defendant in avoidance of this, pleads the Statute 
rp, andupon the Statute of 37 H. 8. cap. 9. and of 13 Eliz. cap. 8. again 
uſurp, the caſe was this. The Detendant comes to the laintiff to bozrow 
monp, there was communication between them of bozr » and lending, 
100 f. the Plaintiff refuſed to lend him any monp upon Jntereſt, but ſaid 
thowld have a 100 l. if he would enter into a Bond, conditioned fo2 the papment 
of 20 I. a pear unto him, by wap ok an Annuity, and this payment fo to ton 
tinue fo2 thee lives t anp pzoviſion, oꝛ mention at all made fo the re 
pment unto him of the 100 l. p2zincipal monp. The queſtiou was, whether 
this cale be within the Statute of uſury, to make this Bond void oz not. 
was objected, that ſuch a communication, and the lending of 100 I. thereups 
was within the Statute made againſt Dſurp, and againſt Cozrupt , and 
Ulurious Contracs and agzeements, notwithitanding there was no certain 
agzeement, to —— any repapment made of the pꝛi 100 l. to him again, 
and though the ſame were never paid pet the ſame ſhould be within the Statut, 
fo: that this was only a trick, and a ſhift, to avoid and defeat the Statutt, 
the which bp this means is not to be defeated, and it ſhall be ſaid to be Uſury, 
and within the Statute, bp reaſon of the one parties coming to bozrow mony, 
and upon the others offering to lend monyupon this cozrupt communicatfon, 
this is therefoze a coꝛrupt Annuitp contracted, and agzeed to be pearlp paid, 
foz this 100 l. upon this coxrupt communication, and agzeement to boy 
row, and lend robo J in this manner, and this is within the Statu 
though the 100 J. were never paid again, and lo, (as it wag urged) ir den 


Sts SSS See enen 


— 


part I. Termin. Trin. 8 Jac. Barker, Lynker, and Aſcots Caſe. 37 
— here in this Court befoze. But bp Williams, Yelverron, and Fenner 
— en . ——— no: uſury the Statute of Dſurp, the ſame being 
"nlp a tontrac bargarn, and agzeement, foz apearlp Annuitp fo; a certaintime, 
and fo2 a ſum of mon; but otherwiſe it would have been, if there had been anp 
220viſion made fo2 the repapment of the laid : 001. unto him within any cer- 
gra and in the mean time the pearl paymentof the 20 1. Anuitp to con- 
tinue, this had been clearlp a nſurious agzeement, and lending within the 
Statitte. But this caſe is not ——— not within the Statute, and the |, 
eee eee e as 
foꝛ not papin 2 8 

Curt, Judgment was entern fozthe Plaintiff 


— 
— 


Ar I 


Barker Plaintiff, againſt — -—— Defendant. 


8 


| nent 8.7%. 
ent Nas given, mas then an Infant, and g fr of 


Judgment, 7 — 


of full 


praur curia vult, and to this the other pleads 


=] 
5 


in Nalloof erratow F a god Plea, fo; it lieth nat inthebyealy 
| of the Court to know he be within. age; buti Je had concluded, b- bog Judgment 
paj̃atratus eſt verificare only, had been good and traverſable, and to be trped bÞ affirmed | 
tze Country, {o by the Rule of the Cour; Judgment was affirmed; — 


Iynler Plaintiff, againſt Stanwel Defendant. 


on the cale fo2 woꝛdg, the wo2ds ſe, ſpoken by the Defendant co to reverſe 

There of 195 Plaintff. Thiek, — ſucker, Villem, Kogue, and a judgment in 

krupt; upon not gutltp pleaded, a Herdi was found foz the Plaintiff, and be C B. in an 
damages given. Judgment upon this given foz the Plaintiff, and a Wzit gf erb 
| Erro2 bzought * reverſe this Judgment; the Erroz aſſigned, and inliſted+....;T.;.. 

upon, was this, ko2 that there were divers woꝛds ſpoken, ſome of which were j:c. B. B. Rot. 

actionable, and ſome of them not, and the Jury have given entire damages 1617. 
fo2 all the woꝛds in general, and therefoze not good, and ſo the Irene —.— 
actozding to this Verdict, is Erroneous, and lo to be reverſed; the whole Court 
ago in this, that ſome of the wozds are Actionable, and ſome of them not fo, 

that the damages given bp the Jurp in 2 ſhall be ſaid to be given juagment 
foz the wozds which are Actionable, and not ko; the other wozds, and ſo the affirmed per 
Judgment well given, and ſo by the Rule of the Court, Judgment wag affir- © 


N a Wait of Erroz to reverſe a 42 in the C. B. in an Action A wit oe r. 
et 


A Writ of Er. 
0 * * Ir : erſa 
Aſcot Plaintiff, againſt Hender and Molſworth Defendants. « Judgment in 
FN unt of Erro: to reverſe a Judgment given in the C. B. in an Agionof Ya ens, 
I Waſt, where the Plaintiffin the Action of1 


Waſt did afigne the Watt to be — 


* 


38 Tiermin. Trin. 8 Fac. Wolvertons Caſe. Part J. 


done in a Parlour, a Pall, Kitchin, anda Smiths Shop, upon the pjeading of 
no Malt made, the Jury found fo2 the Plaintiff, that the-TUaſt:was done in 
The Jury give theſe places aſſigned in the — and allo m a Dovehouſe, not named 
damage for nog aſſigned by the party Plaintiff in the Inquiſition, and did give damageg 
Wait done in £62 the whole, and the Judgment given accozdinglp, and ſo inithig Erroneoug, 


places aſſigned, 5. ＋ ü a 

Alod wan and this aſſigned for Erroz to reverle the Judgment, and the Bok of 2 16 

—— — 5 — was: cited where in an Action of Treſpals the Plaintiff counts of dame 
not aſſigned by done him, to the value of 101. the Furp found fo? the 2 and gave 151 
che Plaintiff in damages, and Judgment given atcozdingly fo: the 15 l. it is there laid, that he 

this Erroncous, ſhall Have no moze bp his recoverp than he found himſcif to be.gziebed- foz; jg 

in this caſe here in finding of the Jury, and Judgment given to recover da 

mages fo2 the waſt done, in a plate not aſſigned bp the Plaintiff, the Judgment 

fo2 this cauſe is herein Erroneous,and theretoze they having exceeded their Aw 

thozitp, and the directions given them bp the inquiſition, as touching the find: 

ing by the U aſte, and the Jurp having found the Maſt done in the places by the 

Plaintiff aſſigned, and in another place allo not aſſigned, and thep giving of 

Judgment re- Damages fo2 all, and the Judgment ſo given accozdingly, mi is Erroneoug. 

verſed by the and ſo to be reverfed. The gau fit opinion, that this fin ng bythe Jur 

Rule of the and judgment given'fo? da ages in the Walt done in the Dovehonle, and 


Court, for that qe not aſſigngd by the Plaintiff, as to this he ue Court clear of opinion; 
fule of the Cortrf, as to thi 


weg dar the that the judginfhit is Erroneous, and ſo bp the 


Waſt was not 


alffgned. part, the judgment was reverlcd. 


- 


Wolverton and his Wife Plaintiff, againſt Davis Defendant. 


Wolverton and WR an Action upon the Cale fo2 a Pꝛomiſe, and the ale appeared to be this: h 

— — * 1 Defendant in conſideration of a 100 l. to be patd unto him by the Plaintiff; 

vis Defendare, DID affume and pzomile to enfeoff him ot certain Lands, upon requeſt made by 

in an ation him, the 100 I. is paid accozdingly-by the Plaintiff to the Defendant, and @ 

upon the - Caſe requeſt made bp him to the Defe ndant to enteoff him of the Lands accoꝛding to 

for a promiſe, Hig pꝛomiſe, but he refuſed to make the Feoffment, and upon this the Plaintiff 

__ bꝛings his Action upon the Caſefoz bꝛeach of pzomiſe. The Defendants pleads 

b. K. dl“ that he hadenfeoffed him of the Land, befoze the Action bzought, and that the 

1196. Plaintiff had accepted thereof in full ſatisfaction, and diſcharge of all, and 

---**_ rontrarytohig own acceptance he hath bꝛought this Action, and fo he demand 

the zudgment of the Court, by his Counſel, whether this his acceptance of thi 

| | Feoffment did not go in full dilcharge of all. Williams juſtice, the acceptance ig in 

Poſte 32: 39+ full diſcharge of the damages which he was — foꝛ to recover in this Action, and 

ika W2ong be done to another, ag bp taking of his Hozſe, after the delivery ol 

his Hozſe again to him, and acceptance of him bp rhe party, from whom the 

» Hoſe was taken, notwithſtanding this taking of his Dozfe again in this man 

ner, pet an action foꝛ the wꝛongkul taking awap ot his Hoꝛſe, doth remain unte 

him. Velverton Juſtice, if in this Caſe he perfozmes not his p2omile, he can fot 

this recover nothing but damages, and if afrerwards he enfeoffs him in ton 

 ſideration of the damages, and he accepteth thereof, this now is in full dil 

© charge of the damages, this being fo done, perkoꝛmed, and acceptcd of by theit 
mutual agzeement, here in this cale, the Plaintiff by the not perfo:mance okt 

pꝛomiſe by the Defendant, in making of the Feoffment upon requeſt, hath his 

Election, either to bzing his Action, fo2 to recover his damages, fo2 bꝛeach el 

Pꝛomiſe, oꝛ elſe foz to accept of the Feoffment in diſcharge of the damages, 

the which he hath here accepted ok, and this in all likelthood, a better bargain 

* | fo2 him, than the damages would have ben, foꝛ he ought not to have both the 

Land and damages allo; and it is here laid in the Bar, that he had accepted 

of the Feoffment in diſcharge of the damages, and this the party Plain 
8 t 
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Part l. Termin. Tri rin, ; ar. Dates Caſe. | | 39 
ld not denp, and rherefoze cif onedorh p to aſſure unto another cer⸗ | 

— — at Michaelmas next co ming, and at the time he doth not make an aſſur⸗ 

ance acco to his pꝛomiſe, fo: this bꝛeach of pꝛomiſe the partp map well 

have his and recover — but if afterwards upon conference had 

between cemſelve, it , it is 1 that if the aſſurance be made, he will take no 


wa firſt bzeach, if the aſſuranee be made accozdi 
2 cent LN hig is and dhe other tannot have any ton 
fo: the firlt bzeach, the ſame being dilcharged bp the ſubſequent galt dür Wörner 
the latter a nu. and ſoit 32 277 — in this d un 88 fl but where it 
is in a Ca Cate ef D ought to de ſuch 'a Diſcharge, 
ag may s — 4 ion it leit, ele it ſhall not de 
—_— pzincipal Caſe, there a good and 
ficient * * be of the fy agzeement as of here ſet ka 


in this Cale, — 5 to to recover damages foꝛ the bꝛeach of a pꝛo 
in — the Amon et Finch this 1 tale the Plaintiff had not ark 


edok this Feoffment, bp the ſublequent agzeement in full dilcharge of all, of the 


Action accrued unto him, and of the damages foz the bꝛeach — 2omile, the ſame 


had not then been diſcharged bp the ſole and bare acceptance of the Feoffment , 


after the bꝛeach, but this acceptance, ag it is in this Caſe, ſhall not onlp be a 
— ol — ny oy eden buras the tale here is, the ſame 1 nent aerep:- 
tance of the arge of the damages. Croke Juſtice, by this 
acceptance the Feoffim ment, 1 the Plaint. from the Defendant, the Action 
recovery = damages mo cearlp diſcharged. Williams Juſtice, where a pꝛomil 


igmade tu Hugband and Wike, the Pugband alone may verp well vſcharge re 


Fenner ſuſtice, this arcepraniet/jutementvy 
is a clear dilcharge oi —.— — ths by 
was given fo: the Defendant, that this de Deſendant, 


by as it Le 
by the Þ 
. Court- 
operate and enure as a fili and plenary ſatig- mt = 


ance 
enn and d of al all the dam 8 which were to have been rerovered, in n. 
and bp the 1 and — the judgment ol oy Court was cou 
querekes Nil copiat per Billam 


Dale Plaintiff, againſt Copping Defendant. 


15 N an Action upon the Caſe fo2 a pzomile, * — wa — this, the Detendant 

did pure tn pa to pap ſuch a ſum ot monp to the a Cure, in conſ- „ phinig 
deration that he would cure him of the Fal alling⸗ſit 5 he — to give him ant c. 
ſo much, and laps in fac that accodinglp, he had tured him, and ＋ not payment — Defendant 
of the monp, acco2ding to his pꝛomiſe the Plaintiff bzoug — —— The An acdion upon 
Defendant Vieadslthisi in ag — at the: — of the p yy 117 the caſefor a 
in age. man udgment gurt . 

have this Action againſt him. Williams Jultice, clearly the oy well eh — 
a time of curing him of 
as * and ——— 


this ſhall 
hom, and horas — bim. | 


_ and 


again the Defendant, and this non⸗ age bp him alled 
pzomile made, is not material, foz that this ſhall be t 
that to be fo2 a thing in the nature of neceſſitpto — 721 
ag — if it grep . — ſe $9900, ad made fo 
Apparel and in all ſuch caſes 
he were within age at — 
and his nonage not at all material, 1 ee, ; 
as well bind him, as inthe other caſes, the reaſon ot the 
and this Cure being of ag 5 him, as 2 | 
clear of on the A well etl W Plain- 
tiff, but thep would not overrule the 1. dut left it e to de⸗ 
Book gef in this, hs Sour decered their ping, that Nin in be Cone 
on A in : oure * 
of the Defendant was not good, but no was in this ae age 


caſe toꝛ the * becanſe there was no demurter bp Amen © the Pies he meat. - 


parties 


5 40 Termin. Trin. 8 Fac. Smale, and Cokaines Caſe. Part J. 


parties perceiving the opinion of the Court, the ſam? was ended betwen then 
by agꝛeement. 1 2111 26 Ce TO 17 | % 


Smale Plaintiff, againſt Hammon Defendant,” © 


Smale Plaintiff ¶ an Action upon the Caſe fo2 ſlanderous wozds fpoken by rhe Defendant of 
_— 1 the Plaintiff, the wa were theſe, Thou wert fo (wor; aid can pꝛobe 
in a Sten up thee logg an when A wi not guilty pleaded, 4 Derdic fo the Plaintiff, 
on the Caſe and damages moved in arreſt of judgment, that the woꝛds are not actionable, 
for words. Williams Juſtice, this Rule is to be oblerved, as touching wozds which are Act- 

bonable, that is tolap, where the woꝛds ſpoken do tend to the infamp, diſcredi!, 
juagment dz diſg2ace of thepartp, there the woꝛds thall be-actionable, and this Rule wag 
given for the affirmed by the Court, and in this pzincipal 'Tafe the wozds are actionable, 
Plaintiff and judgment given fo2 the Plaintift, per curiam. ; | Fi 


An action upon the Cafe for Words, 


l, upon not guilty pleaded, & Derdict 


An action upon 
the caſe for 


T an Action upon the caſe bꝛought foꝛ ſlanderous woꝛds ſpoken by the Deftiy 
dant of theÞPlaintiff, upon not guilty gleaded, a Verdic was found foz the 
words, Thou Plaintiff, The woꝛds were thele, ſpokenof the {Jlaint;ff, and to himſelf, Thou 
vert in the ert in the Goal toꝛ robbing ot ſuch a one in the bigh wap, Jt was moved in 
cou! or rob- arredt of Judgment that thele woꝛds are nat actionable. Williams Juſtice, theſe 

\ wozds are ſcandalous, and ſo clearly actionable, Yelverton Juſtice, e contra, that 


the al 4 th 
an 


felonp,,fo2 : wa argu 


1 
ol 


g ct 2412 
Aion upon 
the caſe for 45 
words, being a 
—— Gent-,gyÞ 
man wy A: 31 
Baykrypt : cr #4 | | i 
poke of a DEW oz to him 
Graſier. a 27707 e Trade if 
Judgment | 
given for the 
Plaintiff. 
Cokain Plain. x / 
2gainſt Good- IIDEILDE 4 
lage Defendant #835 U! 
in an action f fte, As r 
debt upon Ap. 21 1 1 tiff 4 Salhöſt Got 
prentices Bond EE 8 rr 9 7 ; itt. * I _— 
entred. Paſ. 8. 'N | * iga 
Jac. B. R. Rot, 1287 E * & j 


an dn 73 igt 115 2 
nnn Nm io. A 305 
T 421 la rayon fl 51 Kr. 1 
tipn'© tion, upon an Appkiſtiſes Bond, the 
4 'Þ gas this.Goodlage did bid ais Son ag an Aoperntice Wich On 10 
bb 17. g. Did enter inta d Bond, condiriqned that his Son ſhould make. and render u 
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- wa, ww - ww 09 ewe 
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and bn the rule of the Court, judgment was given foz the Plaintiff. 


Part * | Termin. Mich. 8 Fac. Bakers Caſe. 


Cokain his Palter a good and juſt account de omnibus bonis, monetis & mercenariis, 
without the imbezeling, oꝛ making ann awap, & that it he did imbezel anp thing 80. 2, 222 
on due pꝛoof made of this, he would pap the ſame to him within rhe 261. : 
months after demand, upon due p2oof made thereof; upon this Bond the Plagn- 3 ul. 55- 
tiff bzought his Action, the Defendant pleaded, that his Pꝛentice had imbezel- mw 345,888 
ed nothing, and that no pzoof was made againſt him, foz any thing, noz ap ; Cr. 5c. 
notice to him given of „no: anp demand made, The doubt in this Cale : 
was, touching the manner of the pzoof, and what p:oof this ſhould be. Flem- 
ming chief Juſtice, befoze the papment here to be made, there ought to pzececd an 


4t 


atcompt, and upon this accompt, Arrerages to be found, and in this accompt 


the p2oof ought to be made, and he cannot be found to be in Arrerages, but by 

1 made, and where there is a certain time limited foꝛ payment of the monp 

after p2oof made, there the p2oof ought to p2eceed the payment, ſo here in this 

pꝛincipal Caſe he ought to make his pꝛoot betoze, and to give notice of this 

to the Defendant, befoze his Acttonbzought, the which he ought nor here to have |, 

by befoze the thꝛee months ended, accoꝛding to the condition of the Bond, — — 
and lo the Action not well bzought, being betoze his time. Williams Juſtice, and rens Nil capi- 
the whole Court agzeed in this clearly, &- quod querens nil capiat per Billam. at per Billam. 


Baker Plaintiff, againſt Jacob Defendant. 


Nan Action upon the Caſe foz a pꝛomiſe of fozbearance, the Cale was this, a, a5; 

The Defendant in conſideration that the Plaintiff would foꝛbear — 1 — 
aliquo par vo tempore, videlicet, for a fortnight, 92: there abouts , he did affume for 2 promiſe 
and pꝛomiſe then to pap him, and foz not perfemante of his p2omile, the Plain- 500n4ed on 
tiff bought his Action, and ſhews in his Declaration, that he had fozbo?n him © ef s. 
two years, and pet he hath not paid him: Non aſſumpſit pleaded, a Qerdin ance Pro TY 
was given foꝛ the Plaintiff. Jt was movedfo2 the Defendant in arreſt at judg⸗ quo parro 
ment, that the Declaration is not good, becauſe there is no good conſideration tempore 
laid in the ſame, to maintain the Action, the conſideration laid, being, that in „ ſortnigli 
conſideration that he would fozbear him, pro parwo temrore, this time of the fo2- _ — 
bearance being the conſideration, and gꝛound ol the ion, is altogether un⸗ — 1 
certain, and lo void, and no good conſideration; in conſideration that he would ; cr. 241 
foꝛbear him, — aliquo parvo tempore, this hath been adjudged to be no good con: = Me. 853 4. 
ſideration in Law foz to gzound an Artion upon, Yelverton Juſtice, the Videlicet * *'* 45: 38, 
here hath well explained the matter, pro aliquo par vo tempore, Videlicet, 02 Anglice, —_— 
foꝛ ſome ſmall time, that is ro ſap, fo2 a foztnight ; if he had laid, fozbear a = Chad 
while, and names one dap, this had ben good, here it appears, that he had vell explaia- 
foꝛboꝛn him two pears, per ſatium, of two weeks, & duorum annorum. Flemming ed the matter 
chief Juſtice, fozbear a little time, that is toſap, a foꝛtnight, and the Plaintiff ede 
laps the truth of his Caſe, that he hath foꝛbom him this time, and moze (that 5 be can 
is to ſap, two pears) this is ſufficient, and a good conſideration and certain co. 91, 92. 
enough. Yelverton Juſtice, if it had been in conſideration, that pou will fozbear Hob. 216. 18. 
me a ſmall time, and J will pap pou, and the Plaintiff ſhews in his Declara⸗ 
tion, that he had koꝛboꝛn him a fo2tnighr, this had not been good clearly, be- 
cauſe that no certain conſideration is here laid, foꝛ the incertainty of the time of 
fo:bearance, and the ſame being without any woz2ds of explanation; but if it 
had been, as it is here with a Videlicer, foz ſuch a time certain, this had been 
good clearip : another exception was taken becauſe the Action was bzought a- 
gainſt an Executoꝛ, and it is not averred in the Declaration that he hath Al⸗ 
lets, and therefoze foz this omiſſion, the Declaration is not good. The whole 
Court diſallowed of this exception, foꝛ that, as the Court agzeed, it is not re- 
quiſite fo2 the Plaintiff to ſhew this in his Declaration, fo2 that this onght juagment 


Sid. 369. 


not to be averred by him, and ſo the opinion of the whole Coure clearly was, o che Plaia- 


that the Declaration was good, and the conſideration well, and certain laid, 0 the 
Urt. 
Eyliff 


— 


ä 


42 Termin. Mich. 8 Jac. Hlyffs Caſe. Part 1 


— 


Eyliff Plaintiff againſt Chopley Defendant. 


1 * JPN anAcion of Treſpaſs and Ejectment, The Cale was this, a Copiholder 
- fadeviſe by A. Deviſeth his Copihold Land to]. and K. his two Sons, and to the Heirs of 
2 Copiholder Their two Bodies begotten, and TWills, that each of them ſhall enter at their 
ro his two Sons. ſeveral ages of twenty one pears, and that his Executoꝛs ſhall take the pꝛofits 
2 Cr. 259. Df the Land, until they come to their ſeveral ages of twenty one pears, J. comeg 
Yel. 183. to his full age, enters and ſeals an Ejectment Leaſe. The queſtion was, whe: 
: Bromnl: 147. ther the Executozs ſhall hold the Land until R alſo comes to his full age, and 
what Eſtate this ſhall be in them. It was urged that then were not to enter, 
until thep had ſeverallp attained to their ſeveral ages of 2 ypcars. Willa 
Juſtice, Firſt, this is clearlp a joint Eſtate in them, and you cannot make this to | 
be ſeveral, fo2 this ſhould be repugnant to the Pꝛemiſes: then have here a jonnt 
eſtate fo2 their Lives, and ſeveral inheritances, and it map be, the Will cannot 
be perfo2med beloꝛe the full age of both oof them. Yelverton Juſtice, if Lands be 
given to two, p2ovided that one ot them ſhall not take anp of the pꝛofitg, this 
is a void P2ovilo, and repugnant. Flemming chief Juſtice, Marſhal the begin- 
ning of the Will, with the latter part of it, as the deviſe to his two Sons, and 
wills, that his Executozs ſhall take the pꝛofits of the Land, until they ſhall as 
compliſh their ſeveral ages of twenty one pears, and that afterwards they | 
ſhall have the Land jopntlp, and to the Heirs of their two Bodies, this is a 
clear and plain Cale, that both of them ought to be of full age, 'befoze they 
ought to have the Land. Fenner Juſtice, if a man gives Land unto one, in the 
beginning ok his Will, and in the latter part of the ſame Mill, he gives the 
Tand to another, this is a good devile to the laſt man. Williams Juſtice denied 
this, but it ſhall be altogether void, fo2 the uncertainty which of them was ta 
have it. Flemming chief Juſtice, pou cannot here in this Caſe, bp anp intendment 
deſtroy the deviſe made to the Executoꝛs, and the Sons are not to have the Land 
to them deviſed, until their ſeveral ages of 21 pears, and this is a plain Caſe. 
Williams Juſtice, the Sons here bp this will, have the Land in Jopnture, and 
there is no way foꝛ to fruſtrate, and deſirop the devile made to the Executozss, 
but they bp this Will, are to hold the Land until the full age of 21 pears k 
both the Sons. Yelverton Juſtice, this Mill ſhall be conſtrued 4% ributive poſto, 
that one of them be two pears old, and the other ten. Fenner Juſtice, thep are 
Jopntenants ſtill, Croke Juſtice, thep are as diſtin perſons, when thep ſhall 
come to their ſcveral ages, thep ſhall then have this Land, and this is the true 
meaning ok the Will. Williams Juſtice, there is ſome repugnancp in this TUll, 
the deviſe is to his two Sons, and to the Heirs of theiv bodies, and that his 
Exetcutoꝛs ſhall take the Pꝛofitg, until thep come to their ſeveral ages of 21 
pears, thep are not to have the ſame till then come to their ſeveral ages of 21 
pears. Yelverton Juſtice, if Copihold land doth deſcend unto one, he map well 
make a leaſe bekoꝛe admittance, and the poſſeſſion of a Termoz toz pears, is 
the poſſeſſion of him in the Kemainder, and he in the Kemainder map makea 
Leaſe befoze his admittance, and the admittance of his Termoz ſhall be god 
enough to this purpole foꝛ him in the remainder. Fenner Juſtice, agzeed with 
£5 him in this, and that there map be a poſſeſio fratris of a Copphold Eſtate upon 
Qik 4. 5 a diſcent bekoꝛe admittance, as appears, Coke 4. pa. fo. 23. 6. in Clarke and Pen- 
23.607 * nifethers Caſe, and a Copiholder map have an Action of Treſpals, and map 
chers Caſe, take the pꝛofits of the Copihold Lands upon a diſcent to him bekoze admit- 
tance, the Court agzeed in this, and that in this pꝛincipal Caſe, the two 
Sons of the Copiholder cannot have the pzofits of the Lands to them devil 
udement bs ed, Until they do both ol them come to their ages of 21. pears, but rhe Exe- 
Py T ecuto2s are bp the Will to have the lame in the mean time, to perfoꝛm the Will, 
gainſt te and ſo the opinion and Judgment of the Court was againſt the Leſſe of the 


Plintif, firſt Son, coming to his full age. w. 
| hes Weſtly W# 


Pare I. 7 er. Mich. 8 Fac. Weſtley, Luther, and Stones Caſe. 


—— Dar TO UI TI EI 


Weſtley Plaintiff, againſt Brown Defendant. | 


N an Action ol Debt, The Caſe was this, A. was Bail fo2 Brown, in Debt, al, pls 
at the Suit of Weſtley, the monp not paid, A. theBail is taken in Execution againd Brown 
io2 the Debt, the Pzincipal, Brown obſcureg himſelf: upon a motion fo2 the and a Bail. 
Bail, by the Kule of the Court, it was oꝛdered that the Marſhals man thoutd Bail dischar- 
tante Brown the pꝛintipal Debtoz, (he ablenting of himſelf in Stratford fo2 A. —_— 
the Bail, who was befo2e taken in Execution, and the Yarthal*s man accozd: 1 len 
ingly did take Brown the P2incipal,) but he ſaid, that the Plaintiff, ſome the cxceution. 
hours befoze, was with Brown the pꝛincipal Debtoꝛ, and did then give himno- 
tice of the Rule of the Court, and did then adviſe him to abſent Himſelf, and 
that if he would ſo do, the monp ſhould be then levied uon the Bail, who was 
taken, ond in execution foz the lame, but pet the Marſhals man did take him, Tt. Plaint b: 
and akterwards the Plaintiff did wꝛite to the Marſhal's man ko? to lef the praciice vith 
ſaid Brown the Defendant and the pꝛincipal, ire ad Largum, and that he would (ey the principal 
cure him, and charge the Bail with the Debt, all this was averred, and made wal cturge 
good by Oath to the Court. Williams Juſtice, this execution againſt the Bail, ;... — — 
when he hath taken the Defendant the pꝛintipal Debtoz, this now is no ſuch ex- cipal 8 
= ecution againſt the Bail, as ſhall anp ways hurt him, but he is tobe diſ⸗ 
charged, and by the whole Court clearlp, the Plaintiff can have noremedp a- 
= gainſtthe Bail, when he hath once taken the pzincipal in execution, hut the 
Bail ought to be diſcharged; and in this pꝛincipal Caſe there appears to be a 
| pzactice between the Plaintiff and the pꝛintipal Debtoꝛ, ta charge the Bail;with 1 
the Debt, and to free and diſcharge thePzincipal, and this upon examination Tu Bad ac 
appearing fullpto the Court, by Oath therefoze by the ule of the Court. the charged by 
+ — — and the Pꝛincipal a remain in execution the Court, 
on ebt. 1 TEF;4g 1 7 


Lather Plaintiff, againſt Sanders Defendant. oy 


Yo Wy TO VS "oy 9 OS r 9% w, WY Wy Wwe OW TOW S 


» ta. { 


= geo og TT Sh C5 = 7 7 rn = Thu Q w_GCFtt hu tf - 


? He Cale was this, Jn a ſcire facias ad audiendum erroret, haaught by the Plain A ſcire facias 
. tiff as Heir, a Diminution was pleaded, and afterpards averred bp way 4 audiendum 
dl Plea, that the Father of the party was then in life, and living at York; it wa _ Woes 
| moved, that this matter was not tobe pleaded after Diminution.. The whole zz Ned 
Court clear of opinion, that this map at any time be pleaded, and that this * 
| 18 a good Plea, and the life map verp well be averred to be in anp place, where 

he will, andbpthe Rule of the Court, an indifferent Countp was named fo the ele abe. 
Trial ok this; and in Dower, oꝛ appeal, the life of the husband, oz of the partp Piminution 
killed map well be averred in any plate, by the opinion ol the whole Court, aueaged. 


Stone Plaintiff, againſt Bliſs Defendant. 
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44 T ermin. Mich. 8 Fac. Cable, and Smiths Caſe. Part ] 


dition of the Obligation, and when this was ſo paid by him, and this wag 
the clear Opinion of the whole Court. 


| Gable Plaintiff againſt Moſs Defendant. 


A Writ of Er. Ia Wit of Erro; fo2 to reverſe a Judgment given in the C. B in an Action 
ror to reverſe upon the Caſe foz a y_—_—_— ,where the caſe was this, the Defendant there did 
2 judg f ij i Þ2omiſe to pap ſuch a lum of monp unto the Plaintiff when he ſhould return 
wrench. from London, the Plainriff there did ſhew, that he came from London, and the 
Caſefor a pro. mon was not paid unto him, upon this the Plaintiff there bzought his Aai⸗ 
miſe entred on the Cale foꝛ bꝛeach of Pꝛomile, and upon Non Aſſumpſit pleaded, a Ver: 
Trin. 6 Jue. ditt was foundfoz the Plaintiff, and Judgment fo2 him given, to reverſe which 
B. R. Rot. 191. Judgment Wzit of Erroz was bꝛought. The Erro aſſigned was, that the 
1 claration was not good. Firſt, becauſe 
s 10 zee ment laid in the Declaration as it ought to 
was no notice laid tobe given to the Defendanth 
Where not, return from London, when the ſame was, that bei 
the Defendant could not know of without notice t 
Williams Juſtice, in this Caſe notice ought to have beengiv 
the Action, of the time when he returned from London, A the 
could not, neither ought he to take notice thereof himſelf without parti 


e been. Sccondly, betauſe there 

the Action of the Plaintiffg 
e time ok payment, which 
n given. of the ſame, 


Note the differ- notice to him givenof the tame. Yelverton Juſtice, notice in this Caſe ought to 8 
ence where the he given of his return from London to the Defendant, who bp his pꝛomiſe wa 
at is o be then to pay him the monp, and herein the difference will be this, when it reſis 2 


done by the upon a matter to be done between the parties themlelves, there notice is to be 


the payment is 
to be made, 


party to whom given of this unto the party, whois > make the papment, upon an Act to bt 8 

done other to whom the papment is to be made, otherwiſe, where it i 

and where by a tg be done bp a Stranger, fo2 — hath aſſumed upon himlelt, to take notice, 
0 


ſtranger, 23 to and fo there at his peril, he ought lo to do, and ſo it hath been fozmerlp aditidg- 


notice. 


of the , being to be done by the party himſelf, to whom the mony is by 


pꝛomiſe to be paid, he is himſelf to give notice of the time of the perfozmance #7 
. of this Act by him, to the partp that is to pap the monp, befoze he is to pap the | 
ſame, and there being no notice of this laid in the Declaration, as the ſame 
ought to have been, fs2 this cauſe the Declaration is not good, and this isa 


good Erro2, and ſo conſequentlp the Judgment fo2 this Cauſe is Erroneong, 
and to be reverſed. Tota Curia clear of opinion, that this is a good Erroz, fo; 

notice ought to have been givenof the time of his returnfrom London, and 
Judgment ris ought to have been laid in the Declaration, and ſo fo: this omiſſion, the De 
—8 this Erroꝛ the Judgment was reverſed by the Rule ol the whole Court. 


Curiam. 
Smith Plaintiff, againſt Jones Defendant. 


e was no ſpecial requeſt of pay: Fl 


laintiff in 


N oh upon this difference, and lo in this Caſe, the Ac to be done befoze payment | 


ration is not good, and the Judgment foz this Cauſe Erroneoug, and fo; 


an addon up- IN an Action upon the Caſe for a promiſe, the Caſe was this, A man doth deviſe unt T 
on the Caſe his Son wn pound, makes his Will, and his TUife Executrix, and dieth, | 


apen a promiſe. Axtexwards ſhe takes another Yugband. So that by this, all the goods tame i 
* 154. te hands of the husband, the Wife dies, the Pugband afterwards wiakes 
dara . his pwmile, In conſideration that he had the goods, being moze than will ſatigsft 
the Debts, and Tegacies, if the Plaintiff being the Son, and Legatæ, would 
fozbear to ſue him, fozſuch a time certain, Jn conſideration of this, He did 


ſume and promiſe to pay unto him the ſaid ſeven pound. The Plaintiff ſhews, that 4 


acco2dinglp he did 

the ſeven pound ac a 5 

Action bzought. The dant for plea ſaith, that his Wife was dead befoze his 

pꝛomiſe made to the Plaintiff, and therefoze he oughtnot to be bound bp his 7 
ä m 


9 
52 * 
* 


oꝛbear to ſue him, but pet the Defendant hath not paid hin 
epang fo his p2omile, to his damage, &c. andfo? this cauſe t 
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Part 1. 7. m Mich. 8 Fac. Smiths Caſe. . 45 


miſe made to the Plaintiff, to pan him this ſeven pound. To this Plea the Plain- 
tiff demurred in Law. Yelverton fo2 the Plaintiff; Ik a man takes to Wife an Ex⸗ 
ecuto2, all the Debts being paid, and he hath goods in his hands to pap Tega- 
cies, the Wife dies, whether the ſurviving Hugband map be ſued. fo2 theſe 

their ſeveral Legacies. 


L 


goods, in the Eccleſiaſtical Court by the Tegatees, fo 
It is held that then map be very well ſued there bp the Legatees, and that this 
is a uſual tourſe. Flemming chief Juſtice denied this, foʒ that the next of Kin to 
the Wife, map have Letters of Adminiſtration gaanted him ol theſe goods, in the 
hands of the Hus band. This pꝛomiſe here made bp the Defendant, to pap the 
Tegacie, was made after the death of the Wife, and therefoze no good pꝛomile, 
wanting a good conſideration, fo2 if he be not chargable with the papment of 
this by Law, (as he is not) he fhall not be made liable to pay this, by reafon 
of his pꝛomiſe made to pap it, this his une being void in Taw. Velverton, 
| if the Defendant be chargable in the Eccleſiaſtical Court foz thele goods, then he 
map be well ſued upon this his p2omile, but if he be not queſtionable there foz 
them then is his pꝛomiſe void in Taw, and he not chargable therewith. Flemming 

chief Juſtice, It the Defendant had been queſtioned foꝛ theſe Goods in the Eccle- 

ſialiical Court, this had been a good plea there fo2 him to have ſaid, that he 
would deliver the Goods, to him which had the next and belt right to have them, 
and this would have been a good Bar unto the Action there commenced againſt 
mhim koꝛ theſe Goods. The Court clear of opinion, that if the Defendant could not 
be lued foz this Legacp, the pꝛomiſe bp him made to pap the ſame, is not good. 
Velverton, the husband map well be ſued fo theſe Goods in the Spiritual Court, 
and therefozehis pzomile to pay this Legat is good, and he ſhall be chargable 
therewith. Flemming chief Juſtice, It is true, that he map be there ſued foz theſe 
GSoods, but it is as true that he hath a good ans wer to plead there in Bar judgment far 
ig this, that he is ready to reſtoze them unto the Adminiſtratoz, and this wHl the Defendant- 
be a good plea, in regard, thep came unto him by his Mike. Ihe Court were all Quod queren 
clear of opinion in this Caſe again the Plaintiff, and therefoze bp the Aule of Ni! capiat per 

the Court, Judgment was given for the Defendant > Quod queren Nill capiat per billam. Bun 


Note, that in taſe of bayling of a Priſoner, the tonſtant Rule obſervable in the Note the dit. 
© Kings Bench is this, that where the return of the Sheriff is to be at a day fereacewhere 
to come, ag at oftavis Michael. proxime ſequent. And the Pziſoner is bailed ( be- che Bail isto be 
ming baplable) befoze the dap of the Aeturn, the Bapl then to be taken ought to ina ſum ot 

be in a lum ok monp, and not to be bodpfoz body. The reaſon of this is, foz 227: dr nn 
that, befoze the Return, he is not pzeſent in Court. But if the Pzilonet᷑ be is to be body 
bailed after the dap ofthe Return, and when he is pꝛeſent in Court, the Bail bor boey. 

is then to be de die in diem, and in this cale the Bail is to be taken, bodp foz 

bodp, becauſe the Pꝛiſoner js Pzeſent in Court, and this was agzeed by he | 
Court, to be the conſtant Kule, and courſe of the Court, Man ſecundarp 

£ affirm, the conſtant Rule of the Court ſo ta be. 
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+ Jac. B. R. the venire fa- Court, where one having a Mano? in Hampſhire, pꝛeſcribes to habe 5 
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Termin. Mich. 8 7ac. Lyskerrits Cafe. Part ] 


4 
me. 


Lyskerrits Cafe. 


* S touching the awarding of a venire facias, the Caſe was thig 

Lyckerrits Caſe, as co. the Majoꝛ and Burgeſſes of Lyskerrit did claime, pro /e, tene 
ing the awarding ofa d „ . firmariis ſuis tu haue a Mater · cuurſe, &c. An Acton upon th 
nire be ot ne Ton tame Cale was brought, fo2 the Hopping ok this Water-courſe, upg 
eee Tr al, the venire facias was De Lyskerrit Town, and not De Pan 
where of the Pariſh. . Tat, Ot [ — | ( 
chbia. This exception was moved in Arreſt of the Judgment. Ch 
Ccaurt were of opinion, that the Trial was good, and the venire facu, 

Land demiſed in Nbbing- well awarded. Williams Juſtice, A Youſe was demiſed in Abbingr, 
ton, in the Lurrough of in the Burrough of Abbington, the vesire facias Was of the Burroug 
Abbington, the venire = of Abbington, this was here adjudged to be well awarded, and was 
cias of the Burrongh vel afrerwards affirmed in a Wut of Erroz. Curia. The wenire facia 
38 866. ought to be awarded, from that place which hath the beſt notic, 
and cogniſance of the matter in queſtion, and fo is the Book of 1; 

E. 4. fo. 16. And therefoze, if there be two places, which have e 

:, © notice of the matter in queſtion, there the venire facias ſhall be of 

Goafries Caſe, Mich. 8 plates, and fo it was adjudged in Godfreys Caſe this Term, in this 


10 E. 4+ fo, 19. N 


he place having beſt | 
a fy 1g f facias ig to be awarded of both, Trin. 40 Eliz. Rot. 243. 


A Caſe between Morley Plaintiff, and Laphan Defendant, & 
| Wag cited, the Caſe being in Debt fo2 not perfozmance of Covenants 
Moy Fhintiff againft The Cale was this, Morley did demiſe to Lapham by Jndenture, »® 
Lap Deſendant. Tri. ec ter gs ſuas jacent. & exiſten. in pargchia Maxfield voca't Hamſhire Park 
nit, 40 Eliz. Rut. 243. YU | | 
B. R. e in Eacherber, Habendum fo2 one and twentp pears; the Leſſee Covenants „ thai | 
The venire facias de Max- he will not cut anp Trees there g2owing, ＋ er gerrit demiſſis, above 
Seen, wacher Covenant, hg rb ach was afigned in this, that the ae, 
rv affirmed ia a Writ Heat , the | þ IS 
r n Dant | Namn Oaks, — the quantity of a Ci 
CORE bk Wood, upon the Trial, the venire facias was awarded De Mayfield 
vel 6, whe, A Verdi rb: the Plaintiff, this Exception moved in Arreſt of Judy 
meeeent, that the venire facias Was ill awarded, the ſame being De May ; 
field, whereas (ag it was urged) the ſame ought to have been De parochia 5 
Mayfield. Judgment was given fo2 the Plaintiff, and the ſamed affirm 
im a Wiit of Erroz, and held by the whole Court, that the venire facias wa 
awarded. In the Pꝛineipal Cale was alſo cited a Caſe, wherein Bed! 
was Plaintiff againſt Stanborrough Defendant, Paſch. 38 Eliz. 2 Rott. 48. 
Bede! Plaintiff againſt In an Ejectione firmz, the Plaintiff counted upon a Leaſe made at 
mon fy ny - Denham, of a Houſe and 40 Acres of Land, in parochia De Denham, the vr 
moan * — facet — — — at — 22 =n oye ys 
1 Cr. 338. tiff. It was moved in Arreſt of Judgment, that tha venire fe 
Mo. 709. cias was milawarded, becauſe it was not awarded, De parochia & 
1 WD 1 niet Denham. 1 — _ — —＋ this . . 
e a Wꝛit of Erroz the miladwarding ok the venire facias, being o 
— —— * aſſigned fo2 Erroz, and Judgment affirmed by the Court, that th 
judged, and affirmed in a venire facias Wag well awarded. In the p2incipal Caſehere the ven 


has bet de. Common in Wiltſhire, here in a Trial fo2 this Common, the ven, 
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Writ of Error. Facias to be well awarded, and Judgment was given foz the Plain; 
1 for the Pl ain- tiff. | | 2 
ditt. _ od . k : 
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Patt I. Tens Mich. 8 / ac The B of Lond, and Pollards Caſe. 47 


| The Biſhop of London, and Baldwine Plaintiff , againſt Drew 
Defendant. 9 


' A Wzitof Erro: to reverſe a Judgment given in Communi banco, in a Cure Entred Hill. 
| Impedit, the Caſe was this, The Biſhop of London, at Fullam, did giant Jac. B. R. Rot. 
che nert Avoidance to a Church ok his pyeſentation in the County of Wigorn; 592- 
upon an Iſſue taken, quod non conceſſit, this wag tried in Comitatu Wigorn. Judg. — upon a 
fo2 the Plaintiff, and a Wzit of Erro bꝛought, and fo: Erro: afligned, that a. = 
this was miſtryal, againſt this the Book of 43 E. 10 fo. 1. was cited to pꝛove .; E. . , 
that the tryal ought to be where the Land is, and fo was it cited to be adjug⸗ che tryal to 
ed in a cale between Heale, and Spratt, concerning the Church of Newton. Jefferies be where the 
whcre the Gꝛant was made in London, of the next avoidance of a Church in Land is, Meal 
| the Countp of Devon, and there in that Cale it was adjudged, that the Trpal d dend 
| ought to be where the Land is. Fenner Juſtice, a gant 18 made here in London, of ;, — Ihe 
Land in Comitatu Wigorn, Nom conceſſit 18 pleaded; and Jſſue taken upon this, Church of News 
this map be well tried in — v0 either where the Gꝛant was made, oz con Jcffcrics. 
where the Land lieth. Velverton juſtice made ſome doubt whether the Trial were 
good, in Worceſterſhire where the Church was. Williams, Fenner, and Croke Juſtices, 
tlearlp ok opinion, that this Trial in Comiraru Wigorn, where the Church wag, 
© wag good, and the Jſſue well tried, and Judgment was afterwards given judgment 
& accozdingly fo2 the affirmance of the fozmer Judgment. Yelverton Juſtice ag2e- *frmed per 
ing with the Court herein. | + Curiam. 


L | Pollard Plaintiff, againſt Caſy Defendant. 


| IN an Action of Treſpals, foꝛ ſtopping of a wap, upon not guilty pleaded, a. 
1 Verdict was given foz the Plaintift in arreſt of Judgment, wy Exceptions 
= were taken at the Declaration, that the ſame wag not good. The firſt Except ion 
was, that the Plaintiff claims to have a wap, from his Houſe to a Mill, and 
bo back again, from the Mill, to his Houſe, and that the Plaintiff claims an 
Inheritance in the Houſe, and therekoze he ought to have had an AGſe of Nuſans, T*epa6 for 
and not an Action of Trelpalg, and foz this was cited the Book of Mich. 2 AIRS © 
. H. 4. fo. 11. and of Hillar. 8 Eliz. Dyer. fo. 2 48. Pla. 8 o. The Court in this caſe was Clear When Tre£. 
of opinion, that the Declaration was good, and that the Plaintiff might have pa, and where 
either an Action of Treſpaſs, upon the Caſe, oꝛ an Aſſiſe of Nuſans, which he an Aſſiſe of 
pleaſed, and either wap good. The Second Exception was this, everp wap N= licth- 
ought to be, either appendant oz in gꝛols and ſo to be laid, and it is not here in _ * 
this Declaration alledged by the Plaintiff, that this wap was appertaining Hilar. s Eliz: 
to the Youle, The Court were clear of opinion, that this ought to be ſo expeſſed Dyer fo. 248. 
in the Declaration, fo2that the Plaintiff here in this Acton is onlp fo2 to re- pla. 80. 
cover Damages, and that foz the CRIES done, but in an Aſſiſe of Nuſans, 
otherwilc it is, fozthere the thing it ſelf is to be recovered. In this pꝛintipal 
Caſe he ought not to alledge in his Declaration, that this wap was appen- 
Tone to the Youle, foz it is laid to be from the Houſe unto ſuch a place, and Judgment 
rom the lame place, back again to the Pouſe, and ſo the Declaration ig good, Sen for the 
And therekoze the Kule of the Court was, uod intretur juditium pro querente. Plaintiff, 
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Travers. Repli- Chamberlain, and in hig right. 


48 Termin. Mich. 8 Fac. Pompier, and Smiths Caſe. Part | 
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Pompier Plaintiff againſt Chamberlain Defendant. 


Entred Hil. 7. I a Heplevin, the Defendant avows the taking, and juſtifics fo2 that th 

— B. R. Rot. 14 where the taking was, was called e ⸗meadow, parcel of the Mam 

A Replevin the dt Dam, being the F:eehold of one Chamberlain, and that he, as his ſcrvan 

Defendant did take the Cattel there damage Feaſant, and ſo juſtifies his Servant um 

: he Plaintiff replies, and fo2 Plea ſaith, tha 

money ey time befoze Chamberlain wag ſeiſed o this, that one 1. S. a Stranger wg 

—_ ot a Tra. ſeiſed, and fo conveys a Title to himſelf under him, but takes no Travers, as 

to the Freehold alleadged to be in Chamberlain. The Court clear of opinion that th 

| aimtiff ought to have made anſwer to the Freehold of Chamberlain by wayg 

aberſe. Williams Juſtice, he ought to have ſaid. that long time befoze Chambs. 

lain was ſeiſed, that 1. S. was ſeiſed, and to have concluded with a Traverg 

abſque hoc, that the ſame was the Freehold of Chamberlain tempore caprionis, and 

zrovant a» this had been good; but the Replication being without this Traverſe, is m 

gainſt the Plat 2 ſo Judgment was given by the Court foz the Advowant, againſt th 
Intitt. 


Smith Plaintiff, againſt Nuſam Defendant. 


Entred Paſc. N an Action of Debt bꝛought foꝛ Kent, the Caſe was this, George Smit 
3 B. R. Father of the Plaintiff, made a Leaſe fo2 years, reſerving twenty Mari 
En get ur Hentattwo Feaſts, ſolvendum the ſaid twenty Barks G. S. & hered:bus ſuis d 
Ms |. terminos prædictos, and doth not lap, per æquales portiones, afterwards the Fathe 
Yel. 189. dies and the Plaintiff his Heir bought his Action of Debt fo2 the whole twent 
x Brownl. 108: Marhg, pꝛetending the lame to be all paid at each Feaſt, twentp Marks, ay 
Where the © dec that this Rent did gzow due, and papable to him, t bæres. To thi 
Lov will ap. Declaration the Defendant demurred in Law, becauſe the Action wh 
ply Words de- bꝛought by the Plaintiff fo the whole twenty Marks as due at one en 
feaive in a re- Whereag but a moity thereof was then due, and the Declaration ought to han 
ſervationof Heen fo no moze than * mottyof the laid twenty Marks. Yelverton Juſtice { 
agen curia, When twenty Marks Rent is reſerved to be paid at two ſeveralFeaſtsj 
ry ap- the pear, the Law, by confiruction, will make this Kent to be ſeveral, int 
poreionment the of the papment thereof, as appears by the book of 13 H. 4. Br. tit. apporcid 
pla. 20. ment pla. 20. whereas Rent / 17 ſolvendum al feaſts de Mich. & Paſc. thi 
| hall be taken by intendement of Law, to be quis proc:cnibus, and the Law | 
neceſſarp conſtruction ſhall (upplp this, which was thus defcaive in the wog 
of the refervation: the Plaintiff here intitles himſelf co this Rent as Heir, hi 
makes no Title at all to himſelf in his Declaration; he only ſaith therein th 
he is Son and Heir of George Smith the Tefſo2 his Father, but it is not allety 
ed in the Declaration, that thts Action was bought by him, as Heir, ag} 
ought to have done, and ſo fo? this defect, the Declaration is vitious. Willin 
. 3 Juſtice, He onght to have ſhewed in his Declaration, how he came to the Ned 2 
Ie betendent fon; f to intitle himſelf to have an Acton fo2 this Kent. The Com 
wd quem Wag clear of opinton that the Platntiff had verp much failed in this his ! 
Nil capiat per Clatation, and therefoze by the Rule of the Court, Judgment was given ll 
Billam. the Defendant, Qa0d querens Nil capiat per Bill am. | E 
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Part l. Ter. Mich, 8 Fac. Hoblins Ciſe: 8 = 


Hoblins Plaintiff, againſt Kimble Defendant. **. 


£a Wꝛit ol Erroꝛ to reverſe a Judgment given in the Court De 5 3 Jac. & R. 
in an Action of Derinue there bzought, in which Auion, He Diary there r 
counted to his damages of 10 l. the Jurp found the damages tobe 50 l. — 
| andſothe Aurp found moze damages thanthe Plaintiffhimſelfhadcounted up- — 1 
on in his Declaration; the Plaintiff in the Court of Common Pleas, had Judg- C. B. in an 
| ment there given him foz to recover 15 L accozding as the Jurp found; upon aQion of Be 
this Judgment, a Wit of Erro: bzought, and this only inſiſted upon, and c, becauſe 
aſſigned fo Exroz, that the Judgment was there given by the Court, accozd- the judgmens | 


e 


age pla. 16. 
8 H. 6. fo. 4· 5. 
42 E. 3. 0. 7. 


34 E. 3 Fitz. 
tit. Damage 
pla. 7. 


41 E. 3 Fitz. 


= = —_ 
r uc P 73. 144K · 


67 FA h 1 re ver- 
13 ſcd per Cur. 
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50 | Iiermin. Mich. 8 Fac. Mills, and Brocks Caſe. Part l. 


Mills | Plaintiff——— 


| 5 V an Actionok Treſpaſs ainſi thꝛee Defendants, the firſt pleads general 

—— 1 Nen auh. to the whole : the ſecond pleadg, ag 10 part, en , and dn 

In Error, firſt, hir d, Ag to another. art pleads Nos culp. 4 ELIT jopned againſt them alt at 

to :everſe a the Trial; the Jurp ound the firſt Defendant guilty of the whole; and the 9: 
— 


Defendants, guiltp of the ſeveral parcels, and did aſſeſs entire damage 


judgment in her 

the C. B. terer eg * 8 1 
In forthePlaintiff,, and Judgment given foz the Plaintiff accozdinglp in the &. 
© ©, Banda weit ef Erro: bought to reverſe the Judgment, and this only aigner 


fo2 Exxoꝛ, quia Furatores ſe male geſſeruut, in eredifto dando Curie, this is a tiear 

. . Tir; and fo2 this Erroz, Judgment was reverſed per Curiam, and a ned 

nr 
rr Brock Plaintiff, againſt Beare Defendant. 


1 N an Action of Treſpaſs,upon not gyiltp pleaded,theFurp found a ſpecial Der 
— Be and upon rhe ſpecial Uerdic, the ve was this ; A Copiholder of Inhe⸗ 
Beare Defen- Tĩtante, did ſurrender this, to the ule of one foz life, and afterwards to the uſeof 
dant Hil. 7 Jac. another, and his Deirs.The Tenant foz life of the Copihold, doth build a Man⸗ 
B. R. Rot. 711* ſion · houſe, and dieg, after his death, the Copihold Tenant of Inheritante, pje- 

| tending that four Acres of Land, of Freehold, were not Laid to this Houſe, (ac 
Star. 31 Eliz. CO2ding to the Statute of FA Eliz.cap. 7. made againſt Cottages erected) pulls this 
cap. . made oule down. The oa nds that by the Cuſtom, no Copihold Tenant of In⸗ 
againſt Cot- Ae map pull down anp dwelling Houſes; but if he do, the ſame ſhall be 
— _ a fozfeiture, and that this pulling down of the Houle was contrarp to the Cu- 

ſtam. Brock the Plaintiff being the Tozdof the Manoꝛ, and pꝛetending this to be 

alozkeiture, bꝛings his Action againſt the Defendant the Copiholder, alledgin 
that the Defendant proſtravit, & vol untarie diruit —— meſſuagium pr ædictum. 

Court clear of opinion, that the 1 could not pull down this Houle, 

his colour foꝛ ſo oy , being only, ecanſe that four Acres of Freehold Land 

were not laid to the lame. The Cuſtom found to be, that the Loꝛd in ſuch a 

- Caſe, map well enter fo? a fozfeiture c tenentem expellere, the Defendant here, 

becaule he had the Fee, and Inheritance, as a Cuſtomarp Tenant, pzetended 

that he might well pull down the Houle. Fenner Juſtice, it a Tenant builds g 

oule, and this is not covered, he E pull this down again, foꝛ that befojx 

the covering of it, it is not a Honle, but when the Houſe is covered, he cannot 

then pull it down, but it ſhall be Waſt: the Jurp have found this pulling down 

of the nee, to be a foꝛłeiture, by the cuſtom, the uſage, and cuſtom makes 8 

Copihold. Velverton Juſtice, the place where this Houſe wag built, was ancient 

— Land; if Leſſee foꝛ life builds a Youſe upon this Land, and afterwards 

pulls it down again, this is Malt, and this is a foꝛfeiture in the pꝛincipal Caſe 

Williams Juſtice, Leſſee fo life is, with a condition, that he ſhall not do Waſt, he 

builds a Houſe, and pulls the ſame down again, this is done but of late tin, 

and therefo2e he cannot enter foꝛ this condition, pet this pulling down is Waſj, 

and he ſhall be puniſhed foꝛ his Maſt. Fenner Juſtice al contrary in this, fo2 he 

map well enter fo2 his condition. Williams Juttice celarlp, he cannot enter foz thi⸗ 

nm condition, foꝛ that this condition is annexed unto the Land, and not unto' the 

| aulg, which was built, but of late time, and ſinte the condition; but whether 

ah is pulling down ok the Houle bp the Copiholder of Inheritance, be afozteiture 

of vo Copihold Eſtate, this is ſomwhat doubtlul, in regard that this Holſt 

was built, and erected but ok late time. Fenner, & Yelverton Juſtice clear of opinii 

that this pulling down of the Houle is a fozfetture, fo2 that the place where th# 

Houſe was built, was ancient Copihold land. Fen. Juſtice; Leſſce foz-Life is, upon 

condition that he ſhall do no Waſt, the Teſfee commits Waſt,the Teffo2 enters iu 

the condition bzoken, he thall not have an Action of Waſt , foꝛ TUaſt don! 

Term. Hill. befoze- his Entry. Afterwards Termin. Hillar. 8 Jac. B. R. This Cal 

3 Jac. B. R. was moved again , and John Moore argued foz Brock the Pain 
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es: that may any waps trench to the diſinheritance of the-Lo2d; a Copi⸗ 


holder. Fenner Juſtice, a Copiholder is not within the Statute,of 
and if the Tozd lays - Frechold Land to his meſſage, this ig no parcel of it, 
and ſo not within the Statute, and there is no ſuch power in a Copiholder to do 
as the Statute doth require to be done, and J was pꝛelent with the Lozd Popham, 
when at an Aſſiſes he did adjudge acco2ding co this upon an evidence befoze him, | 
that a Copiholder was not within the Statute ok 31 Eliz.cap.7.fozerecting of Cot- 1 El. 2. ap.7- 
tages, and this J conceive to be verpclear,that a Copiholder is not within that 
ſtatute. But as to the other point, < hold if; in ſome clearneſs, alſo that who 
the Copiholder , in this principal caſe, had ereced fuch a houſe oz Col⸗ 
tage, he cannot pull the ſame down again, but it will be a faxfeitur. Flemm. chief 
Juſtice,the matter here was, that the Woman who did erect this houſe, oz Cottage 
was a Copihold Tenant foz life, and did not lap four Acres of Frechold Land to 
it. As to the chiekpoint in queſtion, being, whether a Copiholder map pulldown 
houſes edified, and ereced fo2 habitation, it is found by the ſpecial ver dic, that 
dy the cuſtom of the Mano?, a . ſhall not do any waſt, and it is ver 
i 2 | 
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Two matters ariſe upon this ſpectal Derdic. Firſt, Whether aCoptholder, map 
by Law juſtiſie this erectton of a Cottage, and Secondly, if he ſhalt be diſpenſed 
withal fo2 this, by Statute Law, whether then by the Common Law, this pul. 
ling down ſhall be a fozfeiture, if not, then whether it ſhall be a fozfeiture,by the 
Cuffom, as the ſame is found by the Fury. Firſt, it is to be examined here, what 
Eſtate a Copiholder, oꝛ a Cuſtomarꝝ Tenant hath, he hath onlp a bare Eſtate, 
ag a Tenant at will, and this is not to be denied; a Tenant at will, ought not to 
deal, 02 meddle with the Land, he is not bound to do, and perfo2m ſuch things 
upon the Land, as Tenant foꝛ pears is to do, and this appeargby Littleton, that 


he thall not be puniſhed in walt, fo: permiſſive walt, $E.4. fo.6. & 7. and by the * E. 4.6. 6. 


Common Law, Tenant at Mill cannot cut down any Under-wood, and volunta⸗ 7: 
ry waſt by him ſhall be a foꝛfeiture, and ſo if he alien, oꝛ make a Feoffment, oꝛ a 
Teaſe fo2 pears, as appears in Murrel and Smiths caſe, Coke 4. pa. fo.2 4. and Taver- iur. 3 
ner, and Crom wels caſe, Croke 4. pa. 27. if a Coptholder cut down Trees, this ſhall Smiths Caſe. 


be afozfeiture, and by 9 H:4 Fitz. tit. Waſt pla. 59. that a Tenant by Copp of Court Cole. 4. 


Noll ought not to do maſt, no? to cut Trees to fell, but onlp to2 to repair his . 24. 


Houſe ; he hath here an Fnheritance by the Cuſtom, but when he doth that which 7-*<><52d 


Cromwell Caſe 
Coke 4. pa. fo. 


is Contrary to the Cuſtom, he ſhall then be in no better a condition, than a bare 
Tenant at Will; if Teſſee fo2 pears build a Houſe, and afrerwards put{sirdown 2. .. 


again, this will be waſt: ſo here in this cate, the pulling downot the Houſe by 9 H. 4. Fiz. 
Bear the Copiholder, is a — — by the Statute of 31 Eliz. cap. 7. no Cottage tit waſt pla. 39. 
g that four Acres of Freehold Land be laid unta EI p. 7. 


erected is to be ſuffered, unle g 
it, this Statute was made to reſtrain Loꝛds of gꝛeat Waſts, from building of 
Cottages, without laping of four Acres of Freehold Land to the ſame, this 
Statute to be extended to none, but to thoſe which have a Freehold ol erits 
— — 15 —ͤ— r — ſuch a 8 t 17 is 
within the Stakute , hath the Copiholder then power and Authozity bp this 
Statute (as this caſe ig) to * the Houſe down again? he hath not. Ed 
Juſtice, this Caſe needs no help of any tuſtom, po the Common Law; this fs 
o 


a clear loꝛfeiture It the cuſtom be, that a Copiholder map pull down'Ydirles, - 
ſuch a cuſtom is not good; if the cuſtom be, fo? a Copiholder to tut down Trees, 

in this, fo: the warranting of ſuch a Cuſtom, the difference will be this, if he po. 3. 
be a Copiholder of Inheritante, then ſuch a cuſtom fo? to cut dow Trees; by 
tuch a Copiholder, will be a good cuſtom, but otherwile it is, if he be but a 
Copiholder fo? life, there ſuch a cuſtom to cut down Trees, is not good. Ag to 


the Statute of 31 Eliz. cap. 7, againſt the erecting of Cottages, this Statute; Ela. p. 


extends to everp Freeholder, to any one which builds a new Boule, oꝛ converts 
old Houles unto Cottages, this Statute meant to meet with them all, and ſuch 
Copiholder, as in this Pꝛincipal Caſe, is within the danger ofthis Statute. 
roke Juſtice, ag2ees in this, and that a Copiholder cannot p2elcribe to do a 


er of Jnheritance, by cuſfom, map cut down Trees, but not another Copi⸗ 
31 Eliz. cap. 7. 


clear, 
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clear, that if a Copiholder do pull-down Doules when they are built, this ſhall 
be adjudged to be (Uaſt; and it is as clear, that this ſhall not be aided, bp al- 
ledging that the ſante was newlp built, foz this is not material, fo2 when the 


Pouſe is once builded, the ſame is then annexed unto the Freehold:-The ſecond 
jr Elz.cap, x. matter here conſiderable is, touching the Statute of 31 Eliz. cap. 7. whether a 


Copiholder be within this Statute oz not, if a Copiholder of 20 Acres of Land, 


to him and his Heirs by the cuſtom of the Manoꝛ, ereus a Youle, oz if a Copihol- 
— be, my — Acres of Land of Inheritance, by the cuſtom, and 


having no Boule, ereus a Boule. J think (and that in ſome clearneſs) that a 
Topyholder is not, noꝛ pet ever was taken to be within the meaning and inten: 
tion of the ſame; the Statute is general, That no perſons ſhall erect and 


unleſs he lap four Acres of higFrechold Land to it, this is to be underſtood 


(7the be aFrecholder) and doth erect a Houle, and not lap four Acres ofPreeholg + 


and to if, he ſhall then be in danger of that Law. But a Copiholder is not 


within that Law, if he build a Poule fo2 the Habitation of others; the Statute 


reſtrains none, which do build a Houſe foꝛ their own dwelling, but foz to pꝛe⸗ 
vent, and to meet with, the gꝛeat gꝛeedinels ot Landlozds, was this Stat. made, 
the which Statute intends ſuch a one, who hath good power to build, and allo 
to puli down, as he pleaſeth, and when he pleaſeth, which a Copiholder hath not, 
noz pet a 2 fo? ears, and therefoze then are not within the ſame Statute; 
if rhe Cuſtom of a Copihold mano? be that ik a Copiholder do commit Watt, 
that this ſhall be a fofeiture, this cuſtom ſhall be taken fri, and ſhall not he 
extended to permiſſive Waſt. In this e Cale, the pulling down of this 
Pouſe bp the Copiholder, is a clear fozteiture of his Copihold eſtate. Yelverton 
Juſtice, the Statute is general, No perſong ſhall erex——»but pet there ig na 
queſjion, if a man do erec a Douſe fo2 = own habitation, this he map berp 
well do, and this is out ol the Statute, to? the Statute is this, that he ſhall nog 
builda Boule foz the habitation of another, without laping of four Acres of 
reehold Land to it. otherwiſe he ſhall be in danger of the Law. But if a Copi⸗ 
ereus divers Cottages upon the Land, within the Manos, oz if a Free: 

older erects a Cottage, and dwels in the lame himlelf, this is not within the: 
Danger of the Statute. Flemming chief Juſtice, If a Copiholder having twelve: 
Acres 2 erects.a Houſe, and allots to it, two Acres, this is not within 


the Statute. 


matter was afterwards moved again, & Curia unement accord, that this Statute. 
intends Cottages erected fo2the habitation of others, that is to ſap, foꝛ Stras- 


gers, and ſo bp this means to dzaw many together, foz the pꝛevention of which, 


en, mifchiek, that might thereby enſue, was this Statute made. Williams Juſtice] 

_ 4 kun and Curia —. in this, that a Copiholder, 18 not within this Statute of 3 Eli 

cap. y. fo erecting of Cottages, and the Court alſo agzeed in this, that the pulling 

judgment per down of this Houle, (lo _ by the Coptholder) by him is a clear fozteiture 

Curiam pro Of his CopiholdYſtate, and ſo per curiam, Judgment was given fo2 the Plaintiff 
Querente. and the Kule of Court entred accozdingly, quod intretur judicium pro querente. 


Hewet Plaintiff againſt Norberom Defendant. 


* 


A Treſpaſs ſor yr an Action of Treſpaſs, fo taking of a Cow, ths Defendant juſtifies, ag 
the raking of Tami of the Kings Mano? of Dunſtable, and upon the Juſtification, the c 
_—_— appeared to be this, That at the Court Baron, there held, the Plaintiff beings 
;uſtiie as Bay- Duit02 was attached to come to the Court, but came not, afterwards he was 
lifof the Court diſtramedryer bona &. catalla,t pet tame not, whereupon the Defendant ag Bailiff 
— of the Mano, cauled the diſtreſs to be pꝛaiſed and ſold. The queſtion was, 
— 4 „ whether by this his Non-appearance after that he was diſtrained per 2 
ro. Ja. 255 · | +] atallsj 


| Copiholder erecs a Cottage, and laps Frechold Land, part of 
his own Freehold Land to it, yet this is not within the Statute, notwithſtand⸗ 
ing that it is not Copihold Land, but Freehold Land, that is laid to it. This 
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Catalla, the diſtreſs ſo taken be foꝛfeited, oꝛ not, and whether this diſtreſs ſo taken 

fo: the Cauſe, ſo as aloꝛelaid map by the Baplitf be ſold, o2 not, fo? the ſale of 
the diſireſs,the Bgok of 18 E. 4. fo. 21. was cited, where the Sheriff returns 
that he had diltrained the party by certain Cgattels ad valentiam xx. d. the which 
were fozfeited. Williams Juſtice, the Bapliff map ſell the diſtreſs taken; if he 
come not in at the time appointed, the diſtreſs bp which he was attached,ſhall be 
loꝛfeited, and map be ſold. Fenger, and Yelverton Juſtices al contrary, the Diltrelg 
is not fozfeited, noꝛ can be ſold by the Bapliff, but upon this his not appearing, 
there ſhall iſſue fozth againlt him, a diſtreſs infinite, Firſt, an Attachment to 
be, and if he appears not upon this, then a Di/ringas, per bona & caralla, to iſſue 
out. Williams Juſtice, by hig not appearing, the diſtrels taken is foxfcited. Fenner, 
Yelverton Juſtices, Clearlp the diſtrels bp this is not fozfeited, hut a diſtreſs infinite 
| ſhall be awarded, but no Cattel ſhall be attached, but only ſuch, in the which = 
the party attached hath a pꝛopertp, but incaſe of another diſtreſs, otherwiſe ig Note the ciffer- 
not, being there material whether he hath anp pꝛopertp, oꝛ not, in the Cattel ence. 
diſtrained, and the reaſon of the difference is this,fo2 that when goods are at- 
- tached, koꝛ the not appearing of the party, the goods are to be fozfeited, and this 

is the realon fo2-that one by his not appearing, ſhall not foꝛfeit the goods of. ano- 

ther man, but otherwiſe it is in tale of another diſtreſs taken, foꝛ there the dil⸗ 

treſs ſo taken, ſhall be only in Cuſtodia Legis, until ſatigfaction be made to the 

party which hath diſtrained the ſame, This Cale wos afterwards moved again, 

and the onlp-queſtion inſiſted upon was, whether the Bapliff map ſell a diſtreſs 

by him taken, foꝛ a default, in not appearing at a Court Baron, oꝛ not, the Baj- 

liff here in this caſe kept the diſtreſs fo byhim taken twentp daps, and after- 

wards ſold the ſame, and ſo juſtifies the taking and ſate thereof. Where a diſtreſs 

thall be ſold, and where not, theſe Books were cited, as 3 H. 7. fo. 4. 6. Jt was 1x ;.v. 4.5. 


18 E. 4. fo. 21. 


there moved, that if the Lozdofa = having a Leet, and a diſtrels be there 
taken fo2 the Loꝛd, whether it may be ſold, oz not; there by Fairefax he map well 

| fell the diſtreſs, foꝛ that this is the Court of the King, notwithſtanding it was . 
in the hands ol a common perſon, and lo ig 11 H. 7. fo. 14. a & 21 H. y. fo. 40.6. 11 H. 5. fo 14 
whether in this pzincipal Caſe, the Bayliffmay ſell the diſtreſs being taken in a. 21 Hl. 5. fo. 

the Court Baron of the King, Jt was urged, that this was not mearlp a 4-. 5. 
Court Baron, but a Court of Kecozd, and it was Curia domini regis maneris ſui 

| de Dunſtable, by the Book of 9 E. 4. 2. if Cattel are diſtrained, thep are to be 9 E. &. 46. 

{ -put in a common pound, that fo the owner may come to give them meat, and if 

thep there die, this thall be at the loſs and peril ok the owner; but if thep be 

bona peritura Which are taken by way of diſtreſs, if they come to periſh, and to be 

good fo2 nothing, this ſhall be at the peril of him that diſtrained them at his 

| tols, andtherefoze foꝛ this cauſe, in ſuch a Cale, ſuch a diſtreſs map well be ſold, 
rather than to be lufkered toperiſh. See the Statuteof Magna Charta cap. 8 Raſtal gtatutes, wg. 
Debt tothe King fo. 101. and the Statute of Marlebridge cap. 10 Raſtal tit. Diſtre[- na Charta 

leg fo. 1 07. pla. 1. Curia. but there is no Statute made as touching Diſtreſſes-to cap. 8 Raſtal 

be taken in Court Baron. Williams Juſtice, he wag here diſtrained, per bena & Debt to the 

Catall, and this is to be intended, that he had one day given him fo? to appear, s. — "roy 

| and L not appearing, being diſtrained the diſtreſs is fozfeited, as in an ſebriage cap. 8 
Attachment, where attached, by his Lands and Tenements, per omnes terras & 80. Raſtal. tit: 
tenementa, the diſtreſs was firſt, he was allo diſtrained, and did not appear at the Diſtreſſes fo. 
day.t thercfoze pleaded, that the diſtreſs was taken, &- legitimo modo appreciare fecit 197+ Pa. 10. 
& adtunc & ibidem vendidit, the goods were well taken, fo2 hig not appearing, the 
diſirels fozfeited, and the ſale of the diſtreſs good, and the Defendant may very 
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well julttfie the lale. All the other Judges clearly againſt him in this, that the 

diſireſs was not fozfeited, and the lale made · by the Bapliff not good, but he Judgment pro 

dught lafelp to have kept the diſtreſs, and not to have ſold the ſame, and ſo per OQuerente thar 
Cariam the juſtification of the Defendant (as Bapliff of the Court) to lell the the jutifcarion 
1 5 is not good, and ſo by the Rule of the Court, Judgment was entred foz to ll the 


r 


diſtreſs was 
not good. 


Dominus: 
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Dominus Rex Plainciff, againſt Staſſerton and Broum Defendants, 
An Informa- : N Information upon a Quo warranto by | t Warrant thep tlaimed to ha 
Bon. don M eertain Liberties. Brown, one of the Defendants diſclaims in all the Li 


dus dannn Berkieg and ſo a Judgment entred againll him koz the King upon his diſclaims; 
liberties. the Defendant Stafferton dilclaims likewiſe in all, but only, in one, and that way 
: Cr. 239. to have, and hold a Court Baron, and fo2 maintenance of this, by his plea hy 
vel. 19 ſhews, that Sir Henry Nevill was ſeiſed of an Ancient Manos, of which Man, 
the Manor of Newnam and others are parcel, and conveys to __ from Sh 

Henry Nevitan admittance to the Mznor of Newnam in 4 Eliz. and fo likewiſe of thy 

others (8) of Lakes, and Ayleworth, theſe bp the name of ſo man Acres, and 

ſhews that a Meſſuage, and ſeven Acres of Cuſtomary Land, uled to be De. 

miled, were to him conveyed by Sir Henry Nevit Tenendum ſecundum conſuetudinen 

eri;. The ſole and only queſtion in this Caſe, upon this Quo warranto Way. 
whether Stafferton, by his Plea hath ſo well intitled himſelf to the Mano? il 
Niewnam, as that he map jultifie the keep of a Court Baron. Againſt thi 
Nuo Warranto, it was argued, that where eis a MWanoz, there ot Comma 
1 K. 4.6.18 Night, as incident thereunto is a Court Baron, and this appears to be ſo hy 
„ the Bok of 13 E. 4. fo. 18. Even aß a Court of Pipowders is incident to a Fan 
19 H. s Br. and with this agnes the Book of 19 H. 8 Br. Caſes fo. z. pla. B. tit. Incidents. Pla. 34 
Caſes fo.2. here inthis Pꝛintipal Caſe the Quo Marranto ig Quare clamat tenere CuriamBaroniam, 
. — o In Tr. 17 E. 2 Brit. tit. Quo Warranto Pla. 4. Quo ,Warranto, he claims to old 
necens P% Court ok his Tenants within his Yano? It is there held, that it is luffit) 
Trin. 17 E. 2. —4 to ſhew that he there hath a Pano: without ſa any moze, ad 
Br. tit. uo there it is ſaid, that he need not to make anpfurther o2other an{wer thereun 
waranto pla. 4. ſg he might well have pleaded here, that he had a ano? without ſaping a 75 
kellovay fo. moge. Kellaway fo. 1 3 8. In Itinere en temps roy. 2 2 3. en Gernefey, un Quo Wa 
156, in leisere ranto iſſuiſt pur, &c. he claims to habe a Court o his Tenants, it is here laid, 
= 3: pla. 3. that the Common Law, gives him a Court of his Tenants, and therefore he 
in a Quo war» glight not to make any claim ko it, fo2 that this lieth not in point of Fray 
rants, bo ches, fo here in this p2incipal Caſe, the Court Baron, lpeth not in pom 
climsa Set ok Branches; but admitting that he ought to make a title unto this Wand, 
he hath here made a good, and a ſufficient Title; one Mano? man well be pat 

2 H.6.f. 9. kel ak another, and one AJano2 map be held of another, as appeareth by tix 
"Book of 32 H. 6. fo. 9. All that is here deſired, 18 but to hold a Court Baron 

as to the manner of bis Title here made, he intitles himlelf to this Mano! 

Newnam, bp this manner of conveyance by the name of a Meſſuage, and 

ſeven Acres of Land Cuſtomarp, uled to be bemiled, 3 4 L. 

in. T E. 3.0124 pales. ſuetudinem nanerii. In Hill. 4 E. 3. fo. 124. pla. 25. Where the convey 
eren 1 1 — to a Manoꝛ is pleaded to be by the name of two Meſſuages, 
6 E. z. fo. 243-9 E. 3. and of two Carews of Land , and by 6 E. 1 fo. 243. and 9 E. 
Manor by the name of 8. A Fine pleaded of a Manoꝛ by the name ok 81. Land; andtheret 
& SG allo appeareth, that a Manoꝛ may well pals, by the name ol 81. lam 
85 | o of a Meſſuage. Allo a Mano map be known bp the name of Prop, 
o2 Chatintery, and bythe ſame name it map pals, as appearerh 
this 


8 | the Book of 17 E. 3. fo. 8. where a Feoffincnt made of a Manoz, 
17.3.6 eite, rhe name of Knights fee, and this is there held to Ve good » mn 
Git. having uſually carried the name of Knights fee, and the ſame mf 

| welt pals by this name, either bp fine, oꝛ by Feoffment; here in this pitt 
.- ripal Cale, the manner was cognicum, c vocatum, bp the name of ſeven pat 
Land, as well, as by the name of Manos, and fo in this manner, the lam 
' paſſed, and fo here is a 23 ſer fozth by the Defendant that thi 
"was timeout of mind demiſed bp Copy. and this is ſufficient fo? him to keep i 
Court Baron as incident thereunto. Yelverton al contrary , and Li 
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that the Defendant may be ouſted from keeping of this Court Baron, e 


here laid in this pꝛincipal cale,that Sir Henry Nevil wag ſeiſed ot the Mano ot cc. 
of which the Manoꝛ of, er. Newnam and others are parcel, and that in 40 Eliz. 
he was admitted unto this. and ſo unto the two others, by the name of ſs many 
Acres; but as to the Manoꝛ of Newnam, there is no plea at all made by him: AS 
ta the caſe cited in 17 E. 2 Br. tit. Quo warranto.Pla. 4. Quo warranto he held a Court 
of his Tenants in his Manoꝛ, there he pleaded that he had a Mano, and this 
was ſufficient; here he intitles himſelf unto ſeven yard Lands, and 20 f. Kent, 
& eo warranto claims to hold a Court Baron, this is na good plea, fo2-it is un- 
poſſible fo2 a Copihold ano? to be a Wanoz, fo? that he cannot have any Free: 
holder, and one cannot have a Manoz,ifhe be not capable tu have an Eſcheat, and 
therefoze a Copihold Manoꝛ cannot be a Manoꝛ:Alſo it is here alledged, that this 
is only a Yano? in reputation, and that this map paſ# in this manner by a 
conveyance, and that one Mano? map be parcel of another, and one Mano 
may be held of another; this P al tale here is ont of the Reaſon given in 
Kelloway, befoze cited, the King is Oziginal of all Franchiſes, and a Cu 
warranto is the Rings Wꝛit; a Tenant at will hath not Title to keep fuch a 
Court, being but a Cuffomarp Tenant himlelf, of a Manoꝛ, the King here ought 
to be anſwered in chief: and it ig to be oblerved fo2 a Rule, that none tan 
plead in chiek, with the Ring, but he which hath a Freehold, and here the De⸗ 
fendant which hath only an Eſtate at will, and ſo tannot hold a Court Baron, 
becauſe he is not capable of an Eſcheat. Croke Juſtice,the plea here oftheDefendant 
ig not good, the ſame being in it ſelf repugnant, fo2 that it is impoſſible foꝛ one 
Mano? to have two Court Barons thepare two Manoꝛs here; but that is ſo, 
diverſis reſpectibus, non ſimpliciter, & abſolute, this here is a g2eat uſurpation upon 
the Pꝛerogative of the King, fo2 one to ufe a Mano, and keep a Court Baron, 
and that without having of any good Title; Tenant at will of a Mandꝛ, map 
= g2ant a Copihold Eſtate, but not keep a Court Baron, he hath made no good 
Rule here; and ſo he ought to be debarredfronrholding of a Court Baron. Wil- 
lams Juſtice, it Ig to be conſidfred, whether a Q«o warrants lieth againſt one ta 
ſhew; by what Title he keepeth a Court Baron, oz not. As to this, In the be- 
| ginning, all theſe liberties were in the Crown, and as it is ſaid in Kelloway fo. 
138. the King is the Oꝛiginal of all Franchiſes, and the Quo warranro ig called the 
Kings Wꝛit, and that a Quo warrant lieth of a Court Baron, this appears by 
old Natura brevium fo. 160, the ſole and onln Authozitp, foz this, where it is laid 
that this Weit of C warranto lies fo2 the King, in caſe where a man Uſurps 
certain Franchiſes, upon the King, ag fo2 to have Wafe, oꝛ Strap, March, oz 
Ferrie, 02 a Court Baron, oꝛ any luch line, without any good Title, and a- 
gainſt the will of the Ring, if he hath good Title, to hold this, he muſt make 
this to appear: This Court Baron is incident, to every Manoꝛ, but as to this, 
it is tobe underſtood to be ol a Manoꝛ in Facto, and in truth, but not to be, as 
mthis pꝛincipal Cale, a Manoz only in intendment, and a nominal Manoz. AN 
Man cannot have a Court Baron without a Mano, fo2 that this Court is in⸗ 
cident to a Wanoz, and cannot be ſevered from it, as appeareth by the Book 
of 19 H. 8 Br. Caſe, fo. 2 Pla. 7. Br. tit. Incidents Pla. 34. a Court Baron is incident 15 H. 8. Bro. 
to a Manoz, and a Court of Pipowders to a Fair, and the Lozd of the Manoꝛ Caſes o. 2. 
camot gꝛant away his Courts to another, and if he gꝛant awap the Manoꝛ, * 4 _ 
02 Fair, he cannot reſerve ſuch Courts unto himſelf, fo that they are intident: 
to the Manoz, 8 H. 7. fo.4. Br. tit. Incidents pla. 16. there by Bryan to every 3 H. 7. 4. Br. 
Mano? there is incident a Court Baron; and bp Vaviſor, there are certain tir. Iacidens 
things that are incident to the pꝛintipal, ag ꝓealtie to Homage, Homage to pla. 16. 
| -Eſcuage, a Court of Pipowders to a Pair, and a Court Baron to a Mano, 
and by the Gzant of the pꝛincipal, thele things do paſs without being nam⸗ 
ed, 12 Elz. Dyer pla. 288. The King by his Letters Patents doth leaſe the 12 Ey Dyer 
Mano: of Rock unto Orme fo pears, ercept all the Courts, and Per-®: 25 pla. 5. 
quiſites, afterwards the king gꝛants the reverſion to a Stranger, 
the Perquiſites, and Conrts, the Gzantee make# another Neale 9 
N ä | gin 
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being after the firſt Leale ended, except Courts c perquiſites, it is there held that 
this er ton is good, in a leaſe of the Ring, contrarꝝ in the Leaſe of the gzante, 
the ſame being repugnant to the Leaſe of he Mano?. 34 H. C. fol. 49, every Mam 
o2 hath a Court Baron as incident to the ſame of common Right. Fitz. ric: Court 
pla: 1. Allo to a Manoz there is requiſite to be Demeſnes and ſervices; here m 
this tale he onght to make a good title to the Mano, Otherwiſe he cannot jul 
tiſie the keeping of a Court Baron. Ki a man have 100. Acres of Land, am 
theſe paſſed unto him, bp the name of a Manoꝛ, this is good, but pet this ſhal 
not be in him as a Mano2. A Copiholder, cannot gꝛant a Copihold, this is in 

; here in this caſe in queſtion, he hath only the name of a Manoꝛ, but na 
effectof it. In a Q varranto, a Cuſtomarp Court, is not in queſtion, but 
at the tommon Law, one ano? map be held ol another, this is clear, and when 
the eſcheats, the other is extinguiſhed, and the new remains, and this ap, 
Coke 11. pa. Pears bp Sir Henry Nevils cale Cooke 1 1. pag. fol. 17. Mhere it is Reſolved that 
fo. 17 18. 5. there maybe ſuch a Cuſtomarp Manoꝛ, held bp Copp, and that ſuch a cuſtomary 
Henry Nevis To2d map _ Courts and g2ant Copies ; And that ſuch acuſtomary Wang 
Cale. map paſs bp lurrender and admittance, But in this pꝛincipal caſe, there is ns 
no? anp Authozitp in the Law, to warrant the Defendant, to keep 
Court bp reaſon of this Copihold Manos, which he hath,he having made no Tz 
tle unto himſelf, unto the ano?, and ſo he is not anpwaps enabled to hold am 
keep a Court Baron, and gs plea to this Quo mr anto by wap of Pultifica, 
tion, is not good, no? to be allowed of ag ſuffictcnt. Yelverton Juſtice, Murpation 
del Lete, and Court Baron in this Quo warrarto is examinable. It is to be tonſ 
dered, whether here be anp good Bar and Title made againſt the King in thig 
Quowarranto. It is very clear,that neither the Bar, noꝛ Title here made is 
but that by the Judgment upon this Quo warranto, he ought to be ouſted of this 
Court Baron. A man cannot a Mano? at this dap, ag appears bp 5 H/. 
5H. 7. fo. 38. fol, 38 Br. tit. Compriſe pla. 34. That a Manoꝛ cannot be, but by ancient contimy 
Br. ric. com- ance, £02 a Yano? cannot be made at this dap: A man which hath not a Court 
Pre Pia. 36. cannotenable another to keep a Court, and there cannot be a Manoꝛ without 
Court. Perkins chap. Geſervations fol. 127. pla. 670. ag touching the commence 
Perkins chap. ment of a Mano!, a Court Baron is incident to a Yanoz, and is not to bele. 
— vered from it, unleſs it be in the caſe of the king, but not by a common perſon, this 
6 % %f%.] is not poſſible to be done; bp the ſame name as land comes, bp the ſame name tip 
land map well paſs again, but this cannot make this to be a Wanoz;one Man 
map be parcel of another foz a time, but not perpetuallp; one map be Lozd of ay 
other, and there is no queſtion to be made, but this which elcheats, doth contimy 
to be a ano? ſtill; the quantity of land by which the ſame is paſſed, is na 
material. That a Quo warranto, well lieth in this cafe, to know why he keeps 4 
Court Baron, without ann Title made to enable him ſo to do, and this is 
clear, and not to be queſtioned; the reaſon of this is, foꝛ that this is ajuriſdi 
on, the which he cannot have noꝛ maintain, without a Manoꝛ the queſtion hen 
is, whether he map maintain and juſtifie his keeping of a Court Baron, bp his 
having of the Copihold Manoꝛ held of another Manoz, and clearlp he cannot: 
and as touching his Title here made, it is verp clear, that here he hath made 
no good Title to juſtifie his keeping of this Court Baron againſt the King, an 
therefoze bp — of the Court upon this Qu warranto, he ought to le 
ouſted from keeping of this Court Baron — Flemming chief Juſtice, 
The firſt point here conſiderable is, whether a 240 warranto lieth foz the k 
ing of a Court Baron in a Mannoꝛ, oz not. A Court Baron is incident int 
arablpto a Manoꝛ, without anp g2ant to him made bp the King, to keep th! 
lame, and this is not claimed out of the Crown, but is to be uſcd and held 
neceſſitp, de neceſſitate, and no Juriſdiction bp this dꝛawn, oꝛ derived aut of tht 
| Crown by this, theſe Courts are to beheld to avoid inconveniencp, and this i 
to be ſo, without anp ſpecial gꝛant of the King. Manoꝛs cannot be at this 
dan created, unleſs it be by wap of derivation, as being derived out of th! 
ancient Manoꝛ, which deſcends unto Coparceners, in this caſe 22 
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—5 of fach a ano? between them, the ſame ſhall nom be in them as ſeveral 
eB ag appears 0 H. —— 3 _ — in the — ha Caſe 26 H. 8. b. 4. 

Common, that It a Man ce 02 e Coparceners, r. tit. Manor 
— *. ſo that — 2 the Demean, — pla. 1. 


Services, and ſo each of them hath a Manoz, and Br. tit. Manoꝛ pla. 1. 
in apinging of that Cale, /concluves & ideo For that — of chem 
map kRsep a 


Court, ſo that here, neteſñtn and inconveniencp tauſeth them to 
have ſeveral Courts, but Br. makes this a quere, whether then ſhall hold ſe- 
veral Courts, in as much as it was agzeed foz Law in the Star-chamber, that 
it ig not a Mano, unleſs where there be two Freeholders at the leaſt, and in 


Br. tit. Cauſe pla. 35. it appears that in the Kegiſicr fo. 11. the Parol was rendv- er. tt cauſe 
— 2 Baron, foꝛ that there were there but four Sutoꝛs and there- — — 
fore it is the laid quere, what number is ſufficient, when there are no moze. Ik Regiſter fo. 11. 


ed out of the Cour 


the creation of the Manoꝛ did not come the Ring, the Court Baron is inci⸗ 
dent unto it; the Court of Pipowders, and Pairs do come, and are derived 
oziginallp out of the Crown. A Mano? map be, and not derived out of the 
Crown, and therefoze ex conſequente, neither the Court Baron, which is incident 
h a Wanoz, but a Court Lect is not incident to a Mano?, but he which 
han a Wanoz, map alſo have a Court Leet to be bp him held within his 
Mano, but this ought fo2 to be bp a ſpecial gꝛant from the King, and not 
otherwiſe, and then he map puniſh Offenders, the which he cannot do in his 
Court Baron; he cannot beouſtedof his Court Baron, unleſs he be ouſted of 
his Manoꝛ, fo2 if he have a ones he ought to have ſuch a Court Baron, 
ko2 this is as an incident, and follows the Mano, as a neceſſarp ſubſequent 
and adjunc unto the MYanoz, and therefoze if he have the one (8s) the Manoꝛ, 
he ſhall alſo have the other (8) the Court Baron. There is no doubt to be made, 
but that a Quo warranto well lieth, foz to ſhew how, and by what Kight and Ti- 


tle he keeps a Court Baron; but it is tg. be well conſidered of, ta wham the 


Mut of Kight of the King ſhall be direged, being uad dominus remitti dahet, 
curiam ſuam Bgronaw hig Plea here is, that thꝛee other Panozs are within the 

at Manoz of, &c. and uſuallp demilſed bp Copp of-Court Goll: a Manoz 

oe the Statute man be verp well derived aut of another Manoz, but he 
ough to have laid here, that ſuch a Mano; had been uſed time out of mind, 
to be gzanted bp Copp, and allo, that time out of mind, ſuch G2antees, 
02 Donees,. had uſed alſo to hold tuch Court Barons, and alſo to gꝛant Co⸗ 
pies of Court Kiolig to others, and ſo he ought to have pꝛeſcribed in all this, 
time out of mind, and then this would have been good , and much better, 
than here it is, the Plea being here too ſhozt; the other wap had been a ſure 
way, and that without all queſtion, but ag the Plea here is, the ſame is too 
ſhozt, and doubtful ; there map be a Copiholder of a Wanoz whether a Gzant 
bp Copp, made by ſuch a Copiholder, be ggod oz not. Williams Juſtice, clee- 
rement, fuch a Sant is not good. Flemming chief Juſtice, ſuch a gzant is 
clearip good, if he pꝛeſcribes in this, that fo it hath been uſed time gut of 


mind, but not otherwiſe, and this appears Coke 1 1. pa. fo. 17. and 18. on coke 11. pa. 
Sir Henry Nevils Caſe, where it is clearly reſolved by the whole Court, that . , 18. 
there map be a cuſtomary Mano, and held by Copp, and that ſuch a cuſto⸗ Sir Henry Ne- 
marp Lo2d may hold Courts, and g2ant Copies, and that ſuch a cuſtomarp is Cue 


Manoꝛ map pals bp ſurrender and admittance, and that fines ſhall be paid 
upon admittance ,| as well upon alienation, as upon diſcent ; and there 
map be alſo a cuſtomary Lod, Melne, and a cramp Tenant, ag well 
in caſe, where the melnalty is a Tenancy at will, actozding to the Cuſtom 
of the Mano? , as there is a Tenancy at Will, at the Common Law of a 
Mano, and allo if ſuch- a cuſtomarp Mano? be fozfeited, the Loꝛd ſhall have 
the Cuſtamg and Services as aypertamning unto the lame, and it is there 

m, in the County of Norfolk ig held by ＋ 2 


Hubberd Le Attorney le Ro the queſtion is not here, ether he map d2ive 
but whether he may give this 10 net v; nok. Willems 


J uſtices 


ut whether 
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Juſtice, the Sutozs are the Judges in a Court Baron. Flem. chief juſtice, he map hade 
here — 4 (s) thoſe which pan their Kents unto him. Williams Juſtice, it ig here 
conſiderable, whether he map dꝛaw the Kings Subjeas to a Court, cony 
ed to him here, and by himſelf; the Wzit of Right in a Court Baron, 

go, and be directed unto the Lozd Paramount. Flemming chief Juſtice agzeed jn 
this. Fenner Juſtice, pou have no Mano? here, and therefoze pou cannot hay 
ſuch a Court Baron, as is only incident unto a Mano: pou cannot here hojy 
Plea in a Wit of Right, no2 do Juſtice: Curia all accozded in this clearly, 
'againſt this Court Baron, and his keeping of it, having made to himlelf m 
good Title thereunto by his pleading, and that therefoze he ought bp the judy, 
ment of the Court, upon this Q«o warranto bzought againſt him, to be ouſted of 
the Court Baron by him kept (but of nothing elle, that was paſſed untohim) 
afterwards bp the Rule of the Court, Judgment was given foz the King 


Quo warranto, that the ſame lieth well againſt the Defendant Stafferton, 


in 
judgment Fozclaiming ta hold a Court Baron, and that he hath made no good Title tg 
given for the Himſelf, bp his pleading to this Cu warranto to enable him to hold this Court 
King in che Baron, and therefoze Judgment was given againſt him fo2 the King, to ouf 
Qo varen'® him, koz keeping of this his Court Baron; which Judgment was entreſhage 
againſt Staf- . f | | 
ferton, for coding 
keeping of a 
Court Baron. 


. 


Error upon removing of a Record, 


is queſtion was moved, upon the removing of a Hecozd by the Biſhoz 


Error upon of Durham, upon a Wit of Erroz to certifie the ſame, whether the n 
remoring 0 ® coz0., as certified, was well removed, oz not, the lame wag certified to be 
Recent be taken befoze eight, and being removed, it appeared to be taken befoze nine: 


removed, was zincipal Caſe was, a Hecozd taken betoze eight, this wag to be re 
taken before g. Moved up into this Court, and upon the — — of it, it appeared, that 
and being re- the fetoꝛd certified, and removed, was taken befoze nine, whereas the fits 
— it 3p- co2d to be removed wag taken befoze eight, and ſo the Kecozd certified, and 
Pken before 9. Te moved, was not the Hecozd, which was to have been certified, and this 
matter was aſſigned foz Erroz, Velverton at the Bar argued, that this 

was Erroneousg , foꝛ that this cannot be taken to be the ſame Kecozd, fi; 

the Retozd, p2oceedings and judgment to be certified, was taken befoyx 

eight, and this which is removed, makes mention of a HKecozd taken. befoy 

. nine. and therefoze it neither is, noꝛ pet can be the ſame Kecozd. John Moor 
ob. 179- argued to the contrarp, upon this Reaſon, that the gꝛeater number cob 
taing the leſſer, but not on the contrarp. Flemming chief Juſtice, the Hecoj 

certified to be taken befoze eight, and being removed, it appears the ſany 

to be taken befoze nine, and fo not the lame. Yelverton Juſtice, all the pw 

ceedings at Durham, are by Commiſſion , and there map be two ſeveral 
Commiſſions, the one befoze eight, and the other befoze nine, William 

Juſtice, If there be here anp Erroz at all, there is ſufficient warrant foz ug 

to pꝛoceed to examine the Erro2s, the Hecozd being here befoze us: af 

to the Earl of Leiceſters Caſe in Plowdens Comment. fo. 392, 393. in Caſt 

of an Jnditement, the Judgment was there reverſed by a Wit of Err 


In this caſe the Hiecozd being now befoze us, and Erroneousg , a 
ok Erroz ought to be De Recordo, quod coram wobis reſidet. The Canmiſſien 
directed to nine, the TUAzit of Erro: makes mention but of 8. the Kecital 
is, that the Judgment was befoze 9. and certified to be befoze 8. this is &. 
roneoug. Flem. chief Juſtice, the T{J2:it is here direced tocertainperſong,by a 
F ; name 
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names, and they are to certifie ſuch a Kecozd, and their names, oꝛ elle they are 
— that there is no ſuch Keco2d; if then certifie part, but not all, 1 we 
pꝛoteed upon this, and take this now foz the ſame Recozd, this is doubtful, but 

it is better fo2 them, and the furer wap, the Retoꝛd being now certified, and 
here befo:e us, to have a Wzit of Erroz de recordo quod coram vobis reſider. The A Writ of E 
whole Court agzeed clearlpin this. Williams Juſtice, we map alſo p2occed here or, de "Sgt 
very well upon this Erroz, _ the fiecozd that is now befoze us, in this quod coram vo- 
manner, as well, as if the Kecoꝛd had been well removed, All the Judges bis reſidet. 
agzeed in this clearly, that the Kecozd was now here in Court, and 

the Kule of the Court was, that they ſhould begin again 4 novo, in > Wit 

of Erroꝛ de recordo quod coram wobis reſidet; quod nota. - 


The Lord C andiſb Plaintiff againſt the Earl of Shrewsbury 
15 Defendant. = 


N a Wait of Erroꝛ to reverſe a Judgment given in Commun; Banco in an tn a Writ of 
Action ol Debt conditioned pur payinent del mony,pleadperfozmance generallp; Error to rererſe 
rye Plaintiff pleads Non ſolvit, iſlue jopned upon this and tried, and erdict, sent 
and Judgment was there given ko? the Plaintiff, and to reverle this Fudg- £7" —4 
ment, a Wꝛit of Erroz bꝛought, and fo2 Erroz aſſigned, that there was a gor chat 
miſtrial, fo2 that the venire facias was not well awarded, wherein the Caſe ap- there was a 
peared to be this, that bp the condition of the Bond, the Monp was to be paid mii trial. 
at the South Pozch doo? of the JPariſh-Church of Hauck-Hucknol, the venire facias 
was De vicineto de Hauck-Hucknol, whereas, (as it was objected) the ſame ought 
to have been De parochia de Hauck-Hucknol, and this was aſſigned foꝛ Erro? , 
wherein the queſtion was, whether the venire ought to be, De Hauck - Hucknol, 
dz De parochia de Hauck-Hucknol. Yelverton Juſtice, the venire ; | never come 
of an Adjective. In this caſe it was urged, that the Pariſh was never in 
queſtion, but the Pozch onlp. Yelverton at the Bar, there is no pꝛeſident foꝛ to 
| warrant this exception here againſt the Trial. * Yelverton Juſtice, the lite ex⸗ 
| | was never taken. Jt was Objected, that here was no Town, noꝛ pet 055 
Pariſh named in the Recoꝛd, no2 in the Condition, and therefoze this was a jected. 
_ mif-trial. Yelverron Juſtice demanded, whether Hauck · Hucknol were a C 92 
not. Anſwer was made that it was a Town. Crew Serjeant, that this was a 
mil⸗trial, and fo the Judgment Erroneous: In his Declaration, he ought to 
expꝛels a plate certain, from whence the venire to come; if it ſhall be here inten⸗ 
| ded tobe within the Pariſh, then the venire facias ought to have been de paro- 
chia, Hil. 7 Jac. Bragg againſt Carter in Debt, it was laid to be apud parochiam de 1 
magno Burſted, no Town named, the vexire facias wag de magno Burſted, and held — — 
good. Hutton Serjeant, It the condition was to be paid at his Manſion Houſe, Carrer. 
of the Manoꝛ ok Dale, this extent is ſufficient to make a good iſſue, and it ſhall 
be intended to be a Town. Flemming chief Juſtice, where the papment is to be 
made at his Manſion Youle of rhe Mano? of Dale, there if the venire facias be 
de Manerio, this is good; but if it be Dale, it map be queſtioned whether this 
would be good oꝛ not, he thought it would not be good, here in this Caſe, the 
| 5 hate be at the South Pozch of the Pariſh Church of Havck-Huckno), 
and the venire facias ought to be of a place certain; if it had been de Parochia de 
Dale, this had been good, fo2 that no Pariſh Church tan be without a Parikh; 
if the venire facias had been De parochia, and no Town named befoze, this had 
been good, bur if it had been of a Town where none named bekoze, and not de 
Parochia, this had not been good, Yelyerton Juſtice, where he alledges Hauck- 
Hucknol, this ought to be intended to be a Town, there is here no Town by 
name alledged but the Pariſh Church of Hauck-Hucknol. Croke Juftice, if the 
venire facias here had been of the Town, the ſame had not been good, but being 
here De vicineto de Hauck-Hucknol, this is good. ik a Pariſh is a 
plate from whence a venire facias map well be awarded, but it is not ſo, of a 
City, 92a Fozreſt, a Pariſh is a place _ general ; Parochia is thug defined 
. 2 to 
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x. Croke Juſtices held the Trial good, and the venire facias De Vicineto Hauck Hug. 
| nol wag well awarded. Flemming chief Juſtice, Williams, and Fenner Juſtices hald 
q the tontrarp, and afterwards at another time this matter was moved again am 
i George Coke argued, that the wvexire facias wag well awarded. It ſhall not be 
| here intended, that the Par ich extends it ſelf further than the Town of which 
the PartſÞ yath its name. In Throgmorton and Tracycs caſe in Pl. Com. fo, 149. 
the Abbot of the Monaſterp of Tewxbury, apud Tewxbury prædictum maty 
a Leaſe, it is there ruled, that Tewxbury was the Town, and apud Tewzbuy 
| prædict. this is to be in villa predi#a. Jin this Pzincipal Cale, Hauck- Huck 
| ſhall be intended to be a Town, and this fo is named, the venire facias ig wil 
[| awarded: the Town and Pariſh here is all one. Thomas Crew, the venire facia 
in this caſe was not well awarded, as to the pleadiug here, the payment is tg 
be made at Hauck-Hucknol, videlicer, in Auſtrali porticu Eccleſiæ parochialis de Hang. 
Hucknol, the venire facias wag of the Town, As to Caſes of Intendmenß 

N where it is to be intended the Town, then the venire facias to be of 
Eil. 7 Jac. B. R. Town, if it be of the Pariſh, then the venire facias to be of the Pariſh, 
Rot. 13122 and ik of the Caſtle, the venire facias ſhall be of the Caſtle, Hil, 5 Jac. B. R. Raz, 
| Bragg * 1312. Bragg Plaintiff againſt Carter in Dette; no Town there named but London, 
[| Cantet pef:n. this pꝛeſident is to pꝛove that where the queſtion was De magno Burſted, and ug 
1 thi. De parocbia, the opinion of the Court then was, that where it is named to be i 
1 the Pariſh, there the venire facias Is to be De parochia, 02 it is not good, but other 
[120 ' wile it is, where it is to be done at the Citp of Dale, oꝛ at his Manſion Houk 
i in Dam, there the venire facias ig to be of the Town. Yelverton Juſtice, of what 
my | place ſhould the venire facias here Have been? Croke Juſtice, papment of mony is u 
4 e made at the Market Croſs in the Town ol Dam: the venire facias here ſhallh 
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De Dam. Walter, the venire facias is here well awarded, and ſhall be good, and thij 
31 Eliz. B. R. being now tried, is to be — fo2 Erroz, the Law will intend this Trig 
1 Benridges caſe NOW to be, where it ought dulp to be, and 31 Eliz. B. R. Benridges Caſe adjudgn 
. «<judges. here accozdingip, where the cale was in an Action of Debt, fo tent, that way 
hs reverſed upon a Leaſe, th? Jfſue was tried where the Action was b2ought, i 
11 was alledged in this caſe, that this was a mil; trial, but it was adjudged, that 
this was well tried, being a thing tranſitozy. Yelverton Juſtice, here is a gin 
| Flue well tried, and the venire facias well awarded, and this follows the won 
1 of the Condition, payment pleaded, and this denied, hereupon they are 
14 Iſſue, and this well tried. J never did ſee anp venire facias to be awarded ) 
1 Vicineto villæ de Dam, but de Dam. the venire facias here ſhould have been 
It Parochia, of what Pariſh ſhould this be, a Pariſh cannot be in a Town, but 
[| a Town map well be in a Pariſh: this venire facias here ig well award, 
and ſo no Erroꝛ in the Judgment, but the ſame ought to be affirmed. Fenn 
Juſtice, it ig to be here intended, that there is ſome other plate, than the Parik 
| when he laich here, Hauck-Hucknol this ſhallbe intended to be the Pariſh, an 
q the venire facias to have been here of the Pariſh, but where the Town is fil 
1 named, there the venire facies ought to be of the Town; but as it is here in ij 
| Caſe, where thereference is to no other place but unto the Pariſh, as in th 
44 Cale it is, there the venire, &. ought to have been awarded, De Paroch 
I and not of the Town, and ſo the ſame was miſawarded, and this being 
FR aſſigned foꝛ Erroz in the Judgment, the ſame is Erroneous, and foz this 4 
7 ro2 to be reverſed. Williams Juſtice, it is the ſoundeſt and beſt pleading foz toly 
| | the Town firſt. At monp be to be paid in the Temple Hall, oz Church, thi 
of in pleading is to be laid, to be aud parochiam ſancti DunFani, videlicet, at iſt 


Stone in the Temple Churh, and this is ſo uſuallp done: a Pariſh map! 
* 2 place and a of Town, eff locus ſed non villa. In Cornwal , there 9 
Towns in one Saar and it is not to be doubted, but that a v 

a Caſtle, venire facias De vicineto Caſtri de B. and thi 
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was adjudged here to be good in 41 Eliz. and ſo where a thiug is laid tu be done : Ela. B. 

at the Mano? of Dale, the wenire facts is not to be here awarded de Dam, but 
Je manerio de Dam; Where there is a Pariſh and a Town named, there the vere 


| Facias ſhall be of the Town, buit if no Town be named, there it ſhall be of the 


the Pariſh is very uncertain, if a Pariſh be named, the other ma 

E. t 32 are divers Towns within this Pariſh, as Sam and Dam; if a 
pleads in avoidance of an outlary that it was in Dam, abſque hoc, that it wag 
in the Pariſh of Dam, the wenire facias is here to be De Parochia. It a papment 
of monp be to be made at the Church doo2 of St. Dunſtans, a venire fucias cannot be 
awarded from hence, but from the plate where it was made; in this p2inci- 
al caſe the venire facias wag miſawarded; and ſo a miſtrial, and the Judgment 
02 this cauſe Exroneous, and to be reverſed, Croke Juſtice, that the werire fa. 
cia in this caſe was well awarded, and - Jllue well cried, and the Judg- 
ment tobe affirmed; and the difference will be, when the Pariſh is named by 
wap of diſtinction, oz ſeparation, there the venire facias ſhall be of the Pariſh, 
but not otherwile. Porochia oziginally is where many Youleg are ſet together, 
but where the Pariſh is named by wap of Denotation, oz Explanation, 
where the place lteth , where the monp is to be paid, there the venire facias is 
to be awarded ok the Town, as here in this caſe, the Pariſhis named only by 
way of Explanation, where the place of payment alledged to be, the ſame be- 
ing to be made at the South ]Pozch doo? of the Pariſh Church of Hauck. Hucknol; 
the venire facias here is well awarded of the Town, and ſo no miſtrial, but the 
Judgment to be affirmed. Flemming chief Juſtice : this ig a gꝛeat and a very 
difficult caſe, andverp wozthp of a conference with all the reſt of the Judges 
fo the certain ſetling of this doubt; this is a verp good argumentable caſe on 
both ſides, the venire facias is to be awarded in ſuth manner, as by the courle of 
Lam the ſame ought to be; a venire facias awarded of a Fozreſt cannot be good, 


mn almuch as this is a place onlp fo2 wild Beaſts; within a ville, oz Pariſh, are 


moſt Trials, ifno Town appear, then the venire facias ig to be De parochia, but 
where a Town is named, there the venire facias ſhall be awarded of the Town. 
At another time afterwards (8) Termin. Hill. 8. Jac. B. R. the Court being divi- Termin Hilla 
ded in opinion, Flemming chief Juſtice, being moved to deliver his opinion in  jac. B. R. 
this caſe ſaid, that —— he had moved the Judges at Serjeants Inn fo; their 
opinions in this caſe, and that the better opinion of them there was, that 

the venire facias wag well awarded, and that he himſelf was alſo of the ſame 

opinion, that the venire facias was well awarded, and the —— well given juagment 
and not Erroneous, and ſo by the Kule of the Court, thee Judges againſt ame by the 
two, Judgment was affirmed foz the Defendant in the wzit of Erroz, 2 


Wood Plaintiff, againſt Ingerſole Detendant. 


Lean Actonof Treſpaſs and ejectttient upon the tonſtrution of a Will, a ln fag cr 


ſpecial Verdict being found, upon which, the Cale was this, a man Tre(46 and 
ing = Sons ; and being ſeiſed of Lands in thꝛee Counties in Fee cje&ment en- 
fimple, makes his Mill, and therebp deviſeth one parcel of his Tand in <4 _ 
one County to his Eldeſt Son, another parcel in another County, to his . . 
Second Son, and another parcel in the third County, to his third and Ca. 260. 
Youngeſt Son, and bp his laid Will erpzeſſeth further , that his Will 
is, that if anyof his Sons dd die, that then the one of them to be Heir unto 
the other, afterwards the Father dies, the Eideſt Son dieg, having 
Iſſue a Son, the queſtion was, who ſhould now have this Tand, which 
the Eldeſt Son had, upon his Death, whether his Son , being his 
02 His. two B?others , being the Uncles. _ Yelverton Juſtice ; the 
| queſtion 
A 


62 Termin. Mich. 8 Jac. \ Woods Caſe. | Part 1 


| ueſtion here only is, fo2 that partel ot Land which was deviſed to the Eldeq 
Hamleton, &c. queſt 412 - aq Harris at the Bar argued, that the iſſue of the 5 
Hamletonscaſe deff Son ſhould have the Land, and not the Uncles. In Hamleton, and 
_— Hamletons Cale, which was Mich. 29 and 30 Eliz. in C. B. like 
ze Ele in C. viſe mas made to thzer Men, there it was held then ſhould be Jonny 
Coke C. ve. fo. nants. n. Wildes Cale Coke 6. pa. ſo. 16.17. Where it appears, that in caſ 
— Wide, of a Will, one wozd in ſeveral, ſhall make ſeveral Eſtates, to ſeveral re, 
Caſe. ſpecs, as where a Deviſe is made to one, and to his Childzen, if he hath 
no Childzen, at the time of the”Deviſe, that then this is an Eſtate Tail in 

him, faz that the intent of the Deviloz here is maniteſt and certain, that 

— Childzen ſhould take, and the wozds ſhall be taken as woꝛds of limitatigg 

ut if he Childzen, at the time, there this ihould be a Jopntseſtate fg 

19H. 8. fl. 9. b. Life and no moze, 19 H. 8. fo. 9. b. that the intent of everp laſt Mill, ſhall be 
eld Reports, taken attoꝛding to the intent and meaning of the Teltato?, where the lam 
appears not by expꝛels woꝛds, as a Devile made of Land to one imperpery 


um, 02 to fell, give, oz do with it at his pleaſure, this ſhall be in him a 2 


„ E. Br. caſts ſimple, fo2 ſo was his intent, andſo ig 7 E. 6. Br. Caſes fo. 94- pla. 432. and 7 E 
ſa 94. pla. 43 2. oy” Caſes fo. 94+ pla. 431. If a Man hath thzee Sons and devileth his Lam 
and 431. in this manner () one part to hip firſt Son, another part to his ſecond San 
in Tail, and another part to his third Son in Tail, and that none of them 
ſhall ſell any part, but that each ſhall be Heir to the other, if one of the Hong 
dies without Jue , his part ſhall not revert to the Eldeli Son, but thalj 
remain to the other; and fo2 that the woꝛds (that each ſhall be Heir to the other) 
implies a remainder, being in the cale of a Will, which is to be intended to be 
2 Eliz, Dyer Qccozding to the intent of the Deviloz. Eliz. Dyer pla. 17 o. Frenchams Caſe, de 
pla. 107. pied Land to his (ite foz life, the remainder to C. F. and to the Heirs. Males 
— of his bodp, & ſi contingat illum obire fine bæreds de corpore, then to H. and his Hein 
cale. 2 . 7 3 | 
| Maleg in Fee fimple, the remainder to the next Yeir Wales of kin; adjudge 
that the 5contingor doth not alter the Tail, becaule the intent of the Deviloz in 
parent in the pzincipal caſe; it is repugnant that the Bꝛother ſhould have 


this Land, living the Iſtue of rhe Eldeſt Son; this pꝛintipal cale, is in caſe. 


a Will, and upon conliructiou to be made A, the wozds here are, that 
if anpof the Sons die, that the one thall be Heir tothe other, and how this 
may be, is the matter conſiderable ; the woꝛd heir, ſhall not here make any In 
— * , the Eldeſt Son here hath the Inheritance, and he hath an Cliate 

2 Lite, in his part in poſſeſſion, and a Fee ſimple in reverſion in the other 
parts. Williams Juſtice, what Eſtate is here deviled, this. limitation here is 
meerlp void, it doth not appear bp this Will, what the Deviſo? meant, it 
being altogether uncertain, and ſo void in Law ; a Realon of this, may 
be made upon the Statute of 34 H. 8. cap. 5. a Deviſe is to be made to ſome 
perſon, oꝛ perſons; and to this purpole ig the caſe in 14 Eliz. Dyer fo. 303. pla, 


— _ 49. where a limitation by Will to a Hon in ventre ſa mere ig not good. 


Coke 5. pa. fo- Coke 5. pa. fo. 68. Cheneys Caſe, a man hath two Sons, named John, and de- 
68. Cheneyes viſeth Tand to John his Son, this is a meer void Deviſe, fozthe incertainty 
caſe. of it; rota curia except Flemming chief Juſtice ag2eed with him, fo2 this being 


ag to this Deviſe here when one of the Soug dies, the reverſion is in 
ir; as to the wozds in the Will, That if one dies, that the one ſhall 
ir to the other, this is an Elcate ba lite; here are thꝛee Song, Det 
vilees in this cale, it is to be convdered what Eſtate they have bp this 
Will, they have no ſuch Eſtate with a remainder over, as to make ang 
ifpoſition thereof. Ik a Leale be made to Dugband and Wite , the rs 
mainder fo2 fo2tp one pears to the ſurvivo? of them, neither of them here 
can ſap certainly, which of them ſhall-have this Teale fo2 fo2tp one pears 
in remainder, it * untertain which of them ſhall ſurvive the other; here 
in this P:incipal Cale, the Eldeſt Son being Meir, map well have an 
Acton of Walte, fo: Waſte done; as to the latter -wozds in this wy 


in the Caſe of a Wilt, the Law will make this good. Flemming Fit 


ener nne Anger. ECL e ee nn ana Gee 
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(that the one ſhall be Heir to the other) theſe woꝛds are not meerly void, and idle, 
fo: they map have ſome thing by this Will, but no Eſtate of Inheritance, in as 
much as theſe are woꝛds only of Limitation of an Eſtate pzecedent, which of 
them here ſhall firſt die, the others to lucceed him, but not fo2the Inheritance, 
but if he have Iſſue, the Iſſue is to have the ſame; here is an intereſt paſſed, 
but not ſuch a one as is gꝛantable by one, noz1s8 the lame in the other, but is in 
nubibus, Velverton Juſtice, this a ſtrange Cale, by the death of the deviſo2 a Fee 
ſimple is deſcended unto the Eldeſt Son, in his part, to him deviſed, and alſo 
the reverſions of the other parts in Fee ſimple; he hath Jſſue a Son, and dies, 
ſhall this now go from him? it ſhallnot; an Eſtate in Fee ſimple, deſcends here 
unto him executed, either both ofthem, which ſurvive, o2 neither of them, ſhall 
have this in remainder; we ought here to make ſuch a conſtruction, and to ga- 
ther the meaning of the Teſtatoz, out of the wozds of the Will it ſelf, and in 
this caſe here, the Heir of the eldeſt Son ſhall have this Land, rather than any 
of the other B2others. Croke Juſtice of the ſame opinion, that in this cale clearly, | 
the Iſſue of the Eldeſt Son ſhall have this Land, and not the two ſurviving. 
Sons; by the Fuſes of Law, if there be any repugnancp, and incertainty in a 
Devile, there this deviſe ſhall be void, and here in this Will there is a plain 
repugnancy, and therefoze the Deviſe in this caſe ſhall be void; it appears by 
the caſe in 19 H.8. Old Reports fo. 8. 6, when the intent of the Teſtatoꝛ in his Will | 9H. 2.014 
doth not agzee with the Nules of Law, there this intent ſhall be void, as if a repacts . 8. C. 
Man Devile Land to A. in Fee, and ik he dies without Heir, that B. ſhall have 
the Land, this Deviſe is void to B. foꝛ that one Fee ſimple cannot depend upon 
| another, by the Rule of Law, in 27 H. 8. fo. 27. it is there clearlp agzeed, that „ . 
if Tand be Deviſed to a Man, and to his Heirs Males, the Devilee hath an Oi repon- 
Eſtate Tail without other wo2ds,fo2 that the Law is favourable to all Deviſeg, 7 Eu. B. R. 
and will conſtrue them acco2ding to the intent of the Deviſoz, and fo2 this Rea⸗ 
ſon the Deviſee here ſhall have an Eſtate tail, (otherwiſe it is incaleofa Gant.) 
Ika man deviſeth Lands to his Son, and to his Heirs Males, and if he dies 
without Jiſue, that his ſecond Son ſhall have the Tand, this ſhall no waps 
enlarge the Eſtate, but that his Heir Male ſhall have it, as befoze it wag limi⸗ 
ted. here it is not certain, what Jſſue ſhall have it, and therefoze the Limitation. 
ig void, as idle, and that foz want of a ſufficient Declaration of his intent; 
fo2 if the poungeſt Son happen firſt to die, who ſhall have this Land? by this 
limitation here, it doth not appear, and therefoze the limitation is void and 
idle, and the J\ſue ok the eldeſt Son ſhall have the Land after the death of 
his Father. Flemming chief Juſtice, if the Will map ſtand good to any intent, 
ſuch conſtruction ought to be made to uphold the Will, if it map be. This | 
Caſe was afterwards moved again, and Hill and Bakers Caſe cited, which was n __ 
37 Eliz. B. R. Rott. 382. where the Deviſe was, as in this Pꝛincipal Caſe, and — oral 
the eldeſt Son there died firſt, after his Father, having <Jſſue a Son, as in dant. Rott. 82. 
he Ihe An Cale here, and the better opinion of the Court there was, 
at the JFſſue ok the eldeſt Son ſhould have the Land, and ſo in this Caſe 
now here in queſtion, the opinion of the Court was, that the Jſſue of the 
eldeſt Son ſhould have the Tand upon the death of his Father, and not the 
two ſurviving Uncles: and it was further ag2eed, that the Heverſion of rhe 
Inheritance is in the Son of the eldeſt B2other, and that the others have 
onlp Eſtates fo2 their lives, by the Scope, Meaning, and Lonſtruction of 
this Will, and fo the Opinion of the Court was fo2 the Jſſue of the elder 
Son, being Defendant againſt the Plaintiff, who claimed under the Title 
of the ſurviving Uncles, and by Fenner, Williams, Croke , and Lelverton 
Judges, the Will is good to the Eldeſt Son, and that his Iſſue ſhall have 
the Land: and that the ſubſequent Clauſe in the Will, a ter the particu- 
lar deviles, (s) (that the one ſhall be Heir to the other) is Repugnant 
In it ſelf, to the other part of the Mill, and ſo the ſame Claule is meer- 
ip void in Law , and therefoze Judgment was given by the Court fo: 
the Iſſue of the Eldeſt Son, "againſt the two ſurviving Song, — 
| ; tha 
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64 Termin. Mich. 8 Fac. Praunce, and Simpſons Caſe. Part ] 
Judgment for that bp four Judges againſt Flemming chief Juſtice, who ſeemed ſomewhat 1 


the Defendant, gguhe of it, the judgment thereupon entred bp the Kule of the Court 94 


pot — Querens nil capiat per Billam. 


billam. 


Praunce Plaintiff, againſt Tuchle Defendant. | 


Praunce Plaint. IN an Action of Treſpas, the Plaintiff declares that the Defendant did enter 
_ — and bꝛake his Cloſe, Chale, and dzive his Cattle to his Damags of, dt 
x = DR e Defendant pleads and juſtifies quad Intrationem & effugationem, but pleady 
Rott. 138. in nothing as tothe bꝛeaking, a Uerdic given fo2 the Defendant. George Croke 
Treſpaſi. fo2 the Defendant, the juſtificattonis good, and fo pzaped Judgment fo? the 
Defendant, accozding to the Verdict given foꝛ him. Yelverton at the Bar pxap- 
ed judgment fo2 the Plaintiff, fo2 that the juſtification here is not good, fq 
that he hath not anſwered all the matter laid to his charge; he ought here to 
have answered to the bzeaking, ag well as to theentrie, and therefoze the jul⸗ 
tificationis not good, andp2aped judgment fo2 the Plainriff, Williams Juftice, 
the Defendant here ought to answer and make his juſtification in the ſame 
Manner as the Plaintiff hath declared againft him, and to have pleaded unto, 
o2 made his juſtification, quoad intrarionem & fractionem ag well as effugationem, 
and the Plaintiff is of neceſſity to declare fo, o2 elſe his Declaration had net 
been good. Fenner and Yelverton Juſtices agzeed with him, that the juſtificationig 
not good. (CrokeJuſtice doubted of it) and the Court agꝛeed. Croke Juſtice except 
udgment en: that the juſtification here is not good, without answering to the beaking, and 


J | 
1 cam, and accozding to this relolution, Judgment þp the Rule ok the Court 


TR was entred fo2 the Plaintiff. 


Simpſon Plaintiff againſt Claye Defendant. 


Simpſon Plain- I an Action of Treſpaſs, foz beating, wounding, and impziſoning of the 
riff againſt Plaintiff, the Defendant pleads not guiltp, as to part (8) ag to the beat 
Claye Defen- ing, and wounding, and as to the other Part (8) impziſoning, the Defendaut 


2 juſtifies, that what was done by him, was then ſo done as a Conſtable, and iy 
27. inTreſpaſs. the execution of his office, and lo juſtified, the Jurp found the juſtification gon 
but find nothing of the other matter, — which not guilty was pleaded, and yn 
thep aſſeſſe 12 — to the Plaintiff, foz the wounding, fo2 which they did 
not find the Defendant guilty, and ſo the Jurp gave damages fo2 that 
Jedgnent for Wag not found by them, which was void, there being no g2ound foz them u 
the Defendant, Bibe theſe Damages, and ſo bp the Kule of the Court, this giving of dams 
quod Querens geg i02 the wounding, which was not found, is Erroneous, and the 7 
— per menes the Court was therefoze fo2 the Defendant, uod Querens nil capiat per 
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vol the Court, foz this Erro? alone, the E was reverled, 
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Burgeſs Plaintiff againſt Srandiſb Defendant. 


EN a Wiit of Erro: to reverle a Judgment given in C. B. in an Action of Burgeg Plain. 
debt there bzoughtto2 Rent of 205. and upon N 4cber pleaded; verdig and an dran. 
Judgment was there given kon the Plaintiff; foz the reverſing of which Judg- bg, on 
ment, a Wzitof Erroz was bought, and the Erroz affigned was, Fo? that the B. E. Rr 6... 
Declaration was not good, the Action being in debt to? 20s. Nent, and doth in bebt tor 
not ſhew in his Declaration, how this Kent did gꝛom to be due, as he ought to = 5. Ren: 
have done; and lo fo2 this omiſſion in the Declaration (being fo materially to 


be alledged) the Declaration was not good, and the Judgment there given fo? 


the Plaintiff, in this cauſe Erroneous; and to be reverſcd. Curia, all agzce, this 
omiſſion in the Declaration to be a clear Errour, to vitiate the Declaration, Judgment re- 
and ſo the Judgment koꝛ this cauſe Erroneous: and bp the ule of the Court, each cu- 


the Judgment was reverled. 


Tittleby Tlaintiff, againſt Adams Defendant. 


Na Wait ok Erroꝛ foꝛ to reverſe a Judgment given in an inferiour Court „ w. of Er 
1 at Briſtol ;. In an Action ok debt: Judgment was there given fo2 the Plain: 0s. 

tick againſt the Defendant, being a Surety, and the Judgment was, 7am de 

debico Prædicto, quam de 20 s. coſts. Upon this Judgment a Wꝛit of Erroꝛ bought; , 

the firſt Exroꝛ aſſighed was, fo? that the Judgment was given againſt the , 
Surety, whereas there. was no Judgment given againſt the pzincipal, 2. Er- , 

roꝛ, that no Judgment being given againſt the pꝛincipal, the Judgment againſt 
the Suretp, tam pro debito, quam de Yos. colts, is Erroncous. 3. Errs2; Foz that 
Judgment was, Cu ſit in miſericordia, Whereas it did not appear, that there 
was any appearance to warrant the Judgment, C ſit in miſericordia. George 
Croke fo the Plaintiff, fo2 theſe Erroꝛs p2aped the reverſal of the Judg- 
ment. Yelverton, that the Judgment was well given, and not Erroneous, fo? 
that all is here aided, and made good, being laid to be acco?ding to the cuſtom 
there uſed in Briſtol, and the pꝛoceedings there, warranted: by the cuſtom : by 
the which cuſtom where the party ſued, being there ſummoned, appeared not , 
he was bp the cuſtom there, to be attached per 4-4, fo that there was no Diſ⸗ 
continuance here, as it was objected; fo that no day was given unto him by 
any fule, and fo there being no appearance, there could be no Diſcontinuance. 
2. As to the Erroꝛ aſſigned, fo2 that the Judgment was given ko2 the colts ; 
this is gzounded likewiſe upon the cuſtom, which warranted this to be good; 
fo2 this is laid to be Secundum conſuetudinem, and this is partel of the Judgment 
fo2 the colts. As to the Third Erro? in the Judgment, uod ſit in miſericerdia, 
ag to this, the ſame is likewiſe warranted by the cuſtom. Fenner Juſtice, It 


he pleads not the cuſtom, he ſhall not be aided by the Cuſtom. C74, all a- 


geeed, that the Judgment given foꝛ the coſts, was good; and that in this caſe, 


Secundum conſuetudinem , being pleaded, this ſhall aid all defects. Fenner Juſtice, 
* Briſtol follows London, & eaſdem habet libertates, ag London had. If a man ſells 


his goods bn fraud, theſe goods are not to be attached by the cuͤſtom; and lo 
likewiſe it is, if by fraud he doth convey: No cuſtom is here alledged foꝛ the 


Judgment to be cd ſit in miſericordia. Velverton Jultice.. Yow could the Judg⸗ 


ment he againſt him? Qod fr in miſericordia, againſt him who never'wag any 


Partp to the Action. Fenner Juſtice ; The firſt Judgment is alledged tobe Secun- 
duns conſuerudinem ; and ſo ought allo the ſecond Judgment to be. Curia, the 


whole Court agzeedcleerlp in this, that this judgment being 240d /i: in 2 rok 
ricordia, Whereas he never appeared; this is a clear and an incurable Erroz : Kue ene 
and ſo foꝛ this Erroz onlp, the Judgment is Erroneous, and fo by the Rule Cor. 


Neale 
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Neale Plaintiff 
againſt Sheffill 


Defendant: lich a Sum of monp, unto the Plaintiff on the birth dap ok the firſt child o 

An Action of Obligee, that then the Obligation ſhould be void; the Plaintiff to intitle him. 
Debt upon an ſelf to habe the Action, ſets foꝛth in his Declaration, that the Child was Boz, 
Oder. the monp not paid; and fo2 this cauſe the Action was 13 the Dekendant 
ted Ir. 5, pleads in Bar, that after the Bond entred into, and 


742 
2 Cr. 254 


Tel. 192. 
x Brownl, 109. 


.37.H. 6. fol. 2 6. 


Coke 5 6 As 
fol. 117. 4. 
Pinnels caſe. 


4 H. 8. Dyer. 
fol. 1. 


Yel. 214. 
Mo. 469, 852. 


Neal Plaintiff, againſt Shefil/ Defendant, 


[Nan Action of Debt upon an Obligation. Upon Oyer demanded of the Bond 
and of the condition it appeared to be this; that if the Defendant ſhould Pap | 
the 


| foze the Birth of the 
Child, the Plaintiſt accepted of the Defendant (one load of Tyme) in full fa. 
tigfactionot the ſaid debt, and in full diſcharge 4: (cripti obligationis: And upon 
this plea, the Plaintiff demurred in Law: and the Defendant joyned in the De: 
murrer: and whether this Plea, as the ſame is pleaded, be good, in La 
o2 not, was the queſtion. Upon which Plea, the onlp point inſiſted upon, way 
whether this acceptance of the ſaid Load of Lime, befoze the birth of the Child, 
by the Plaintiff, of the Defendant, in ſatis faction of the Debt, be a good anda 
ſufficient diſcharge of the debt. in Law oz not: Jt was argued fo2 the Defendant, 
That this acceptance of the Load of Lime, bekoze the Birth of the Child, ſhould 
be a on diſcharge of the Debt, and to this purpole was cited the Bock of 
H. 6. fol. 26. | | 

7 an Action of Debt foꝛ papment of mon at a dap to come; and befoze the 
time he accepts of ſome other thing in full atis faction of the Debt: this ſhall 
bar him of his Action (be it either by papments, acquittance, oꝛ by acceptance 
of that, which amounts to as much, as a papment,)being an acceptance in full 
ſatisfaction; this will be good, as appears, bn Coke 5. pa. fol. 117. a. in Pinneb 
Caſe, And bp 4 H. S. Dyer. fol. r. where the condition of a Bond is collateral, there 
the acceptance of another thing in latisfaaion, is no good bar, but contrary 
2t is, where the condition is to pan mony. Yelverton at the Bar, that this ac 
ceptance of the Load of Lime, befoze the Child Bozn, is no diſcharge of the 
Debt, o2 any ſatisfaction at all foꝛ the ſame, foꝛ that the lame was done, aſter 
the Bond entred into, and befoze the Birth of the Child; and ſo the ſame done be- 
foze anp debt did g2ow due; fo2 that no debt here gꝛows due until the birth of 
the Child. FennerJuſtice. This acceptance could be no ſatisfaction, becauſe that 
no debt was due at this time. Yelverton Juſtice. In caſe of a Bond foꝛ to pap 
monp, at a time ta come, the ſame is a debt, and a duty p?eſently,but not demand 
able till the dap, oꝛ the time here ok the birth ol the Child; the ſame is a duty 
pꝛeſentip, but the time ot papment may be deferred; but notwithdanding this, 


the ſame remains a debt, and a duty p2eſentlp: as it one be bound bp bond, con 


this Cale, the Defendant pleads the acceptance of this Load of Lime, foz to be 


ditioned fo2 to pap monꝝ when l. S. ſhould come from beyond Sea: This is a debt 
and dutp — p: but the payment thereof onlp deferred foꝛ a time, and that by 
thcexpzeſs woꝛds of the Condition; but this doth not alter the Debt, it ſtill cop 
tinues to be a debt, and a duty pꝛeſentlp, upon his entring into the Bond; Herein 


in plenam ſatisfact ionem dicti ſcripti Qbligationis. This cannot be a diſcharge ot an Ob 
ligation by woꝛds, but bp —— he might well have pleaded this acceptante 
of the Load of Lime, bp the Plaintiff in full ſatisfaction and diſcharge of the ſun 
of Monp, mentioned, and contained in the Condition of the Bond; and this had 
been good: but then he ought to have pleaded it ſo; and that this wag attepted 
* by the Plaintiff in full ſatisfadion, and diſcharge of the Sum of Monp, in the 
Condition of the Bond, mentioned to be paid; but not to have pleaded, as it i⸗ 
done in this Caſe, viz. that the acceptance of this Load of Lime, was in dif 
charge Di#: ſerigt Obligationis, Which is too ſhozr, and no good pleading; and 
ſo fo2 this cauſe the Plea in Bar is not good; and the Plaintiff had good 
cauſe to Demur in Law unto it: and ſo the Demurrer good, and thx 
laintiff hath good caule to Recover his Debt. Croke Juſtice , of the 
ame opinion; Plea here in Bar is not good: It is verp * 
_ | Fl 
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that this is a debt andaduty 50 iu h though notieo be paid till a tertain time 
come. And this appears to be fo by Lirtletog in his Chapter of ficleaſes fo. Lirtleren Ch 
118. Pla. 512: and 513. and Coke. 8. pag. fol. 1537 and ineFdward Althams caſe , it Releaſes fal. 
is debitum pꝛeſentlp. And map well bekoze the time of papment be diſcharged 113. pla. 512. 
bp a releaſe. Fenner Juſtice: the plea hereof the Defendant is not good, foꝛ that 2513. and 
it is no debt till the Child be Bo2n. Williams Juſtice; the binding bp the obligation 2 - þ fot. 
here makes a debt and duty pꝛeſently. And the payment mentioned to be made cac 2 
in the condition of the Bond, this is not perfoꝛmed here by matter in fact, by 
2 — of the mony, but by the acceptance of a Load of Lime pleaded to be in 
atis faction and dilcharge ſicti ſcripti obligationit, this is nat good, but if he 
had — that this had been delivered, and accepted of by the Plaintiff in 
full fatigsfacion and diſcharge of the ſum of monp mentioned to be paid in the Jacgmene by 
condition of the Bond, this had been then a good plea in Bar, but not as it ig che Rule of 
here pleaded, Curia all agzee with him herein that this plea in Bar, os it ig e Cour gi. 
here pleaded, is not good to Bar the Plaintiff of his action, and therefoze by wh = * 
the ule of the Court judgment was entred fo2 the Plaintifi, ; os 


Limbey Plaintiff againſt Hemmurſe Defendant. 


Na Wit of Erroꝛ to reverſe a Judgment given in the Court of Marſhalſie Linde, plaza 
in an action of debt, there bꝛoũght upon an 1ndetirarus aſſumpſit. The Erroz againi Hem. 
ailigned fo2 to reverſe the Judgment there given, was this, becaufe that the murſe Defend, 
Plaintiff there in his Declaration, did nor ſhew rhe cauſe, how this debt to! Fir of Ku- 
the Plaintiff ded gꝛow due, as he ought to have done. Curia, this is a clear — goo 
Erroz. Foꝛ he ought to have ſhewed in his Declaration, the cauſe of the debt, 3 8. Jac. 
and how it did gzow due unto him, and foz this omiſſion, the Declaration is. Rott. 206. 
not good, and ſo the Judgment there given Erroneous, and to? this only Er⸗ Judgment re- 
roꝛ, by the Nule of the Court the Judgment Was reverted. = verſed by Cur, 


Denton Plaintiff againſt Stocke Defendant- 


12 a Wꝛit of Erroz, to reverſe a Judgment given in an infcrioz Court, in an 

Action ol Debt upon a Bond, tonditioned fo payment of monp, which by the Penton Plaine, 
condition of the. Bond was to be paid, at a dap ta come, in porticu Capellæ de _— Stocke 
Middleton ; upon papment pleaded bp the Defendant, iſſue was jopned upon Wike 1 
Non ſol vit, and the venire facias wag awarded De Middleton. Derdian and Judg⸗ rb „ oy 
ment was given koꝛ the Plaintiff, and a Wzit of Erroz bꝛought fo2 to reverſe — dou 

this Judgment. The Erro2 aſſigned was that this was — a mil trial, aleron well a. 


fo: that the venire faczas wag not well awarded. Curia clear of opinion, that this varded. 


was no mil - trial, but that the venire facias here awarded De Midleton Wag well lsment affr. 


awarded, that the verdie and judgment was well given fo2 the Plaintiff, and _— — 


2 bythe Rule of the Court Nullo Contradicente the Judgment was affir- Court. 


Stat. 2 E. 6. 

- Note upon the Statute of x E. 6. Chap. 13. made fozſetting out of Tithes In dagen ef 
= to ſap pꝛocredings by a Parſon, in a ſuit, in the 1 Court Tithes 

ought by him againſt one ok his Partſh,fo2 hindering ol him in his wap, in the ma provivicion 
carriage of his Tithes. Curia all agzeed in this, that if a Parſon hath his "(ual en i in 

ap ſtopped, that ſo he cannot come to take awap his Tithes being let aut fo2 cur fr the 
510 15 map well ſue foꝛ this in Foe ſpiritual] Court, and there have his remedp. gopping of his 

ut if the queltion be whether the * be of right to have a wap, (8) one way. 
2 wap, 


Flewellin Pla, 
10 adi en Was indebted unto C. in ſuch a lum of mony. And z. in fuch a lum wag 


1 


Part I, 


wap, 02 an other, this is trpable by the Common Law, and not in rhe \pizz, 
tual Court; but it the Parſon have a certain wan gꝛanted to him, and ſet out 
by the Common Law,, if he Se at anp time diſturbed, and hindered by any 
of his Pariſhioners, oꝛ by anpother in the uſe of. this his wap, he map then 
in ſuch a Cale well ſue in the ſpiritual Court foz his remedp. And the wozdg 
of the Statute of 2 E. 6. Chap. 1 3. are, that if anp Parſon be diſturbed, ſtop» 
ped, oz hindered, in the carrying awap of his Tithes, fo that the Tithe comeg 
to be Joſt, hurt, 02 impaired, in this cale he map ſue in the ſpiritual Court 
fo2 his remedp, and upon due p2oof there made thereof, he ſhall recover dou⸗ 
ble value of the Tithe lo taken, o2loſt, beſides his colts and charges of ſuir, 


68 - Termin. Mich. 8 Jac. Flewellins Caſe. 


Prohibition But becauſe in this pꝛintipal cafe, the Par ſon ſued in the ſpiritual Court, foz 
gran fer the right of his wap, whether he was to have that wap oz not, which belong: 


— ed pꝛoperly to the Common Law, and not triable there in the ſpiritual Court, 
in the Spiritual and fo2 this cauſe, the Court gꝛanted a ꝛohibition to ap their further pzo- 
Court. ceedings in the ſpiritual Court. Poph. 185. 

Flewellin and others Plaintiff againſt Rave. 


N an action upon the caſe ſur Trover and Converſion, gzounded upon a dif. 
I ccit, the caſe appeared to be this. That where there was A. B. and C. A. 


An action on 


the caſe Sur indebted unto A. Jr was agzeed between A. B. and C. that B. in diſcharge 


Trover and gf his debt unto A. ſhould diſcharge the debt of 4. unto C. in paping and del 


| 3 vering unto him certain commodities which he then had in his hands, and 
OE n poſſeſſion, being pꝛoperly the goods and commodities of A. and which B. by and 
| with the conſent of A. did aſſume, pzomile, and undertake, to deliver them unte 


C. in diſcharge of the debt of A. unto him, and C. was contented to accept there: 
of. Accozding to this agzcement made between them, E. did not acco2ding to 

hig pzomile, and undertaking-diſcharge the debt of A. unto C. bp delive 

of the goods untohim, but contrariwiſe, did convert them unto his own 

after the death of A. and fo2 this C. bꝛought his action upon the caſe fo? a 
Trover and Converſion; gꝛounded upon this dilcett. And whether this lieth 
o2 not is the pn Curia, the whole Court agꝛeed clear!p in this: that the 
action is well maintainable; fo2 if a man bail goods, to cnc, foz to bail them 
over to another; if he to whom this Bailment was thus made, to bail them 
over, contrary to the truſt in him repoſed, doth not deliver them over, ag he 
was to have done, but doth convert them to his own ule, he harh by this de 
tit, made himſelf liable to an action, both of the firſt baitour, and alſo of the 
party to whom they were to have been bailed over, and either of them may well 
N have his action againſt him fo2 this. And notwithſtanding the third perlan 


here to whom the goods ought to have been bailed, had never the poſſeſſiond 


them, pet this Converſion and non feſance of that which he ought to have done, 
is a wrong, and very pꝛejuditial to C. the third perſon. And fo? ne eh | 
and pzejudice, he may have his action upon the tale, ag well ag the firft bal 
* our. (But both of them ſhall not have their actions.) But he that firſt be 
ging his action; ſhall go on with the ſame. Curia the whole Court aſſo aged 
clearlp in this — that this not bailing over, and delivery of the goods 
by B. the firſt bail unto C. in latisfaction of the debt of A. and accozving 1 
the 1 made between A. and B. that this doth clearln amount in Law 
to make a Converſion. And that by this, he hath made himſelf ſubjec, am 
liable to an ation, to beb2ought by the party to whom he ſhould have delive 
red the goods. Williams Juſtice, if a man delivers a Deed to one, to delive 
the fame over to another, and he doth not deliver the ſame over accozdingh 
the party here to whom the deed was to have been delivered, map 
have” his action fo2 this not deliverp of the deed unto him, and with this 
agzees the Caſe in 28 H. 8. Dyer. fol, 20. and 21. pla. 125. and 225 


» +54 


by 
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in the Gzocers caſe of London bn Mounrague * there, if a man deliver mony to 
bail this over, if the baile doth not perfoꝛm the condition, he is by thin a deb⸗ 
co: of the monp, 02 accomptable, at the pleaſure of the bailoz. And there pla. 
128. in everp receipt, two things are included, (s) either the reccipt is to the 
uſe of the bailour, o2 to the ule of a ſiranger, oꝛ his own ule. Ik the ſame 
be to the uſe of a ſtranger, then he is his debtoꝛ, becaute that the pzoperty is 
not in the baile. Curia, the whole Court agzeed in this, that the action bꝛeught . | 
by C. the Plaintiff, againſt the Defendant, being the firſt baile, fo not bailing png 
uk the goods unto him actoꝛding to the ag2eemeat, was well Hzought, and that praincis by As 
here Was a good converſion in Law, and lo by the ule of the Court Judg⸗ Rule of che 
ment was given foꝛ the Plaintiff. | | Court. 
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Jn an attion upon the tale bꝛought fo2 fſanderoug woꝛds the cale was this. 1, 2 2916. 
The Defendant ſpake theſe wozds to the Plaintiff Himſ:if. (6) Thou arr a of the Cas 
perjured fellow, thou hadſt 10 l. to take a falſe oath, and therefo:e thou art a for wores. 
to-\wom fellow. TTihether theſe woꝛds are actionable, was the gucſiion. 
| Yelverton Juſtice, that then are not actionable, fo2 he map take the meny and 
not take the oath. Williams Juſtice, thoſe wozds are ſcandalous, being a g:cat 
ſcandal to his name, credit, and reputation, and a blemiſh, and diſcredit unto 
him, and thercfoze actionable. Fenner Juſtice, that the woꝛds arc actionable, if ont 

laith ot another, thou didſt aſſauit me on the high map ro rob me, theſe woꝛds 
are ſcandalous, and acttonable. So here in this cale the woꝛds arc actionable. 


©» © 


Rowland Egerton Plaintiff againſt Edward Morgan and others 
Detcndants. 1 


} 


E an Appeal brought ko2 the death of his Bother, killed bn Morgan. In Egerton Pla. 
which Appeal, the Dlaintiff declared againſt the laid Edward Morgan, a- againſt Mor- 
gainſt Morgan his Brother, and againſt one William Robinſon, but fo2 that then 92 in, Appeal. 
were not to be found (as bp the Return of the Sheriff appeared,) he pꝛoceed⸗ 
ed only againſt Edward Morgan. Henry Vebverton at the Bar ertepted againſt 
the Weit, quod minus ſufficiens in lege exiſtit, to enfoꝛte the Defendant to answer 
the ſame, and lo Demurred in Law to the Wzit. The Court gave oy * the 
argument, faping that when they gave their Judgment upon this Appeal, 
the ſame Judgment ſhould have Kelation unto this dap, and that the dap b 
them given ko? the argument of this Appeal, is but onlp a dap of g2ace. At- 
| terwards Yelverron beginning to argue, laid that he would ſpeak fo2 Morgan, 
and therein he would alſo help the others in the Appeal. Foz it the A veal be 
not good againſt Morgan, but ſhall abate, the ſame ſhall be then allo abated 
againſt the others. The Wait here is -1i»« ſuſſiciens to enfozce the Defendant 
to anſwer, and therefoꝛe he pleaded over to the Felony., The Wꝛit as it is now 
in Court, is not ſufficient ; 7» favorem vite which the Law hath of a man, it fo 
Novides that the Wit of Appeal ought to be moſt exact, and moze eraclp 
aded, than any other action, and if the ſame be once abated, it ſhall not be 
afterwards revived, It appears bp Stamford lib. 2. fol. 82. that an APs Stamford lib. 
py ſhall abate foz falſe Latin, oz fo default of fozm, and to this purpoſe 2 fol. 82. 
the cale in 13 E. z. Fitz. tit. Corone pla. 121. Where in the Wzit of Appeal, 13 E. 3- Fi 
the word (Habeas) wag left out, and fo this omiſſion the Wzit was abat⸗ meg 
ed without aun amendment. Bp all which it appears, how favourable te 
Tah is co the life of a man. In the Appeal was ſhewed the Weapon, with 
which the party wag killed; In what part of the Body the ound 
wag, the Longitude and Latitude of the Wound. It was p2aped that the 
ance of Morgan might be ag well upon the Jndiament as upon the 
al. The Kecozder of London pꝛaped, that then might pzoceed 1755 
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che Indicment notwithſtanding the Appeal was hanging. Exceptions being 


taken to abate the Appeal, but becaule they had not the Exceptions ready u 


deliver into Court, the Court did much diſlike of it, fo? that a plea pleaded in 
abatement of a Wzit, ought to be ſhewed p2elentlp, and therefoze the Erceptiong 
were ſhewed. Man Secundary infozmed the Court, that if thẽp ſhewed not their 
Exceptions pꝛeſentip, the plea didthen amount to no moꝛe than to a not guilty, 


The plea here is, that the CUrit is minus ſuſſiciens to canle the Defendant to 


22 K. 4. ſo. 33. 


3 

Coke 3 pa. fo. 
72. Weſtbyes 
Caſe. 


anſwer. They ought to ſw wherein: George Croke fo2 the Defendant, this 
ought to be done with this difference, if it be matter in Law, there he needy 
ſap no moze , but mins ſuſſiciens, but if it be matter in fac that is alledged, thery 
he ought to ſhew what the ſame is. The whole Court did agzee this differeng 
to be good Law. The pꝛiſoner was bailed, and the bail was taken Body 
foz Bodp. Afterwards Henry Yelverton argued fo2 the Defendant, that the 
Git of Appeal was not good, and ſo the Appeal ought to abate. The Wit 
here in Court, is a blank Crit, (album breve) (8) without anp return at all, 
and thereloze not be anſwered, the Wꝛit not ſerved at all. You declare, we 
come in, and the CUrit not ſerved, and fo in this inſufficient. Jt appears by 
the retoꝛn that the Uirit was directed to the Sheriff of Middleſex, retoznable 
Octob. Michael, at which dap the lame ought to have been returned. | 
woꝛds of the return are thele, by vertue of this Writ to me directed, J 
have taken the Body of Edward Morgan, whoſe Bodp J have here ready in 
Court, at the dap, and as foꝛ the other two non ſunt invent. in ballivo noſtro. And 
at the end of the return was ſet down. Reſponſe. vic. Sabaſtian Harvey, &c. 

Cokeine. Thep returned this, but thep were not then Officers to 
the Court, noꝛ tothe Ring, and fo enabled to make the return, and therefoy 
the return inlufficient. The Writ was direced Y'icecomiri, and fo ought the 
return to have been bp the Vic. none can make a return of a Mrit, but ſuch 
a perſon, who at the time of the return remained an Officer to the Court. J 
the old Sheriff be removed befoze the dap of the return, the new Sheriff is to 


make the return, and to this purpoſe, is the Book of 22 E. 4. fol. 3 5 and Fi. 
e 


in the Cale of a Wzit of Erroz to reverle a falle Judgment given bekoze the 
Majoz and Sheriffs in the Court at Coventry, and Coke 3. pag. fol. 7 2. Well 
byes, Cale, where it is relolved, that after the Election of a new Sheriff, and 
befoze deliverp over of the Pꝛiloners to him, they do remain in the cuſtodp of 
the old Sheriff, and after the deliver of them over to the new Sheriff, he at th 
dapof the return, ought to return, cepi Corpus; but in this caſe the return by 
the new Sheriff befoze my delivery over of the Pꝛiſoners to him bp the old 
Sheriff,is no return at all in Law, And the old Sheriff can now make no 
return, he being no Officer at all to the Court, but the new Sheriff is the 
officer tothe Court and ought to make his anſwer unto the Kings Wꝛit to 


him direced, and he doth not here return a Cepi Corpus, but onlp an Endoxs 


but that is in Cale where befoze he hath made a return ok Cepi Corpus, G 


ment in this manner, ſetting his hand allo to the return, with this Pol 
ſcript, (s) This Wzit as it is above ſubſcribed, J the now pzelent Sheriff 
have received from mn Pꝛedeceſſoꝛ the old Sheriff, going out of his Offa; 
and this upon the matter is no return at all. Pzoces may in fome Caſk 
be awarded unto the old Sheriff fo2 to bꝛing in the Body of a Pziſonrx, 
paratam habeo. And akterwards he is removed and a new Sheriff made, up 
on the non-appearance of the Pxiſoner, Pꝛoces ſhall in this caſe go to th 


old Sheriff but not otherwile. Where the old Sheriff is removed, the nah 


Old Book of 
entries tit. 
Appeal de mort 
ſo. 46. 

Paſch. 33 H. 

6 Rott. 39. 


Sheriff ought to make the return. Here the new Sheriff hath made aw 
turn, but the fame is not good, being but of parcel of that which he ought 
to have returned. Foz as to the other 2. his return is Non ſunt invem b 
ballivo noſtro. this his return is not good. Fo? that he ought to have ſaid; that 
thoſe 2. no? either of them were to be found. An appeal map be commm 
ted, either bp Bill, 02 bn Wzit, and where it is by Wꝛit, ag-appearerhis 
the old Book of entries Tit. Appeal, de mort. fo. 46. Paſch. 3 3. H. 6. * 
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e Mit of Appeal is a Wzit conditional (8) if he find Pledges, that 
- 7 th t to attach the Bodp of the party, and there]Hedge# were put 
in, the Appeal was there bought by a Woman fo? the death of her Husband 
at the dap of the return the parties appear in Court. at which dap, the Sheriff 
now miſit inde bre ve, the Plaintiff pꝛaped to have another dap fo2 to declare, and 
fo2 the Sheriff to bꝛing in his return, the Detendant pꝛaped that the Plaintiff 
might now pꝛoceed againſt him, and declare, this being the dap of the Lieturn; 
there it was holden by the Court, that if the Partp did not declare on the dap 
of the Return, the Appeal is then loſt, and therefoze, by the Oꝛder of the Court, 
the Plaintiff was to declare, notwithſtanding, the Sheriff, had not made his 
return, but becauſe no {Uzic of Appeal was ſerved and executed, by reaſon 
whereof verſus eum de jure narrare non poteſt, petit breve Sicut pluries vic. com prædict di- 
rigendum fo; to attach the Bodp, and to have him there, and die, &c. and that 
the map not be put to declare in the Appeal befoꝛe the Wait be lerved, executed 
and returned, and the Defendant being ready in the Court to anſwer the Plain- 
tiff in the Appeal, if he would declare againſt him, and in regard the Plaintiff 
refuſed fo to do, he pꝛaped that he might be diſcharged ok the Appeal, and foz 
this cauſe it is there ruled, that the Appeal ſhould abate, and the ſame there 
was atcoꝛdingly abated.This Cale map well be compared to the pꝛelent Caſe 


nom in queſtion, fo2 that here in effect is no return at all, made by rhe Sheriff, . 
and this is the Caule of the Demurrer here. Ji the Sheriff makes his return, 


and doth put his hand to the Wot, clearly this is not good (but it is laid) that 
the old Sheriff did put his to the Wꝛit, if he were at that time, but he was out 


ok his office, and ſo he was io Officer to the Court, and fo it is in effect, ag 
it he had nat put his hand at all to the return, and ſo the return, being as no 


return in Law, is meerly void. But now it is to be conſidered, whether the 


hand of the new Sheriff to the Mzit, ſhall aid it, and make it good; it ſhall 


not, fo2 that he hath made no return at all, in his own name, fo2 he doth not 
ſap, C epi corpus, nec, paratum hic hav:0, ag he ought to have done, and therefoze all 


this appearing lo to the Court, it was p2aped, that this Wit (being - 
nus ſufficiens in lege, to enkozte the Defendant to anſwer to the ſame) map fo2 


this cauſe be abated, George Croke, the Wyzit is not good. Firſt, where it 
laid, G. fecerit nos ſecur? de clamore ſuo proſequendo, &c. this is not good, fo2 


that he doth not ſhew as he ought to do, in what Cauſe this was in, and 
between what perſons, this is omitted in the Wꝛit, and therekoze not good. 


Secondly, Foz that in the Appeal, he hath named himtlelf, Frater, and doth 
not ſap, as he ought ro have done, frarer, & heres. Firſt, he names him- 
ſelf —— beæres, but this is only by wap of addition, but in the point of the 
Writ, he ought there to have ſaid likewiſe,” beres, but this is omitted, and 
ſo faz this omiſſion the Wꝛit is not good. Note, that thele two later ercep- 
tions were over-ruled, and rejected by the whole Court; afterwards this Caſe 
folemnlp argued by all the Judges Croke Juſtice, this is a Cale of gꝛeat 
Conſequence , and Jmpoztance, Life on the one ſide, and on the other ſide, 
Revenge, ultor- ſanguinis, ſtriftum jus is to be rendꝛed to them both, Extepti⸗ 
ons have been taken, ſome to the Wꝛit, ſome to the Return, and ſome to 


the Act of the Court. As to the exceptions taken to the Wzit, no juſt extep⸗ 


tion hath been taken to the lame, but that this Wzit remains good, notwith- 
ſtanding all the exceptions taken to it, pet the exceptions were verp fozcible, 
Firſt Exception, becauſe it is not ſhewed againſt whom the plaint was, as 

ex pracedentibus, & conſequentthus , this being conſidered, this is good 
ban f. and a perfe Declaration, in quo clamore, &; verſus quem, this was, if 
pou lap all together. Secondly, Becaule it is not erpzeſſed in the Wit, 
Cujus beres ipſe eft , this is lufficientlp expꝛeſſed in, and bp the P2emiles, 
the Courſe of t e Chancery is fo , & Curſus Curie, lex Curie. Curſus Cancel- 
larie Liz, and this is verp true, the Wzit is bꝛieflp alledged , foꝛ the 
aboiding of Tautologie In this, & gdicitur breve , quia rem breviter enarrat, 
and the Rule of the Law is this, Ju neceſſgrie intelligitur id non 
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3. deeſt. Thirdly, As to the Return, this being Sanct. Michael. and doth not ſay 


xim. futur. ag to this, this ſhall be intended to be ſo, and it is not the tour 
ok the Court, fo to mention this, ſoꝛ that the Law ſuppoleth it fo to be; 
thele are not exceptions of ſubſtance, foz to overthꝛow the Appeal. Anothy 
exception taken to the Neturn of this (zit, and this 18 gꝛounded upon th 
Act of the Court; as touching the validity of this Appeal in the Law, thiz 
was dated Tr. 18. Junij retornable in 8 Mich. next enſuing, the old Sheriff took 
the Body, and returns a Ceyi Corpus infra Comitat. cujus corpus paratum habeo, any 


' fo2 the others non ſunt in mea balliva, the new Sheriff, lud breve fic mihi delibera! 


furt in executione; &c. officij, and the others are not, if this be good 

this is good, and the old Sheriff, as to this, is a good Officer to the Con, 
and map well bꝛing in the Body, Cujus Corpus deliberari to the new Sheriff. 
the old Sheriff remains an Officer to the Court, until he be diſcharged by 


Myꝛit, De exoneratione Officij, Untill this Mꝛit comes to him, he remains ay 


Officer to the Court, and a Wzit may be directed to him, that he by Inden 
ture, ſhall deliver all manner of Erecuttons —— over to the new Sheriff 
and therefoze there is a notable Cale, that if he do not deliver the Cauſeg gl 
ſo, but Body only without the Cauſes, that this ſhall be an eſcape in hin 
if the old Sheriff returns a Cepi Corpus, & paratum habeo, if the Pziſone 
appear not at the dap of the return, a Diſtringas ſhall be awarded to the ol 
Sheriff, fs that the old Sheriff map well ſayin his return to the Court, 
paratum babeo, foz that he ſtill remains a ſufficient Officer to the Court, to re 
turn this next as to the truth of the return, Corpus paratum habev, When ag 
by the Kecozd here it appears, that he was bailed, whether this ſhall make th 
return bad? that it ſhall not, but that the return is good; this intervenicnt At 
(of Baplement) makes the Caſe the moze intricate ea occaſione reddidi 
/e, it map be doubted, whether he map ſo do, when the Pꝛoces was in the ſany 
Court; it map well be, and he map well here be taken, upon the return of the 
Sheriff, and upon this the Court map pꝛocced, fo that notwithſtanding all 
the exceptions that have been taken, the Appeal remains good, and the 
Court map well pꝛoceed upon the Appeal. Williams Juſtice, The Declaration 
here is againſt Morgan, Comparentem hic in Curia, who talkies notice of it, and 
demands oyer del Br. and a Demnrrer is to the Mꝛit, and to the other matter 
pleads Niext culp. lo that now we are to [peak to the validity of this Whit, 
whether the ſame, as it is, be good,o2 not; ſome things urged t amicus Curia 
The Court is not bound to look into any thing, but into that, of which 
doubt map be made. Firſt, therefoze it is to be conſidered , whether this 
Wit be good, o2 not. Secondly, whether the return herabp the Sheriff, af 
the ſame is made, be good oꝛ not. Thirdly, whether here be any party it 
Court, againſt whom he map declare in the Appeal. Fourthly, whether am 
intervenient Act hath pꝛejudiced the Cauſe any waps. Firſt, as to the 
Wit, it is ſuch, as was Erroꝛz at the beginning, and there is no other fon 
ko the ſame, and there is no Book fo2 to warrant thele exteptions af 


have been taken, all the matter is contained in the Weit, and therefoze i 


its called Breve, quia rem brewiter enarrat , it [ets foth the intention and meant 
ing of the parties, this pro clamore proſequend: cies Haves pil 
this ought not to be expꝛeſſed in the Wait, and this is very plain, that the Bu 


is good, notwithſtanding this, proxim. futur. in many Caſcs this is bei, 


but it is good in this Caſe, as it is expꝛeſſed, and to this purpoſe: ip th 
Caſe in 26 A pla. 3. An Aſſiſe was diſcontinued, by the not coming os tht 
uſtices. An Attachment awarded to ſummon him to appear, and it is note} 


pꝛeſſed to be 24 Curiam proximam futuram, and here to: this omiſſion the ſameſiſ 
to the gꝛound, but it ſhall not be ſo in caſe of an Appeal, foꝛ the Law intends 
this, that it ſhall be the next enſuing, without erpꝛeſſing of it, ſo that the Wi 
remains good, notwithſtanding theſe exceptions, and the Demurrer bein 
generallp to the Wꝛit: which being good, the Demurrer is at an ent); n 
falls to the gꝛound: ghe Wꝛit and the return here, are but one a 
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Sheriff, and this is uſual here fo to be done, the return of the old Sh 


appears, this is good clearly, in 8 H.4.fo.21. 
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2 


in Taw. Secondly, as to the return here, this is good in Law, foz befoze the 

Statute of York made 12 E 2. cap. 5. Raſtal Returns ot Sheriffs fo. 345. pla. 3. nu 2. 
name wag ufcd to be put to the Return of the Wzit, by the Sheriff, no2 pet by stat. of Lorle 
anyother Miniſter, oꝛ Officer, which was conteived to be inconvenient, where: 12 k. 2. chap. 
upon complaint was then made of this in Parliament, and upon this it wag 5- al Re- 
ozdained bp the fame Statute, that the Sheriff ſhould put his name to everp e be 
return made by him, but otherwile it was, befoꝛe this Statute made, but now — vg 345. 
inte this ſtatute the Sheriff ought to put his name to everp return by him made 

the which if he ſhall omit to do, this will make the return Erroneous, theſe 

things are here conſiderable, (8) Firſt, the return: Secondly, the Act of the Court. 

Firſt, as to the return, as it is here made, the new Sheriff thus returns, Sic in- 

dorſar. fuit mibi deliberat. both at the time, and ſince, this is a good return, and, as 

the cale wag, it could not be otherwiſe; ſomething was here done by the old 

Sheriff, in his time, and ſome thing by the new Sheriff, each Sheriff is to 


make anſwer, foꝛ what was done in his time, the old Sheriff was ſtill charg- 


able with the body of the Pꝛiſoner, & each Sheriff to certifie to the Court what 


he hath done, as to the Exigents in the C. B. and here foꝛ ſo much as hath been 


done by each, to be certified actoꝛdingly, and foꝛ the reſt, that to be with a Si. 
indorſat. fuit; and what each hath done, a return is to be made c> it to the Court, 


who are to judge of the return, & therefoze the old Sheriff (as to ſome purpoſes) 
is, and ſtill remains an Officer to the Court, and of ſome things, acced, & done 
by him, the Court is to be certified by him of the ſame, and by his return, if 


he was not Sher ift, and pet he males a return, this is void, and to no purpoſe, 


but otherwile it is here in this caſe, where it appears, by matter of __ | 
02 


that he wagSheriff, by theKecozds,here it appears, that evern Sherift ought 


to make his return to the Court, of that which he himelf hath done, and ol that, 
which the other hath done, the old Sher ift is an Officer to the Court, after a new 


Sheriff cholen, ag appears by the Book of 22 E. 4. fo. 33, 34. fo2 the Law takes 

notice of the old Sheriff, that he by the W2it to him, rakes the body, and re- ** E + o. 
turns a Cepi corpus, and all this is entred of Hecozd Trinit. 11 H. 4. fo. $2 Fitz. tit. 1 8 0. 
Return del vic. pla. 5 3 Bre. al vic. to enquire of waſte, who returns quod mandavi Ballivo 82 Fitz. 35 ; 
neo libertatis, qui nullum dedit mibi reſponſum, koꝑ this cauſe the Sheriff was amer⸗ Rewmrn. 


ted, anda /icur alias awarded, fo2 that by this Wit he is Judge, and hath power el vie. pla. 53. 


to enter into the Franchiſe; and in 33 H. 6. ina Mꝛit of Annuitp, a return wag ; H. 6. 
made by the old Sheriff, quod nibil haber, this return he made, as an Officer 
of the Court, and he map well be amerted foꝛ his falle return made — was 
; ifk in ſuch 
a cale is good, foꝛ that cvcrp one ought to bear, and luppoꝛt his own burden, ſo 
this p2ncipal Caſe, the Wzit is good, and the retnrn well made by the old 
dhcriff, But poſito that the Sheriff had put in no Wzit — The Appellant 
omes at the dap, and the other appears, this ſhall all be now made good bp : 58. 3. 
this, fo2 this Hath been ag2ced, that he is the ſame perſon, and now all foꝛmer Tir. coron. 444. 
defects, and inſufficiencies by the appearanceare made good; if the Sheriff re- 4 _ — 
rn manda vi ballivo, & — nullum de dit mibi reſponſum, and afterwards the party 2 —_ 
| 4.f In an Appeal, if he appears, an?ged 
ages that he is the ſame perſon, this is gcod, andſufficſent, in L. 5 E. 4. fo. 69. 8 H. 4. b. 21. 
In a perſonal Action in the C.B. Pꝛotes continues till the Capias upon which £ 5 E. 4 fo. 
the Sheriff returns Cep; corpus, & languidus in priſona, and afterwards upon che 


Ponto Duces rerum, the partp appears befoze the Wzit returned, and pꝛaps 


hat the | pores map count againſt him, and fo2 that the Plaintiffcould not de- 
5 bur that he was the ſame party, but ſaid, that he had no dap in Court, until 
he Sher iff had returned his Mꝛit, the which he hath not ag pet done, and it was 
uled by the Court, that the Plaintiff ſhould declare againſt him pꝛeſently upon 
is his appearance, and pꝛaper to have him declare, and the partp was bailed, 

and agzeeing with this is the book of 3 3Ll. 6. in the old Book ol Entries Rot. 39. 3 H. 5. 00 

In an Appeal in this Court by a Feme, fo? the death of her Hus hand, at the dap Book or En- 

ff the. Alias vicecomes non miſt breve, and the 1 came, and pꝛaped that #i-s Rot. 9. 
the 


— 
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tze Plaintiff might declare againſt him, agzeeing himlelk foz to be the ſan 
perſon, it is there agꝛeed that ige Plaintick tyould either then declare, oꝛ the ay 


cal to be loſt. And to in this tale here, pou allowing of him to be the lame pa 

on; what is now to be dane, it is to be conſidered; If upon demand, he ſhaj 

ſay; that he is not the ſame perſon, this peradventure might be material, hy 

not here, as this Cale is, betaul. it is here confeſſed, and agzeed, that he is th 

ſame pcrſon, ſo that no materiai doubt, oꝛ Objection can be made, and this Cah 

is here ag2ecd to be lo, and lo the Mꝛit here is good, and the Return is likeui 

2. good. Secondly, In the next plate, the Ac ot the Ceurr, is to be conſidered; j 

hath been ſaid, that in the body of the Neceꝛd, the very Wart is recited, and iu 

he reddidit corpus ſuum ut in cu fie dia mare ſcalli reddidit —0 . ea occaſione eſt in cub 

| dia mareſcalli ht defeuds this, here iS the Wꝛit, and upon this an appearance inn 
27 H. 6. H. 6. there the party appeared gratis, and was bailtd, and had a Superk dds, 
| if Morgan the Pꝛiloner here had pꝛaped this, he might well have had it, th 
Court did hcreupon bail him 4e die in diem, ſo that he going by Mair-priſe, nay 

can declare againſt him »: in cuſtodia mareſcalli, but he ought foꝛ to be in his aj 

Trinit. 5 H. 6. todp, and ſo is the Book caſe in 7 H. 6. fo. 4 1. & 42. ke ought to be in his cuſloq 


fo. 41, 42. o no Declaration can be againſt him. and there it is laid, ther If a man be uf 


at Main- priſe, de die in diem, no man ſhall have a Bill againſt him, as again 
man that was in cuftedia, and ſo when he is bailed, it being all one: but pet th 
| . 1 party is ſtill i» cuftodia to ſomt purpoleg, and ſo is the Book of 9 E. A. fo. 2h, 
ference be. he beclare againſt one, as in cuſtodlia mareſcalli, and he is not in his cuſtodp, th 
tween a Bill ig not good, the Caſe there was in a Bill of debt againſt the Tozd Ferrcr;, þ 
and a Writ o- cuffodia mareſcalli, the Bill was challenged, foꝛ that the Plainriff had not foun 
riginal, fs to ann Pledges, andthe Loꝛd being out of cuſtody, the Dlaintiff would hare kom 
Wha ads _—_ Pledges there in Court, but could not, becaufe the Bill was abated : but ma 
0ziginal: Action by Wꝛit, although he have net tound pledges to the Sheriff, 
he map here findPledges in Court, and ſo is the differente; but by the Boekd 
18 E. 4. fb. 9. 18 E-qf0.9.b. by all the Juſtices en Bank Le Roy. It is there ag:eed, that if in a 
b. Pledges bot Bill, oꝛ Wzit, Pledges are left our, that the Plaintiff at any time, Hangiy 
matter of form the Plea,may find Pledges, foz that this is in the dilcretien of the Juſtites, as 
* fo. 2. & is ut matter of ſoꝛm, 2 H. 7. fo. z. It was moved En Bank Le Roy, Where one ls 
* Plaint. by Bill, againſt one in cuſtodia mareſcalli, & the Detendant emparles til 
the next Term, the Bill being vicwed, the Plaint. had not found Plcdges,it wa 
there queſtioned, whether he might then put in Pledges o: not. and held chath 
Note the di might, and acco:dipgly Picdges were —_— a 1 there was talent 
Reede betucen tern a Bill and a Wit, fo2 the Wꝛit is, Si le Plaint. tecerir te ſecurum, 8c. @ (oi 
2 Bill, and a not the Bill. If a man be endiced of felonp, and is bailed, appcars by Main pi, 
Writ as to extra cuſtodiam mareſcalli, and therefoze cannot declare againſt him, 11 H.. fo,6.; 
Pledges. Jn an Appeal of Mayhem, the laintift counts, and the Defendant makeshij 
11 H. 4. 10.6.7: ̃efence, and afterwards ſaith, that the Trit was rot ſerved, foz2 that i 
Sheriff had not returned Pledges, c. and therefoze he ought not to be put i 
to anſwer; there it is laid, that Pledges are to be put in, and that this maph 
as well done in Court, as to the Sheriff, and when the party appears he may 
in Pledges in Court, and the Defendantis to anſwer;othcrwiſe it had been,ifth 
Defendant had not appeared, there he ought to have been bꝛoughe in by Pꝛo i 
In the Pzincipal Cale here, Morgan appears in Court, and takes notice of th 
13 Eliz.Dycr P20ceedings againſt him in 18 El.Dyer,to. 348, 349. pla-14. an ang?p taſe betiver 
pla. 349, g Baron of the Realm, and a Nobleman. In an Appeal by Howel de mortef 
349. tris ſui verſus Forteſcue, and others. Forteſcue Appears, the others not, the Plain 
counts againſt the others as Pꝛintipals, and againſt Forteſcue ag acteſſarp bely 
and after the kelony: Forteſcue, appears and pleads in abatement of the W} 
| that there was no ſuch William Harriſon de M. (againſt whom the Appeal wi 
The return of hꝛought as Pꝛincipal) in rerum natura the dap of the Uirit purchaſed, noz ata 
8 time after (the truth was) the name of Baptiſm was miſtaken, (8) Willamf 
avert") ko: Thomas H. it was held in this Caſe by the two Chief Jultices thi 


the Detendant, 


in favorem vitæ Although there was another William Harriſon in another County, fi 
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of the pꝛotedi 


pet the old Sheriff. it doth not appear hereby this return, that the P21 
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in the Connty of Bucks, where the Vill of M. ig, oꝛ if he were dead befoze 
by ne haſt the Plea is good, and that in favorem vitæ, the Defendant 


| o Traverſe the return of the Sheriff. Jn the Pzincipal caſe here, the Urit, 


ihe Keturn are both good, and the Defendant appearing, and taking notice 

againſt him, there is no ſufficient reaſon tan be given, why 
the Defendant ſhould not anſwer, and receive his Trial. Yelverton Juſtice, the 
Defendant here pꝛaps oyer of the TUrit, and of the Heturn thereof, the (Urit 
of Appeal here is good, the Pledges are nothing; where the Party is in Court 


at the day ot the Return, he map appear, and the Sheriffmap well make hig re: 


turn in 22 The Book of Aſſiſes pla. 3. where a MArit comes to the Sheriff, which 2 The Book 
is tobe ſerved by the Pailp of the Franches, the Sheriff here ought firſt to of anics pla ;. 
take Pledors, befoze that he wꝛites to the Bailp fo? to ſerve the TUrit, this is 

there lo held bp Sharde, that the Sheriff de ure, ought to take Pledges as befoze; 


but by the Repoꝛter, the Baily map well take Pledges e proſequendo; but it 


is very clear, that Pledges map well be taken, either in the Court where the 
return is, oꝛ befoze the Sheriff, and this is uſual: as to the exception taken be⸗ 
cauſe it is O#abis Mich. and doth not ſay proximo futur. this is good, not with⸗ 
ſtanding this omiſſion, fo2 that it ſhall be intended to be the next, and ſo it ·ĩs 
uſital : as to the Objection made, becauſe he doth not ſap in the Whit, frarer &- 
heres, this is good, and needs not to be in: and it had ben but Surplulage, it 


it had ben ſo, fo: in the beginning; he names himſelf to be Frater & hæres, and 


this is ſufficient,and the concluſion is good, 4 re/; pondendum prædictum Roaplan lum, 
de morce prædict. this is good, and lo the Mꝛit, as it is here, is clearſy good. But 
the gꝛeat point of difficulty here in this Caſe, doth reſt upon two matters of 
the Return as to the Appeal, and whether the ſame be diſcontinued oz not, 


wherein conſideration is to be had. Firſt, To the Keturn of the old Sheriff; and 
Secondly, to the return here of the new Sheriff: the Neturn here appears judi⸗ 
tiallp to the Court, and the Court ought to take notice of it, and to have a due 
tonſideration of the ſame, although they are inkoꝛmed of this; bp one only, at a- 


micus curiæ; here is no good return made in this Cale by the old Sheriff, foꝛ that 
he is now antiquated, being out of his Office, and fo no Officer to the Court, 
neither can the party come in upon this return; it the name of the old Sheriff had 
bien only to the Mꝛit, it had then been a good plca fo2 Morgan to have ſaid, that 
he was no Officer, and that the return was not made by an Officer of the Court, 
fo that the ſteturn made bp the old Sheriff, 18 no good return in Law at this 
day; but it is laid, that the new Sheriff here made the return; as to this, if 
the return made by him, was in the name of rhe old Sheriff, this is not god; 
as to his return here, nothing at all is here returned, as done bp him, he faith 
nothing at all of the bodp of the Pꝛiſoner, but only mentions here an indo2le- 
ment upon the return, the party ought nor to appear upon this, the ſame be- 
Ing no g:2ound no? warrant fo2 his appearance; the Declaration here againſt 
him is, ag in Cuſtodia Vic. and the new Sheriff had him not in his 4 noꝛ 
oner 
was at any time in Cuftodia of the new Sheriff, unleſs bp the Jndentures be⸗ 
tween them, it appears that he was by the old Sheriff delivered over to the 
new, as it appears Coke 3. pa. fo. 72. in Weſtbies Caſe; the Plaintiff here can- coke 3. pa. G. 
not declare againſt him, as being i» Cuſtodia ot the old Sheriff, fo2 that he is 52. in wet. 


nom no Officer to the Court, neither can he here declare againſt him, as being dic caſe. 


in cuſtodia of the new Sheriff, fo2 that he never had his bodp in his cuſtody, 
delivered to him by the old Sheriff, but pet he remains with him, and no 
Diſtringas here ſhall be awarded to the old Sheriff, to have the bodp of the Pꝛi⸗ 


ſouer in Court, becaule that he is no Officer to the Court, and herein the Dif- 8 


| ference will be this, if the Sheriff returns kt the day Ceps corpus, and have not — kr 


the body readp, he ſhall then be amerced, and a Diſtringas ſhall iſſue to the Co- — — 
roners. Secoadly, if the old Sheriff at the dap returns Cepi corpus, and that befoze „here the 
the dapof the return, he was removed, and a new Sheriff made, the Diſttin- sherif is to be 


| Bas here ſhall be awarded to the new Ys (if it appears upon reco2d,that he zmerced. 
2 


harh 


* 


* 
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The Appeal 


diſcontinued. 


3 „ 
Exceptions 
to the Writ. 

1. 


2. 


hath talen the bodp, but not otherwiſe. Ik the Sheriff returns guad mand 
ballivo, who anſwers quod cepit corpus, and bangs him not in at the day, he ſhai 
be amerced, and a Diſtringas ſhall go to the Bailp oꝛ the Sheriſt koꝛ to bzingy 
the body by him. taken: Jin the Pz2incipal cale here, the return as it ts made 
is not good: here the party Oekendant hath appeared * the Queſtion now 
is, whether this his voluntary appearaice ſhall male all to be good, which waz 
otherwile defective upon the fieturn; this his appearance ſhall not make the ſay 
good, fo: that the Plaintiff here ought to declare againſt him, upon ſony 
Wzit, o2 not at all: if the Defendant hadplcaded here generallp, to the felom 
he might then have well pꝛoceeded to the trial of him, but where he appearg, 
ag in this Cale he doth, and demurg unto the Wꝛit, other wile it ſhall be; then 
in the next place, it is to be conſideredof here, whether this Appeal be diſcoy, 
tinued oꝛ not. As to this, the Appeal here is clearlp diſcontinued, the Defey, 
dant was in cuſtodia mareſcalli, the laſt Term, at the luit of the King, & « 
caſione prædict. he rendꝛed himlelf to the cuſto>p of the Marſhal, and orb 34; 
cbael. he wag bailed, how ought the Plaintiff now to declare againſt him? g 
man cannot be, at one and the fame inſtant of time, a pꝛiſoner unto two (8) 
to the Marſhal, and alſo to the Sheriff, they being two ſeveral Officers toth 
Court, he cannot be a Pꝛiloner unto them both; if the Law be, that he ig ng 
in cuſtodia of the Sheriff, butof the Marſhal, then he ought to declare againg 


him accozdinglp, and lo upon the whole matter, the Returns here ofthe Sher, 


iffs, are neither of them good, and the Appeal here is diltontinued, and that 
fo the ſame, by the judgment of the Court ought tobe quaſhed. Fenner Juſtice 
Firſt, ag to the exception taken to the Wꝛit. becauſe it is not laid iu. & bay 
in the concluſion of it, as to this, the lame is no good exception, but the 77rit 
is good, this exception notwithſtanding. Second exception, becaule it ig o 
Mich. and doth not ſap proxime futur. this is no good exteption, foꝛ where a ma 
is bound to pan monꝝ at the Feast of St. Michael. this by intendment hall be 


laid to be the next Michaelmas after the date of the Bond, 4 fortiore, it ſhall be io 


taken and intended here in this Cale, to be /0#2bis Micb. next enſuing, ſo that 
the —＋ is clearſy good. Thirdly, as to the return of the Sheriffs, the retun 
here of the old Sheriff is a bad, and an inſufficicnt return, foꝛ he hath not per, 


koꝛmed that which he ought to do; here it is laid, he took the body, and would] 


have the bodp, this is not good, but he ought to have ſaid, that he had takn 
the bodp, and that he had delivered the body over to the new Sheriff: if he 
had laid, that he would keep the body, when as he was not Sheriff, this ſhal 
be in Law taken foz an elcape: the Law requires of the old Sheriff, whe 
there is a new Sheriff made, that he ought then fo2 to deliver the body of th: 
pꝛiſoner to him, and there is no p2cfident in Law, to warrant this, that the old 

eriff ſhall make ſuch a return without his deliverp over of the body to the 
new. Sheriff; the old Sheriff is not then Sheriff, and how then fhall he ſay, 


|  cepi corpus & paratum habeo, whereas this is an eſcape in him? he cannot keep, 


and detain him in pꝛiſon, when he is no Officer to the Court, how then can h! 
ſap, paratum habeo, when he 19 no Sheriff? neither tan the Court upon this & 
ward that he ſhall be in pꝛilon, becauſe that this is no ſufficient return, the 
ſame being made by one, who is no Officer tothe Court, but is now out of his 
Office, there being a new Sheriff made; where the Sheriff returns, Cepi corn 
& paratum babes, and bzings him not in, then the Wzit of Daces tecum, hall 
awarded, fo2 to have the bodp in Court, and that to be ub pæna, the Heturn, 
and the Mꝛit is but one Necoꝛd, and this being ſo, if the one be bad, ſo ſhall 
the other be likewiſe. In the next place, as to the appearance here, of what 
fozte, and validity the ſame here is, is to be conſidered, and as this caſe here is, 
the appearance of the Defendant unto this Wꝛit, is as nothing at all, fo that 
he here appears upon the Main⸗pꝛiſe, but not unto the Wzit, and if he appear 
not, he fozteits his Hecogniſance, fo that he comes in, and appears here gra 
and that is, foꝛ to ſave the Main pꝛiſe, but he appears not unto the Wir, but 


tt he will, he map appear here to the Tzit, and he map alſo refuſ#fo to * 
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Part 1. | 
| but in the Caſe remembꝛed of an Appeal bꝛought by the Kite, 
be dhe death of the husband, and both of them appear, the Defendant 
pꝛays, that the Plaintiff may declare againſt him, and this the Plainti# 
ought to do, fo2 that there is no remedp to make him to appear, but there is 
good remedy foz to make the Defendant to appear (#) by pꝛoteſs of outlarp, and 
fo it ſtands in ſuch a caſe, whether he will appear oꝛ not, and he map well xe- 
faſe, if he be demanded fo: to appear, but otherwile it is of the part of the 
Plaintiff, foꝛ the Defendant hath no other remedy, fo2 to make him appear, 
it he deny foto do, but only when they are both ol them pꝛelent in Court, to 
p2ap the Court to ozder that the Plaintiff map then declare againſi him, and 
then upon this p2aper of the Defendant, the Court will enkoꝛcte him to Proceed, 
and to declare againſt him. As to the laſt matter coaſiderable in this Caſe (8) 
the Declaration of the-Plainriff in this Appeal, whether this be good, oz not, 
as to this,the Declaration is inſufficient, and the non-apparance will make the 
fame good, that the Declaration is inſufficient, fo: that in the Declaration 1g 
an Appeal, the hour ought to be therein as certainly expꝛeſled as anp other time 
when the wound was given: and inthis Declaration, Firſt, the lame is laid to 


be Crrciter, or citra horam undecimam, this is no certain deſigning; either of the 


day 02 hour, and therefoze the Declaration ko this uncertainty, in this par- 


ticular is inſufficient, fo2 that not only the dapof the death, but the hour alſo 


oughtto be certainly expꝛeſſed and ſet down in the Declaration, the which ig not 
here la done, the dap being expꝛeſſed, but not the hour, the lame being onlp al⸗ 
ledged to be, Citra horam undecimam Which is not good, being altogether uncertain, 
and lo the Declaration foz this uncertaintp, is inſufficient; and the Appeal 
ought to be quaſhed. Allo the Declaration here, is his own Allegation only, 
and no matter in this of the other part, and therefoꝛe his Allegations therein 
ought to be certain, but herein he hath failed, and koꝛ this caule the Declara- 
tion is inſufficient, and fo the Appeal ought to be quaſhed. Flemming chief Juſtice, 


An Appeal is in Law to be very ſtrictly looked into, fo that no Erro? be in it, 


either in the W2ir, no2 in the return of it, no? pet in ann mean Pzocels in the 
ame, noꝛ in the return of the ſame, no? yet in the Declaration upon the T{trit 


| of Appeal; the Judgment here in this final, and perempto:p, and not to be re⸗ 
verſed, but in Parliament, and ik the partp be hanged firſt, and the Judgment 


afterwards reverſed by a Wꝛit ol Erroꝛ, what will this avail the party? ag to 


the matter here, and the pꝛoceedings in this Cale, the party hath ben attached, 
and upon this attachment comparu;r , he hath appeared, and being here perſon⸗ 
ally in Court, the Plaintifł hath p2ocecded, and declared agatnſt him; upon this, 


the Defendant Demands Oyer of the Wait, and ok the return thercof, he now 
appears and takes advantage ok this, and nothing can be here faid againſt it, 
but here is a good appearance, he being bꝛought in by the attachment, and ſa 
he comes in by the Wit, being thereby attached; the matter now to be conſi⸗ 
ered in this caſe, is whether the Defendant ſhall be now enfo2ccd to anſwer 
unto this Wit, the ſame being inſufficient in Law; as to this, clearly, he 


- ſhall not, but it is without queſtion, that his appearance no where is upon 


the Wꝛit, and upon the Attachment he hath demurred hereunto, and this 
non ut amicus Curia, but this is done bp him, in propria perſona ſua , and 
this his appearance is good. Comparet, whether this ſhall now be taken to be 
an appearance upon both, oz upon this, which is, & paratum habe , this ' 
1s in another term, and another Necozd allo, and it is not good, fo2 the 
Court to leek our Necozds of another Term, no. pet to look into them. 
Firſt, Judges are to p2oceed, ſecundum allegata & probata, and are not to 


90 anp further. Secondly, there ought to be an averrement here fo2 to make 


thele agzee together, 1. reddidit ſe, and the Court bails him. Secondly, 
the Return is, Cepi corpus G. paratum habeo , how theſe two can ftand 
well together, is to be conſidered. In an Action of Treſpaſs , a Capias 
mMueg to the Sheriff , who returns Cepi corpus, ik at the dap, he doth 


not appear, then a .Duces tecum ſhall be awarded ro the ſame 


SHctif, 
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L. 5 E. 4+ ſo. 69. 


Sheriff,continuing in his plate, but it he be removed, then the Crit ſhall go un⸗ 
to the new Sheriff, and a Dittringas map be directed nuper vicecomiti, ita quod bo 


beas corpus: if a new SherifSbe eleced, bekoze the other hath made his return 
and the new Sheriff inkoꝛms the Court, that the old Sheriff hath taken the bo⸗ 
„Et non curat mibi liberar; — the Defendant appears in perſon, and pay 
ca the Plaintiff man declare againſt him, ik this appearance of the partieg 
all reconcile, and make good the return of the Sheriff, oz not, is conſiderable 
tn L. 5 E. 4. fo. 69. a Capias ig directed to the Sheriff, who returns Ce: corpus, & 
Langui dus in priſona, at the dap the Sheriff doth not appear, but the patty ay, 
pears not upon the return of the Sheriff, but he appears at the dap, upon 
his own accoꝛd, andp2avs that the Plaintiff map declare againſt him, this jg 
there well argued, and it is there ſaid, that this appearance of the party praty 
the Court ought not to receive, fo2 that the party was then in Pziſon,and came 


in, and appeared gratis, without anp latisfacion given to the Court, how, and 


I. 


33 H. 6 Rot. 


of Entiees 


in what manner this could be, that he ſhould be at large, and pet in pꝛiſon at 
the ſame time, S.mul, & ſemel, this being contrary to the return of the Sheriff, 
who returns Languidus in priſona; ag to this it map be anitwered, that this map be 
well, fo2 that the body in pꝛiſon, by the Statute map be bailed and fo at large, 
and appearing, being bailed, that he is the lame perlon, it is there ruled in that 
Book, that the Plaintiff ſhould pꝛeſentlp declare againſt him, upon this his 
voluntary appearance, and this is the Judgments that Book; but it is noy 
to beconſidered, whether it ſhall be ſo inthis caſe of an Appeal, oꝛ not; the Sheriff 
he cannot take bail, here the party hath appeared, without queſtion, as upon 
the return of the Sheriff, it is true, that he hath appeared, upon this Appeal, 
he hath been attached upon it, he appears and demurres upon the Wit, and 
here the queſtion will be, whether we map now look into the Wꝛit, and eramin 
the validity of the ſame, and alſo, into the return of the Sheriff, as the ſame ig 
befoze us, and into the Declaration, all which the Court map well do: Firſt, 
as to the Wzit, the which is good and ſufficient. notwithſtanding all the er⸗ 
ceptions taken againſt the ſame Octabis Mich. without laping, proximo futur, 
This ſhall be intended clearly to be ſo, without this particular expꝛeſſion. As 
to the next exteption to the W2it, becauſe he doth not lap frater & heres, this is | 
moze than addition, and intitling by, he ſaith that he doth appeal him die mor: 
fratris ſui, and this is ſufficient, lo that the Wꝛit of Appeal here is clearlp good, 
Secondly, Ag to the return of the Sheriff, the ſame being virtute if ins brevis mb 
directi, Cepi corpus, & paratum babeo, this Fieturn made bp the old Sheriff, and 
his hand let unto it, and fo delivers over the Crit unto the new Sheriff, who 
makes his return in this manner, () recep: iſtud breve, fic indorſatum, he comes 
in by the Wꝛit, by which he was taken by the new Sheriff, foꝛ none can return 
a Wꝛit with a Cep: corpus, but he which is an Officer to the Court, and not the 
old Sheriff, fo2 that he is not anp Officer to the Court, but the new Sheriff ig, 
fo2 now, after a new Sheriffcholen, no p:oceſs is to be ſerved, noꝛ anp return 
to be made, but the ſame is to be done by the new Sheriff, and no return ig to 
be pleaded, but that which is made by the new Sheriff, and not bp the old, as 
to the old Sheriff, he ought foꝛ to deliver over all the Wzits in his hands, by 
ing unto the new Sheriff; whether the return here made, be good oz not, is th 
queſtion ; and herein, as to the Returns made by Sheriff, it is to be conſidered, 
whether this inſufficient return, ſhall anp ways pzejudice a Wit well b:ought, 
whether he ſhall receive pꝛejudite bp the miſ-rcturn of the Sheriff: and heren 
is to be conſidered in what-cales the Oꝛiginal, being well bought, and pet the 
Sheriff ſhall be amerced, and new P2oceſs to be awarded; and it is likewiſe 
to be conſidered, whether this ſhall be ſo in Cales of Appeals, what ſhall be 
done in ſuch Caſes, and what in ſuch Caſes, the Judges here in this Court an 
to do, and what Warrant is there foꝛ a Defendant to take any advantage of « 
bad return, made bp the Sheriff. 33 H. 6. Rot. 39. in the old Book of Entrie⸗ 
befoze remembzed, is a notable caſe, where the Sheriff at the firſt returns, 


39. Old Book that the Plaintiff had not found Pledges, what then ſhall be done * 
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Wit, in whom ſhalſ the fault be? it is there ſaid to be in the JIlaintiff, and 


what ſhall then be done? there it appears, if no pledges were found, this is 
.the default of the arty, but where it is, quod Vicecomes non miſit breve, there 
it is the defanlt of the Sheriff; here the Defcndant was ready, and appeared, 
and fo2 that, the Plaintiff would not declare agaiyſt him, his Appeal was 
abated; the Shcritt returns, that no Pledges were put in, this ſhall not deſtrey 
the Urit, but to have an Alias, and a Cap/as, and to this purpoſe are the 
Caſes befoze remembꝛed of 11 H. 4 fo. 82 Fitz. tit. Return del vic. pla. 53: and 18 
Eliz. Dyer pla. 348, 349. but there it appears, that appearance of the party, 


11 H. 4.0. 82. 


Fitz. tit. Re- 


doth not make all returns ok the Sheriff to be good, fo2 the Law gives advan: turn del vic. 

rage to the partp, foz to except againſt them; his appearance is, that he map pla. 53. 18. 

have advantage by the fame, and not to be bp this concluded, to make all Elz. Dyer. 

good that is done, fo2 that this ſhould be 5 — in objecto. As to the return bla. 348. & 
a 


here in this pꝛincipal Caſe, whether the V. 8, 
queſtion, in which it is to be examined, what return this is, which is here 
made, and by whom the new Sheritk here returns nothing, that was done by 
himſelf, but what was done by the old Sheriff; the new Sheriff ought co 
make the return, and this return is good, heought to return ſomething, and 
he ought to return that which was done by the old Sheriff, and no moze, and 
ſo he hath done hcre, all which he ought faz to do. In the next place, it is 
fo be examined, in wholc cuſtody the bodp taken now ig, whether he be in 
the cuſtodp of the old Sheriff, oꝛ the new Sheriff; the Pꝛoces ſhall go to the 
old Sheriff, who cook the body, and a Diſtringas, to Have the body in Court, 
and to this purpoſe he ſhall be laid to be an ©tfcer to this Court, fo2 the old 
Sheriff is here chargable with the body, by him taken. It hath been laid, 
that the old Sheriff, hath now no Anthozitp at all in him after a new Sheriff 


ame be good, o2*Erroncons, is the 


cholen: as to this it map be Anlwered, that the old Sheriff map deliver up the 


body unto the new Sheriff, and he may b2ing in the body by him raken, in his 
cuſtody, and until he have delivered all up unto the new Sheriff, which he 
had in his cuſtody, and until this be all done im, he continues ſtill an 
Officer to the Court, and is reſponſible foꝛ them, ſo that here the return is 
good, and this ſhall be the return of the o'd Sheriff of that which he had done, 
and no elcape can be, by this (as it hath been alledged) foꝛ if this ſhould be an 
elcape, (as hath been objected) then no Diſtringas ſhould iſſue to the old Sheriff 
foꝛ to have the body in Court, and in this the Law is very clear, that a Dic 
tringas ſhall go to the old Sheriſt, and ſo he continues an Officer to the Court, 
and againſt whom the PDꝛoces of the Court ſhall be awarded, as againſt an 
Officer of the Court. As to the Neturn, as the ſame now is in Court, whe⸗ 
ther the lame be good oꝛ not, is in the next place to be conſidered. As to this, 
the fieturn as it here is, is no return at all, being only a return of that 
which was executed befoze; the old Sheriff here returns non eſt inventus, Hav- 
ing delivered the body over to the new Sheriff, who returns nothing fo? 
himſelf, as done by him, but this only, which the old Sheriff had done, and 
this is not good, but he ought alſo to make ſome return fo2 himſelk, but 
here it ig not fo. As to preſidents in this Caſe, there are very many, but 
none in Caſes of Appeals, but map Pꝛeſidents there are in caſes of In⸗ 
diaments, directly in point, as this Return here is: but nothing is here 
moze to be done, we man mell award a Diſtringas to the old Sheriff, fo2 to 
have the body here in Court, foz the new Sheriff clearly is not ag pet 
chargeable with the bodp, ag appears by the caſe in Trin. 22 E. 4. Fitz. tit. 
Return of the Sheriff pla. 33. where the old Sheriff will not deliver the TUrit 
to the new Sheriff, it is matter of policy in the new Sheriff not to take it. All 
this matter is here bzought befoze us by this Demurrer, to be conſidered of. 


The next matter here to be conſidered of, is the Declaration in this Appeal, 


whether the ſame be good oz not. As to this, the Declaration here in this Xp- 
peal, is faulty, inſufficient, and intertain, and that in manp particulars which 
ſhall be ſhewed, If any faults be in the Declaration it is to be taken fo2 a 
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By rhe Stature 
ot Gloucelter 
6E. 1. cap. 9. 
theſe 8. Cer- 
tainties to be 
expreſſed in the 
Declaration up- 
on the Appeal. 
1. 


Coke 4 - pa. fo. 
40. in Yongs 
Caſe. | 
Coke 4. pa. fo. 
121, 122. in 
Longs caſe. 

2. 


3. 
4- 


5. 
Stamford. 


rule, that we tannot then pꝛoceed to a Trial by the Statute ol Gloceſter 


No Appeal ſhall be abated, if the Appcalo? declare in certain, Firſt, the deed, 


Secondly, in what part of the bodp : Thirdly, the pear: Fourthly, the dap: Fifth] „ 
the hour : Sixthly, the time of the Ring: Seventhly, the Dill, o2 Town where 
Decd: was. done: And Ejghtbly, with what weapon he was ſlain, and 


ought to be certainly exp2eſſcd in the Declaration, oz the Declaration is ny 


od. - Firſt, as to the Fact, this ought to be expzeſſed to be ol malice pꝛepenſeh 
— As Wie it ig here laid, that Edward Morgan in the pears, @ 
the 8. and 34. Circa horam Mc. percuſſit; & pupugit, and doth not ſap — 
Anglice as he ought to do. See Coke 4. pa. fo. 4.0. Yongs caſe percuſſit © perforavig 
theſe are Synonym a, unam plagam mortalem, this is ſuffictent, Without ſap, 


a dea diy thzuſt, and wound, as appears Coke 5. pa. fo..12 1,122. in Longs cale 
and dy op rel „ that Vulnus and Plaga, are 5 nem mis, &- idem 22 
and bath ways good, and that Plaga is the moſt uſual wozd in Indicknients. 
In the next plate, as to the pear, the 8, pear of England, &c. Objecion made, 


decaule it is not ſhewed, whether it were the 8 pcar of the Kings Reign el 


ngland, d of Scotland, it being not ſhewed which, it map be anſwcred, that this 
el be — to be ot England: ag to this it ſhall not be fo intended in B. 
of Appeals, no intendments to be in luch Caſes, but all is to be ſet down and 
fpecificd in certain, this is not to be much ſtood oz relied upon, but that which 
by the Statute ought to be — expꝛeſſed is here left altogether un; 
certain ; the day here is well expꝛeſſed prædicto die. — the hour is not 
certainly expꝛeſted, and in this J cannot be latisſied as to the hour it 
is here laid to be, Circa horam undecimam ante meridiem ejuſdem dici, what hour 
this ſhall be, J deſire to be ſatisficd herein, the fac ought to be dome within 
the compaſs of an hour eodem die, loco, anno, comitat. poſtea (s) circa buram pre. 
diftamr, what hour is this, the fact ought to be laid, to be within the com⸗ 
paſs of an hour and where it is here laid to be circa horam undecimam,What hour 
this ſhall be ſaid to be, is altogether uncertain, foꝛ this ſhall be laid to be 
part of the 11. hour, and part ok the hour after this. Circum circa, 18 not 
good; if he had ſaid ante horam undecimam, there no circa, but when there 
are 2 circas, the one of neceſſity ought to be longer than the other; if he had 
here ſaid circa horam undecimam prædid am, this. might have been good, but 
here it is without any prædict. and therefoze it is to be taken koz another 
hour, no pꝛeſidents there are to have 2 circa in one Indiament, as here in 
this Caſe, fo: this is as a Circle about a Circle: 2 circas here not good, te 
ſame ought fo to have ben bera prædicta, and not with a Circa. Next as to the 


place n — — it appears in Stamford, that when it is ſaid, Locus præ did. 


he ſame ſhall not be taken foꝛ moze than one, and la to be the ſame Countp 
rade. — but one bekoze, here he hath named Middleſex as to 


21 E.4. fo. 24. the addition of London in 21 E. 4.0. 24.6. In an Appeal of murder bꝛought 
6. 


a Woman fo2 the death of her husband at the fourth dap, de quindena Paſcbæ, 
Woman, the appellant was demanded, but appeared not, whereupon is 
was pꝛaped, that ſhe might be Nonſuited, Fairefax there answered, that our 
Office is to be flow in Judgment, and not haſty, fo: if ſhe come not in, 


the fourth dap after, we will ihen give Judgment, fo2 it may be that ſhe is 


Trinit. 30 El. 
Morgans Caſe. 


arreſted, oz raviſhed, in coming to the Court, and we will be well adviſed,fo2 if 
we — Judgment now, the Appeal is gone fo2 ever: Two Towng 
are here named (8) Fubbervil, and Turbervil, and Morgan is named ol 


another Town; in the addition here it is laid to be, in Loco prædicto, without 


naming of the place. Trinit. 30 Eliz. Morgans Caſe, where two Towns were 
named: ax —— and he was named of another in the addition, but nothing 


was there laid to it, by wan of exception , and fo he was condemned, and 


executed, and afterwards a Wꝛit of Erroz was bꝛought bp the Heir, and 


the Judgment was reverſed, fo2 this Erroz onlp being, becauſe it was laid 


to be in loco prædicto, without naming of the ſame plate ſpeciallp , Een 
| | er 


— 
. Cape 


ing any moze, fo2 that an Anglice is not to be uled, (ad plagam)ag to ſay Anglicey 
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part 1. Termin. Mich. 8 Fac. 


dere a Coup, in this Caſe it is not laid to be in consrat. prædid it ounht to 
fave ben here =» Feen and to have named the faint in certain, hete it tp 
* & ihidem, Is 1s incertum per incertius, here; as to the weapon 
| well aid. As to he racr, cufſit, & pupugit, dans mort alem plazam Anglice, 
zught not to be fo, with an Us wo the hour, this is not well laid, 
witch a cen which and doth exclude t Ao rr wade 


tut. and fo 
abated, and 


* 


Appeal 


tion was taken 


ro be gat i void. The Court gave 
| Cel at the Bar, foz to attend them . 
22 n. 2 he B 


i * — 
aſe th qinnens 


or betoze; 

ff the Judges, in t 
Reet that u on divers rtatong, and 
h * 


were ed at the Bar. 
ah Equr 1 Fer we 


vire Davis Caſe, where it wag laid to 


Circa hora undecimam, die, anno, loco, ac.circa boram pradictam. Davis, and 


| | 20, | 
ames Howell John, theſe two laſt Appeals oo — ug gh Croke Juſtice, 


as to the on, in this proce ercey gat Detlaration is 


and ſufficient certainty in it, and fo 1 e of the Countp, and Town, 


| hens is good, and certain without anp ambiguitp: as tv Holecrafts Caſe, that 


comes not to this Caſe here in queſtion, here the plate is named 8. times ſe- 
berallp in this Appeal. Flemming chief Juſtice, pou are not to deliver the rea⸗ 
(ons of pour opinion, this is not the courſe, no; ever wag it fo, and no pꝛe⸗ 
dent can be ſhewed fo2 to warrant this; pou are only fo? to deliver your o⸗ 
piniong,and to declare theſame, whether pou do agzee, o2 dilagzee, without 
giving the rcaſons of pour opinions, and acco2ding to this, is the pꝛeſident in 

Greridons Caſe in the Commentarieglo. 
laſt, took four exteptiong not moved bekoze, to 
fel there belivered their Anſwer in wziring unto Dye chief Juſtice, but did not 
argue this, and the other Judges did ſee the Anlwer, but did no? give any 
reafong of their opinions, unto theſe Exceptions taken bp Dyer, no moze 
onght'pon to do here in this Cale, but onlp to deliver pour opinions, whe- 
ther pou do aſffent, oz differ in opinion, without opening of pour Reaſons, one 
Wap, oz other, but pou are to keep pour reaſons to pour ſelves, and ſo it is, 
and in all times bekoze, it hath ben the conrfe, and oder, and this ought now, 
and at all times to be ſo kept and obſerves. Williams and Croke Juſtices ——a- 
— him verp ſtrongly in this particular. Velverton Juſtice agzeed herein with 
letting chief Juſtice, Williams and Croke Juſtices deſired fo to deliver their 
opinions , and the Realong of their Opinions unto the Declaration, 
and to the exceptions, taken to the fame, but Flemming chief Juſtice, Fenner and 
Yelverton Juſtices, would not to this agꝛee, to habe them to deliver their Keaſong 
openip, but if they will ſo do, and that in pꝛivate amongſt themſeſveg, within 
2. 0? 4.45 to this they would ag2ee, 52 5 C the al to be abated. 
Afterwatds,at another dap, Croke Juſtice _ np in Court delivered his opinion, 
and 


502 where Dyer chief Juſtice who argued plowdens Com- 
which exceptions the Coum⸗ ment fo. 502. 


* 


82 1 —Termin; Mich: 8 Tac. | Part |, 


and the. Keaſong thereof unto the Declaration, and to the erception 
to the ſamie, if there-appears ta be ayp reren the Declar 
the rime, o: place, which ought to be certainlp exp?eſfed, this 
Appeal, but here in this tale there is no luch intertainth in the Dei 
either in the expzeſſing of the place, opthe tine here, mn th tale Horne 
e here is [Uſfictent certaintp z the 

Is laid here to be apud Horneſey, where it is expꝛeſſed, ana: 

named, as it igobjected, as to this, it is Ig FA 
liddleſex, and fo there is no manner of doubt, 92 ty 1 Cale; 
that the Declaration is good, and certain enough. As to the exception takyy 
to the Declaration, to the point of time, that the ſame is not certainly g. 
pꝛeſſed therein, being laid to be circa born pndecimem; as to this, there ighy 
incertainty in point of time, as it is here laid, wherein the.difference wi 
be, if it had been here, with a circa upon a crc, this had been bad, and alt 
gether uncertain, and would have abated the Appeal; here circa is named i, 
veral times in this Declaration. Firſt, Circa boram undecimam. Secondly, Ca 
boram, if the hour be tertainſp expzeſſed 6 | 
again with a circa, this ſhall then de ſaid to be a ercum circa, and lo bad, iy 
intertaintp; but here in this cafe, there is no ſuch certaintp of the your 
befoze, and theretoze to ſap Here, circa horam undecimam 18 good, and no incer; 
taintp at all in this Allegation: as to the next exteption, Unar plagam mitts 
Jem Anglice, if thaſe be ann and not pꝛoper in an Andie 
ment, whether the Anglice ſhall aid this? the Judges here are to make th 
Expoſition, and ſo here in this Declaration, there is ſufficient certainty, n 
all reſpects, and ſo the Declaration is certain, and good, and the Appeal nt 
to be abated. Williams Juſtice, Judges are to make Anſwer unto New excey 
tions - taken , which were nof inoved, noz ſtirred befoze, and thep wg 
well do, after that thep have argued the ale. As to the Declaration, hot 
5 in the firſt Wzit is named, ie, anno &. loco, & in Comitat. Middleſex. prædidl. iq: 
matter here conſiderable is this, whether in this Declaration, there be ay 
incertainty, inthe expꝛeſſion of the pear, time, oꝛ place; that the Declaratia 
is good, and ſufficiently certain, in all the Points excepted] againſt; but i 
there were anp incertainty. in the Declaration, in anp of thete particiilarg, 
the lame ſhould then be bad, and the eal abated, and that in favorem vis 
becauſe the ſame concerns the life of a man, which the Taw much favours 
Statureof Glou- the Statute of Glouceſter 6 E. 1. cap. . ag touching certainty, to be expꝛeſſedi 
ceſter 6 E. 1. Appeals, the ſame is altogether in the Affirmative, but not in the Negatily 
2 413 as appears by Stamford and Bracton, Stamford lib. 2. cap. 20. touching tht 
qt ju * Count, oꝛ Declaration in Appell. fo. 80. (a) Cites Bracton titulo de exception 
to the Court 44 appello , where he ſaith, that the Appellant ſhall not be conſtrained, fg 
or Declaration to expꝛeſs the hour, fo2 he ſaith, quod bora non eſt multum de ſubſtantia 1. 
in appeal otij, licet in appello de ea, aliquando fiat mentio, there it is held by Stamford, that 
— ny be: hen the hour igerpzeſſed in the Declaration, the lame is then made a 
anon. material thing; but Stamford there ages. with BraQon, that the Plaintif 
of neceſſity ſhall not be compelled, ta mention the hour in his Declaration; 
by the Common Law, and which kind of Declaration bp. the Comm 
Law, a man map uſe. now at this dap, notwithſtanding the Statute. 
_— _ Glouceſter cap. 9. fo2 that the Statute doth not pꝛohibit this, the ſame tt 
of me ing onlp in affirmance of the Common Taw: here in this Pzincipal cal 
of the Common there is ſufficient certaintp expꝛeſſed in the hour, circa, being Engliſhed i 
Law. about, neer, to, oz bp, all this is the p2oper conſtruction of circa, and if i 
be ſo, in what way, oz manner could the time be moze certainip erpeſſed 
his could not be better noz moze certainlp expꝛeſſed, chan here in til 

ale it is, fo: that a man cannot by anp wap deſcribe moze certai 
a thing to be done puncto temporis. In the old Book of Entries fo. 47,4 
49, 50. En. tit. Ap. de mort. Several pꝛeſidents in this manner, as there pn 
2. circa boram ſecundam poſt meridiem ejuſdem diei, and pla. 5. circa horam- =P 
an 


— 
„ 


itp in this Cale, fn 


* 


ed befoze, if afterwards it is erpeſſe) i 
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ter whatſoever , but this it ſeems doth not 


: * - 
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| 83 
Ind pla. 4. circa boram ſepti mam and pla. 5. circa horan zuartam poſt | = 2 
and Pla. 4 vers 2 ine e, Sen i the old 


neriliem ejuſdem diei, and divers other pꝛeſidents there be there in like 
manner pla. 6. pla. 


eath of Savage, where | 
am E meridiew. i . diei, and no erception at all taken 


unto it and iu rhe like p are in che old Book of Entries — 4. Pa. — 41. in : 
f 85. 43 in tit. A 1 pla. 1. the Court in an Appeal de mort, reruns — 


| | o2 the death of Her Busband, where the time is tere it is Circa hore, 
Ini to he Crs EEE ˙ dels and there fo.4.5. oi beck rnmnen, 
tit. Yppeal de Mayhem pla. 3. e the time in the Count is laid to 43. tit. Appeal pla, 1. 
be Circa boram primam, &c, All theſe are pꝛeſidents in point, and & fo. 45. pla. 3. 


the time laid, m fuch a manner, as it is here in our Cale ( circa Circa horam. 


Foram, and nd exception at all taken therear, and therefoze this 


is good, and certain enough , notwithſtanding this exception taken; and 
theke fozmer pꝛelidents were in caſes of Appeals, and the time expzeſſed 
with a Cirts boram, and no exception taken foꝛ the lame, and they cannot 
be moꝛe tertainſp expꝛeſſed, as in puncto temporis, atid fb the Declaration is 


good and certain, in Mis Particular point ok time here, and it is allo here 


die, anno, & loco, this is good and certain ——— Vuper de London, this ig a 
addition; if any thing be defective herein, the ſame map be amended, 


as appears bn the Book of 21 Edward 4. fo. 37. and 44 Edward 3. fo. 6. b. in 


where the Noll was amended in another Term, and this to be fo done 
is there put (with a ir») but there is no nerd ok anp fuch matter here, 
fo2 here is no uncertaintp at all, in the expꝛeſſion of th. „ace; here the fac 
is laid to be in this manner malitie pracogitata, & unam plagam mortal em 
——— without alitia, but here lap and couple altogether, and it is | 
' Late here refers unto Midſe In Nottingham in ſuch a Town 
die, anno, loco, in Comitat. Nott. this ſhall include the plate, named Eſſex, and 
Hartford, anno die & loco, in Comitat. Eſſex, this includes the Place named 
unam plagam mortalem, a deadly tha, this oy be a wound, oz a ſtzoke, van 

ngliſhing will aid, and amend this percaſ 
fit, & pupugit nun & idem ſignificant, and this apprars tu be lo, Coke 5. pa. fo. 
121, 122. in Longs caſes there, percuſſit, & perforavit, all one; and ſo upon the 
whole matter, notwithſtanding anp of che Exceptions taken, the Declaration 
is tertain and good, and ſo the party to pzoccedin the Appeals Flemming chief 
Juſtice, mp wods, opinion, and judgment in this taſe have ben now arraigned, 
and anſwers endeavoured tobe given unto the Exceptions bp me taken to the 
intertaintpok this Declaration, and upon all, that which hath ben ſaid, by 


1 J am no waps by this altered, but rhe moze thereby con- 
in 


Opinion, which befoze J have delivered, and to foztifie this by 


Preſidents in Caſes of Appeals , and ko; this, ſee the Ptefidents 
{ Of Trinit, 39 Eliz. Rott. 872 B. R. =_ and Hartford, and Hill. 42. Prefidents in 


Eliz. B. R. Rot. 577. and Trinit. 40 Eliz. B. Rot. Rot. 243. Hill. 42 Eliz. Appeals 


re one Blackwell did Appeal John Jones, and others, and other Tn zz ElizB.R.Roc. 
nts There are to this purpoſe, Williams Juſtice, the Decla- ral . Sir. Hartford, 
ration ee an be good | mentioning of anp hour in che 577+ Blackwell , and 
| fame, and ſo is Stamford fo. 80. in point, as befoze fs cifed—— jJoacs: Trin. 40 Eliz. B. 
Fleming chief Juſtice to the contrarp, that the hour t fo2 to AE 243-Stanford 


be ag certainly expꝛeſſed in the Declaration, as any other mat⸗- 

r, bur farigfle others,neither 

do the Keaſons of others ſatigfie us. and * the Court was, 

thy incertainty in the Declaration, Judgment ſhonld be entred, that the 

Ap this cauſe Gould be abated, Note there were thiz& Judges a- 
amt two fo2 this, and fo this Rule of the Court wag entred accozding- 

quod nota Nota allo, that this 2 an ange y Cale, and did much 

| 2 muc 


- 


x0. pla. 15, and ſo in the old Book of Entries, in Beo of eutries ſo. 47, 

| fo. 163 pla. 4 the lite N —— boram 82 — 11 72 tit. Appeal 
idiem ejuſdem diei, and Croke 4. parts fo. 41. in Heydonscale, in- 6, 19, 17 and 1 23 

— 4 hea 8 the pꝛeſident Ig, that tires boy- A. —_— — — 


2, 3,457, 


21 Eq. fo, 27. 


point of 


— 


Part 1, 


Termin. Mich. 8 Fac. 


Judgment en- 
tred that the 


Appeal ſhould 
abate for incer- 
tainty in the 
Declaration, 3. 
againſt 2. 
Robinſon the 
Acceſſory ap- 
pears in Court. 


The King #- 
gainſt Morgan 
upon an Indict- 
ment of mur- 
der, Sir John 
Egerton the 


Proſeeutor. 


Trin. 5 Jac.BR. ſome ſetret labouring of them to appear on the behalf of Morgan the Pꝛiſong, 


3 Hl. 7. fo. 2. & 
fo. 7. 


Po. 113. 114. 


fo. 12. 9 Hl. 5. Bar fo2 the ay 


0 


thergſhould then be 


much 
foze-® - 


to2 —— urtlh 


Ota, that befoze this time, (s) Termin. Trin. 8 Jac. Sir Jotin Egerton, fy 
the King, did. * an Indiament of Murder againſt Edward Me. 
gan of the Inner Temple, Gentleman, foz the murdering of his Son, by hin 
lled, and koꝛ his Trial at the Bar, a Jurp of Middleſex did appear, a 
fourteen of them being called, appeared, and anſwered to their names, h 
Sir John Egerton the P2olecutoz tad ſome doubt of faVour in ſome of them, h 


and -therefoze-—— Davenport being of Counſel, fo2 the Ring did Challenz 
ſome of the Jury, and ſaid unto the Court, that if thep would agzee to dz 
out two of the Jurozs, men wore returned to ſerve upon this enqueſt, the; 
Twoznko2 to try the Pziſoner——— The Court made him 
Anſwer, we cannot cauſe anyof thole which are returned to be dzawn out, and 
ſet aſide; but pou ought to make pour Challenge ta them, as thep are called, 
and then when the others are [wo2n, which pou did not Challenge, you att 
then to ſhew ſufficient cauſe fo2 to maintain pour Challenge, fo2 that the Ki 
o2 anp foꝛ him, cannot Challenge without good. cauſe, but the party himief, 
e pt in favorem vitæ, Map ,peremptozilp Challenge thirty four withant 
any cauſe ſhewing, and as many moꝛe as he will with cauſe, ſhewing the ſay 
pꝛelently, ſee fo2 this 3 H.7. fo. 2. and fo. 12. 9 H. 5.fo. 7. Then the Counſel at th 
moved the Court, that they might be ſuffered, to ſhew 


9 1 


cauſe of their ' Challenge, particularlp as thep did tale the Challenge, a 


Fo wy TT BF 7 * r „ 


this the Court made anſwer, and ſaid, that if thep had canſe to Challe 
anp, thep might Challenge them, a# they were called, but thep ought not! 
ſhew the caule of their Challenge, befoze that the. other Juro2s, which wer! 
not Challenged, were ſwozn, and then, and not befqze pou are to ſhem the tau 
of pour Challenge, and if 8 cauſe be ſufficient,then the party Challenged thi 
be dzawn out of the Pannel —afterwardg, Morgan the Fuer at the Var, de 
manded of the Court. whether Davenport ſhould Challenge anp of the Ju 

foz «cps not of the Kings Counſel,.no2 anp of the Kings 
ſel there pꝛeſent to inkoꝛm againſt him, and to Challenge faz the. Ring: 
Court made him anſwer, that anp one map be received, to Challenge = f 


4 
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D Judges map bail one, being endiced of murder. Williams Juſtice —»- 


that the: Dekendant in the Appeal is bailable, as appears bn the Boo 


\ 


A 
——— 7 a * 
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Ang, if he thinks, that anp of the Jurp be not indifferent, and after the Coun- 
ſel foz the King did Challenge all the Jurozs, and being in doubt of the indif- 
ferencpof the Jurp, and of the lufficiencp of their Challenge, they doubted, that 
this Jurp was returned on purpoſe, and by gzeat labouring in the return of 
them; fo: to make them favourable, and lo tas thele, and other cauſes, not named, 
they lelt off their pzoceding upon the Indiament (fo2 the pꝛeſent) and put in an 
al pꝛoletuted bp the ſetond Son of Sir john Egerton (ag betoze appears) the 
77Irit returnable— Oc abi Michaelis proximo ſequenti, andi ſo then made an end 
foz this time. Then the Court ſaid unto — — the p2iloner, that he map now 
Have Counſel aſſigned unto him, and rherefoze he deſired the Court to aſſign 
him koz this Counlel, the Kings Atturnp General; the Court anſwered, that 
they could not aſſign the Kings Counſel, to be fo him, but if then would then 
might be either toz him, oz againſt him. The Court upon this requeſt, aſſigned 
him koꝛ hig Counlel Serjeant Nicholls, Henry Yelverton, George Croke, and Thomas 
Crew, in this Appeal; afterwards Morgan 'pzaped the Court that he might be 


* Gailed, the Court made an{wer unto him, that they would be adviſed further 


of this, and ſo cauſed Pzeſidents to be ſearched in ſuch a Caſe, and if there be 
any ſuch fozmer'P2cſidents to be found, then he. ſhould be bailed Water- 
houſe Clerke of the Crown, andOfficer of the Court, infozmed the Court, that 


thep had made ſearch fo? | and that they had found (ome Pꝛeſidents 
u 


dirkaelp in point, that in ſuch a caſe the Pzifoner might be bailed: The Court 
anſwered, that thep wonld ſee and perule the fame Pꝛeſidents; fo2 now the Pꝛi⸗ 
ſoner ſtands arraigned, and indicted of murder, and the Endicment is not gone, 
(by the bꝛinging in ofthis Appeal.) Jt was then demanded of the Court, whe- 
ther he ſhould:have his bail taken befoze he he arraigned upon the Appeal. 
The Court, as to this, ſaid, then would be-adviſed.” At another time, the 
Court was moved again foz the bailing of Morgan, and that upon the Pꝛeſi⸗ 
dents' ſhewed, being amongſt the Hecozds ol the Mings Bench, that 7 — 
efauit of the Trial had pꝛoteeded from ataule, on the ꝙꝓart of Morgan the. 


I* 
ſoner, peradventure there he ſhould not be battable, bur here in this Caſe, be: 
cauſe the default pzoceeded from the part of the Pzolecutoz. himſelf, and there⸗ 
foze in this caſe, ye map well be bailed Flemming chief Juſt ice, and Fenner 8 
— — agzeed with Williams herein, that as this caſe here is, he map mell be , nn wn 

ted—— Croke Juſtice, It hath been alle by the Pooleeutoz, that there — are pig 
wan gzeat labouring ok the Jurp, in this Caſe; but no-pzoof made of it; if tor murder up- 
this had ben ſo'pzoved, peradventure then, he would not have been bailable, on che putting 
but here being no pꝛoof made ok this, he is here well bailable. And as to n 1 an Ap- 
the bailing ol him, a Pꝛeſident was ſhewed , where a man: was indiceed;fo?2 **" 
high Trealon, and was bailed. Another was endiced. to2; murder, and had 
th:ee ſeveral endicmens againſt him, and this was foz the killing of the Con- 
ſable of the King, and he was bailed. And ſo here, by the Gpinionot the whole 
Court Morgan the Pꝛiſoner is here well bailable: and the; Court did all agze 
tu bail him, and did therefoze command the Officer at a dap pzefired, to bꝛing 
Morgan again, with four ſufficient Suretieg, and then he ſhould be en 

:.0 

13E4. to. 8. Wfterwards on another day Margan appeared with his Mail, who; E. . &. 8. 
were thele (s) Sir Thomas Munſon, Sir Roger Dalyſon of Lincolnſhire , Sir Morgans bail 


Preſidents 


John Digby; of Bedfordſhire, and Edward Morgan the Father of the Pziloner, the 


Bail were bound in ſeveral Kecogniſances of five hundzed pound each of them 
foztheappeararſteof Edward Morgan the Defendant in the Appeal at the time Contempt of 
Innited, and Morgan himſelf in one thouland . bond to ant wer uuto Rowlar d the under Sher- 
ton Plaintiff,'in: the Appeal, and. ſo he was [committed again to the i ad Py 

wal, and the Bailies bn ſome command: would have arrested him, . ar ins 
going from. the Bar 2 upon the Appeal „and they did arreſt him in the the af che 
Ball; the Court fent (02 the Sheriff, and told him, that herein he had. Court, puniſh- 
much mis behaved himlelk, in doing of this in the kace of the Court. Flem- ca. 


ming 
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{ep upon, and they fight, if death enſue, this is clearly murder on both ſides: but 
if a challenge be lent, and actepted of, and thepdo pzelentlp-agzeetogo into the 
field and fight and one of them kills the other, this is but manſlaughter : but 
in this tale num here in queſtion, this Fact, as it appears to be upon the evi- 


| um, i#clearlp murder, and this is a Caſe which hath been adjudged. Sir 


omas Lucas hig taſe, where a challenge was ſent, andaccepted over night, and. 
hey did fight the next dap, and the one killed the other, this was adjudgedto be 2 
murder, and he was hanged fox it Fenner Juſtice agꝛeed in opinion with them, 
that the Fact killing here in this Caſe is clearln murder Flemming chief Juſtice, 
axto the matter now in queſtion; there can be no murder without malice, and 
malice may be pꝛoved divers ways, as touching the matters pꝛetedent, theſe are 
either publick, oꝛ ſecret, upon thele the Law paſſeth no judgment, but in ſome 


tales the Law will adjudge this to be maliciouſlp done, though that no pꝛoot 4 


can be made of the malice, as where a publicke officer is killed by another in ex⸗ 


etution ok his Office, this is murder, fo he Lam doth here adjudge this to be 


maliriouſip done, and in this Fac, there is malite impiped; and ſoit is, if that 
two have a purpoſe, and intention fo? to fight, and then accoꝛdingip fight, and 
the one kills the other, this is murder loꝛ here the Lam intends malice. An this 
crow in queſtion, clearlp here appears tobe ſufficient malice, to make this 


. Facthere, tobe murder, this abuſe by reaſonof challenges, is now-g2zown tobe 


too frequent, and nothing tan be moze perilous and deſtrucive, than to ſuffer 

this in civil Goverment, without being leverelppuntithed,andthis is ſo frequent⸗ 

Ip and adviſedly undertaken, and that 2»imo deliberato,that the gꝛeater care ought 

to be had of this. by wap of pꝛeventionz ſtabbing. which is made murder by Stat. 

this was 7 N at the Common Law, befoze the Statute of : ſac cap 8. bp 

the Statute of: E. 6. cap. 12. popſoning made murder, and all wilful killing ſhall Sar. of 1 Jae. 

be taken ag wilful murder, and ſo of malice pꝛepenſed: Stabbing was wilful . — tE s. 

murder at the Common Law foꝛ that in this ig included, bp apparent inferente, 

maltce p , topzecede the Fan, and at this was the cauſe of the ſtabbing, | 

and of this opinion wag Popham chief Juſtice of the Rings Bench, in his time, hi 

that ſuch ſtabbing was murder at the Common Law befoze the Stat. made foz onef made 

e fame, as befoz?, the which Stat. e Lex declarativa, & non introductiva. In the in caſe of ſtab- 

ntipal Caſe here, there was malice apparent, and divers degzees of malice, bing. 

Is acceptance of the challenge makes this murder clearly, when he accepts of 

the challenge, and agzees to fight with him: and in this caſe here, the Fan, as 

by the Evidence it appears to be, is clearly murder without anp doubt. Nora, 

that in this Judicment ther are the wounds mentioned The Jurp went to- The verdid of 
ther to conſider of the Evidence, and ok the directions to them given by the the Jury ſpecial 

Court, thep returned, and put their Yerdic in wziting, in as much, as they did 

not at all ag:e in their Verdict. Their Verdict was this, (8) we do find the De⸗ 

fendgnt guiltp of murder, / but not accozding to the Endian ment) fo2 it is therein 

mentioned, that he gave him two wounds, the firſt was moztal, the which was 

under the right arm, and mentioned in the Endictment,of which moꝛtal wound, 

he onlp died, and of no other, and they do not find any third wound given, as is 


mentioned in the Enditement, and that this wag done by him, ex malitia ſua pre- 


cogitata, and lo concludes, that if the Court ſhall adjudge this Fact, to be a kil- 
ling acco:ding- to the Endiament, then they do find him guiltp of murder; but 
not otherwile. The Court did then declare to the Jurp, that this their Derdict 
thus given, is no Uerdic at all. All the Jurp did agze, that the wound under 
the right arm was moztal, and that of this wound he died, that he wag killed 
p Mo * that this Killing was murder, and that two wounds were by him 
given, ond of them mew moztal, and of which he died, ſo that they find but 
two wounds given, and ſap nothing of the third, there being thzee wounds laid 
in the Endikment, and one onlp tobe moztal, of which he died, and this was all 
the finding of the Jury—Williams, f Fon foes that this is a good finding by 
the Jurp, thephaving found the death of the party killed, and that he wag killed 
Morgan, who gavehim two wounds, one of them under the right * 
; NY ag 
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this be which he — 
—— | 


=_ : 
as fi given bn < rp; this Cris adwiſare vslr, 
the matter was adjourned until a time, and Morgan the Pziſoner u 


tarried awap from the Bar, n Caffodia. by 


. 
1 


al Note, afterwards (s) the laſfdapof Trinity Term 9 Jac. B. R. Edward &. 

— 73 Ly 1 — again 8 "he Bar; and being demanded what he had to 60 
the Court, 0d for himſelf, why Judgment and execution ſhould not be awarded againſt 
by che Court he offered to the Court, the Kings gzacious Pardon, under the Pꝛzivp, and ij 
allowed os, * qeat Heal, and he humbip deſired allowance of the ſame bp the Court, 

| — = Pardon was received, and openlp read, and afrcrwards the ſame was allows 
ſet at liberty: Bf bp the Court, with ſome good advice bp them given unto him, and ſo by thy 

7 
Kule of the Court he was diſcharged, ſet at liberty and ſuffered 44 lag 


ire. 


- Wolterton and his Wife Plaintiffs againſt Day Defendant, + 


Wolterton and 
his wife Plaint. 
againſt Dale 
Defendant. 


An action p- pant, and upon requeſt made, 


, and p2omiſe, the 
unto the Feme Exe 


J. c. B. R. caring of monp, bp him owing to the 


1596. 


- affet my apment ſv made, and upon requeft, the Defendant wag Decre 
ro make rhe 


er eee eee eee ant See. es eee e eee 


to the Delendant, who arcozving to the Decree makes a Keconvepance | 

the T bp a Feoffment unto the Feme Plaintif, Executrix of her = 
tner and, of whichreconvepance the did accepr,and afterwards the Plai 

aud din Wife b2ought her Acton upon the Eaſe, againlt the Defendant up- 
on the firſt pzonriſe, and fo2 beach of the fame. The Defendant * 


. 3) 


Part I. Termin. Mich. 8 Fac. $5 
to this Action pleads the Decree made in Chancery and the perfozmance of the 
pow bp payment of themony Decred to him, and the reconvepance by Ka 
made, actoding to the Decrie. To this lea the Plaint. Demurred in Law, the 
only queſtion being, whether, (as this Caſe now is, bp reaſon of the Decree, c 
Nerfo mane of the ſame) the Action brought by the Plaintiffs, doth lpe oꝛ not. 
Richardſon foz the Plaintiffs, that the Action is well bzought, and that this Plca 
in Bar, is not ſufficient, becauſe there is no erp2els averrement of any accep⸗ 
tante, oꝛ agzeement to this by the husband, fo2 the convepance was made to the 
wife, and by the acceptance of the wife, the Hugs band ſhall not be barred of his 
Action, in this plea, he ought to have averred an acceptance bp the Pugband, x 
an agzement, to that which was done to the wife of the Plaintiff, and this he 
ought to have done here in this Caſe, where the perfozmance is not acco2ding to 
the firſtagzement, but bp another matter, as by the Decre here in the Chance: 
ry, oꝛ otherwiſe, there in pleading of the perfo2mance, in ſuch mamier he ought 
here ſpeciallp to aver an acceptance bp the us band, (s) to ſap, unto the which 
he did ag2ze,becaule that this is a thing collateral. On the other ſide, it was urg- 
ed loz the Defendant, that the Plea in Bar was good, foꝛ that by the Decre, the 
reconvepance upon papment of the 1001. was to be infull ſatis faction and diſ⸗ 
ofthe firſt pzomiſe; if one do pꝛomiſe foz to make a conveyance to anothee 
ofcertain Land, by ſuch a dap, and fails to do it, theother hath his remedy by 
wa ot an Action upon the Cale, but in this Action, he cannot recover the Land, 
but only dammages afterwards, if the other doth make a Feoftment to him, in 
| ſatisfacionof his pꝛomiſe, by this his Action, ko2 the non-perko:mance of the 
P2omile, is gon; and as to the acceptance of the Feoffment in this Pzincipal 
caſe, the ſameneeds not to be pleaded, but here it is laid, that this convepanee, 
wag tobe made, to a Feme Covert, and acceptedof byher, andthat this ſhall nor 
bind the Pugband, to this it may be anlwered, that the husband takes bp this, 
as well, ag his Wife, andthe ſame is, and ſhall be ſaid ts be in them both, until 
the husband do diſag2e: alſo the 100 l. here wag paid by the husband, in per- 
foxnance of the Detræ, foz which the Feoffment was to be made, and this to be 
in ſatigfacion, and diſcharge of the firſt agzæment, and this to be by the Hug- 
band, and by his agzeement, and all this is included in the manner of the perfoz- 
mance of this Decre, all which is fullp ſet fozth in the Plea, and this payment 
ere of the 100 l. by the Yugband to the Defendant, accoꝛding to the Decre, is a 
full agzcement by him,. that the Action which accrued unto him, foꝛ the firſt bꝛeacg 
of the pꝛomiſe ſhould be by this ——＋—— ol the Decre, gon, aud diſcharged; Ante 33. 39. 
and a Feofment, map be very well pleaded in fatigfacion of a pꝛomiſe bꝛoken, 
and ſo was it adjudged in one Platts Caſe, 3 Jac. B. and when the Feoffment is 3 Jac. C. B. 
pleaded, this includes and implies an acceptance, and when the Plaintiff being lars Cale. 
5 band here, pays the 100 l. to the Defendant, bn this he takes notice of 
e Decree, andacco2ding to the Decree, and 4 man oe thereof he paps this 
nonp, and this is, and cannot bn anp conſtruction, be otherwiſe taken, but to be 
in full ſatisfaction, ond diſcharge of the fozmer pꝛomiſe, and of this he cannot be 
-miſconufant, Richardſon foꝛ 9 Plaintiff ſaid, that this was but an implied al⸗ 
ſent, and as to the payment ok the 100 l. by him, he did this by compulſion, being 
Decreed foꝛ to pap it, and he paid this, ſecundum ordinem, & decretum prædictum, arid 
not in diſcharge of the fozmer pꝛomiſe, fo that this was not a voluntarp, but a 
tompulſoꝛꝝ payment by him; and as to rhe certainty of acceptance, this ought 
to be ſhewed by wap of averrement in pleading, which is here omitted in this 
Plea in Bar, and ſo the lea not good. To this it was anſwered foꝛ the Defen- 
dant, that this being a Plea, and good to a common intent, is ſufficienr,and ſhall 
be good to all intents, but otherwiſe it is of a Declaration, which ought to be 
moze certain, Williams Juſtice—a Diſcharge by wozdof a thing in action is not 
good, but the ſame ought fo2 to be by wziting, and ſo it hath been adjudged. Flem- 
ming chief Juſtice, the plea in Bar here is good, the Þugband here had good cauſe 
| of action, fo2 the fozmer beach of pzomiſe, in the which he was onlp ro recover 
dammages, (his Wife being joyned with I inthe Action) but no Land 7515 
this 
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this wap berecovered, afterwards then commenced their ſuit in the Chancery 
being willing, and deſirous fo2 to have the Land, the Cauſe there heard and de⸗ 
cred that they ſhould have the Land, and that the ſame ſhould be retonveyed g, 
co2ding to the fozmer agzement, but the Land being better woꝛth than the dz 
mages, that might have been recovered, the Court of Chancerp decred fu 
that the Plaintiff ſhould pap to the Defendant 1 001. moze, and this to be indif 
charge of the firſt pzomile; the Feoffment is here made to the Wile, and the eſtay 
ſetled in her,by the papment of the 100 1. by the husband, and by his going inn 
the Chancerp, and the payment by the Husband of this 100 l. to the Defenday 
in perfozmanceof the Decre, is a full and a good aſſent unt6the whole Decry 
and the fame ſhall ſtand in fozce ; and this payment by the Pugband wag ng 
tompulſoꝛp, but voluntarp.fo2 he might have cholen — he would have paid 
the 100 l. oꝛ to have taken his Action at the Common Lam foꝛ his damages, jy 
the Land :ould not be had, and damages likewiſe recovered by the Pugbay 
the Defendant here would rather have kept the Land, than have parted with 
but upon the papment ok the 100 1. hp the Plaintiff to the Defendant, he was 
then compellable to perfozm the Decree, and to make the-reconvepance whichiz 
here done by him, in perfoꝛmante of the Decree, and all this appears fullp, ay 
plainly bp the very plea, which plea is good, and the bzinging ofthis Action i; 
not a diſaffirmance of theFeoffment, this Decree was well made, and upon 
good g2ound, and is good both by Law, and in Conſcience: Note, the Court wag 
befoze of this opinionclearlp againſt the Plaintiff, that the Plea was good, an 
that the Plaintiffought to be therebp barred of his Action, and the Kule of th 
Court was entred befoze fo2 the Defendant, that this his Plea in Bar wa 
good, & quod Querens nil capiat per bullam, and the Court being afterwards ypa 
another day pꝛeſſed fo2 their direc opinions, andreſolutions in this caſe, theyal 
of them ana RS — we renns — the yn ö n Bar 

1 was good, and that aintiff ought to be barred from anp further pꝛotnd 
—— ings in this Action, and ſo all the Judges ag:ed clearly in this, — th 
Querens nil foꝛmer Rule bp them entred ſhould ſtand, the ſame being as befoze, u Que 


—_ per bil- i capiat per billam, quod nota. 
am. | 


Goldney Plaintiff, againſt Curtiſe Defendant. 


Entre 1. 7. We Cale upon a Covenant fo further aſſurance, was this, A. enfeoffes| 
Jac. B. R. Rot. oz ſellg unto him two Yard Land, and covenants to make him further 
864. ſurance, as the Counſel of B. ſhall deviſe: afterwards B. by advice ofhis Com 
_ N—_— ſel, tenders to him a note of a fine to be levied: Firſt, it was queſtioned at wie 
Mo 8: ** coſt this fine ſhould be levied, in regard there was no Wzit of Covenant bel 
by | hanging; it was held that this ought to be at his coſis, who is to have th 
Paſch. 8 E. 4. fine levied to him, accozding to the opinion of Markham Paſch. 8 E 4. fo. 2. when 
fo. a: he ſaith, that if one be bound foꝛ to levp a fine to another, of an Acre of Lan 
he is not bound to ſue foꝛth the Wait of Covenant, but he who ig to have advay 
tage ot the fine is to do it. The Court in this cale were clear of opinion, thath 

ought fo2 to levp the fine upon this note, notwithſtanding there was no W} 

of Covenant then hanging, *fo2 that this is the aſſurance, bp his Coun 
deviſed. It was allo ſaid by the Court, that fines are uſually levied with 

out any Wzit of Covenant hanging, as fines levied befoze the Judges 
Aſſiſe. It was allo held, that when he hath bargained, and ſold two Yai 
Land, and Covenants to make further aſſurance, and this to be bp fine, thi 
fine ſhall be of all the Acres contained in the two Yard Land, and this 10 k 
to the ule of the bargainee and his Heirs, but it is not tertain, how many At 
are contained within this. Curia, Me levies the fine, and if there be m0} 

Acres than will make two Yard Land, the Covenant is well perfozme 

and foz ſo many Acres as ſhall make up the two Yard Land, this ih 

be to the uſe of the. Bargainee, and his Yeirs, and as to the Surplula 
of his Acres, this ſhall be to the uſe of himſelf, and his * 
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was, as befoze, to be perfozmed upon requeſt made, requeſt was at⸗ 
| Cs made; aged by a note „and there expzeſſed in certain the 
W quantityof Actes, which note contained moge Acres than the two Bard Land, 
the Court was clear of opinion that this was good, and that this was done 
attoꝛding to the uſual tom, quod nota. | 
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| Doctor ) rey Plaintiff, againſt Sir Richard Lovelas Defendant. 


; | . 
Tue Caſe was this, 18 Januarij 14 E. 3. the King did g2ant a Licenſe to Dr. Ayray and 
| Robetagde Eglesfield, for to found quandurm Aulam Collegialem ſub nomine Aula Lovelas Caſe, 
ben Me de Oxon: quæ per unum præ poſitum de dictis ſcholaribus juxta ordina- —— A 
tibnem præfati Merti inde faciend. gubernabitur, &rc. Dr. Ayray being Pꝛoboſt of the 52 8 858 
ſaid ited beat Cleck to a Church being void, by the name of the 
of the Colledge of the Queen in Oxon. and omitted the wozd (Scho- 
jarium). the queſtion was, whether this pꝛeſentation thus made by a contrary 
name of their foundation, with admiſſion, inſtitution, and induction thereupon, 
ſhall be a uſurpation, and fo gain the Patronage to them, then having thus 
done the firſt, ſecond, and third time, without anp. manner of diſturbance. It 
was in this Caſe held clearly by the Court, that this pꝛeſentation thus made, 
bp the contrary name of their Foundation, ſhall malte no uſurpation, noz 
gain, anp Patronage to themſelves ; here in this Cale, there was no ſuch 
name of incopo2ation, as thep pꝛeſented bp, and ſo conlequently, no uſurpa⸗ 
tion thereby by them gained, and a confirmation, upon fuch a pꝛeſentment, 
ſhall not make it good, but the Patronage remains, as, the lame was befoze 
fuch pꝛeſentation made. Flemming chief Juſtice, the P ovolt here pꝛelents by 
ſuch a name ok incozpozation, where as there is no ſuch nalne, and his Cler 
this his pꝛeſentment, is by the Biſhop adnitted, inſtituted, and inducted, 
e queſtion is, who ſhall be here ſaid, to be the uſurper: foz clearly, this pꝛe⸗ 
ſentment, in this manner, ſhall make a 1 d 7 the Party which is ſo 
pꝛeſented, ſhall not by this be the ulurper, foꝛ that the pꝛeſentment as to him, 
(being by a void name ot incozpoꝛation) is void in it ſelf, and he by this gains 
nothing at all, the Potent of him, being by a contrarp name, differing - 
from the name ok the foundation, but this Collation here by the Biſhop, ſhall 
make him tobe the ulurper, and this was ſo agzced by the whole Court:But bn 
the rule ofthe Court, and bp the aſſent ok the parties, this matter was referred The matter 
to Mr. Serjeant Nichols, and Mr. Henry Velverton, finallp to end and compoſe this ended by agre- 
matter between the parties, and in caſe they ſhould not end the ſame, then the 
lame was bn like aſcent referred unto Flemming chief Juſtice ag Umpire, to end 
and determin this matter between the parties. | 


Brichendell Plaintiff againſt—— ub 


Lr Action upon the Cale foꝛ a Pꝛomiſe, the Cale was this, A. did pꝛomiſe Brickendels 
unto B. that it he would deliver unto him his two fat Oxen, in fra breve tem- cale, an Action 
that he would then pap unto him 100 l. foz the Oren, infra breve rempus; the er. ? _ 
Wie in his Declaration ſets fozth, that he did e beve tempus deliver the 

wo xen to the Defendant, and that he had not paid him the 100 1. infra breve 

Zempus; upon Non aſſumpſit pleaded, a Verdia wag given fog the laintiff. It 

as moved. in- arreſt ot judgment, that the Declaration mas not good, foꝛ the 

neercainty therein, fo that it is not known what time ſhall be ſaid to be breve 

zempus, as if a man ſhall ſell a Hoſe to another, foz ag nich ag he ſhall value 

the ſame „this is not good, fo2 that his value is not known at the time. 4; 8,4, 357. 
Flemming chief Juſtice the Declaration is not good, foꝛ this incertainty in it, this 

der breve (empus here, is no certain time at all. . 
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t is as if A ell a Yozſe fo2 10 l. to be paid per bre ve tenpus, If he do wn 
— the monp within as little a time as map reaſonablp. be, he map welic 
the Mozſe to anꝝ other, and this ſecond ſale ſhall be good, and fo is the Bag 
14 H. 8.0. 18. Of 14. H. 8. fo. 18. 19. 20. Wheelers caſe. Velverton Juſtice, fourteen. days after y 
19. 20. delivered one of the Oren, as by his Declaration apyears, ſo that bpthig, 

. himſelf hath aſſigned, and ſet down what time ſhall be laid to be the breve ten 
pus of his part.— Flemming chief Juſtice,” this is but a colourable reaſon 
The Court all agzeed that this Declaration is not good, fo2 the,gincertainy 
in it, foꝛ per breve tempus here is ag uncertain, what time this ſhould be, 
the Caſe of fozþearance, per paululum tempus which was adjudged in the Er 
chequer to be no time, andlo void fo2 incertaintp. The Cale Was hy, 
$ackfora Pla. tween Sackford Plaintiff againſt Dips Defendant in the. Court 9 
2gainft Philips Juer, In an Action upon the Cale foz a pzomile, gꝛounded up 
Defendant in ation of fozbearance per paululum tempus, this ig held no good c 
the Court of the tncertaintp of the time, foz that paululum rempus is no cer 


Exchequer. and fo was it adjudged here in this Court, Termin. Paſch. 8 Jac. 
2 % b. k. on upon the Cale! 


Ante 41. . 
i Cr. 19, nded upon the conſideration of foꝛbeꝶ 


e clear of opinion, that the Actionup 
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ee — 


'pzincipal Cale, 

ſo was the opinion and Hule of the Court, that this Dec 

ration is not good, fo? this incertainty in the woꝛds here ok per bre ve tan 
pus. Fenner Juſtice agzeed in this, that there is no difference betwen this Cal, 
and the Cale which was here adjudged in confideration of fozbearance per pau 
lam tem pus, this wag here held void and uncertain, foꝛ that this can receive w 
certain conſtruction in Law, fo2 what time certain this ſhall be, and. therefox 
void. Croke Juſtice of the ſame opinion, there will be a g2eat difference betum 
tempus conveniens, Tempus breve, & paululum tempus, and of this the Law ſhall ad 


judgment of judge: it is ſaid that the whole life of man is called breve rempus, but this bn 


metro 7ermpus ig ſu untertain in it lelf, ag that no contract can be gꝛounded upon it, The 
2 whole Court ag2eed clearly in this, that the Declaration is not good fo? this 


billam. tncertajnty,ttherefoze the Rule of the Court wag, uod Querens nil capiat per billam 


Moore Plaintiff, againſt Brown Defendant. 


N an Ejectione firmæ ko; entring into certain Lands in thꝛæ ſeveral Vill 

An Ejedione I the Declaration makes mention ok no Vill in certain, the Defendant pleas 

_ I a releag puis le darreine continuance, bekoꝛe the Jultices of N iſi prius; the Juſtices 

Nil pris 4 Niſi prius, have no power there to amend anp fault in the Declaration, thy 

puis le darreine habe onlp power, and Authozitp to take the enqueſt, and when the Sele 

continaance. ig ended, their Authozitp then doth ceaſe, and in this the Court agze 

1 Brownl. 145- Yelyerton Juſtice, A man cannot plead a releas al Niſi prius after iſſue jopned, 
Lanes rep. 81 none ſhould have Judgment: in 10 H. 7. fo. 21. a Niſi prius was taken at 

bak Jac. 261, tetbury, in an Action of Debt foꝛ Rent, the Defendant pleads levied by d#/ 

2 Ro. Abr.630: freſg, upon this they were at iſſue at the Niſi prius, the Defendant pleads 

Godb. 406. releas of the ſame puis le datreine continuance, it is there held, that wha 

Yelv. 180. this plea is pleaded, the Juſtices of Niſi prius cannot pzoceed to take 

10 H. 7.5.21: pnqueſt, and to this plea of the Defendant, the Plaintiff cannot there rey 

but heought to reply en Banke. Fenner, Yelverton, and Croke Juſtices, after Ml 

jopned, and a venire facias awarded, of ſuch a Vill, the Sheriff returns 

tiel ville, this is not good, fo2 he cannot return, that thing which is contra} 

to the iſſue, and to the venire facias, to avoid the Trpal, à fortiori, ot 
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he Parties himſelf cannot plead ſuch a Matter. Allo it was ſaid bp the Fud- 
oat at the Niſi prius, the Power and Roper 7 Juſtices ot Niſſ A is 
only to aſe. the Berditt of the Jury, and no o lea, and in all this the 
Court agreed. | | | 


Penruddock and Lanxfords Caſe. 


Xception taken bp Yelvertory to quaſh an Indiament of murder being uod, _ 
_ pemuſſit, and doth not lap felonice percuſſit. The Court held this to be a — 
good exception. The Atturnep General, urged that the Jndiament wag ſul⸗ an indimen: 
ient, notwithſtanding this exception, fo that the woꝛds AMurdravir, doth im- of muder for 
p felqqpe attoꝛding to 5 E. 6 Dyer fo. 69. pla. 28. that Murdravit doth implp (ex = _ 
| dalde Magere) ex neceſſitate Which is there omited, ag furatus eſt implieg felo- ; E. 6. — 
nice cepit being omitted. The Court were clear of opinion, that the exception &. 6s. pla. 23. 
was good, and the Jndictment inſufficient fo2 this omiſſion of the wozd (Felo- 
2 and the ſame is not ſupplied, bp the woꝛd (Adurdravit) and that the 
Cale in Dyer is no Law. Fleming chief Juſtice & tota Curia clear of opinion, | 
that the wozd Murdravit doth implp, mzlicis præcogitata being omitted, hut the . co. 40. 41: 
' ſame doth not implp the wozd (Felonice) being omitted, as in this t 
—— in queſtton, and in 18 E. 4. fo. 1 0. 6. pla. 28. where the Andicment lodiament 


quod furatus fuit unum equum ad valenc. 20 8. Cc. and it ig there held by all 2 by the 


the Judges, that the Jndicment was not goon, fo2 that the wozd (felonice) wag Court, 

. — and that E doth not comp felonice, no? — (cle — e. : 
in the pꝛincipal Caſe, by the Rule of the Court the Indin ment was quatſhed ace. 
fo2 want of the woꝛd felonice, quod nota. - ma 


Davis Plaintiff, againſt Hales Defendant, 


N caſe of Bozough Englith, if one ſhews himſelf to be Heir ol Lands in How one in 

| Bozough Engliſh, that he is the fole Son of his Father, it was urged pl-2ding fs! 

| bp Richardlon at the Par, that in his pleading to entitle himſelf ag Heir unto this hinten co 
uſfomarp Land, he ought not to lay, that he is propinquior heres, forby this en Es — 

he is always intended to be Heir at th Common Lat, but he is to ſap that La 

he is Funior filius, Who is to inherit the Lands ſecundum conſuetudinem Manerii. 

Williams, Yelverton, and Fenner Juſtices, clearly he ought to ſap that he ig propin- 
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N auior beres, there were then ſhewed unto the Court, divers pꝛeſidentg of 
Court Rolls, of Court Barons, which were all of them, propinquior heres ge: 

8 nerally. Williams Juſtice, if the poungeſt Son in Bozough Engliſh dies, the 

” middle Bꝛother ſhall have the Land bp the Cuſtom. | 

| Dowylas and al Plaintiffs againſt Kendall Defendant, entred 

1 Termin. Mich. 7 Jac. B. R. Rott. 356. A Aaben f 
* p 85 i | 65 < | | ; | 2 _ 

. orns cut 


FF an Action of Treſpaſs, The Cale was this, the Defendant claimed com- — 

mon of Eftovers, as appendant to his Meſſuage, and fo? this he claimed all Lord. che Be. 
3 Tharns there gꝛowing, by pꝛelcription: the Plaintiff bp the command of beadant claim- 
iringſtone the Tozd) did cut down part of them; the Defendant took them a: ing en =! 
Wap, and fo2 this taking awap, was the Action bꝛought, and whether this ES: 

«lon thus bꝛought will lie, is the queftton. The Polnt here being whether Cr. 256. 

ye: Defendant map juſtifie the taking awap of thele Thozns, ( __ 1 Brounl. 219. 
5 m 


_ Erie Mich e Ful 

mall, as Eſtovers bp Þzelcriprion, after the Plaintiff had cut them daun 
then 'Lo2d. It was argued | dent het 0 bin af 5 
| peargtobe, by his preſcription, hemap cake awap the Thozns, being cur th 


th the 


1 Cr, 413. 
EKendricks 
2 Cr. 2068. 


Tel. 129. 
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147 fo. 71. pla. 47. 227 
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Lil © by this cutting down, the Lozd 
| uy E 
p him 


Cake . pas 
fo. 24. 25. Sir 
Tho. Palmers 
caſe. * 

| Wee 
6 EH. Dyer 
fo. 7 o. pla. 4d. 


$7. in Lutte. 
rels caſe. 


"2 = > I I x = I-55 r ¶ TE CAS IDO WE THOSE: ED ED DET EOS? = [#/ 


» 4 
Y l 
<0 Oe... 


„% 8 


Pat hb Termin. Mich. 8 tac. 
de new, here the? To2d gave licence tothe Plaintiff, fo2 to cut down /pinas pre di- 


eas, and names them, and then being ſo cut down, the Defendant cannot juſtifie 


the taking of them, and lo conſequently, the Action by the Plaintiff ig well 


bought; Fenner Juſtice, if the Youſe to which he hath Eſtovers fall down, and 
he builds it new again, he ſhall have his Eſiovers, and ſo is Lures Caſe Coke cope ,, ps. 


4. pa. Williams Joſtice, fo2 to aber here, that this was antiquum meſſuagium ig not 2. 
neceſſarp, if he had here granted all the Thozns, this had been good clearly, and 
by this he hath a pꝛoperty in them, and afterward the other tan neither gzant 
them noꝛ pet tut them down, and as well if ſhall be here in this caſe of a pꝛelcrip⸗ 
tion, where he pꝛeſtribes to have all the Thozng gzowing on the waſte,and there 
ſhall be no end of this, if the p2eſcriptionbe foꝛ to ſpend them in his houle, if in 
ſuch a caſe he ſpends them otherwile, this is contrary to the pꝛeſcription, and not 


| warrantable, but will make him liable to an Action, this Cale here doth very 
much differ from the general Cale of Common Eftovers here in this Pꝛintipal 
| Caſe: if the Lozdcut down, the other map well take them, and fo the Plaintiff 


here had no juſt cauſe of Action, Croke Juſtice, qui omnia dicit, nibil excludir; and 
when all the Thozns are here gꝛanted, allothers by this are excluded from med- 
ling with anp of them, and this Cale hath been adjudged here in this Court, that 
if I have a Load of Hap, and another will come and mingle his Yap with mine, 


in this Caſe J map well take and detain the whole. Flemming chief Juſtice, here he 


hath theſe Thozns, in the nature of common Eftovers : he which hath all the 
Thoms. hath an intereſt in them ſtanding,but he cannot have any benefit by them. 
befoze he cuts them down, and if another do cut them down, as here in this Cale 
he map well take them and carry them away, when the claim is thus by pꝛe⸗ 
ſcription, as in this caſe, the ſame ĩg moꝛe large, than an oꝛdinary Common ot 5. 
Eſtovers : here in this tale he pꝛelcribes to have all the Thozns, none is to 
judge whether he [pends moe, he may ſpend in one year twenty Loads, and in 
another pear an _ Loads, but if he do not uſe them, but ſpends them ano- 
ther wap, he is then liable unto an Action: in this cale he needs not to aver 
that this wag antiquum 228 — when he is here by the pꝛelcription to have 
all the Thoms, and part of them being cut down, his taking ol them awap, is 
no wꝛong to any one, and when he builds new Chimnepes, if he ſpends the 
Thoms upon the pꝛemiſes, this is well done and juſtifiable, and ſo if he make 
new hedges; he map ſpend all if he will, and leave none, but he which is the 
—_ cannot lo do by him, this map be good by Gꝛant, and lo likewiſe it 
p pꝛeſcription. Yelverton Jultice ag2eed in this thzoughour, the owner 


map be 
of the Gꝛound here can take none ol the Thoꝛns, fo2 the other hath, and is to Judgment per 


have all; he map take what Eſtovers he will, and may ſpare what, and how he Curiam for the 
will, and he map take what, and when he will, and this is a ſirange caſe. Fen- — 
ner Juſtice agzeed in all againſt the Plaintiff, and ſo by the whole Court ana voce, !;; —— 
none diſagzeeing, the Nule of the Court was quod intretur judicium pro Defendente, bill. a 
ud querens nil capiat per billam. 


RD. 3 3 An Action uj@ 1 
An Action upon the Caſe. che caſe for 
Trover and 
, converſion of 
three Munkeys 


N an Action upon the Caſe of Trover and converſion of thzee Wunkeps on Muk-<us 


| Land Divers Mugk:cats, upon a not guiltypleaded a Verdic was given toz Cr. {© 
| the Plaint. it was moved in arreſt of Judgment, that the Declaration was not * 1 


good, becauſe he doth not therein alledge that the Munkeys were reclaimed Moved in ar- 
Flem. chief Juſtice, It the Action had been foꝛ 60. Wugk-cats taken, and a Parret, rf of Judg- 
or Action would well Ine: In caſe of Hawks, there he ought to alledge in his — —.— 
claration, that they were reclaimed, but not fo here in his Caſe of Munkies. — Re 
the Court all clear of opinion that the Declaration here — — reclaime/. 
| ithout 


96 Termin. Mich. 8 Jac. B. R. * Part! 


— without ſhewing that thep were reclaimed, and fo bp the Rule of the Court 
Judgment given — was entred fo2 the Plaintiff. | 


per curiam for 


he Plainrife Note, that if two men be at ſtrife, and contention about a Boat, one of they 


Note where a 


man may juſti- putg i into the Boat, he which hath the right, and is the true owner i 
fie the T0 — — — the Boat with the Coals in it, and keps it: thequeſtia 
and deraining moved unto the Court, was, whether he map zuſtiſie this without being liall 
of rhe gooasof ta an Action of Treſpals fo2 the lame, and whether he map detain the Coaß 

— ng until they be replevied from him. Williams Juſtice, Coꝛn map be diſtrained, dz 

— | * | | im into his own g2oy 

Treſpaſſer for mage kelant: if one ſaddles mp Yo!ſe, and then puts him 11 ? 

{ ding. J map well tonie and take mpHozle awap, and keep the Saddle, and nit z 
itable to anp Action of _ fo2 ſo doing; and becauſe he puts his Saddy 
upon mp Hoꝛſe, J may well juſtiſie the keeping of it, till he bꝛings his Aa 

ko; to retober it: and ſo it is, if one load mp Cart with his Com, oꝛ my Bay 

with his Coals, o2 the line, A map very well take my Cart, and Boat aum 

and keep and detain the goods without being ann Trelpaſſer, foꝛ mp this ſo d 

ing, and J map very well jultifie the detaining of theſe goods, until he bzing 

his Action of Betinue foz to recover them again from me: the whole Courts 

gzeedin this clearly, and that the party was not bound koꝛ to unload hig 

Cart, oz his Boat, and ſo the whole Court did adjudge, that in this Ping 

pal Cale, the detainer of the Coals, was lawful, and he no creſpaſſo; hereby 

| Judgment per and that he might well detainthe Coals, until the other bꝛought his Kepletn 

_— foz to recover them, and this wag the opinion to the whole Court, 
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Dominus Rex, and Sir William Fitzwilliams againſt Ives. 


; an Indictment of Felonp upon the Statute of 5 E. 3. cap. 2. Raſtal ti 
8 44 fo. 330. pla. 8. foz. the unlawful taking awap of certain Timun 
gainſt aPurvey- Trees bp the Purvepo2s, and upon the Trial at the Bar, the Caſe appeam 
or Per the to be this, the Partp Jndiced, being a Deputy Purvepoz , propter uſum d 
_ 1 mini regis did take certain Timber Trees, which Sir William Fitzwilliams had m 
tir. Purreyors Down fo2 his own uſe, and theſe he rook againſt his will, and againſt h 
fo. 330. pla. g. fo2m of the Statute, without p2iſing, and tallping of the ſame, and convey 
the caſe of the ted the ſame to his own ule. The Jurp found his taking to be againſt th 
Parveyor tak. Statute, then found the whole matter, as it was, but gave a ſpecial Verdi 
— * ts upon which verdic the onlp queſtion was, whether this taking was Felony;q 
— not in him, within the laid Statute, the Statute of 4 E. z. cap. 3. was rea 

t was urged that the Statute of 5 E. 3, is a general Law, and that nothin 

all be within the Statute ol 5 E 3. luhich is not within the Statute of 4 

Stat. 25 E. 3. the Statute of 25 E. 3. cap. 6. wag read fo2 purveping of Timber, and cutting 
cap. 6, the ſame down. It was likewiſe urged that the Statute of 5. E. 3. doth m 
extend to a deputy Purveyoz, but to the Purvepoz himſclf. Jt was likewi 

urged , that the Timber which was here taken by him, was fo2 the Kings 

Ships, (and not fo2 his Manſion Houle) and this is givenby the Statuted 

| 25 E.3.cap.6. That this ſhould be Felonp, two matters were offered, ag conf 

1. derable in this caſe. Firſt, if this taking be Felony in the Purvepoz himſe 

2. Secondly: if the ſame be Felonpinthe Deputp Purvepo here, i the Stat. exten 

pn to him, the taking is then to be pur le hoſtel le Roy, the which ſignifies a Mau 
a auger | Doule, this tpoken p2operlp, is taken to be io2 the Houſes of Pzinces.——Im 
Chartas 28: of Court taken pro Hoſpitio. The jurp herefound him to be a }: urvepo? prot 


E. I. cap. 2. ibus regiis, Statute of Articuli ſuper chartas edit. 28 E. 1. cap. 2. wag ty 
Reaſons to — um — And the power therebp limited unto them, 'al 
1 jou how a Purvepoꝛ is to demean himlelf in his cakings foz the Ri 


. there expoſition is made del hoſtel le Roy, It was urged that this 
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fe within the Statute 1. by the Statute ok Articuli ſuper chartas cap. 2. by 
hich Statute none are to be purvepozs, but fo? the hoſtel le Roy; the which Stat. 
is to be extended to a houſe as well as foz the houſhold, 2. A ſecond reaſon 
gzounded uponthe Statute of 5 E. 3. cap. 2. whith hath referente unto the Stat. 
of 4 E. 3. cap. 3. aid relates unto it. And the Statute ſhall be conrued to be 
extended, to a deputp purvepo?, as well as to the purvepo? himſelf. John. Har- 
ris argued that this is not felonp within the Statute. The houſhold ok the 
King, ought to have another conſtruction. — And other things——mentioned 
in the Statute, conſideration is to be had, what theſe other things, ſhall be 


| Houſes 02 Ships. Vide Stamford fo. 37. touching purvepo2s, and 11 H.4.tfo.28. fo. 59. 


purvepoz, taking vitail al hoſtel la Roy, umd is empleaded fo2 it, that he ſhall 
ben cenſured in tze Star Chamber, and this was one Sackfords caſe ; And if he 28. 
were ccnſured, this taking then could be no felony. In this caſe now here in 
queſtion, this taking, in manner as it is found bp the Jury, is not kelony. And 
this hath ben, allo fozmerlp ruled, that a purvepoꝛ map take ({{cod, foꝛ the 
Ning, out ol a Weod-mongers Wharf, but not of the p2oviſion, that a pꝛi⸗ 
vate man hath made toz himſelf. A purveyo? cannot cut down Wood g2owing, 
noꝛ yet meddle with the frechold, of any man. But if a pꝛivate man cut down 
Wood foz to ſell, a purveys; map well take this fo2 the Ring, who is to be 
pꝛeferred, next unto himſelf, and befoze anp other man. Flemming chief Juſtice 
and Wilkams Juſtice both of them, held this taking here tobe unlawful. Flem- 
ming chicfJuſtice where the Timber is cur, foz to be ſold, there the purvepoz man 
take it foz the Ring, acco2ding to the Statute,the lame being firlt pꝛiled and o- 
ther things obſerved, as the Statute requires. And this ko? the reaſon be⸗ 
foze given by Williams Juſtice; but otherwiſe it is, if the ſame be cut by a pꝛi⸗ 
vate man, fo? his own uſe. And he further ſaid, that he and all the reſt of the 
Judges, had befo2e fo reſolved, as touching ſuch takings by purvepozs, . fo2 the 
King. And to this Kicſolufion, they had all of them let their hands. And this 
they had done, to reduce it co a tertainty, what the law was in ſuch a cale; 
and ko the better redreſs, and puniſhment of all ſuch unlawful takings by 
purveyoz8——the lame tending very muchunto the diſhonour of the King, 
and gꝛeat g2icvance of rhe People; It was moved in this caſe , upon the 
P92ds in the Statute of 4 E. 3. cap. 3. 


this exception was was overruled by the Court, that this was good bp in- 
endment , and cannot bc taken otherwiſe. And as to thole wo2ds in the 
dDtatute of. 4 E. 3. (and other things) by the opinion of the whole Court, 
theſe words (other things) ſhall be conſtrued, and intended to be things of 
e lame nature with the foꝛmer. And as to the matter of Felonp; whether 
u this tale, this manner of taking here, be-felony, o2 not, the Court at this 
would be further adviſed of it, befoze they delivered their judgments 
herein. Flem. chief Juſtice. In the foꝛmer relolution by the Judges befoze men⸗ 


tiored, as touching purvepozs; There was nothing then mentioned, noz re⸗ 


olved bprhem as rouching the point of Felonp, in ſuch a caſe, as this now 
appears to be—— afterwards, at an other time this was moved again, 
as touching the point of Felony. Whether this taking of rhe. Timber, 


man 


'S 


where Vitails are expounded, being taken by n ente im'aid pꝛier, where a — _ 


rone fo. 37. 


have aid of the King. Williams Juſtice this taking of Wood by purvepozs hath 11 U. 4. ©; 


E. and other things, aud an extep⸗ stat. of 4 E 
on was taken, becaule it is laid Cepit, and doth not lay Abcarriavic. But 3. cap. 3. 


SS 18 here found, and fo; which the party ſtands endited- foz felonp upon stat. of 5 x. 
he Statute of 5 E. 3 cap. 2. be Felonp u not. Williams Juſtice. If a 3. r 3- 


——_— 


couſjrucd to be; the Statute of 4. E. 3. cap. 3. is allo to be tonſidercd bp star of 4 E. z. 
which it ig-ozdained. And that if he take, and do carry away, by the Statute cap. .. 
of. 5 E. 3-cap. 2- an oath is to be adminiſtred bp the Statute of 1 Jac. cap. 2 2 Star. 5 E. 3. 
Raſtal title Cordwainers fo. 59. bp which it is enacted that no purvepo?, oꝛ his de- — — 

putp ſhall fell, oz cauſe to be felled foz the uſe of the Rings Wajelty, anp dap. 22. ac. 
Oaken timber Tree, meet to be barked, but in barking time, (unlels it be up⸗ Ragal tit 


on a ſpceial cauſe of necefitp) foꝛ building oꝛ repairing of any his Majeſties, Cordwainers 
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Stat. of Magna 
charta cap. 2 1. 


3. 


are true, and by theſe Nuleg, Statutes are to be expounded, and the exp 


Stat. of 5 E. 3. 
cap. 2. 


Stat. of 25 E. 
3. cap. 6. 


5. 


Stat. of 5 E. 
3 cap. 2. 


in the Star Chamber, and have been adjudged to lole iheir Ears ko; it, by 


taken, bp a urutyoꝛ, though this which was now taken, happen but ſelt 


man takes mp Hoꝛſe, but doth not carry him awap, is not this Felonp: p 
ming chief Juſtice, this is not Fclenp here, bp the common Law, but loa maden 
be by Statute Law. Williams Juſtice ag2ecd with him herein, it is here Jag 
that he was a JIurvep9z2, and did take, Ec. Yelverron Juſtice. WB to the endir 
ment here fo2 Felonp, he is here out of the danger of the Statute, this lem 
here but in the nature of a icnure, aud here by this which was done, non 
is at Mejudice thereby. By this Statute there ought to be underſtood of yy, 
teſſitp a taking awap. Fo2 what caule, ought there here to be a pꝛaiſing man 
as by the Statute it is appointed, if he do not take the lame awap, and un 
this beſo done, the Ring can have no benefit. no2 the ſubject any pꝛejudicez th 
pꝛaiſment is not needful to be, if he take not the ſame awap, the goods gl 
_ to be taken, and if it be ſo, pet he 18 not in danger ok the Statute, win 
he laith, J will have it foꝛ the Ring: and ſo fo2 the matter of the endiamen 
the ſame is not good, there being no ju ground fo? it: Croke Juſtice of the ſam 
opinion, as to any matter here fo: to call hig life in queſtion, this enditemm 
is not maintainable, this being fo2 taking of Timber, this comes not her, 
within the danger of the Statute foz Felony, fee the S:atute of Magna Chan 
chap. 21. touching Purvepozs, and how then are to take fog the King, gibi 

ſatisfaction to the party, as the Statute appoints, and if a Purvepoz do ſiſ 
any Timber, without the will of the owner, fo2 this they have been cenſury 


—__ it is, if then were felled befoze, (unlels the lame were fo2 hig om 
uſe,) There ought to be here, an elflectual taking, if he ſaith only, JJ will hay 
the ſame fo2 the King, and lo gocs his wap, and leaves it, this is goed, n 
no harm by this done, the ſubject being not any ways pꝛejudiced hereby, hy 
the taking of other things, by the Purveyoz, (as Diduals) contrary to th 
Statute, this is Felony. Williams Juſtice of the lame opinion, the Nules of Lay 


tion is to be by the thing done upon the Statute, and he is not to be puniſh 
here, ag'fo2 Felony: by the Statute, there are 3. damages, happening tot 
ſubject, the whichought fo2 to be pꝛevented. Firſt, it He cut in the face of th 
Youle, Sccondlp, theJIurvepo? is not to take contra voluntatem domini. This 
Ip, there ought to be a taking away, oz he is not culpable; the Statute 
5 E. 3. cap. 2. extends not to Timber, the Youſhold here, have no Authojit 
to nieddle with him fo2 Felony; this taking here, as itis found, is not ay 
Fclonp within this Starute, fo2 that he Hath no p2cjudice, by this which i 

one: if the King wants Timber, the Purvenozs map take it of the W( 
motigers, foꝛ his uſe. The party here, in this caſe had no remedy, but by h 
action of Treſpaſs, Quare clauſum fregit, and not to queſtion him fo2 Felony, 
Fennet Juſtice of the ſame opinion, that this taking, as it is here found, is mt 
within Statute of 5 E. 3. cap. 2. clecrly, to make him, to be puniſhed, ag {| 
Felony. It the Purvepo? takes Timber ſtanding and do notch, oz marki 
out fo2 the King, the houſhold, noꝛ the Treaſurer will pap, and allow him! 
it, unleſs the lame do come to the ule of the Ring, the Statute of 25K 
cap. 6. impoſeth a penalty on the Purvepo9? oz taker, fo2 cutting of Woodd 
anp mans, g2owing about his Youle, To render to the party his trebled 
mages foꝛ the ſame, to have one pears Jyipzifonment, and to be fo2cjudgt 
cf his office. Flemming chief Juſtice, the matter here conſiderable is, when 
this taking of Timber, by the Purvepo?, as the lame is here found by 
Jurp, be Felony, within the Statute of 5 E. 3. cap. 2. o; not, theſe Statut 
concerning Purvepoꝛs, and their takings by wap of Purvepance, foz then 
of the King, and of his houſhoſd, were made, foz to meet with the enom 
tics of Purvcyozs, exceeding their p:wer and Authozitp. It is tobe co 
dered, whether this Statnte of 5 E. 3. ſhall be extended to any thing that! 
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timcs, as foꝛ matters ot repair. No other intendment can be, upon this 80 
but lo: to met with the daily takings, by Purvepozs , ( foz UGiaua 


" n 
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— that this taking of the Timber, as it is here found, is no Fe 
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and with abuſes in them the Statute of 5 E. 3. cap. 2. ſaith, No pur venoꝛ— 


ſoꝛ whom bo; theKing—his — his children — it is not foꝛ Ships, 
. oz foz reparations; to take the meaning o 


this Statute is not to extend to anp 
Purveyo2 to have a Taylee, ag to the taking of the Wood bp a Purvepoz, is it 
not a greater miſchief, fo to have a Purvepoz. to come, and to cut down Tim- 
ber Trees, ſtanding and g2owing in the view of a mans Houle? if fo2 this 


cutting and-taking in this manner, bp a ſubſequent Statute, the party tak- 


t but to render Damages to the owner— à forflori here in this caſe | 


_ in queſtion, thia taking {hall not be Felony, the Statute of 5 E. 3. cap. 2. 


(aith, that he ſhall be a Felon——but when if he do take, and not pzaile, 


and make e Taylec——then, ere and by the Starute of 25 Ez. cap. 6. ſaith, 
that i any Purvepoz, o2 Taker of Wood, 02 Timber, fo; the kings uſe, Ys 


| _ to be my telled the Trees of any man, g2owing about, oz within his 
0 


uſe, he ſhall fo2 this pap to the party, treble Damages, ſhall be impꝛiloned 
02 — — and lole his Office, and by the Statute of Magna charta cap. 21. 


| No Woodſhall be taken fo2 the King Nec nos, nec ballivi noſtri, nec alii capi- 


emus boſcum alienum, ad caſtra, vel ad alia agenda noſtra, niſi per voluntatem illius, cujus 
boſcus ille fuerit. Bp the Statute of 5 E. 3. cap. 2. it is made Felony in JIurven- 
if they do take without p2ailment made, and Taylee betwen the Pur- 

and the owners of the ſaid goods ſo taken, the Statute of 5 E. 3. cap. 2. 

t the Cozn; Cattel, and other Dictual, and things which thall 


; a 
be taken - the uſe of the Kings Houſe—— and other things this is as 


much as if it had been ſaid, (other things) o2 things of the lame nature. Then 
as to the taking here, as it is found bp the Jurp, if one who is a Purvepoz, 


comes to another, and ſaith to him, Sir, here are good Oren that pou have, 
and do make ſtap of them fo2 the Kings ule, and he laith to him, come pou 
and pꝛaiſe them, and he comes not, his mind being changed, pou ſhall not now 


| unich him here, as a Felon fo2 this, but he onght allo foꝛ to take them 
— the Statute ſaith, oz he is not to be puniſhed ag a Felon; it _ 


Felony — the Subject have no p2ejudice; foꝛ he map go with them to the Mar⸗ 
klet pe 


tip, and if the Purvepoꝛ do not tome, he map well ſell them, foz he 


- qught not ta ſtap fo2 him, a week oz two; the Subject hath no harm, till there 


be a carrping awap, contrary to the Statute, and this appears to be ſo by 
both the Statutes, the ne Statutes being (taking) by this it is to 
be underſtood, to be ſuch a taking, by which the Subject ought to be 
fo gzieved, as that he cannot bear it, clearly he ought not to have ben en- 
dicted fo2 Felonp, fo2 the taking of this Mood, in manner as the ſame is found 
neither is it Felonp within the Statute of 5 E. 3. cap. >. but this manner of 
taking, as it is found bp the Jurp, was a verp g2eat offence in him, and fo2 


_— 
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the which he ought to be well puniſhed, but pet not as a Felon, this taking of judgment given 


Wood being no Felonp within the Statute of 5 E. 3. upon which Statute he ig by the Co 
indicted, and ſo by the Rule of the whole Court, Judgment was given fo the againſt the 


the Statute, of 5 E. 3. cap. 2. and ſo the party endicted, wag by the 
Kule and Judgment of the Court, freed, and diſcharged: quod nota. oh 


Dir William J. wrpine Paintiff againſt Forreyner and others 


Defendants, 


g2ant, 


King for the 
np party endicted. 


17 an Action of Treſpaſs and Ejectment, the Jury found a ſpecial Uerditt, 4a Addon of 
1 T upon the ſpecial Yerdic, the Cale appeared to be this, a man being ſeiſed Treſpa6, xtc. 
ot a Mano and of a Tenement in Fe ſimple, and poſſeſſed alſo of a Teaſe foꝛ 

pears in the Ville of Dale, bp a Deed - bargain and ſale, he doth give, 
| | - 


Orjed. feale foz-years-doth pals. But it map be objected, that this leaſe fo? peep 


Reſp. fupphy theſe woꝛdg in the gꝛant, but only this leale foꝛ years, and the 
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gꝛant, bargain, fell; Enfeoff, and Confirm, unto another the Manoz, Tem 


ments, and all other the Lands, and Tenements which he hath in the villex 


Da. the queſtion was, whether bp this deed of g2ant, bargain and ſale, h 
Term foꝛ pears dothpaſs oꝛ not. George Croke foz the JPlaintiff, that this lea 
foꝛ pears doth not pals, but only the Lands in which he hath an eſtate of 9 
| Herttance, the woꝛds of the deed, will not ſerve, to carry this Eftate fo? peary, 
fo? he doth thereby give, gꝛant, bargain, ſell, enkeofk, and confirm; xc. Th 
which woꝛds are of fozce, and effett, only to pals an Eſtate of Freehold, an 


3 Cans in Inheritante, andfoz 3. clauſes, mentioned in the deed, this leaſe fo2 pearg day 


ove char Not pals therebp, 1. the wozds enfeoff, give, and g2ant the Wan 
the leaſe for Freehold, and all other his Lands and Tenementg, &c. Habendum to the hg, 
yeare did not gain and his Heirs, and this Deed, bp theſe woꝛds, can by no intendmgy 
Paſs. paſs this Term, which is only a Chattel. Secondlp, there is an expꝛelg Cy 
* - venanf, in the convepance, on the part of the bargainoz, that he wag lein 

2- in feeſimple, of all the ſaid Lands, contained in the laid Deed of bargain an 

3- ſale. Thirdly, there is alſo therein another Covenant by him, that he had a 
Eſtate in fee ſimple, in all the Lands therebp intended tobe conveyed, and thy 

he had good power and Authozitp, to bargain, and fell the ſame, ſo that 

doth appear thꝛoughout the whole Convepance, that there was no intentiong 

all, on the part of the barganoz, fo2 to pals this Term foꝛ pears by the by; 

gain, and lale, no2 pet on the part of. the bargaine, to have this leaſe fo2 pears 
4 him, but onlp, the one to paſs, and the other to have an Eſtates 
fee⸗ſimple, in all the Lands bp this bargain ce ſale to him tonveped, and this be 

ing ſo, no violent conſtruction ſhall be made, upon ſuch general wozds; allo 

this leaſe fo2 pears ſhould paſs, by this deed of bargain and ſale, a 
inconvenience might thereby unto the bargaine, cc. At a gꝛeat Kent um 

reſerved upon this leale, if the lame leaſe paſs by this bargain and ſale, 9 

bargaine ＋ be then ſubject unto this charge, to pap the Kent, there being v 

clauſe in the deed to free and diſcharge him from the ſame; alſobp this den 

he hath g:anted,bargained, and ſold, Ec, but pet by this deed, no moze doth paß 

but that which he might lawfully pals by intendment of Law. Alſo by thi 

weed, he doth bargain, andſell all his Lands by theſe general wozds, thi 


37H.8 Br: leaſe fo pears doth not paſs, and ſo is the cale in 37 H.8. Brooks caſes fo. 67 ph, 
caſes fo. 67 301 Brooke title Done la. 41 Dicitur pro lege, ik a man give omnia terras, & Ten 
pla. 301. & mmenta ſua, in Da. by this, leaſes ud ng do not pals, foꝛ that hc verba, tem 


Br-rit- Dot® & Tenementa, ſhall be entended fre 


old at the leaſt, and with this agz#g— 
7 E. 6Br. caſes fo. 96 Pla. 438 Br. tit. grant pla.—— 155. Ik a man doth gn 
omnia terras & Tenementa ſua in Dale, by this, a leaſe fo2 pears doth not pals 
otherwile it had ben, if he had g2anted omnes firmas ſuas, by theſe wozds, 1 


ſhould pals, bp other woꝛds, in the convepance, (S) and all other his 
and Tenements, and there were no other Lands in the ſaid W 


the ſame ſhould paſs: to this it map well be an{wered, that this is no obje 
on at all, fo2 that this ſhall be intended, (all others,) cc. that this is « 
much as to ſap, all others, of the ſame nature, qualitp and condition ag th 
other Lands, befoze mentioned were, and not otherwiſe, and therefoze th 
general woꝛds, and oll other Lands. te. ſhall not be intended oꝛ enlarp 
ed, bp anp conſtruction, foꝛ to pals this leaſe foꝛ pears, aud to this purpoſet 
was adjudged, 18 Eliz. 2. between the Lozd North, and the Biſhop of Ely. 'Thit 
where the pꝛedeteſſoꝛ of the Biſhop, had made a leaſe to him, of his Man 
' houſe, of the Scite thereof, and of certain particular cloſes, and demeſir; 
A violent con- by particular — (and of all other Na — — — upon 
ſtruction ſhall it wag queſtioned, whether an ancient , and copihold Land, there 
not by wade of paſs; and by the rule of the Court, neither of them did paſs, y theſe | 
bor by inen. Peneral Wo2ds, fer that neither the Park, no2 pet the copihold, could be# 
don ef Lav. Tended fo2 to be demeſnes, and that in ſuch tales a g2ant ſhall not be n 
| 
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any violent conſtruction, but accozding to the intention of Law; and there- 3 
it is ſaid in Plowdens Commentaries fo. 106. in Hill and Granges caſe, that ex 
præcedentibus, and conſequentibus, oprima fiat interpretatio, and that benigne faciendz 
ſunt interpretationes, and the lame to be accozding to the intention of the parties, 
12 E. 1 Firggeit. Grants ph. 87. a man levieg a fine of a Manoz, to which an 
Advowion is appendant, cum pertinentiis, the Advowfon here doth paſs, but 
there adjudged, that if the Advowſon were not ſpeciallp named, noꝛ pet cum 
pertinentiis, the Advowſon there would not pals, and ſo here in this cale upon 
the whole matter, the Teaſe fo2 pears did not paſs by this Deed of bargain 
and ſale, and therefoze he pꝛaped judgment fo2 the Plaintiff, Note, that this 
tale, without any further argument, was ruled by the whole Court againſt 
infiff, (not upon the point in Law) whether the leaſe foꝛ years, do 
this deed of bargain and ſale paſs, oꝛ not, but fo2 matter of pleading, Judgment for 
fo2 that the Treſpals was not laid to be immediatelp upon him, the ſpecial the Detfendant 
verdic reciting quod fuit poſſeſſionatus prout lex poſtulat,andfo? this cauſe,fo2 default Quod querens 
in pieading, the Judgment of the Court was againſt the Plaintiff, and the gur per 
Aule entred Quod querens nil capiat per Billam. But Nota, that as to the mater ar ee. 
in Law being whether this leaſe fo2 pears did paſs oz not, by this deed of ing, bur pen 
bargain and fale, and by the general woꝛds therein contained, and fo found by Curiam the 
rectal. Croke, Williams, Yelverton and Fenner Juſtices, declared their opiniong, leaſe for years 
that as to this, they held it a ſtrong caſe foꝛ the Plaintiff, that by the gene⸗ = 3 
ral woꝛds in this deed of bargain and ſale, the leale foꝛ years here did not ; c;. 292 
paſs ; quod nota. 5 


Haws Plaintiff, againſt Loader Defendant. 


N an Acion of Debt upon a Bond againſt the Defendant as an Admini- pez. 
frato2 unto J. S. who entred into the Bond to the Plaintiff, and fo2 not Bond c. 
papment of the mony bp the inteſtate in his life time, no2 pet by the Defen- 
dant his Adminiſtrato2 ſince his death, the Action was b2ought, the Defen- 5 C6. 28. b. 
dant pleaded actio non fo2 that he had no moze remaining in his hands, but 2 © 2, 3 
to ſatigfie a Statute in which he was bound, & ultra ceo ad riens en ſes 1 82, 626. 
maines; the Plaintiff replies and ſhews, that this Statute was onlp foz per- * = 
fozmance ot certain Covenants which were all perfozmed, and no beach of 7; 5.2 
am, ſo that he hath aſſets ſufficient in his hands to pap this Debt, and it 4c. 6b. 60. a. 
hath been here adjudged, this to be no good plea ; the Court clear of opinion, Cr. 362, 
that the plea in this a is not good, being in an Action of Debt againſt an "2 
Adminiſtratoz, who pleads in Bar, that he only hath lufficient to latisſie a — _ 33. 
& ultra ceo ad riens enter maines, ql. Statute was bp him kept on foot, to the Plaintif 2 
— Crit, and therekoꝛe Judgment was given bp the Court fo2 the per Curiam- 
Plaintiff.” | | — 


Syliard Plaintiff againſt—— 


Ra ſieplevin, fo2 the taking of a Colt, and a Cow, the Defendant in the slang cage 
1 right of hes and as his ſervant, o2 Bailif, avows the taking ol them, * _ 
nomine heriotorum, ſhewg that J. S. being Loꝛd ok ſuch a Wanoz, and the Fa- 
ther of the Plaintiff being a free Tenant of the ſaid Manoꝛ, and holding ſeve- 
ral parcels of his Lands of the To2d by fealtp, and Heriot> and laies the 
tuſtom of the Manoꝛ to be, that upon the death of everp free Tenant, the Lozd 
of the Manoꝛ fo2 thetime being hath uſed to have a Heriot foz each parcel thus 
held, that the Father of the Plaintiff held ſeveral partells of Land of the 
Todof the ſaid Manoꝛ, by Fealtp and Heriot, and he dying, by his death, a 
Heriot was due to the Loꝛd & tempore quo he did in the right of the Lozd take 
the ſaid Colt and Cow, nomine heriotorum fo2 the laid parcelgof Land ſoheld by 
him, and ſo fo2 this cauſe he avows and juſtifies the taking. pl 
| 0 
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To this avowzp the Plaintiff Demurrs, and foꝛ cauſe takes divers exceptiong 
Exceptions to ti the avow?p, as firſt, becauſe he ſaith, that he did take them, nomine herioy, 
— = rum, and doth not ſhew in particular, wherefoze he takes them. Second)y, he 
ar Her. ſaith, that parcel of the Land was held by fealty and heriot, and ſoof ang 
1. parcel held in like manner, this general avow?p here of the taking of this gg 
2. and Cow, nomine herintorum, ig not good, but in ufficient, being 2leveralſer. 
Nota le differ- biteg, andtherefoze he ought to have ſhewed in particular what he did take i 
ence between the one, and what foz the other; hut where the Tenure is by an entire ſervj 
entire andſe there he map well avom fo: the whole, and lo is the Book of 44 E. 3.6, 1, 
veral ſervices. pla. 24. In a Heplevin, the Defendant doth avow foz Heriot, of. one John, why 
died his Tenant of an Acre of Land heriotable. Allo, the Declaration hen 
is ſeveral, fo2 the taking of the Colt, and of the Cow, and therefoze the Jy 
ſwer unto this, ought allo to be ſeveral. A Third, exception was taken to t 
* Avowpy, fo2 that the cuſtom here is not well, and ſufficientip pleaded, the ſay 
| being pleaded in this manner, that the Tozd after the death ol every one ofhig 
Tenants, is foz to have a Heriot, (the Loꝛd foz the time being) Firſt, it is ſaid, 
* the if any Tenant dies, the Lozd (pro tempore) uſeth to have, after the death 
everp one of his fre Tenants a Heriot, this — in it ſelf, and fo not 
4. good. A Fourth Exception, was taken to the Avowzp, foꝛ that therein it is lu 
to2th, that if anp Tenant die ſeiſed, the Tozd is to have a Periot, and 
not ſhew, of what eſtate he fhould die ſeiſed: fo2 in one caſe, a Heriot cuſtow, 
may be due, and in another cafe, it map be a Yeriot ſervice. Henry Velvenm 
argued to the contrary fo2 the Defendant. the Avowant, and that the Avowz 
and the juſtification therebp, is well, and ſuffictentlp pleaded; he doth juſii 
here under another, (s.) under the Loꝛd of the Manoꝛ, and ſhews how that thy 
Father ok the Plaintiff died, his free Tenant, and that by his death a Peri, 
was due unto the Lozd. As to the exceptions taken, Firſt, becauſe he doth 
ſhew ipectally, and in particular, wherefoze he took them, as this he nat 
not ſo to do, fo2 the Lam ſaith, he takes them fo2 Periot, and this is a duh 
p2eſentlp, and an intereſt ſetled; and here he hews fo2 caule, that he took then 
nomine heriotorum, and this is well, and Br. tit. Heriot pla. 6. and Fit. tit. Avowy 
pla. 177. ig afar ſtronger caſe, than the caſe here in queſtion, there the caſe way 
i Treſpaſs, fo2 taking awap his Beaſts: the Defendant ſaith, that one J. hel 
of him, and that he was to have a Heriot after the death of everpone of his c. 
nants, and fo2 cauſe ſhewed that J. dyed and had a Beef which was his bel 
Beaſt, which Bet was eſloigned, and that after the Land deſcended to one |, 
who died and had a Yozſe, which was his beſt Beaſt; and was eſloigned, and 
foz that he found the Beaſts within the Land there, he did take them foz th 
ts ſo eſloigned, and this was there adzudged to be a good anlwer, and z 
good juſtificatiou, foꝛ to lan he took them foꝛ Heriots, and fo in this caſe, iti 
. Cufficient to ſapgenerallp, that of every Tenant dying, dominus manerit ig to hal 
a Heriot, ſo that the Avowzp here is good and certain enough, and ſo pzaid 
judgment fo2 the Defendant the Avowant. Williams Juſtice, the Avowzp is good, 
and judgment ought to be given foꝛ the Defendant, accozding to the Kule in 
2 H. 6. fo.3. that if ann thing be found foꝛ the Avowant, he is then to have are 
turn, and ſo by the Nule of the Court, the Defendant is to have a return 
| es Cattel by him taken foꝛ Heriots: and by Williams, Juſtice, and Fenner Juſtices 
the Avowꝛp, and the juſtification is good, and well pleaded, and that the De 
Juegnevr .fendant is to have a return of the Cattel, and fo the Rule of the Court way, 


n+ the quod intretur judicium pro Defendente pro retorno habendo. 
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the Defendant, that the Plea, and juſtification was good, and ſo the Plain- 


- chandiſe withal, where it is ſaid. bp Belknap, that if a man receive goods of : R. 2 Fitz tit: 


bis Plea an) Allegation is al:ogether uncertain anfwer, and ſo not good: fo2 he 


here he laid to be in Kent, and ſo the ſame map well be tried, it appears P *: 


Barbary, he ought then in his plea to have the ſame certainty averred, to whom old plz. : ;. 


— — 


Part I. 


— — 


Barton Plaintiff againſt Sadock Defendant, entred Paſch. 
7 Zac. B. R. Rot. 416. 


Nan Anion of accompt bꝛought by the Plaintiff being a Merchant, againſt An addon of | 
the Defendant his Factoz, foz certain Jewels which he had delivered unco 2 mptageinſt 

un fo; to merchandiſe foꝛ him bepond Sea, foꝛ his belt p2ofit ; The Defendant ;; . 

by wap of Plea faith, and averrs that he had lold the Jewels to Mulleſhake, the © 
King of Barbary fo2 the beſt pꝛofit he could, and that he was to have returned 

the monn, (being 4.5 l. the which he hath not as pet done. To this rhe Plain- 

tiff demurred in Law. The point only being whether this Plea, and the jul⸗ 

tification thereby, be inthe judgment of Law good, o2 not. It was urged foz 


1 ermiin. Hill E Zac. 


tit had no cauſe to demur, and ta p:ove this, theſe Books were cited 9 E. 4. 
fo.4. If a man bail goods to another, to keep as his own goods, and they are 
ſtolen from him, he ſhall be exculed 2 R. 3. fo. 1 3.14. pla.26. in cale of a-Facto? 
and 2 R. 2. Fitz. tit. accompr. pla. 45. Iii atcompt of monncs received, to Mer⸗ 


9 E. 4 fo. 40. 
beſide pla. 2 2. 
2 R. 3. fo. 13. 
14. pla. 26. 


another, to pꝛofit and Merchandiſe withal as fo2 him, the owner of the goodg *<compr. pla. 
in this calc ſhall ſtand to the good, and to the lols of all, as it happens, and 
falls out, and lo it was urged here, that as the Maſter is to have the pꝛofit, 

ſo he ought 1:k. wiſe to bear the fois and pꝛejudice, if any do happen; here by 
his plea he ſheweth, that hath ſold the Jewels, and this is luffictent, and 

he hath alls here averred ſpetiallp, that he hath fold them, foꝛ the beſt pꝛoſit 

of hig Walter, and moze he cannot lap, and fo concluded the Plea to be good, 
Henry Yelverton fo2 the Plaintiſt, that the Pleaof the Defendant is not good, and 

ſo the Plaintiff had good taule to demur in Law; the Ockendant here by way 

of Plea, ſairh, that he had (o:d the Jewels to Mulleſhacke the Hing of Barbar 

by way of Adventure, and that he had done this fo2 the ule of the Plainti 

hig Walter, peradventure this may be ſo, and peradventure not, fo that this 


tught by his lea to have made a certain aul wer, and to have certainlpſhewcd, 

haw he had perfozmed the truſt and Authozity in him, by hig Maſter repoled, 

the which he haih not here done, foꝛ he ought to have ſhewed, and averred in 

his Plea, that he had accounied with his Malter, fo2 the increaſe ok the mony, 

being 45 l. and that at ſuch a day he had received the mony, and fo to this pur⸗ 

poſe is the Book of 22 H. 6. fo. 55. and the Plea here is inſufficient, and the 

Demurrer goed, and pꝛayed judgment foz the Plaintiff, Williams Juftice clearlp, 22 E. 6. 55: 
this Plea of the Defcndant is not good, foz the trial of this, ſee the Book ok 

41 E. 3. fo 3. 4. pla. 8 if a man doth deliver goods to another to keep fo2 him 

in his hands, he ought fo2 thele goods to render an accompt. Barbary map 4! E. 3. fo. 3. 


by the Book of 3 E. 3. fo. 8 pla. 13. he which receives monp, fo2 to render 
an Accompr, is to account to2 the pꝛofit which he might have made of the lame. 
Velverton Juſtice, tf the Defendant were appointed to ſell theſe Jewels in 


$E. 3... 5. 
new impreſſion 
and fo. 68. 


he had ſa fold them, and in what place He dwelt, all the Merchants agze, 2. 
the common pꝛactice amongſt them to be, that in ſuch a caſe the Pactoꝛ oughr 
either to return the goods again, oz elſe monp fo2 them, to his Malter. 
Williams Juſtice, the cafe befoze cited in 3 E. 3. where a Merchant gives a 
general Authozity to his Faco2 to Werchandiſe fo2 him, and to truſt, the 
which is the uſual manner of Trade amongſt them koz to truſt, fo2 a time 
certain 28 H. 8 Dyer fo. 29. pla. 193. In an Acton of accompt , the Plain- 
tiff counts, that the Defendant received Tenn of the Plaintiff fo2 to 
render an accompt , the Oekendant fo? Plea ſaith , that he fold the Tinn 
to one J. S. and took an Obligation fo2 this monp, in the * — 
5 Plaintit 


28 H. 8 Dyer 
fo. 29. pla. 193. 
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Mo. 462. cont. 


Plaincilf the Baploz, this is there held no good plea in Bar of the accomy; 
but it is a good plea befoze the Auditozs by wap of diſcharge. Yelverton Juſtice, 
it is (et fo2th in the plea here, that he ſold the Jewels to the King of Barb 
what remedy ſhall he have againſt the Ring of Barbary, fo2 the monp fo} which 
they were ſold? by the Book of 41 E. 3. ſo. 3. the Defendant here ought to ſineg; 
his Plea, which he hath not donc, lo that the plea, as it is here pleaded, jg 
not good. Williams Juſtice, this is no good accompt made bp the Zefenday 
fo2 thele Jewels to him delivered by the Plaintiff, to ſap as he doth here 
his plea, that he ſold them to Mulleſchalk, Ring of Barbary, this plea doth 
amount to anp attompt at all. — chief Juſtice, the Defendants plea hey 
is faulty, both fo the matter, and allo foꝛ the manner of it; the Demurrer hen 
is both to the matter, and to the manner of the Plea , he ought to ſell hey 
fo2 the beſt pꝛofit of the Plaintiff hig Walter, and by the intendment of Y 
he ought here to render a full and plenarp accompt, and he ought in pere 
mance of the truſt in him here repoſed by the Plaintiff, either to returnth 
commodity again to his Maſter, which was delivered to him ta Merchandify 
withal, fo2 the beſt pꝛofit of his Maſter. oz ele to bzing the monp with him, 
fo2 which thep were lold, and to deliver the ſame to his Maſter. In tales 9 
Authozities given to one, (as in this cale here) to ſcli any thing. as a Fay, 
in the due execution of this Authoꝛitp, he ought pꝛeſentlp upon the ſale there, 
of to have and receive quid pro quo, otherwile he doth not well perfo:m the 
Authozity, thus to him given, neither ought he upon the lale thereof, to give hin 
anp further time, oz day of payment, but as he delivers the one, fo he ought 
then rg + at the ſame time, to receive the monp fo2 the ſame fo2 whichit Ne 
a 


was 02g ought fo to render true, juſt, and perfec accompts in dif 
charge of the trult in them repoled here he laith bn his Plea, that he ſold th an 
Jewels (with which he was intruſted to Merchandiſe withal) to the King of 
Barbary, and that he had a Bill of him, toz papment of the monp; this is u 
good plea, fo2 the matter of it, fo2 that his Malter can do nothing at all wi th 
this Bill, fo2 the recovery a his monp, but that this is a meer fraud an thi 
deceit, and fo2 which the endant is to be puniſhed, and he ought to anſwe 
fo2 this; that which he hath here in his plea, the lame map be true, and it may Inc 
aſwell be falſe: he ought to have fold here thele Jewels, thus to him del: WM} 
vered, fo2 the beſt benefit of his Maſter, the which he hath not lo done by this by 
his ſale (as appears bp his Plea) in ſuch a place, to ſuch a perſon, and in WM 36 
fuch a manner. What ik he had ſaid in his plea, and juſtification, that the £01 
King of Barbary had taken theſe Jewels up, at ſuch a pꝛice, and had pzomiled ge; 
apment of the monp, and hath not done it, this had been ail one, ag if he ſaid the 
that he had been robbed of them, this is no colour fo: him thus to julſtific: f ir 
a man commands his Baily to ſell foꝛ him, ſo mann fat Oren, and if aft . 
wards he calling of him to an actompt foꝛ the fame, who anl wers, that he had ſon 
ſold them, and being demanded to whom then were ſold, fo2 what, and wher fon 
the monp was, if he doth make this anlwer, that he had fold them to J. 4 Wir; 
and that he hathhis Bill fo2 papment of the monp, this is no good anſwer, in ma 
that the party is never the better. foꝛ it, and he had no ſuch Warrant, to hin hat 
iven, to ſell the Oren, and to take a Bill foꝛ papment of the monp, but his Taj 
uthozity to him given, was to ſell them fe2 ready monp, and to bꝛing the Mr... 
monp, fo? which they were ſold, with him. Allo every Paco: hath not ſud WMlq 
a power given to him, to truſt, fo: the commodities by him ſold, but ſome Fatt WM cus 
oꝛ may have ſucha ſpecial power given him, thus to ſell, t upon a dap given 
papment, as he ſhall agꝛee, and ſee cauſe, but ſuch a Fado as hath onlya if 
bare Authozity ko; co ſell, hath not by this, a power, oz Authoꝛitp given hin, pes 
upon ſale made, to give dap, foꝛ the payment of the monp, but he ought to tak le, 
e receive the monp pꝛeſentip upon the ſale made. So ik a man do authoziſe hu rer 
Baily to ſell any thing fo2 him, if upon hig heing called to accompt, ſaith h 4 0 
hath fold the ſame to ſuch a one, and names him, but ſaith further, that he hath 


given him ten pears time of papment ok the monp, this is no good anſwe!, Ou 
| ne! 


_—_ — . 
— — ——— 
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t, 2 juſtifiable, and this would be a very dangerous Caſe, and if wan 
5 Haul be den by us fo2 the allowance of ſuch a plea, this would be a very ill 
perüdent, and by ſuch a — (if this ſhould be allowed.) all Merchants which 
do repoſe ſuch truſt and confidence in their Faudꝛg, may eafilp be deceived, and 
very much p2ejudiced therebp. Croke Juſtice, this is a very. weightp caſe, and 
of gzeat conſequence; this Pleahere of the Defendant is bad, and altogether 
inſufficient, he had theſe delivered to him fo to fell, & ad rationabilem computum 
inde reddendum, Whenloever he ſhould be thereunto required, and this fs Lex 
mercatoria, and no Survivo? to be between them; and the Delendant here had 
thele goods to him delivered ad faciendum proficuum, meliori modo quo poterit, and 
if covin apparent, be uled by him, as in this caſe here, it is, this 18 not rationa- 
bilis computus, no: can fo be, ſo that this Plea here is cleartp bad, and fo the Judgment per 
Court all agzeed againſt the Defendant, the Facoz, that this Plea was evern mami the 
ways inſufficient, and that the Plaintiff had jult cauſe of Demurrer, and ſo Plaintiff. 
the Rule of the Court wag nullo contradicente, quod judicium intretur pro Querente. 


— 


Nota, that upon the return of a Commiſſion, to certifie the Court of ſome aw.;c diego 
pꝛoteedings, the Caſe appeared to be this. The Mꝛit wag directed unto eight unco. 8. and ;. 
Nominatim, and ſeven of them onlp do ccrtifie, and whether this were good only certife. 
oz not, was the queſtion. Henry Yelverton excepted againſt this return, chat de. * 
the ſame was not good, fo2 the (Urit being here directed unto eight fpecially, Cr. 2, 
and by name, afl. the eight ought koꝛ to jopn in their Aufwer, in this return, 2 
and this was the-rcaſon, which moved the Court to have the fame Wyit di: 
rected unto Sir Henry Lynley, as the eighth man, becauſe that thep intended all 
the 8. ſhould make the return, and the return here made by ſeven, is not god; 
this is to be taken as a Pꝛinciple of ſpeth, that here is an enumeration of 
perſons certain, and theſame ſo done non excluſive to extlude ann, but poſuiꝰ⁊ tu 
include all, and that this ſhould be fo, appears by the Books of 2 Affifar. fo. 3. 
la, 5. and 2 E. 3 Old impreſſion fo. 35. pla. 2. and Brook tit. Atraint; pla. 47. An. Attaint 2 Affiſar. fo. 3. 

upon aVerdict, which paſſed bekoze Judges of Oyer and Terminer; the ye — = 
Wzit mentions that the Verdict paſſed betoze four Juſtices, and the Re- 5. , pla. 
cozd pꝛoves that it was taken but befoze two, it was there ſaid, that the Aud 2 Brook tit. 
ges had no warrant fo2 to take the Attaint, and the Court there ag2ed inthis, Attaint pla. 47. 
that the Attaint ſhould not be taken: the like Cafe ſce Termin. Hillar. 2 E. 3 Old 
print. fo. 2 1. pla. 1 5. Sir Francis Bacon Sollicitor- general axgued tu the tontraty, that 
the return here by ſeven of the eight is good, fozthat this is a Pꝛinciple in rea- 
ſon,' and that infallible, quod omne majus continet in ſe minus, and upon this Rea 
ſon is the Cale in the Book of 3 1 Adifar. pla. 1. and Brook tit. Variance pla. 3. her 
Thomas de Weſtate bzought an Aſſiſe of Novel Diſſeiſin againſt James Franke, and 
makes his plaint of a Rent, the Defendant pzaps in aid ot the king, the Plant. 
had a Wit of Procedendo, by which Wait, it is ſuppoſed, that the Aiſiſe was at # 
raigned befoze Stouſe and Birton, whereas the ſame wag arraigned befoze Shade; 
btouſe and Birton, and therefoꝛe 8 was demanded, whether upon ſuch a 
Wiit, they would rake the 2Miſe, o2 not. Stouſe there ſaith, that this ¶rit doth 
uppole no fauritie, to if it were arraigned befoze us thx, ergo betoze iwo, 
and alſo we have the W2ir, Si non omnes, and therefoze anſwer, ſo that this.is 
ere ruled to be good, koꝛ if the ſame were arraigned beioze the, it wag then 
beide two, and with this agzees the caſe in Plowdens Comment fo. 393. a. in the plowdensCom- 
Counte of [ eiceſters caſe bn Man wood, where a Commiſſion was gzanted tu fif- Comment. fo. 
teen to take an india ment, Authoꝛitp by the ſame given to them 15. and ta every 828 
Ack them, 0xmoze, whereof 2. at the leaſt tobe of the Quorum to take the en- Caungee of 
dictment, and this was takewbefoze 8. only, having a ſufficient number of the ho 
Quorum. The onlp point was, whether * Endicment thus taken, _ 

b , 9 Wiel 
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38 H. 6. 34. 
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weil taken, oz not, it is there faid, and caſes put to pꝛobe it, at time a 
tain, to which acts are referred, is material, and fo likewiſe ſhall it be in ca 
of place, ag if one pleads Letters Patents bearing date at Weſtminſter, whey 
the ſame bears date at another place by 38 H. 6. fo. 34. 36. and 37. by Cri 


35. Comment. Littleton, Moyle, and Priſot, foꝛ this variante he hath failed. Comment. { 355 


to. 393, 


28 H. 6. fo. 
11. & 12. 


Object. 


Reſp. 


to make againſt me, where the caſe was this. A Wzit of Erroꝛ wa 


& Baronibus, he mas awarded foꝛ to ſue fozth a better Wit. But in Ann 


divers caſes there put, where a thing is referred to a number, this is my, 
rial, as in a Rediſſciſin upon the Statute of Merton cap. 3. in mandetur vic. 

aſſumptis ſecum cuſtodibus placitorum Coronz domini Regis, &c. it 18: adjudgebz 
23 E. 3. lib. Aſſiſar. pla. 7. that the Watt ſhall abate, where the Sheriff takes yin 
him but one Cozoner, where there were moze in the County, here in thi 
calc, the return by 7. is good, fo2 that non preſumitur pluralitas, unleſs the ſam 
be ſhewed; the Book of 28 H.6. to. 11. and 12. hath ſome ſhew of Authoz 

8 


bm 
ed to the Juſtices of the C. B. to remove a Hieco2d, and the Wzit was in t 
manner, Rex Johanni Priſor, capital. Juſticiario noſtro de Banco ſalutem, quia in Reco 
& proceſſu, ac etiam in redditione judicii loquelæ, quæ fuit coram vobis, &c. inte 
where it was Objected that the Wꝛit was not good, fo2 that the ſame thay 
have ben Coram vobis, & ſociis veſtris, the Hiecozds & les Rolles, being all of thi 
fo:m, and therefoze there was no fuch Hecozd here, and therekoꝛe this . 
was not ſufficient fo2 to remove any Liecozd from thence, but he wag 

ted to ſue fozth a new Wait: another Cale was there cited, to be in the ez 
chequer-Chamber, the which was Rex Thefaur. & Baronibus Scaccarii, &c. qua: 
Recordo, proceſſu, ac etiam in redditione judicii, &c. quæ ſint coram vobis, &c. and: 


that the Recoꝛds of the Exchequer are coram Baronibus, and not Theſauni 


to this, there will be a difference to be obſerved, koꝛ in the Caſes befoze tim 
this appears to pou tobe ſo, ag Judges, and pou do know this as Judgy 
that this was not to be ſo, and therefoze, cc. but it is not ſo here in thi 
pzintipal caſe, foꝛ that this is not a matter that lies in pour notice ; alla 

e fozmer caſes remembzed, the foꝛm is fo, which is ro be obſerved, amt 
would be very dangerous fo? to alter this foam, and the Judges are tam 
notice of this, and ſo not alike here: there is no ſuch ulual courſe, nan 
notice, and therefoze diffcring from the fozmer, here the erecution of thi 
Commiſſion map verp well recipere majus, & minus, it may be that ſomed 
the Commiſſioners did not ſit, and therefoze thep which did not ſit, un 
not. ta certifie. Yelverton Juſtice, Af a Commiſſion be direaed to thn, u 
two of them meddle with the Execution of it? they cannot. Henry Yelven 
the return. ought to be, as the Wit, oz Commiſſion is, which is here din 
ed to them all, and ſo all of them ought to jopn in the return, and all tam 
tie. Velverton Juſtice ſaid to Sir Francis Bacon Hollicio2, if pou would 
this to be a good. Keturn here, it would be verp dangerous, and you nil 
herein. overrule the whole Court, who are all of us of a concrary Om 
on to pou. Williams Juſtice, here is a ſpecial Commiſſion directed unto eigh 
if ſeven ort them oni return this, this is not good, and we are ſo here u 
tend it, that then have all of them Autho2itp japntip, and not ſeverally, u 
this Cale here is not like the Caſe in the Commentaries in the Counted 
Leiceſlers tale befoze remembꝛed, where it is with a Coram vobis, 02 befote, 
manp'of them as ſfould be there pꝛeſent, but here in« this, Caſe nau 
queſtion; it is not fo, and therefoze all of them ought to jopn in the rem 
and becauſe they have not ſo done, the return is not good. Bacon Solicitor f 
a Wait be direccd Coronatoribus, and there are four Coroners, if two of thi 
return this, is not this return good? Williams Juſtice, where the (dl 
is directed generallp to all, there all of them ought to — 7 in the return; 
whole Court agzeed with him hert in, and that in this tale here they ought! 
have jonned in this return. Yelverton and Williams Juſtices, and the whi 
Court agzeed with them herein, that the power here given to the 8. pt 
rs named in the Wit, is a joynt power, and not a ſeveral, and ſo ou 
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riam, that if a man be in execution upon a judgment, he cannot have Bail.cn- 
fred fo: him foz part of the Debt upon the judgment, but the Bail mut 
e fo2 all, foz the Bailment ought to be taken accoꝛding to the judgment; and 
to be agzceable with the ſame the Bail is to be, ſub pœna condetnationis, and all 
Bails ought ſo to be, and in this manner to be entred: per.Curiam, Erro2 ma 
be in adjudicatione executionis, the Bail ought to be koꝛ the whale, here in this 
pꝛineipal caſe, the Bail was taken as to the execution, * not as tothe judg- 
ment, as the ſame ought to have ben. Williams Juſtice, luch manner of Bail 
ought foz to be 'refuſed, and ſo he ſaid, he always did the Wzic of Er⸗ 
ro2 here bought, and the Erro2 aſſigned, was. in adjudicatione executioni 
and the etetution foꝛ Erroꝛ in the lame reverſed: and the Court 1 zes 


— 1 MY 107 
c 1 1 5 5 - - - — ; — — 3 
3 tobe purſued bp them in their return, and the ſaine is not to be otherwiſe ut: 
12 leſs it be ſo let down and ſperified, and ewed in certain their wh and Au- 
a thozity to be bbth jopnt andſeveral, otherwiſe it ſhall not be la conſtrued to 
her be jopnt and ſeveral, but onlp jopnt, and ſo it ig here in this pꝛincipal caſe, the 
„Co 
1 goo? zen Wzit of Diem clauſit extremum directed unte z. and be — 
but by 2. of them, (unleſs it be expzeſſed fpeciallp in the Crit, that the ſame 
i ecat entmriis. ey ar be fre 

: þ | h ma. 
N a aeco;dhig to the Commiſſion tot em direced, and thep are not to varp at The vric di. 
am all from it, And fo in this pꝛincipal cafethe whole Court agzed clearly, that —_ _ 
ip, WM thereto here made by 7. rhe (Urit being direcked unto 8. 1s nogoodretozn, e un 
irt 05 7 1 5 ooo 19 1 * Jopned in this retoꝛn, quod ngta, this being the jnagea roi, 

| clear Art. | | -  * retornnotto 
— | vs | be good. 
— : | | | ;* 2 Cr. 272. 
ou . . _ Tap it ; ; 5 
5 Hampton Plaintiff, againſt C ourtney Defendant. 

Er | 1 . . ä 5 1 a 8 bo > nd 

1 IN a Wiit of Erro, the ſaine was aſſigned in the mannet of the ent ing bf A enter . 
* the Bail, the tale appeared to be this, In an Action of Debt, ail. has ror in the. 
mi entred fo: the Defendant, judgment was given fo2 the Plaintiff, ſoz the rever- vins of ber. 
le ſing ol which judgment a Weit of Erroz was bꝛought, and the Erroz aſſign⸗ 

a ed and infiſted upon, was in the manner of the entry of the Bail the ſame 

TEE being ſub pœna executionis, in adjudicatione execurionis, the Erxo2 aſſigneF,. becauſe 

WIR char the Bail was taken, and entred but anip foz part, (S) fo the execution, but 
bor fo; che judgment, as it oughtto habe, ben (as it was urged.) Nota per Cu- 


to hade the Bail now dilcharged, being oulp taken, and entred a to the exe. The rg. 
cution, the which being fo2 Erroꝛ reverſed; the Bail ought to be | 80 fance fort: 
- But the Court refuſed to diſcharge the Bail, loz that clearly dhe Bail being d c,, 
Mcetaken, ſtands fo2 all, as well fo; the judgment, as fo2 the execution, a | 
therekoze they would not diſchatge the Bail, notwithſtanding the n 17 Ice for the j. 
of the Bail, was only pro adjitdicatione executionis, but this bp the u 77 vl mans 6: . 


per Curia 
and made 


Court was to be amended, and made to be ſub poena executionis judicii, a = 

as foz the execution, and ſo the ſame by the ule of the Court, was ozdered One e 
to be amended, and the Kiecognifance to be ſub poena condemnationis, as Well ag bor pe % 
in adjudicatiane executionis, quod nota. | an oath! !. 


0 in the . 


Requeſt- „ 
matter ©. 
hold was i 1 


; Note, ag touching the pꝛoceedings in the Court of Kequelts , and their aueſton 
juriſdiction the caſe was this. A man did take an Oath inthe Court of Ke- Yar, 117 


queſts, in a buſineſs there — matter offr&hold;# foz EY Noy, 12 
| P 2 ere 


* r ͤ„Zr: m — — —— 
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fo he wag bought i 10 the Star⸗chamber, and there Now 
fo 2 ns His Oath, Hy the perjurp wag fill je cn * 


whether this was perjurp in him oz not, the there taken 

r > 

in a buſineſs concerning matter of — wag the dnlp queſtion, a the 
better determination of this, the lame was, bp 1 Court of the Stare gas 
ber, referred to all the Fin whit of England, to deliver their org in this 


cale, whether the cauſe (in 14 Oath was taken) was within the 
diction of che Feder 4 equeſts, o Ft was reſolved bn all the — 
meeting upon this reference, that t e Tout? of Requests had no jurildigion x 
all of the cauſe in which the Oath was taken, this being matter of Freehi 
and fo2 this cauſe, the Oath being there raken bp him in a Caufe of whit 
no juriſdiction, it was clearlp reſolved by them all, that this Gans 
him us taken was upon the matter no Oath at all, 1 b him in 9 
of Perjurp, the ſam? being bp him taken Coram non 155 
con the was opinion of all He Judges of England upon this reference tot 
as Williams Juſtice did cite, and remember the ſame; and that the Court 
ſig had no power noz Authozitp to hear, and determin of anp matter 
d, and lo upon this reſolution of the Judges, the partp wag 
the niatter of 7 in the Star⸗ chamber pzoſecuted againſt 
Va Fe A clearly = ourt of Requeſts hath no juriſdiition foꝛ tod 
— matter, concerns Freehold, and we will not ſuffer them to habe 
np ſuch Jt ction in — Frales, which do not appertain unto them, ay 
— o conlent of the parties * ſubmit themlelves, to the Judgments * 
mination of that Court in ſuch caſes, will anp waps aid them, oz give then 
anp Juriſdiction, which bp the Law doth not belong unto them, | 


alin: mt ammK ao co K wwocllt acococt.oo oKbmocss * * 


1 


uppoſj 
: the papment of Tithes, but as touching the wap to cont 
m, and uponthis e matter, the Parſon pꝛaped a conſultation. Q 
e Court clearof opinion, that ſuch a g out of Tithes, ag the fam 
eek atop his Eee this cale, without ſuffering the Parfon to come ai 
8 that is 2 and good J 


Statute, and atute 
— bea (rut and effectual W 155 


| A ehen, A 
dns motion o arguments, by the 
87 quod nota. 

' 


Nora, bp Williams and Fenner Juſtices, That Ancient Demeſne, is a good pit 
ancige A in an E. 1 firms, gb <7 is te Bos m 7 3 - — e a 
ole and ſoi Book o 10 H.7. fo. 13. that the ſam 
FRE Is plea ina Keplevin, 


le 5 2 Court, a Conſultation — — 


eee qa huh: np See 


Nota 


* | Terms Paſch-g | Jar, B. K. | = 2 109 


"Nota, by Yelverton Juſtice, That if an Inn do uſe the Trade of an Ale⸗ houſe, | 
Nail be within the — of 1 Croke Juſtice, No Perſon i + Ina not to 
toerec an Inn, without a Liegnee from the Ke ing. Fenner Juſtice, Statutes f 1544 
fot Ale-houles include all; (erte Ning onl hs in Fairs) not to kep an +, the cnc 
Jm, and an e-houſe: but to be ſuppꝛeſſed, to keep an Inn, only fo: the being tor Tra- 
relief of Tra 8, the whole Court —_ in this. vellers. 


ö Hut. 99. 100. 


The King againd Francis Lenimaii 


ave 1 (Colli) 
tion 4 dirt nge d 8 Court was 
, betauſe artp inditted, was outlatyed upon this, ns Co 

_ 5 92 1 that if it be fo, this exception cannot be alen 
| iument, and therefoze the Court did oꝛder fearch to be made, and 

the 1 to be inkozmed, whether he ſtand outlawed Ee and if lo be 
| vitlawed, then he hath no other remedp, but · a Wit of Erro, and this is 
his right tourle. 


re Sr; x Smut Wat & / = / 


7 ale Plainrif againſt Matthew Defendant 


an Action upon the caſe fa2 wozds, upon not guilty pleaded, a Verdict As a8ion upon 
[was given koz the Wied and upon a motion — 7 in arreſt of judg- 2 = _ 
ment, the wozds laid in the Declaration, 22 to be theſe (8.) being a 
en by the Defendant to the Plaintiff himſelf, Thou (meaning the Plaintiff) 
haſt hoiſtered Theeves, and ſtollen goods, and the Theeves, and the goods were 
found in ſrund in pour þ houſe, and the Theeves were had befoze ſuch Jullices, and 


m to Pn bad and were d, and 1 the Ait 

bien pour ben peur Klang ff had ane 5 it was moved 1 1. arreſt Judg- 
| went, "that theſe ws 7 — 1 too general, ag to the 

words, hoiftered, — 1 ig, oſtered 2 houſed, this b al all one, that thele woꝛds 

22 not be actionable, this Cale wag cited, being an Action upon the = 
| 2 vou were partakers with the ebels in the Hoꝛth, andi he 

the gener alitp of the woꝛds, in aſmuch as it was not id 

had knowledge, that thep were — as it ought to be 
this reaſon it wag adjudged, that theſe woꝛds were not 
| here in this cale, becauſe it is not laid, thor be Tat knew a Felony 
was done, and that _ were Felong, and the goods Feloniolig „ and 
unleſs he knew this to he can be in no danger, bp houſing —_— 
their goodg. The — clear of opinion, that the wozds, take them al 
together, as then are here laid in this Declaration, are verp Sea 
and well Actionable; the latter ſubſequent Wozds, being Wozds of verp great Judgment for 
&candal unto the Plaintiff, and ſo by the Kule of _ Court, Judgment wag dhe ?laincift 
| entred fox the Plaintiff, 
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Scott Plaintiff againſt Sor. Defendant. 11117 

an Anf N an Action of Debt upon a Bond, conditioned, fo; the perfozmance of c 

wn for not award, and fo2 the making of the Arbitrement,and award in Wꝛiting, un, 

f an was der hand and ſea!, indented, and the ſame to be deliveredbefoze ſuch a dap, in v 


of an award, 


woꝛdg of the Condition, the lame dughr to h. 


Juagment 


given for the 
Defendant. 


A Prohibition | 
to the Court 
York. 


An Action of 
Treſpaſs. 


- | Books: are many, and the reaſuns different. In this . pzincipal Cat t 


OK Pleas, in 3x not 
- vievin. „ Upon 
could 5 | of a 

bs 1 | ain Lain. i 


Action of Debt bꝛought foꝛ bꝛeach of this, in not perfozining of the award, ty 

Defendant pleaded Nullum tale fecit arbitrium, akterwards it was found, that th 

Arbitrement was under his ſeal, but nat under hi d, ad by ris 
nder hi 


em 
and ſeal, and alſo delivered. Williams Juſtice, the 4ward dught td be allo dh 
ſcribed by Him. Yelverton and Croke Juſtice, Spare all opinion with him, that zz 

nd ought to be ſublcr ibed unto the award in pytfaance, and accozding yt 

x rp erpiels vazds of the condition, that the lame be by wziting inde 
and under his hand andſeal, and o to be delivered, his own 1 ught thh 
ſublcribed thereunto clearly bythe Court, Croke and Velverton Jultices, ik it be 
that he cannot wite Pop mane he ought then ko? to ſet his mark unto the awar 
and in this the whole Court agzeed, and ſo by the opinion of the whole Court 
the plea.of the Defendant ſands good, ald toz this omiſſion of the ſublcriptim 
to the award, judgnient was given fo? the Defendant, quod Querens nil capit 
per billam. | ; 


Baker Plaintiff againſt Dickenſor Defendant; 


- 


an Action of Treſpaſs, Quatre 
K Wife, upon not guiltppleaded, | 
was moved in-arreſt of Judgment, that the Declaracion was not good; b 
cauſe: he hath jopned his Wie with him in this Action, whereas the lam 
ought to have ben b2ought by him in his own nume; where the Husban 
and Wike ſhalljoyn in Actions, and where not, divers Onſes were cited, th 


elaufom fragt bought by the: | usband 10 
d, a UMerdit was found fo2 the lon i 


was urged, that the Declararboft is good, and that they ought to jopn u 
this Action, fo; it ſhall be intended that thep are Jopntenants, Williams all 
Croke Juſtices, the husband and Wite ſhall joyn in a Quare impedit, aud ſoil 
Treſpaſs, the whole Court agzeed with them herein. It wag objeced tha 
in this p2incipal cale, being in a Treſpaſs , Quare clauſum fregir , then ou 
not to jopn, but otherwiſe, if it had ben in an Action of Trelp 
foz cutting down of Trees, there then ought to joyn in the Aion, 
but the whole Court was clear of opinion, that this Declari 
| tin 


4 
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tonhe! he husband and Wife, in this Action of Treſpals, Quare clauſum | 
2 od "and char thep ought to jopn herein, ſo that it ſhail — bp J=dgmenr 
intendment, that they are here Jopntenants, and ſo by the Kule of the Court an 
Judgment was entred fo2 the ]Þlamriff. | 


Note, that a Pꝛohibition was pꝛaned, and gz2anted to the Spiritual Court ?robibirion to 
to pꝛohibit them, from pꝛoving of a (Mill, by the which Will, Land was de⸗ 3 A 
viſed. Jt was held bp the Court, that the Will is entire, and cannot be di- oa vill made 
fame Will being fo2 Land, and fo2 goods, the ſame is to be of land and ar 
p2oved here, koꝛ the whole and not in the Spiritual Court fo2 anp part, not goods. 
fa much, as fo2 the Goods fo? that this being a Will foꝛ Land, and foꝛ Goods, . 99. 
the Land being the g2eater, and moſt conſiderable, ſhall dzaw all unto it, and 
ſhall mak the pꝛabate of all to be here, and not in the Spiritual Court, foz 
anp part thereof, and foz this reaſon a Pꝛohibition was geanted by the 


Court. | 


5 


Paſch. 7 Fac. B. N. Rott. 100. 


TN an Action upon the Caſe fo? a Pꝛomiſe, upon Non Aſſumpſit pleaded, a a, aaion _ 
ſpecial Derdic was found, and upon the ſpecial Verdict, the Caſe appeared on the cafe for 


Shepherd Plaintiff againſt Twoulhe Defendant, entred 


| robe this, the Defendant by indenture did demife unto the Plaintiff” all his a prowiſe. 


Titheof Con, and Hax, and the agzcement betwen them waͤs this, the Plain- 
tiff ſhould pap him to2 che Tithe 55 8. and this bp agzeement was to be paid 
at a dap certain, then following, the Defendant having his Tithe, paſſed the 
ſame in this manner to the Plaintiff, and upon this agzæment, and pꝛo⸗ 
mile, being not perfo2med, the Plaintiff bꝛought his Action. It was found 


that the Defendant confeſſed the agzæment to be fo, but in Bar, he pleaded 
| the Statuteg of 13 Eliz. cap. 20. and of 14. Eliz. cap. 1 . oy the avoiding of 
5 


Leaſes made by a Parlon, by his abſence from his living by the ſpace of 80. 
daps in one pear, and alſo ſhews that one. Stallow, who wag the Parſon of 


| Sharrington, to whom theſe Tithes did belong, ( and in whole right the Defen- 
dant claimed them) was ableng from his Portonoge by the ſpace of $9, days 
o 


in one pear, and ſhews in what pear, and lo bp this his 1ntcreſt determined, 
and agzement with the JIlaintiff, bp this made void; but they found fur- : 
ther, as the Plaintiff made ir foz to appear, that Srallow the Parſon of . 
Sharrington , Was not ablent in manner, as it was alledged, foz that they . 
found, that he did dwell in another Town adjopning, but that he came con- 
ſtantip to his Pariſh Church, and there read Divine Service, and ſo went 
away again; then did alſo find, that he had a Parſonage Houſe in Sharring- 
ton, fit fo2 his Habitation, and whether this were an abſence within the 


| Statutes, ag to avoid his Teaſe, that they left unto the judgment of the 


Court. Et ſi, &c. Yelverton Juſtice , this is a good Non-reſidency within the 
Statute of 21 Ul. 5. cap. 13. but not an abſenceto avoid a Leaſe made within 
the Statute of 13 Eliz. cap. 20. It cannot be ſaid here in this caſe, that he 
was abſent, fo2 he came four daps in everp week, and in his Pariſh Church, 
did read Divide Service. Williams Juſtice, upon the Statute of 13. and 14 Statutes of 13. 
Eliz. the Parſon ought not to be abſent from his Church $0. days together r, Eliz. 
m one pear. (a Rectoria ſua) but this is not ſo herc, foꝛ he tame to his Church, 
aud read Divine Service there every Sunday, Wedneſday, Friday, and Saturday, 
and therefoze clearip this cannot be ſuch an abſence, within the ſcope and in- 
tention of theſe Statutes, as thereby to avoid his Leaſe. Yelverton Juſtice , 
he ought to be ablent 80. daps together, per ſpatium de oftogin. diebus & 
ultra, and this to be altogether at one time, and fo the ſame ought — 

| ave 


mm PITT" * 


o 
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1 we been laid expzeſ#ly, the which is not ſo done here, foz that it a 
; — that he was at his Parſfonage houſe, and did there read — 


J Se 
Sunday, Wedneſday, Friday, and Saturday, and ſo the whole Court were — 


opinion, that this ablente here, as the fame appeared to be; was nat ſuch a 


An Action of 
caſe ſor words. 


abſence bp the ſpace of 80. days in one pear to avoid his Leaſe within the lan 
Statutes, and lo the Defendants plea in Bar not good, and thercfoze by ty 
Kule of the Court, Judgment was entred fox the Plaintiff, -- | 


74 
a 


2 


Jac. B. R. Rott. —— 


Stowe Plaintiff againſt Holland Defendant, entred Hill. 9 


Y an Action of the Caſe fo; ſlanderous woꝛds ſpoken by the Defendant u 
| the Plaintiff, which wozds U ere thele (s.) Thou art a Knave and a Raſcal iq 
thou ſetteſt upon nie in the high wap, and there thou toolieſt awap mp purſe, 
and my monp from me; Upon not guiltp pleaded, a verdict was given fo2 the 
Ilaintiff. It was moved in arreſt of Judgment, that theſe wozdg are ng 
ctionable; to2 to make woꝛds to be Scandalous, and lo Actionable, there 
ought to be a ſirong and fozcible intention to make them fo, foz here he 
ought to have ſaid, that this was Felomouſſp done, which is not here ſaid, am 
fo the wozds are not Actionable, Paſch. 38 Eliz. on caſe, where the wo 
mere, being ſpoken of the Plaintiff, thou haſt ſiollen by the high way fix 
theſe wozds held not to be ctonable, becauſe he did not lap, that it was # 
oniouſſp done. And lo fo2 ofie to ſap, Thou haſt burnt my Barn will in 


bear an Action, becauſe it doth not appear, that there was Cozn in it; and hy 


the Statute of 23 H. 8. cap. 1. it ig not Felony ta burn a Barn, unleſs 
be Con in it, and Coke 4. pa. fo. 20. Barhams caſe, the burning of a Barn 1 
Com is Felonp by the Common Law, and by Statute of 33 H. 8. cap.1. Cle 


ig taken awap from ſuch a Felon. © Fenner Juſtice, in this pzincipal caſe, | 


& are Actionable, if one ſhould ſap of another, That he was laid of 


if the wozds had been, Take hedhow you lodge ſuch a one, 


2 wozds are Actionable, and it ſhall be intended to be the Freng 
Por. Croke Juſtice, | 4 rt. 
02 he takes purles, theſe wozds are clearly Actionable, and fo in the pzincipa} 


tate here. Yelverton Juſtice doubted of it. Coke, Williams, and Fenner |, 


Judgment en- 
tred for the 
Plaintiff. 


An action of 
the caſe ſor a 
promiſe. 


dlearip in this pꝛintipal caſe, the wozds are ſcandalous, and well Actor 
ble. Williams Juſtice ag2eed with Croke Juſtice in the cafe put bn him, and ſoky 
the Kule of the Court, the wozds uin thts Pꝛincipal caſe are Actionable, aß 


ſo Judgment was entr fo: the Plaintiff, 


Wi 
Gollew Plaintiff againſt Bacon Defendant. "6 
| | : 2891 


1 and this is the Proper 
rratitc off d at the Tomen 1 * 
q 
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yim. ſuſſained by 
d with him her 
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Law, the ſa 


William Newman Plaintiff againſt William Edmunds Defendant. 


P an Eectione firmæ bzought againſt the Defendant, fo; ys Trial of the Title An Afton of 
to certain Lands, upon not guiltp pleaded at the Trial, upon the con- Treſpa6 and 
iruction of a Will, the Caſe appeared to be this. A man deviſed Land unto — ths 
Williams and John his Sons, to be equallp, and indifferentlp divided between 1 > * 
them, and at their own pꝛoper coſts and charges, the queſtion was, what eſfate 
rheſe two Song had in the Land thus to them deviſed, bp the wozds and 
meaning of the Will. Williams Juſtice clearlp, thep are Tenants in Common foz C. 4444597 
their lives, and they have a Feeſimple in one Moitp, in poſſeſſion, and the re- wc. 551, 594 
verfion of the other Moitie, the whole Court agzeed in this, and that the af- Hob. :72. 
ſurantes were to be made at their pꝛoper coſts q charges Flem. chief Juſtice, ad- 3 Cr. 75. 
mit hae hep have a jopnt Eſtate, then he Fat er dies, a diſtent is caſt upon the 

| "5 1 2 ture b ken, Je one It ; ie an aſſurance tothe other, and 

chip at their p2oper and charges, accozding to the meaning and true in- 
tentionof the Telfaro7, the Wo2ds of the Will are not here (equallp to be di⸗ 
ded) but. the wozds are, RL. be equallp, and indifferentlp divided between 
chem the whole Court agzeed-in this, that if a reverſion do deſcend upon one 
Top! eng” Ny Ken e jopnture is ſevered, and here, bp operation. of Law, 

they are now become fo? to be Tenants in common: but if Land be given to 
two, and to the Þeirg of one of them, and after the reverſion deſcends upon 
ne of them, this ſhall not ſever the Jopnture. The Court was clear of 
opinion a at in this pꝛincipal cale, the two Song are Tenants in tommon, 

d | were cited of 34 H. 6. fo. 2.28 H. 8 Dyer 25. where a man de- 

„to his Song equallp, it is there left a quere, whether they are 

itenants, 02-Tenants in Common; but Coke 3. Pan b. in Rateliffes caſe, Coke 3. pa. fo. 

Where the Deviſe wag of Land, in remainder, unto wa B ighters, and fo 359. b. in Rat- 

the Verrs of their two Bodies begotten, 11 poꝛtiong to be divided, and cliffs caſc. 
weretoze reſolved, that the two Daughters were Tenants in Common in tail, 
ud that theſe wozds in a Mill (equallp to be divided) makes a Tenancp in 
ommon, ing to the int of the Deviſoz, and in this pzincipal caſe, 

the Courr all agzeed, that the two Sons, by the wozds and meaning of-the 
wu, wert Tenants in common. __ i204 1 3 


* ; 
1179427 


Nota, bpthe Court fo; a Rule, that if after the challenge taken to the Arrap, 

two Side Court lors ſwozn, and the Jury returned, found to be — RY = 
tt, afterwards the Defendant who challenged the Arrap, pothchallenge the ins challenge 
Juroz⸗ by the le, he ought then to put in, and to. ſhey the caule of his o ine Array & 
alenge pelently, otherwiſe it is, 22 there are no Trioꝛs ſwo2n, here of orher Jurors. 


4 i'd 
*; 
4 


— — —— — — —̃ 


i | — pA mn challenge is taken to the Arrap, but two Triozs are to be-elcxed and ſy 
ji what is to be to trp the ſame, unleſs it be bp agzeement of the partie, and there they 
i done. thonotaries being demanded bp the Court what was the tourſe, they anſwery 


| guaſhed, are to be entred of Kecozd; and agzecable with this, is the Bay 
[ | 29H. 8. ſo. of 447) 8. fo. 26. a. where the Arrap was challenged bp the Delendant th 


| | and rothe 2- the Court ſaid thep would nominate two other Criozs, and that they Werth 


5 fendant is to ſhet his cauſe o 
| by * ws challeng to be falſe, and this is ſtronger againſt him, than if it hade 


| 
| 

| | Arny. the favour, he map then give kindzed in evidence; but if the ſame be a yi 
| 


| 

| 

| 
=. y the Cqurt and \wozn ta tr 
| 

| 


— — 


1 14 Termin. Paſch. 9 Jac. \ Part] 
he is nor to thew the caule of his challenge, until the other Jurozs, which 
er chellengrd, be ſwozn. Rt + rr 


Note, where one doth challenge the Arrap, after that two Triozs are ele 
t a e others, the caule of favour ought they, 
be ſhewed to the Triozs, the which is called their iſſue, and after pzoof ma 
of this, they are then to deliver up their anſwer to the Court, Whether g 
do find them to be indifferentip impannelled, o2 not; if thep do a * 
thep are not indifferentlp impannelled, this is then to be entred of Aer 
but if they anlwer, that thep are indifferentipimpannelled, and ſo not quay 
then then are to pꝛoceed to Trial, and no ſpecial entrie ig to be made of this, 
:1 E. 4. . fo is the Book of 21 E. 4. fo. 59. b. where it is laid, by Brian, that whey; 


that if the Arrap be quaſhed, then there is an entry to be of the lame: 
the Retoꝛd, but of otherwile it is, if the Arrap be affirmed; and in neither 
theſe cales, the names of the Triozs, by which the Arrap is affirmed, | 


26. Challeng @rjo2g cholen by the Court to ttp the iſſue, theſe Triozs challenged the Cum 
to the Array, — two other Trioꝛs, which were lik wiſe alleged: — | 
nometn® be allowed of, without any exception to be taken at them: the Defend 
the 3.timeto there perceiving what the Trioz# would do, releaſed the challenge, and aft 
ſtand. wards as the Jurp were — — to the Polls, by the 12 198 
| pꝛelentip, fo en he led 

the challeng, this is a good Trial againſt himſelf, fo: 1 this he doth con 


ermined by the Triozs, and there bp the Court, the Trio2s that ih 

. fo2 to trp the challenge to the Arrap, ſhall try the — 0 

ervatins Note, that Man Secundary did infozm the Court, that this was thei 
— conſtantly obſerved, and the manner 1 Entries, in ſuth ee try 
manner of chal- ig-challenged, and by the Trioz#the ſame quathed, oz affirmed. And Note, 
lenges to the Hy Man Secundary, that where one doth challeng the Array, and concluded 


4 


—— 


y 


Dm. SER 


alſo,” that where one doth challenge the Array, this challeng ought to bein 
by the Council, in French, and if he pꝛzonounte the challeng himlelf, heongi 


28 
if 


tipal challeng, then he ought fo2 to make mention of the kindzed 1 \ 


— - on » FS 


— 


fog to pzonounce the lame in French; but if he do put the ſame. into the Ci 
in wꝛiting, this ought then to be wzitten in Latin, and ſo the ſame ought wk 
NecoWed in Latin, bat to be repeated by the Council at the Bar in Frei 


6 
Thomas Zonch ; N 
chief Juſtice of 71 | 1 


| racKingsBench Note, that Mr. David Watcrhotfe, Setundarp of the Crown fide, in Cal 
lain doing of laid, That Thomas Zouch wag chief Juſtice of the Kings Bench, in the tim! 
| Juſtice. Where Ring E. 1. and that he was ſlain, ſitting in the the ſeat of Juſtice, (Hot 
| the Array is Weſtminſter, but in ſome other place, where he was erecutingof Juſtice)a 
| ms wo that he wag ſtiled by the name of Summus juſticiarius Angliæ. H 
| found indiffer- : 
| | Note the differ- Note; where the Defendant doth chaileng the Array , two Triozs 1 
| — choſe. p rye he Halen: wg tp Fey find- em | 1 , after wh 
: aintiff an he in ge | if it nro2s-: he s he is not 
a. ſhew rhe-eauſe of his challeng pꝛeſently, but to ſtap till the pannel be pe . 
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40 all the rel fwozn, but if the Defendant do challenge bn the Poll, he is to 
_—_— — his challenge pꝛelentip, and ſo is the courſe 2 „e ſo 
cc i#;where the Plaintiff doth challenge by the Polle, and where the 
Defendant after the Array challenged,andby the Triozs found tobe indifferent, 


/ 
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|  Hoghes Plintiff againſt Keymiſh Defendant Entred Trin. 
11 47 9000? Jac. B. R. Rot. 1490. 


— — 


7 ; a fpecia ial Action upon the taſe, b2ought againſt the Defendant fo2 the E⸗ A ſpecial actio 
1 of a Building, in a Yard, and on a void piece of Gzound, — upon the caſe 
ing unto the 


unto the Plaintiffs Boule, and thereby ſtopping up thzee of his ancient © ge. 
Lights, by which he ſaith, that he is damnified to the value ol 20 L the Defen- velyenon 215. 


dant by way of Plea ſaith, that at the time of this Building by him thug co. Entr. 20. 

made. his dwelling houſe was verp ruinous, and in gzeat decay, inſomuch Calth. 1. 
as that he was enfozced to take down one ſide of it, and upon the Tame place Sb. 163. 
| fo2 toeren'a'new' Building, and further ſhewed, that the Citpof London eſt 
| Civitas, andvlets foꝛth the cuſtom of the Citp of Tondon to be, that 
| where an ancient houſe hath ben, that there upon this old foundation by the 
ſaid cuſtom, he map build and ſtop the adjopning Lights of another, and fo 
juſtifies, and upon this Plea and juſtification, in this manner pleaded, the 

laintifk demurred in Law. John Moore, fo2 the Plaintiff, that this lea. 
| and jultification therebp is not good, and that the Plaintiff hath juſt caule 
to demur; the Coping up of ancient Lights is a gꝛeat Nuſang and damage, 
f ights are ag neceſſary as the houſe.. It is here objeced, that this OHeckea. 
— 2 is g2ounded upon the cuſfom of the City, to build upon an an⸗ 
cient Foundation. In anſwer unto this, the cuſtom here is not well pleaded, Reſp. 
and this cuſtom it lelf, ag it is alledged and let foꝛth, is not good, the ſame 
being in it ſelf altogether unreaſonable, foz to ſtop up the Tights of another, 
fb Building, which Lights are as neceſſarp as his houſe. Allo the 

ndant here hath not by wap of allegation ſet fozth the Act of Parliament, 

| foz confirming of the cuſtoms; the Plaintiff here hath ſet fozth that time out 
of mind; theſe Lights have been, and the Defendant cannot pꝛelcribe in this, 
that he time out of mind hath uſed to top up thele Lights; allo the cuſtom, 
as it is here laid, is unreaſonable, foz a man cannot pꝛelcribe to take awap 
mp inheritance, and in the Book of——43 E. 3. fo. 32. where an Abbot being 
To2d of the (Jille of C. ſaid that the uſages of the Hille were ſuch, that when An ill uſuge- 
the Tenant did ceſſe by 2 pears, that the Loꝛd map enter, and hold until the co out a man 
——Tenant do make ag:ement with him, as touching the arrerages , and ofhisUlericage. | 
laid, that he who was Tenant had ceſſed foꝛ 2. pears, by foʒce whereof he ag | 
Loꝛd did enter, becauſe the uſage was onlp alledged fo2 to be in this Ville, 
and in no other. It wag there held bp Kniver, and the whole Court, that this 
was an ill uſage, to ouſt a man of his Yeritage, Jt was alſo further al- 
* that the Act ok Parliament, fo2 confirming of the cuſtoms of the 
Citpof London, is a pꝛivate Aa, of which the Court here is not to take any 
notice, unleſs the ſame be ſpeciallp alledgedbp the party,and ſowas it adjudg- 
ed here in this Court. Trin. 29 Eliz. 2. betwen Bland and Moſley, cited Cook 9 D 
Pla, fo. 26. in Aldreds caſe concerning a cuſtom laid to be in the Citp of York. As ; g. " fg 
fo the manner of the pleading here in Bar, the ſame is not good, the Plaintiff and woſcys 
| ams here of a damage to him done bp the erecting of Buildings, in caſe cited Cook 
a pard, and upon a void piece of gꝛound, the Defendant by Plea ſaith, that 5 r. fo. 50. 
he had an old Houſe, part of which was fallen down, and that there he did in 4/9<<s cate. 
Build the new, this is no ſuffictent anſwer to the Plaintiffs Declara- 
non, no: pet to that, ok which the complaint is made, being fo2 ſtop- 
ding of his ancient Lights, fo? * one do charge another fo? wo ds 
85 ; 2 porcen 
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CB. Rot. 255. Foundation as he ought to have done, foz this cauſe, and fo2 this mim 
| 0 


Part L 


| ſpoken in Middleſex, and he pleads, and juſtifies, as to words ſpoken in g 
= this is not s lo here-in-this che d 5 nt makes no — 
at all to the Plat Declar Stevens agzeed to the . 


the Defendant , that the Plea and juſtifiratinn is good, a Fiſherman y 
peeltribe to dig the Land. and to faſten ſtakeg to dzp his nets, and this ws 
on the ſoil and Freehood of another, the reaſon is, becauſe this is fo) ih; 
publick good, and the other map alſo pzelcribe againſt this, foz to habe 
t certain benefit, '02 recompence given unto him koꝛ the lame, this. appearey 
veg 1 8 '5-by the Books of 8 E. 4. fo. 18. 19-21 E 4. fo. 28. 6 Brooł tit. Cuſtome pla. 5 1, 11, 
al > S138 7. fo. 25. b. Coke. 9. a. pla. fo. 58. in Blaud and Moſeleys caſe, cited in Aldre 


Cuſtom Pla. caſe, where it is reſolved, that if one hath a lawful ealement o2 p2ofit 2 


51. 11 H. 7. ſcription, another cuſtom, which is likewiſe time out of mind, cannot 
. | the —— that —— tuſſam is as antient as the other; 

Set was reſolved in a caſe betwen Hammond, and Aiſey Paſch. 24 Elf. C. B 
and Mifcleys 27 5. that bp the Cuſtom, a man map build upon an old Foundation, ay 
caſe, cited in f(g Was the opin of Popham chief Juſtice. B. R. that ſuch a cuſſom was gun 
Atdreds caſe. and fo was tt adjudged here in this pzincipal caſe, that this cuſtom is gay 
Hammond.2nd hut betaule the Defendant here, in ading of his Juſtification did not in 
ach. J. Für. fozth by wap of pleading, that he did eren thi his new building upon the c 


by the opinion of the whole Court, the Plea is not good, and lo the Dein 
Jadgment for Dan 5458 failed in his juſtification, and that the Plaintiff had d caille fy 
che Plaintif. thig omiſſion, to demur in Law, and ſo by the Rule of the Court, Judy 

| ment was given foz the Plaintiff, . J i: 


Noz, that another Caſe of this nature was alterward, Mich. 10. K K 


<4 


Newal Plaintiff, againſt Barnard Defendant, and entred 


£5 


Paſch. 10 Fac. B. B. Rite 597. | þ 


| Special Action upon the Caſe was there bzought bp the Plaintiff agaial 

- * A the Defendant, foz ſtopping of thꝛæ ancient tights, which had ben ther 
eee” of timeout of mind, and that the Defendant had ſtopped them up toralicer ad du 
— Lichts num, the Defendant pleads in Bar, and therebp doth confeſs the ſtopping 
totaliter. two of the Lights, andpartof the third, and juſtifies, and afterwards tal 
Yelverton 225. g Travers in, this manner, abſque hoc, that he ſtopt up the ths Lights „ ality 
vel alio modo, and in this Jultification he ſhews the cuſtom of London toi 

Juſtifes 2. by thig, that anp one mapbuild upon an old Foundation, and upon his own Las 
the cuſtom o* the which he had done, and lo juſtifies. As to this Travers, exception tw 
Loan che taken, that this is no anſwer at all unto the Declaration. Williams Juſiz 
Plaintiff bp this Declaration hath here laid to pour charge, the ſtoppim . 
3 of his Lights, totaliter, and foz the which he hath bꝛought his Action, and pig 

| Travers here as it is taken, with an abſque hoc, 1g no anlwer at all tot 

Exceptions to Dyrlaration, but pou ought to have anſwered, guilty, 07 not guilty, ag 
the Traven. the reſidue, and ſo pou ought to have pleaded, without taking of any Tram 
at all; fo: where there arg thzw wꝛongs laid to be done, as in this Cal 

and the Defendant makes anſwer onlp unto two of them, and ſaith nothin 

at all to the third, this is no good anſwer, and ſo it is in this caſe het 

pour- plea being that pou have ſtopped two of the Plaintiffs Lights totals, 

and this pou have juſtified by the Cuſtom, by building upon an old Fon 

dation, and the third in part, with u Travers taken, abſque hoc, quod lite 

vel alio modo, the abſque hoc, here goeg to the lecond Tights befoze men 


other. 
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| fame Houle agam. | 


Mlirrel Plaintiff againſt Nicholls Defendant 


| habe the other Lands, but on 
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d and as tothe third in part, this is no anſmer at all, fo} that pou ought 

mo babe pleaded not guiltp, as to the reſidue, and not to habe taken a Travers, 

as to this, we know pour meaning, by pour laping; as to part of the third, 

this is nogood pleading, but pou ought, as tothis third part to habe pleaded agent 
not guilty, and therefoze fo2 this default in pleading, Judgment was given given fer che 
bp the Court fo2 the Plaintiff. A | „„ e Plaintiff. 


F - 
- + 
wig 


15 Note, bp Fenner Juſtice aud the Court, if à man be pound by his Bond, to Condirion of 


fell a Houſe to J. S. and afterwards befaze anp ſale by him, made to J. S. He bond to {ell an 
os 4 ouſe to j. P. that by this tale; the Bon 5 


| | ld is clearly foꝛfeited — to ono, 
2 to be fo, notwithſtanding that afrerwards he doth repurchaſe the _ — 
fl K e 


CTreſpals and Ejeument, upon the Evidence, and upon conſtrugion of conſtrudion of 
a Mill, the Cale appeared to be this; John Cutting being ſeiſed in Fee ſimple, * * 
nds in divers places (s.) of the Manoz of Allens, and Rumbals in Efſex, 
and of divers other Lands alſo in Kent, and of cws ſeveral maities of Lands, 
bp ſeveral purchaſes, the one of them in fer, and the other in Kent, makes 
laſt lin wꝛiting, in manner following, (s.) Firſt, he deviſethto his 
„the Houle in which he dwelt, called by:thename of Allens, alias Rumballs, 
foz. the term of her Life. And as to mp Maities, J deviſe all mp'MWoities in 
Kent, Unto Thomas Bearblock (his Don In Tap) and under whom the Plain- 2 Cr. 22. log: 
tiff claims making no other mention of his Marty in Eſſex, and he having but C 73.474. 
one Moitp in Kent, the onipqueſtion was, whether:by theſe moꝛds (Moities) * _ 32. 
both the Moities ſhould paſs oz not. In this Caſe, by Flemming chief Juſtice, oh an 
and Yelverton Juſtice clearip, if ane by Mill doth deviſe his Land, in his own Dy. ,. 261. 
polleſſion, and he hath Land in his own poſſeſſion ſolely, and alſo other Tand i And. 124.125 
mhis poſſeſſion but in common with another, by theſe wozds in this Will, not 2 Bulſt. 48 9. 
only the Lands in his own poſſeſſion, but alſo the Lands which he hath in 
lleſſion , and in common with another, ſhall all paſs by this Will. At 
a man have Lands charged with rent, and hath other Lands allo, which 
are not charged with any Kent, and by his Will doth demiſe theſe his Lands 
5 . and all hig other Tands charged, the Court clear of opinion, that 
bp thele wozds in his Will, notwithſtanding, he had other Lands in Kent, 
beſides the Lands named — pet by the words of this Will, he ſhall not 
: p the Lands that were tharged, and this was 
the opinion of the whole Court, and ſo, as Flemming chief Juſtice obſerved, was 
the opinion of all the Judges of the Common Bench and of the Lozd Chan- 
celloz- when he firſt heard the Cale, being put unto him, and lo was it clear- 
Ip held; and as to the wozds of the Will here, he having ſeveral Moitieg, 


Ne that upon a Trial at the Bar by a Jurp of Eſſcx, in an Action of Cafe upon the 
of 


one in Eſſex, the other in Kent, doth deviſe his Moities, and all his other 


Lands, which he had, o might have in Kent, unto Thomas Bearblock, the 
7 n was, whether this limitationof Kent, hall exclude Eſſex o2 not; the 

gurt clear of opinion, that it ſhall not: 05 that the ſame is all, but as one 
Moitp, being all purchaſed bp one, (s.) by the Teſtatoꝛ, and of one, and 
lame perſon, and that by the name of his Moitp, and as his Moitp, and fo 
tzis realon, the opinion of the Court was, that this in the Will of the devile of his 
WMoities, (naming onlp Kent, that this clauſe ſhall extend unto both places, both 
to Kent and Eflex, and that bp theſe woꝛds, fo2 both the Moities ſhall paſs, 


and ſo was the clear opinion of the Court fo2 the Title of Bearblock, under 


whom 


ry * | Termin. Paſch. 9 Fac... > | 


" whom the Plaintiff claimed, and accozdingly Verdic, and Judgment we 
Verdi and given fo2 the Plaintiff. ooo 1 tle 


judgment pro | 82 Ten kit! | _ 

e e. 54 Plat Plaintiff, againſt Sleep Defendant. 
An ain of I an Action of Treſpaſs and Ejeament tried at the Bar, by a Haniel 
Treſpas and ſhire Jury, upon not guilty pleaded, and opening of the Evidence, fo 


ejectment. Title of the Plaintiff (being a Leſſee of a leaſe fo2 pears) thele points did 4 
. riſe. Aleale fo2 years made, upon a condition to be afterwards avoidey hy 
the reverſioner, upon the peymene of ſix pence, the Leſſ® enters bp foze 

this Leale, and afterwards another enters upon him, and doth diſſeiſen 

A teßder for the queſtion moved was, whether the Tender of Six pence, might notÞ 

to arcid a leaſe Made by the. Keverſſoner, foz to avoid this Leaſe, after this Diſſeiſin thi 

for years after had. Sir Francis Bacon Solicitor General, that this Tender of Sir-pence, to abo 

= * is the Leaſe, cannot now be made after the Diſſeiſin; but the whole Court of z 

aiſleited, and contrary opinion, foz that this papment is a thing collateral, and the paymm 

good. - . - 
of this monp to avoid the Leaſe, m well be made, notwithſtanding 
the Diſſeiſin ; upon the evidence, the Cale appeared to go further (s.)a ma 
having a term fo2 years in his own right, and afterwards rhe reverſion 
the Inheritance , a MWoitp thereof doth deſcend upon his Wife, eqs 
moved by Sir Francis Bacon Sollicitor General wag, whether this deſcent of th 
reverſion of this Moitp, coming unto him in the right of his Mie, ſhall u 
ringuiſh and dzown his right and intereſt in the term, which he had in his ow 
right 92 not. Hir Francis Bacon Sollicitor, that this delcent doth dzown-andep 
tinguiſh his intereſt in the term, fo that he can now make no diſpoſition thert| 
but the whole Court (Wil Juſtice onlꝝ excepted) was of a contrary op 
on, fo2 that this deſcent here unto - Wile ol the Þugband, being the Lei 
of the reverſion of one Moity of the Land, did come unto him in auter droit, an) 
therefoze this ſhall not dzown, and extinguich the term foz years, which 
had, and was poſſeſſed of, imhis own right, but that notwithſtanding thy 
intervenient Act of the deſcent, unto his Wilke, he map pet well diſpoſe ofthii 
term. Crooke Juſtice ſaid unto Sir Francis Bacon - Sollicitor, if pou had put you 
Caſe a little further, that the Hugband, after this deſcent, had iſſue bp hi 
Wife, ſo that he was therebp intitled, to be Tenant by the courteſie, and6 

A that herebp, he was to have this in his own righc, this would have very mu 
entoꝛted the Caſe, and made it the ſtranger foꝛ you, but as to this the anſm 
was made, that the Dugband had no iſſue here in this caſe, and ſono opinin 
was given as to this cale put by Croke Juſtice, where the Husband wag i 
titled to be Tenant bp the curteſie, this wag only moved, but no opinion gin 
therein, one wap o2 other. Williams Juſtice, admit the firft leaſe made by Len 
Conniſeby, was upou trult fo2 advancement of his Daughter, who married 
with him, the Husband map clearly diſpoſe of this term, and no remedyal 

the common Law foz it, fo2 that he map very well bn the Common Law 
fe of this, the whole Court agzed with him is this. Williams Juſtice, if 4 
leaſe fo2 pears be made to the husband to the uſe of his Wife, the Yup 
band map well ſell this fo: a good conſideration, and without all quem 
this is good. and the Mike hath no remedp foz this by the Common Tan 
Note, as to this point of the extinguiſhment of the term, by the deſcent 
the reverſion of a Moitp of the Lands unto the Wife of the Temo? (by the 
- rection cf the whole Court, except Williams Juſtice) to the Jurp at the Bit 
that this term fo2 pears, by the deſcent of the Jnheritance of the reverſiod, 
of the Moity unto the Wife ofthe Termoz, ſhall not extinguiſh the term, then 
foze no cauſe to haue theFurp to find this ſpeciallp (though it be matter in Tab 
the Court having delivered their opinion therein, and ſo upon this direction ij 
Jury gave a general Verdict foꝛ the Plaintiff; and Note, that this matter b 
ing the matter in Law, the Court was moved to ſtay Judgment. was : 
| | ; Ju 1 1 


Part 1. Tiermin. Paſch,g Jac. 
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"ce, that by the deſcent of the inheritance of the reverſion of a nudity untd 

— Se the intereſt Which the Hugband, had herein loz pears, in his own 

tight, is by this delcent extinguithed. Fenner, Croke Juſtices, and Flemming chief 

Juſtice, that by this deſcent, the term = ertin, upon a motion then made, 

to have Judgment given accozding to the general Derdic foz the Plaintiff. 

Williams ſuſtice.oppoſed the ſame ſtrongip, that Judgment was not to be given 

at all ; the other Judges differed from him in opinton in this, and did all of 

them clearlp agze, that the Judgment ought to be given foꝛ the Plaintiff ac- 

to ding to the Verdict. Flemming chief Juſtice then laid unto Williams Juſtice, pou 


| to ſpeak | . 
ought de now to ſpe 112 that which was the point in Law, there 
2 nt, 


the giving o after that the Jurp had given a'gener 
it the one wap oꝛ the other) fo2 the Plaintiff, oz fo2 the Defendant, 
lo bp their verdict ſo given, we are all of us to be concluded, and here then 
have their verdid, accozding to our inclinations, and as thep perceived 
our opinions to be, bp declaring of the ſame to them-at the time of the Trial, 
and as the points did ariſe, and were unded, foz our Judgments, which 
acrodingly we then delivered, and therekoꝛe by their general verdict, we are 
now all of us concluded, and we ought now to give Judgment actoꝛding to 
the ic, and that without any ſuch exception to be taken, and lo by the 
le of the Court, Judgment wag given accozdingly fo2 the Plaintiff. | 
Williams Juſtice ſaid to the Counſel at the Bar, as clear as it is that pou are Judgmene for 
at the Bar, ſoclear it is, that by this deſcent the Term is ertind>. Croke Juſtice, he Plaintiff. 
this a doubtful Cale, but was of opinion that the Term was not exting. 
Williams juſtice did adviſe the Counſil to bzing an Attaint againſt the Jury, foꝛ 
this their Uerdic ſo given foꝛ the moitp, the ſame being clearlpertma and gon, 


— 
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The Preſident, Fellows, and Scholars of Saint Johns Ccl- © 
edge in Oxford Plaintiffs, againſt the Lord Norris Defendant. 


N an Actionof Trelpals, and Ejectment bꝛought by Thoinas Clark Teſſie of Thomas Clark 
the Colledge, againſt Thomas Hannes Defendant, who claimed under the Thom, n. 
d Norris his Title, this was bzought fo2 the Trial of the Title of Bagley nes Defendane 
woods, or Bagley common in Rudley, the Trial at the Bar by a Barkſhire Jurp, an aQion of | 
upon not guilty pleaded, Treſpaſs and 


ejetmehe. 
3 | We 
Nota, that upon entring up the evidence, the Plaintiff declaring upon a leaſe Nin Curia 
to him made bp the Pzeſident, Fellows, and Scholars of St. Johns Colledge a ar one. 
moxford, by Jtidenture, upon peruſal of the Declaration, the Plaintiff de⸗ caracion makes 
caring upon their Teale made unto him, -foz Trial of their Title, there ap the Declaration 
peared to be this omiſſion in the concluſion of the Declaration (g.) hic in Curia not good. 
0 Williams Juſtice, this clauſe of (hic in Curia prolat.) ought of neteſſitp to 

in the Declaration, oꝛ elſe the ſame cannot be good, and therefoze Williams 
Juſtice, and the Court did adviſe the Parties to agꝛe, to amend the Decla- 
ration in this particular, befoze thep p2oceeded anp further, in opening of the 
evidence; but notwithſtanding this adviſe they adventured to pꝛoteed without 
any amendment of this clauſe (which was ſo material, and omitted.) 
an u por clearly, the Plaintiff ought here to have ſaid in the conclu- 
fon of his Declaration (hic in Curia prolar.) and that this exception is un- 
anlwerable. Nora, that in this caſe, the Ejectment Leaſe being made bp a 

02pozation, thep ſealed the leaſe, and delivered it bp their Atturnep, 
having a Letter of Atturnep from them to deliver the ſame, Curia, they 
kannot do this in any other manner, but bp their Atturnep, they — 
| onlp 
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to ſubſcribe and lea Teaſe to yeltver rhe [arte eir Atturne 
oy 1 Letter of Att 15 3 Note, that after by the th evidence. 


Plaintiff non- 


ſuit, became rg 
Sir John Peuliney Pincf againſt Maſe Defendane 


rH an Action of Traber and Converſion, of certain Pap, upon not 

An Action of pleaded, the ſame wag tried at the. Bar a Aurp ot Middleſex, and ud 

Trorer and gn the evidence the Citie: appeared to be - Which was claimed, ag 

Hy. right of Coltney Chappel. Note, it was bed inn 698 cate, that the Pom 

neys were Knights in the time of King Edward 3. and have ſo rontinued uni 

this dap in the ſame , and this wag obſerved foz the antiquity 

their name, and as to lene Chapel, Williams Juſtice, oye ot — that the 

Kant. of d — 2 1 E. 6. cap. 14- made foz giving of Chanteries unto the K ing, the 
5. cap 14, lame is to be underſtood, that (i ls are given to the 
which were then in eſſe, at the time of the making of t 2 02 

were in in eſſe, befoze the Statute made, ſuch as were in — in oy 

at the time of the Statute made, 02 which were in efle, in jure in 5 pears 

befo och the Law made, and this he faid to the Counlel, 1 were fo; to pzove, 

thep p2oved nothing : Ee Whore Court ag2ed with him herein, qua 


Meved in a» . Netc, an exception was taken in arreſt of Judgment unto the Declaratin, 
arreſt of judg · in an Aetion upon the caſe where the wzong was laid to be done, in divers pls 
ment that the teg, and in thee places ——ů in Bar pleads bp wap of Juli 
— — my — — the _ unto one = was this, that the Ertl wa take 
vell awarded. from a e places, the exception. L 
1 ; _ venire facias Was 2 all the thꝛee plates, where the 
ame ought to have been taken but fromone. Williams Juſtice, the venire 
here wag well awarded , of all the uy Uilles, and they all thzee ſhall al 
Judgment ſeſg — — Court did agzee with hin in this, that the venire ic 
3 being of all the the toe Gilles, that were named, and ſo 
7 rhe wi i Canet, i 1 — arreſt of Judgment was ov 
the Kule Y the Court, Judgment was entred fo2 the Plaincift | 


Thorner Plaintiff _ Field Defendant: 


an Action upon the Caſe, g n a p26miſe, upon Non aflumplt 
an gies. aps Tieaved, a verdict was given 1 It was * Wu * 
a promiſe, &c. t in arreſt ot judgment, that claration was not nee « 
a good tonſideration therein ys and foz this, the Caſe ared a 
that the — ſold a Dozle to another fo2 f marks the ; 
r e Eee pes . Rn 
i | e 
pa ae 5 mile him. would ſee Ji 
| ding to his pꝛomiſe, the lainriff 1 his Action, and had a be 15 
fo2 his monp: the fault aſſigned in the Derlaration, foz to arreſt the . 
ment, was, fo2 that it is not expꝛeſip laid in the Declaration, that the 
was ſo made at the inſtante and requeſt of the Defendant, and thig pon 
is alfo laid to be after the ſale' of a Poze Was paſt, and perfected , and b 


ag in og the © TEE, and the being called (an EET ED 
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"0 good conſideration to raile a pzomife. Williams Juſtice, if ane hapned to be 
in Cheap-ſide in a Mercers Shop, and there buping of Silks, Velvecs, oꝛ o- 
ther commodities, and after he hath bought them, another being then there pꝛe⸗ 
ſent, ſaith unto the Mercer, that if he do not pap pou foꝛ them lame, J will. O 
it one do bozrow 1001. of another perſon, one being there pꝛeſent, ſaith unto him 
did lend the mony, if he do not pay pou, F will: notwithſtanding all this, 

be ſo ſaid; pet this pꝛomiſe in Law, will not charge him, unleſs he ſaith, (and 
that it be fo erpzeſglp ſaid in the Declaration) that he uſed theſe wozds (s.) 
deliver imto him, oꝛ ſuch a one, at mp requeſt and defire, ſuch (Jelvets, oꝛ ſuch a 
fum of monep, o2 any thing elſe whatſoever, and if he do not pap pou fo? the 
ſame, then J will pap pou foz the ſame : ſuch a Pꝛomiſe made in this man- 
ner, will well charge him, but otherwile not, (as in this pꝛintipal caſe,) tłe 
iſe being made after the ſale ofthe Hoꝛſe, aud the lame not made at his in- 
— and requeſt, the whole Court agꝛeed with him herein, and that this was 
a good exception taken unto the Declaration, fo2 8 the opinion of the whole 
Court, this Aſſumpſit here, as it is laid in this Declaration, cannot charge 
him, it being not laid in the Declaration, that the ſale o2 Loan was made at 
his inſtance and requeſt, and that foz this conſideration, he did aſſume and 
_ that if the other did not pan him fo2 the ſame, he would, and if the 
me were laid in this manner, then by the opinion of the whole Court clearip 
he ſhall be charged bp reaſon of his pꝛomile in this manner made, and fo laid to 
be in the Declaration, but not as it is here laid in the Declaration, in this pꝛin⸗ 


tipal Cale, and that fo2 the reaſon befoze expꝛeſſed. Croke Juſtice, if the pꝛomiſe 
de to pay this, at a dap certain to tome, and upon requeſt, if in ſuch a caſe the 


iſe be made, that if the other, at the time appointed, do nor pap him, then 
will, in this caſe, he ſhall be charged by realon of this his pꝛomiſe. Williams 
Juſtice, 15 the whole Court, if the Tale wag not made at his inſtante and re⸗ 
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» he thall not be charged, by reaſonof his pzomiſe ſo made, after the ſale jutgmene ve 
Pall, and therefoze in this pꝛincipal cale, accozding to the opinion and Kiule of the e Defeacaar. 


Court, the entrie wag, Quod querens nil capiat per billam. 
William Viccaridge, the Brother and Heir of 7ohn Viccaridge, 
the party killed, Plaintiff, againſt John Gelſe the Defendant, 

and Appellee. 13 ; 


Appelle appeared, and being at the Bar to 


Þ? an Appeal, fo2' the killing of John — I —j at — a e of 
| oucel- murder Glou- 


terſhire, who being callcd, a full Jury did appear, and one Cook, the firſt man, ceſterſhire jury 


coming to be lwoꝛn, was challenged 


the Appelle, fo2 favour, becauſe he came at the Bar for 


mas a witneſs in the Appeal, and came in bp pzoces tobe a witneſs foz the we tial ef the 


Priſoner 


lant, and upon his examination in Court uponhis Oath, he confefled the Challenges 


ſame to be ſo, and ſo the Trioꝛs [wozn, found him not to be indifferent, being che jura. 


meſinable to favour, and ſo he was fo2 this cauſe diſcharged; the next Juroz 
wag challenged by the Xppellant, koz that (whereas at Tewxbury, the Gꝛand 
enqueſt found this fac to be but manſlaughter) this Juro2 ſaid, that if he ſer⸗ 
bedof the Jurp, he would not find the ſame in anp other manner, than as the 


| Cozonozs enqueſt befoze had found it. Note, that the party himſelt did not hear 


Jim ſap ſo, but a friend of his, upon this the Triozs found him not indiffe- 
rent. Note, that the Appelle challenged the next Juroz fo: cauſe of Rindꝛed be- 
den him and che Appellant, the which being examined upon Oath he confeſſed, 
The Appellee challenged all the reſt of the Juro2s peremprozilp, and fo there 
was no enqueſt to be ſwom fo? trial of this Appeal. Stephens at the Bar moved 
Court foꝛ to have an oo tales. The Court anſwered, that in an Appeal 
ellant map have a vigint. tales, 02 a quadragint. tales, and upon this mo- 


A Decm tales 


Court gꝛanted him a decem tales returnable in Mich. Term next enſuing. ,............. 


Court faith—dSoi treit, then cannot after this releaſe this challenge, Tea. 


to2 then it ig too late to do it. N John 


Ny the Court, that if both parties do challenge one and the ſame Furo?, able in Mich. 


Temin. Pech. p Jac —Pank 


— 


John Hall Plaintiff, againſt Thomas King Defendant. 


An adienek I an Action of Treſpals and Ejectment, upon not guiltp pleaded, being 
Treſpaſs and tried at the Bar by a Jurp of Hampſhire, upon opening of the Detlaratim 
Ejectment, xc. the Ejectment Leaſe appeared to be ſealed 8 Mail.) Jac. the Ejecment laid toy 
I3 Mai. 7 Jac. the Plaintiff berge his Action in Eaſter Term following, the 
Plainti failed in pꝛoving of the Ejectment: Curia, if the Plaintiff p:owg 
the Ejectment at anp time after the Leaſe is made, and befoze the Nai 
bought, this is ſufficient, as the whole Court agzed, notwithſtanding ty 
eament is here laid, at a time certain, which he cannot pꝛove, this is ng 
material, if he can pzove the Ejzectment at any time, befoze the Ac ion bzought, 
this is ſuffictent per Curiam; but becaule the Plainriff failed to p2ove this, they 
. went no further in their evidence, but the Plaintiff became Nonluit. 
Flaint nonfuit. Note, that the Court was moved foz the bailing of one who was taken hy 
by Habeas —_ fo:ce of a Capias de excommunicato capiendo, upon the Statute of 5 Eliz. cap, 13 
pus taken by and tame to the Bar bp a Habeas Corpus. Williams Juſtice, he which is taken 
2 Writ de Ex fozceof a Capias de excommunicato-capiendo, i not Batlable upon the Statute: 
communicato, ® - Eliz. cap. 23. the Statute of 5 Eliz. doth only diſpence with the fozfeiture 
"_ the 10 l. and ſuch a perſon is not Bailable, and as to the other matter, 
fame remains, ag it was .befoze at the Common Law, and the Statuteg 
5 Eliz: diſpenſeth mw with the penalty of 10 1. Yelverton Juſtice of a contraryg 
pinion. and that in luch a caſe he is Bailable. Flemming chief Juſtice, thig igg 
Cale which doth deſerve very good conſideration, and that befozehe would op 
ſider well of it, and allo of the Statute of 5 Eliz. befoze he would deliver hig 
opinion. Williams Juſtice, tlearly he is not Bailable in this Caſe; afterwarly 
at another time this was moved again unto the Court to have him Bain 
Yelverton Juſtice , that he ig Bailable, and ſo it was reſolved in one Keyſn 
caſe, where he was taken by a Wꝛit de excommuaicato capiendo bzought hithy 
by a Habeas corpus, and upon caule ſhewed, he was Bailed by the Court, & 
die, in diem, but neither the Sheriff, noꝛ ann Juſtice of the ow in the Com 
ty, can Bail ſuch a one, but this Court here map well Bail one, as u 
the caſe befoze, de die, in diem. It was further alledged here in this caſe, that 
in the Eccleſiaſtical Court, then would not there diſcharge ſuch a one, being 
taken, and impꝛiſoned bp fozce of ſuch a Wzit, de excommunicato capiendo, with 
out a gꝛeat ſumok mony there given, and a Bond entred into fo2 the 5 


Hob. 73. 


therwile no diſcharge there. Yelverton Juſtie and the whole Court, the Biſhg 
ought not to takeſuch a Bond fo2 the perfozmance of their ſubmiſſion. Ut 
Rule of the Court here in this was, that upon their ſubmiſſion, thep ſhal 
A man taken He abſolved, without any ſuch Bond entred into. Flemming chief Juſtice, th 
by a Writ de ſhall abſolve them, and if they perfozm not acco2ding to their pꝛomiſe, al 
Excommooi= Undertaking, they map then be taken again by the Wzit De excomtunicaoggf 
baited per Cu- endo, but. the Biſhop is to take no Bond ok them foz their abſolution, tanz 
riam. fozm their ſubmiſſion, the taking of ſuch Bond by them, being againſt 
Law; and as to the Bailment, all the Judges (except Williams Juſtice) W 
agzee that he was Bailable, and ſo by the Ozder and Rule of the Court, | 
was bailed, quod nnta. K $i : *Y 
An a8ion a= Note, bp the whole Court, as touching appearances of Defendants ini 
gainſt Execu- lame Term, the Court upon ſpecial matter ſhewed unto them, map oꝛder the I# 
tors, &c. fendant fo2 to appear, and allo to put in his anſwer in the ſame Term, where 
by the general courſe he map emparle, until the next Term, but the Court maj 
put him bp krom this, upon — cauſe ſhe wed unto them, and ſo was the ful 
ol the Court, this Term in a ſpecial tale where the ſuit was foꝛ 2000 1, ag 
Exetutoꝛs, and fo2 a jult Debt, the gound of the motion to the Court was 
that this being an Action bzought againſt Executoꝛs, that thep in the interiſl 
would on * confeſs Actions unto others, with an intent op 

defear the Plaintiff of this his Debt, and therefozz by wap 
h _ el 


= 502 52mAp9D 2 2..: 0,0 BUY =. my = = =o Wo exit O. m2 on = ö 


— fon "woe ine > Me, 


r * I 


gedention, as thep had: appeared, bp the Raute ol che Court, then were all. 
ente 
zan 


— 


one of them do it, rhis is as much here in this caſe, as it it 


conjundim & ſeparatim, thig ig a good recital, and it is ꝓartel of the condi⸗ 
a 
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derftand it; here the exception is mentioned by the paties in the award, it 
# impoſſible 222 to underſtand it, if it be not ſheweÞ to us, here thep had 
certain not ite of the Acquittances, otherwiſe then could not have made this er⸗ 
tention in their award. Alſo the ſubmiſſion is to four of all cauſes, ita quod the 
award be made bp them all four, thꝛæ, oz by two of them, and the lame to 
be put in wꝛiting; the ſubmiſſion here is jopnt clearly unto four, if it had 
been ſo, as two of them put this into wziting, this had ben good enough, 
Ebp this a nem Authozity is given to one, 02 to two, fo as this is a-condi- 
tion to the pzecedent Authoꝛitp, not ag an addition, but oulp as a pzoviſion,and 
it diſiributive—So ag this is a plain condition. Firſt, the ſubmiſſion here 
is to them all four joyntly, if there had ben no moze in rhe caſe, then it had ben 
A joynt power, and this reference unto four gives them no power, noꝛ Authoꝛity 
lo; fo intermeddle lever ally, but jopntlp, but then comes the ſubſequent clauſe of 
ita quod; So ag the award be made by them all 4.3.02 2.of them, this ſubſequent 
clauſe gives them here ſuch a joint & r power, c Autho?itp as the amard 
| 2 here 


2 2 


* 


Termin. Paſch. 9 Fac. | Pan 
here made by.twouf them in gaod; alſo che excepcion here inthe award {of @ 
| > ig a good award made af the ſame; and ſo hug 
28810000 

| oe for the na rbit | rl 5 a 
ogy « wake their award — by them, (wich the excention in the:Came) wag — 


fo; the not perfoꝛmante of the lame, the Plaintiff hc 
8 —— Pte Þa lag 
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2. + -»c The King againſt Lorkin Indicted . 


Exceprion'ro MIO, exception! taken by bergeanc Harris t0 quaſh the Fibictment and 
—— N Lorkinfoz Killing of ene Higgens, who'Were both ol them fellow ler 
ulantes 


7 


Indictment for ers 5 7 | Handi uy 

— unto: ounteſs of Dorſet, thep fell out ſtanding by the fire, 

—_ ky 52  objurgabant Hmul, & inter ſe pugnaverunt, they 
inte rhe Park, joxta Knowles presdiét. and there 'he aſfaulted ' 
hit; the exception taken wap , becauſe it is not ſhewed 
Whole Indictment, in what NT no2 County the Park was, 


Indictment for ag:ad with him 
ph Lee pre 3 rs, £0 he An bp Williams Juſtice , the Inditment was -quaſhed 
url e 4. | 


Collins Plaintiff againſt Noe Defendant, entred Hill. 8 Jac. 
1 B. R. Rott. 109. e 


An ation vp- N an Action upon the caſe, gzounded upon a pzomile, the Plaintiff in hy 
on the caſe . Declaration, laieth a Communication, and a pꝛomiſe thereupon bp 

tor a promiſe. Nefendant, to pꝛoture an Jndenture, and a furrender foz not pe banal 

| the pꝛomiſe, the Action b2oughr, and the Plaintiff declares ad damnum, andih 

Defendant demurred to the Declaration. George Croke fog cauſe of demum 

thewed, that the Declaration is not good. Firſt, it is therein expzeſſed, thi 

the Defendant was to pꝛoture an Indenture, and to deliver up the ſurren 

and no place ſet down where this was. Secondly, it is laid that he wat 

p:ocure ſuch: a one fo2to ſurrender, he ſhews that he did ſurrender, but dag 

not ſhew, that this was done at his own coſts; it is laid that there way! 

Communication had between them, this is well laid, and the time and pla 

where this was, but then it is laid further, Super quo, the pzomiſe was mil 

fo2 to do two things, but no time, no? place ſhewe d, when ö: where they) 

miſe was made; allo it is laid, that he did pzomile co pzocure ſuch a mn 

ſurrender; it is laid that he had lurrended, but he doth not ſap, ag he ou 

ro do, that this was done by Hig means and pzocurement, fo; the truth ws, 

that this was ſo done bp reaſon ot᷑ the Deke papment. Henry Yelvena 

to che contrary, the time of the ſpeech and Communication is laid here enn 

enough. the place alſo, the you here is gzounded upon theCommunicatin 

and he ſheweth that he had ſurrendzed accozdinglp, this igwell laid. Willa 

Juſtice,the alledging of the dap, oꝛ plate here, is not material, it is laid that: 

ſuch a place and time the Communication was, this is well laid, and ſo it ou 

to be, but it is not requiſite to have it fo laid; aifo in the pꝛomife it isſaid, qu 

] 
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Vule ol the Court, a Pꝛohi 


| foz to aflign an Erro: in Law, the whole 
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Hoſtea eodem die, & adrund, & 
Far agen with him 


be arcopding to the ag? ; the whole Jain the Fand. 
tiff, that the Declaration wag gvod, and the errul⸗ = 
ed, and by the Rule of the Court, Judgment was givenfoz the Plaintiff. 840 


: Stubbs Plaintiff againſt Flower Defendant, entred Hin 
7 Face B. R. Rot. 963, 


ron, a Writ of Erroꝛ wag bz fo: to reverſe an Amerciament (being kor 0 . 
ere) in a Court Tet, > op afſigned was, betauſe t. Cane w — 
an unreaſonable Amerciament. Noy, alter that his Amertiament is ont zicicemear in 
—＋ d, you ſhall not afterwards have a Wzit of Erto!; and am Erroz, 2 Court Lect, 
that Hume triament was unreaſonabſe, and pou ſhall nr ver r 


4 miſcricordia, in ſuch a taſe; the whole Court agꝛeed clearly in this, that this 
i no Erroz now to be aſſigned, and rherefoze by the Rule of the Tots Bi 
| ſame was affrmed. | Hoke | 


fe 1 an did Tibel in the Spirienal Court of Hf, fo 
„ 10 
q 


a e granted to the 


Tithe Yap, A probibirion 
A try 


ition was pa that they did offer rhete fo2 ta tr 
aſſigment of eaſes, this being there — Ge eſti the Spiritual Court, 


Cotert bemanded whether the party had pitt in his ena there: of this” and 


if they refnſed foz to allow this, the Court would Pꝛohibit them. Willi 
hte? and the whole Court, thep are not there to meddle with the determin: 


ng of anpcontrars, no2 pet with the validitie of alignment of Leaſes, theſe 
matters "Ie 


long notunto them, but the Common Law, and therefo 
birisn was g2anted, 4 "0 * by 


x 


Hooker Plaintiff againſt Robinſon Defendant, 


Erroz overruled, 'and Judgment affirmed: Note that in this Cale bp Croke Bail 11 © 
ultioe, and the whole Court, it wag agzed that the Pꝛintipal and — are joyn in a Wric 
net to Jopn in a Wit of Erro?, but the lame is to be bought, and ſo pʒoſetut⸗ of Error. ä 
ed ſeveralip, quod nota. 145 

Note, that alter the ſcire facias, to ſhew cauſe, a TUrit of Erro was bꝛought, Acker a ite 
and an Erroz in fait was aſſigned (of which they being doubtful, moved the facias, an Er. 
bp Council, that then now — have the favour of the Court, vor in Lav af. 
| ourt made anlwer, that they might — 
well aſſign ag manp Errozs in Law, as they would (but with this pꝛoviſo) 8 
that thep be contained without the bodp of the Kecozd, otherwiſe not. 


* 
wy 


I. (Urit of Erroz fo2 to reverſe a Judgment given in an Action ot Debt, the Principal and 


Fuller Plaintiff againſt Righteous Defendant, and entred | 
EE Mich. 8 Face B. R. Rot. 64 l. Judgment re 
| 5 | | „ 8 verſed quia 
Ia Wiitof Erro: fo: to reverſe a Judgment given in an inferiour Court at =<<%= tr 
Lime, the Erro; aſſigned was in the Judgment, the ſame being (quia vide- ; Cr. 442. 
Curiæ, Idee conceſſum eſt per curiam quod, whereas the ſame ought to be vel. : x0. 
(Conſi- 


1 


" 


5 — — | e — P 
( Conſſderatm) this was, a Judgment given in the Court at Lynne. Conſider ta 
JJC 
632. Co; and as ta the Judgment in Coke 1. pa. in Gorbets Caſe fg. 83. and Mat 
Hob. 17. * "an 55> leig 3: Caſe Co e Apa, fo. 1 19.1 1 . — Ideo Concel.-eſt. quod, &c. ; Cur. a heſ > " 
; Kb, eAupgints, are f Antes and. Man Secondary infogined the Court, that th Wi, 
77+ _; E. N dev _conliderat, eſt, quod nota·-· 5% + 11 _ 
179. n x "4 A eo | I 20 
Coke 1 pa. fo. Fytres ICS Chord ihe. | e 580 ol 
$3. in Cor- | : C 
bers caſe, and | 1 3 : 
fo. 19m Potter Plaintiff, . againſt Cliſton Defendant, entred Paſch, $ — 
2 udleighs . Face B. R. Rot. 627. 1 jo 


\ 


A Writ Err L a Wit of Erro: to reverſe a Judgment given in C. B. in an Actiondy 
reverſe 4 on Hor Sur — & bee he o 30d, pom Lanæ at Coventy, 
Judgment. The first Erro: alligned was, that the Declaration was not good, (being 
5 = 2 _ ToddasLanx,) Wi lian Juſtice, Hg 4g.no-Crroz, foz.:Toddas Lanæ ig —_ ; 
- eng 522 nough, xid very fi nifirant, w this is as well fnown as Barellas Cervitie, aud 
1 Pipas Vini, fo2 thele are Vocabula artis onlp to tertifie the Court of this, and 
the Court agzeed clearlp, that Loddas Lanæ is good, and that this is no Errg, 

The ſecond Erroꝛ wag moved, koz that the converſion was laid to be apud d 

vitatem Coventriæ, and it is not expꝛeſſed in the Declaration, in what plate, 
TCTountp this is, fo: the awarding of the venire facias, and foz this caule the . 
claration is not good, and to this purpoſe was cited Stamford fo. 1 54. b. wherh 

is ſaid, with a Nota, that in the venire facias, there ought to be theſe wozds % 

De vicinetd de tiel ville, ou lieu, if it be not in caſe where the place oz villeigy 

City, there De Vicinero, to be omitted and left out, and 7. H. 6. fo. 1 36. b. 

; E. 4 fo. 17. 2. where it appeareth, that Wozds in London are reſembled un 


V 


** 


eds in the Countrep, and that a Pariſh is as a ville, and that evgy' 
8H. 4. fo. 10. Ward in a Citp, is a ville by it ſelf, and to this effec is 8 H. 4. fo. 10. | 
no Pariſh noz place named, from whence the venire ſhould come, and foz this 

caule the Declaration is not good, here in the margent is Civitas Coventriz, tht: 

converſion is laid to be apud Civitatem Coventriæ, and the venire facias ig de Civint' 

Coventriz, whether this venire facias be well awarded oz. not, is the chief ma 

x ter inſiſted upon. George Croke that the venire facias here is well awarded, ay 

fo if it had been de vicineto Civitatis, this Had been good likewiſe, and ſo was 

ore rhe di. in the caſe of Briſtow; the venire ficias wag de vicineto Briſtoliz, and this held 4 
{cence wbere be Well awarded; where a thing iſſuable is laid fo2 to be in a Citp, as l 
2 City is a This Pꝛincipal caſe here it is, there the venire facias is to be de Civitate. Nat! 
Conny in that Min Secondary, and all the Clerks infoꝛmed the Court, that the uſual fam 
—.— ard was in this manner, the venire facias to be de vicineto, ag de vicineto Weſtmo 
ele not. ſteriæ: and de vicineto Civitatis Coventriæ, that this is good alſo. Williams burg 
when the venire facias ig de vicineto, this is not to be of the place where, but 

the place near adjoyning, and fois 7 H. 4. fo. 12. & 13 and a difference Wſ 

be where mention is made ok a Citp, which is a Cquntp in itſelf, aj 

where not: De vicineto Civitatis ig excluſive, there it is not to be de vicineto ( 15 

tis, but de Civitate. Flemming chief Juſtice, de vicineto, this is the Neighbourhowj 

not the next adjopning, but inhabiting there. Nota, that at another tim 

Coke 6. pa. fo, (S.) Term. Paſch. 10 Jac. B. R. this Cale was moved again, and the chief Er 
75 Hundes 02 inſiſted upon, was in the awarding of the venire facias, the which as ! 
caſe. was urged, was miſawarded, the converſion being laid to be apud Civitates 
| Coventriæ in ſuch a Pariſh there, and the venire facias wag awarded de Civitat 
Coventriæ, foz to trp the iſſue, It was urged that this was miſawarde, 

fo? that it ought to have ben de Parochia, and to warrant this, Arundels c 

Coke 6. pa. fo. 14. Wag cited, where he was indicted fo? the murder of! 
Parker, and the Murder was laid toz to be apud Civitatem W 
* 
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Coniitar, Middleſex (S) in quadam platea ibidem vocar. & in Parochia & in eodem Comi- 
tatu Middleſex.the venire facias there wag awarded, De vicineto civitatis Weſtmin- 


ſer, and there reſolved this Trial to be infufficient, and a new venire facias 


e it is reſolved, that every trial ſhall be from that place 
_ * prion of Law, map have the beſt and moſt certain — 
dre of the fac in iſſue, to be tried, and fo is the Book of 22 E. 4. fo. 4. Fitz. 
tit. viſne Pla. 27. Apon the difference, where an action of Trelpaſs is bought, 
and the ſame laid ko to be in one, and where in two villes, and no ſuch ville 
pleaded, in the firſt caſe the venire facias ſhall be awarded, out of the body of the 
Countp; in the other cale it ſhall be awarded out of the ville; fo in a Treſpaſs, 

e in a Manoꝛ, the venire facias ſhall be De Manerio, unleſs it be alledged 


id . : te 
- voy a ville, then the ſame is to be from the ville, and ſo a Pariſh is moze 


certain than a Citp. 


- Note, that afterwards (S) Temin. Mich. Io Jac. B. R. this Caſe was argued 
again; and by Latten at the Bar, exceptions were taken 1, to the Wꝛit, that 
the lame is not good, the ſame being, if ſuch a one fecerit te ſecurum, 8c. De 
uibuſdam bonis, & caftallis : and this Wzit is not good foꝛ the incertaintp in it; 
2 that he ought to have ſhewed what they are, in certain ; and to warrant 
this exception, the Book cale of 16 H. 6. Fitz. Action upon the Caſe Pla. 44 wag 16 Hl. 6 Fir. 
cited; that the W2it ought to be certain, and to the ſame purpole was cited the ** 1 
Book cale of 48 E. 3. fol. 6. Brit. tit. Action upon the cale. Pl. 24. An action upon pi, = = 
tale bzought there againſt a Surgeon fo2 undertaking of a cure, and not x. ;. fol * 
perfozming of the ſame, and doth not ſhew in the Wzit the place where this his Bras. tit. adi. 
dertaking was; and foz this caule the Wzit there adjudged not to be good It on upon the 
was urged alſo, that the Wꝛit, ought to be as certain ag the Count, andthe e. Pla. 24. 
count here is not good, fo; that there is no certain place alfedged foz the a. 
warding of the venire facias. Jt was urged, that there is variance in the 
Wut, Amia fo2 Anna; alſo the condition is not good, the ſame being, ad valentiam, 
phere it ought to be precii, upon the Lozd Mounteagles Caſe, 3 Mariz Dyer. Pla. 121. 
alſo the venire facias Here is miſawarded, Nul venire facias ſerra awarded of a 
Hundzed, of a Fo2reſf, oz a City, being too general. Henery Yelverton at the 
Bar, that the venire facias ig here miſawarded, and ſo the Judgment is Erro: 
neos, and to be reverſed. 1. as to the TUrit here, the ſame is not good; where 
the Wzit doth comp2ehend in it matter of Title, there the lame is not to be 
general but certain; the Count here doth not agze with the wzit : the Mrit 
here any lo; to let foꝛth the goods in ſpecjal, what they are; here the Action is 
ought fo2 Converſion De quibuſdam bonis, this is not good, and in this caſe, 
he Declaration, is not to be with a ſuppoſal, In an Aſſize, the ſame is to 
be general, De libero Tenemento, fo in Treſpals, Quare bona & Catralla, and 
dis is good; but in this caſe of a Trover, and'Converſion, the goods ought 
tertainip foz to be expꝛeſſed, and not to be, as in this caſe, De quibuſdam bonis: ag 
o the venire facias, the ſame is miſawarded, the venire facias; map well be De ci- 
Runte, &c. De vicineto Civitatis, Where the ſame is no County, but otherwile, 
here the City is a Countp' in it ſelf. As the Citp of Norwich, which is a 
County in it ſelf; and if a venire facias be in ſuch a Cale De vicineto de Nor- 
ch, This is not good, but De viceneto Civitatis de Norwich, 8c. had been good. 
veorge Crook, the Mꝛit here is good, and ought not to compyehend all in certain, 
actur bre ve, quia rem breviter enarrat. Nicholls Serjeant ; That the Judgment was 
Well and ſo ought to be affirmed; That the Wut is good, not witch 
Yan all the erceptiong taken againſt it: and this is here erp:eſſeT. ac- 
Ming to the uſual fozm. As to the venire facias, which is the chier point 
Infiſted upon, the lame is here well awarded, being De civitate Coventriæ, and 
0 difference there is, where a venire facias ig awarded De vicineto, and 
where It is De vicineto Civitatis, AS appears bp the Book of Trinit. 10 Tigit. 10 E. 
. 3. Pla. 3. in an Aſſize againſt an Inkant, who Pleads in Bar a releaſe; pla. ; Cafe 
f the Plaintiff made to the Mother of the Inkant, dated at the City of of Yek. 


York, 


+ S 
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Coke 6. pa. 4. 
14 Arundels 
caſe. 


York, and the {Ulitneſſes named in the deed , which deed-wag denied, a CA 
the Sheriff fo2 the Witneſtes, and the Jnqueſt of the ſame ville where the Tay 
lap, this there tried per les gentes de la City de Vork; and e the awarding 
a venire facias doth ſtand with reaſon and Law, there the lame is to be mg, 
tained, and ſo it doth in this ceaſe. Flemming chief Juſtice demanded, if 
upon ſearch found out anp P2eſidents to warrant the awarding of this wg 
facias, in manner as here the lame is; fo; that Pꝛeſidents ſhall direc and hy 
us in our Judgments herein; as to the Erroz aſſigned, that the venire cy 
not well awarded, the Trover, andconverſion is laid here to be apud Cirizy 
Coventriæ, the venire facia ig awarded De Civitate Coventrie, this is well awany 
Arundels caſe Croke 6 Pa. fol. 14. befoze remembzed, is a notable cale, ag ni 
purpole; here it is laid to be in the City of Coventry, the Inhabitantg u 
Neighbourhood within themlelves, the venire facias here ought not to goth 
Countp; the ſame is well awarded here in this caſe. As to the Wzit, th 
good notwithſtanding the Objections made againſt it; Amia pro Anna, this 
good ; foz if there be once a plain name, the prædict. refers unto it; it is i 
that he was poſſeſſed De quibuſdam bonis, at Coventry, which came to the handy 
the Defendant, who there converted them; this is his title, he had goods, 
and thep were converted, the Wꝛit is good, dicitur breve, quia rem u 
viter enarrat; in the Court all things are certainip ſet down, the converſion, g 
is the chief point; if all ſhould be ſet down in the Wz2it, it would then pow 
be longum breve; The venire facias here is good everp ways, be it De vicinetgj] 
vicineto Civitatis, ſo that here the Wzitis good, and the venire facias Well ann 


"ed, and ſo the Judgment not Erroneous, but was well given, and to bean 


med. And as to dents being ſearthed out, Man Secundary now infomay 


x Ro. Reporte, Court, that upon (ſearch made, he found the Pꝛeſidents to be various, ſar 


44+ 


them to be De Civitate Coventriæ, others, De vicineto Civitatis, and others, De 
neto Civitatis Coventriz, and ſuch are the Pzeſidents foz York, Glouceſter, Brif 
De vicineto, & De Civitate Eborum ; Croke Juſtice. De vicineto ig not excluſive, hut 
cluſwe. Jt is mozep2oper foꝛ the venire facias to be De vicineto Civitatis, than Den 
neto where a Pariſh is laid, there the venire facias ſhall be, De Parodi 
where the Action is laid, the lame is the pꝛoper place, foꝛ the venue. Ag 
Mit, the ſame is well, propter brevitatem dicitur breve. Ag to the Oben 
made fo2 the matter of variance, this is nothing at all; we are not to cou 
Togick, no2 to ſpell Law. Flemming chief Juſtice, It appears upon ſearchma 
that many Pꝛeũdents are this wap, as in this Cale, touching the aun 
ing of the venire facias, & à via trita we are not to ſwerve, and ſo he held 
t well given, and the ſame ought to be affirmed, Williams Jule 


| — Judgmen | a a 
Stepney Plaint. ag to the matter of variance, the ſame is no waps material: the Clerkghe 


 againg Wolf. 


do never wzite their Court-hand with a daſh, the Court-hand hath no puch 
it: There was an Action upon the Caſe bꝛought here bp Stepney Plat itich 
=_ Wolfe predict, a Verdict and Judgment againſt John Wolfe; upon 
udgment, a Wꝛit of Erroz was bought in the Excheguer Chamber, 

| aſſigned was, fo2 that the Action was bought againſt Wolk, 
the Judgment given againſt Wolfe predict. This wag held no Erro 
the Judgment there affirmed. So here pou are to read this, as it onghtf 
be with a predict, As to the Mꝛit, the lame is well, and as it ought to be 
— it 1207 10 talled breve, Quia breviter enarrat intentionem p i 
here all the matter is certainly {et foꝛth in the Declaration, 
this is ſufficient... to the Objection, being De quibuſdam bonis; this 10 
Objection: -: As to the exception taken to the Plaintiffs concluſion (bei 


F. N. B. fo. 88. 2d valentiam,).whereas he ought to have ſaid preci, that is no good exten 
— ous t have fad pc, tat is 0 gud ra 


Bracton. 


02 that the good ways, the one wap and >< 
and ſo is F. N. B. fol. 88. H. I. K. diredlp in point. As to the awarding 
the venire facias in this Caſe, here $i County and a City, a City. within 
Countp, and both of them do make the Countp. Et triatio ibi fiat ubi paul 
habere notitim rei in quæſtione optime, a8 Bracton obſerbes, the Citp herein 
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wi o, al at them good, and well awarded, and in this the whole Court — 
that the venire facias here in this cale was well awarded, and by the for the Deten- 
the Court the Judgment was affirmed fo2 the Defendant in rhe =: 
Wit of Erro2. 25 : 
rde Plaintiff againſt Moreton Defendant, centred Mich. 5 
x "26 Zac. B. R. Rot. 539. 
A Writ of Er- 


N a Whit of Erro; ko: to reverſe a Judgment given at Durham, where the |. oo © 
Judgment was there given, by tozce of a Commiſſion, directed unto nine, &. — : 
ze lame executed by eight, this appear ing here to the Court upon ccrrifping ct vel. 211. 
removing of the Kiecozd, and then queſtioned, whether this Recozd were well = Cr. 254. 
removed oz nat, the Necoꝛd being here in Court, thus certified, it was queſtioned — . 
what the Court here ſhould do in this tale. whether they ſhould now pzoc#d up: | 2 1 = 
on this and take it foz the ſame ſtetoꝛd, andlo to examine the Errozs aſſigned; FR 
the Court were of opinion, that the beſt wap would be (the Recoꝛd being in 
Court) foz the party Plaintiff to have a new WMꝛit of Erroꝛ de Recordo quod co- 
ram vobis reſidet, and upon this Mꝛit of Erroz, the Court map pꝛoteed to examine 
the Errozs upon this Necoꝛd, as well ag if the fame had ben well removed, & 
ſo this new Wzitof Erro2 is now acco2dinglp bꝛought, and accozding to the 
fozmer directions of the Court, and this was aſſiqued foz. Erroz. Firſt, an 
Erroz en fait, becauſe he appeared bp his Gardian, where he ought to Have ap⸗ 
| peared bp his Atturney. Secondly, the Judgment Erroneous, being given at Dur- Error en fait 
bam by fozce of a Commiſion direxedunto nine, and the fame executed bp 8. this b, bert. 
aſſigned loꝛ Erroꝛ, fo2 that nine contains 8. but $8, doth not contain 9. minus non con- whe — 
tinet rnajus. Williams Juſtice, what Retoꝛd ought thep foꝛ to ſend, and certifie unto ug to — 
here? that which was taken befo2e them all nine, and not befoze 8. fo2 that there cd by Atturney. 
was no ſuch Keco2d, Fenner Juſtice, a Mꝛit ig directedunto thee Cozoners, the one = Cr-250;284, 
| of them dies befoze the return, the other two, map well make the return, and , 
this hath ben ſo agꝛed to be good. Yelverton Juſtice, if the Wzit be direced ge- , ©; __ 
nerallp Coronatoribus, and not nominarim, to ſuch and ſuch, there if one dies be⸗ Ro. 76. 
foze the return the other which do ſurvive, map well return the Wzit, koꝛ they 
are Coroners. In the caſe of Authozity, to be jopntlp executed befoze eight, 
ſeven of them cannot undertake toexecute this, noꝛ yet foz. to certifie the ere- 
cution of this, by alledging that one of them died befoze thep could certifie, 
and thep ought not to certifie the name pf one which was dead, foꝛ that this 
is but a bare. allegation. Nota, that afterwards this matter was moved a- 
ain, Termin. Trin. 11 Jac, B. R. the Erro2 then inſiſted. upon was this, the Ten T4 
wt at Durham was againſt an Jnfant, who appeared by an Atturnep, ,, he. B. = 
and Judgment there was given againſt him, upon this Judgment a Writ 
of Erro2 wag bꝛought, and the Kicco2d removed hither, in B. R. and this aſſigned 
. that he being an Inkant within age, appeared bp his Atturnep, 
whereas he ought foꝛ to have appeared by his Gardian, and being at iſſue upon 
this point of Jnfancp, it was found that he was within age; this Wzit of 
Erroꝛ wag diſcontinucd, and a new Wꝛit of Erroz Ertan the Recoꝛd being 
here de Recordo, quod core m vobis reſidet, and the lame Erro being pleaded, and a 
Matter of fac, that 30 Junii 6. Jac. he was within age at Weſtminſter, the other 
ſaid that he was then at full age, this being the iſſue between them, he was 
Won Trial found to be within age — the entry upon the Noll was 
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32 Eliz. 2. 
Throgryortons 
Cale 


Coke 9. pa. 

fo. 30. 6. & 
31.4. the caſe 
of the Abbot 
de Strata Mar. 
cella. 


Coke. 6. pa. 
fo. 46. 47. 
Dowgales caſe. 


— a 


Row Plaintiff 
againſt Moreton 
Defendant. - 


ence where 
the age hath 
dependency on 
the land, and 
where nor. 
Priſot. 


nobis ubicunque tunc fuerimus in Anglia apud Weſtmonaſterium, this is not good, thi 


Jeofayles, by which Statute want of a venire facias ig aided, but not a vitioy 


Judges, and not per pais, the reaſon is this, becauſe that what Judge⸗ 
e 


ed by his gardein, and foz the Trial of this, it was alledged t . . 


coram nobis ubicunque tunc fuerimus in Anglia apud Weſtmonaſterium, &c. the in 
Errs?, that here was no good Trial of this infancy, but that this 
miſtrial. Henery I elveron urged; that this Court del B. B. hath no oziging 
nuſance of this matter, and therefoze they are not to meddle with it, the 
being touching a matter done at Durham, Haughton Juſtice, the Erroz en jj 
found, 4c. we map well p2oceed here to give our judgments. Goldſmith at 
Bar urged, that the Trial here is good, the iſſue infancp at Weſtminſter, h 
o/ not, the other ſaid, that at full age at Weſtmiſter this the iſſue, this jg 
good iſſue, c well tried, t ſo was it held in 32 Eliz. in one Throgmortons caſe, thy 
atrial at the plate where inkancy is alledged to be, is good. Davenpog th 
this was a miſirial. Moor, the Trial was ſo had bp the advice and 

ong of the Court, Jt was afrerwards moved again, that this w 

trial my Yelverton, that the Jurp are to trp the age, where the ia 
of the Land is alledged foz to be, but otherwile it is where there is nothin 
e lſe in queſtion, but only the age which is meerlp to be tried, and this mp 
wellbe tried in anp place, thevenire facias duodecim liberos & legales hommes, &c. c 


venire facias iS vitious, and this 18 not helped by anp of the Statutes y 


venire facias, this is not helped by anp Statute, Coke 9. pa. fo. 30. 6.3 1. l. f 
Caſe of the Abbot de Strata Marcella, where the ſeveral kinds of Trials, ant 
manner how ig mentioned, and there it is ſaid, that in a Wꝛit of \f 
reverſe a fine foꝛ nonage, oꝛ in an Audita querela to reverſe a recongntzanee, þ 
Statute fo2 nonage, in theſe caſes the age fhall be tried by inſpection of 


co2d do as Judges, the fame is not to be ng; pais, but bp inſpenim( 
the Judges, but where an infant appears bp Attournep , this is Em 
and ſhall be tried per pais, and not bp the Judges, divers Authozicies thy 
cited to this purpoſe, and Coke 6. pa. fo. 46, 4.7. Dowdales caſe, where ſeheti 
differences are put as touching Trials, where the place is local and my 
rial, and where not. It was allo urged here, that the age here is not my 
ter of neceſſity, but matter of confozmitp, and like unto affets, which m 
be well alle * to be in anp plate, and the like of a releag, and map be ia 
tried where the fame is alledged foz ta be, and fo of nonage, which mayh 
laid and tried in anp place, and ſo it was cited to be reſolved in the Ert 
quer-Chamber, in a caſe there between Row Plaintiff and Martin Defende 
Haughton Juſtice, Orde ig here laintiff in a ¶Arit of Erro: to reverſe a ju 
ment given againſt him at Durham, fo2 Moreton in an Ejectione firma. 4 
is a Wzit of Erro de recordo quod coram vobis reſidet, the Erro in fag 1100 
aſſigned, and now newly ag ain affigned fo2 Erroz, is, that ha being an! 
fant within age did appear bp his Attomey, whereas he ſhould have apyn 
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at Weſtminſter Commozant, and within age there, the other laid wheat he u 
at ful age, and this i{fue. was there tried accozdingly. Firſt as to them 
ter, the point in iſſue being infancp; this iſſue is well tried at Weſtmiln 
A Second objection made againſt this Trial, that the ſuit was in an Zeche 
firmæ, in which the realty is ta be recovered, and therefoze the Trial of 
age onght fo2 ta be where the Land is; notwithſfanding this Oben 
the Trial of the infancp here at Weſtminſter ig clearlp good, and that by dit 

nthazity, although the fuit at Durham was in an Action concerning # 


*g. 


8 


realty, the ſame is to be ried here the age. is alledged fo to be; alfoff 
Note the differ- ANC 3 no manner af 


| endenty at all upon the Youd in Duca 
and therefaze the difference will be this, where the age that is to be tid 
hath dependency. upon the Tand recovered, and where not, 8c. and ſo ig g 
opinion ok Pritt to ne underſtood, in 39 E 6. fo. 49. in an Action of Dth 

upon a. Bond againſt J. S. 8 to be in Eſſex, the Ci 
of chin was at Weſtminſter, Where the Acton was bꝛought, the Defeudil 


. 


1 
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areal, and where in a perſonal Action, where it is in a real Action and Jn- 


ä - 0 - — — 
| d his Bond, and his entry into it, but ſaid that he wag bozn in 
_ and within age at the time of _— into the Bond, and this wag 
tried at Weſtioinſter, becaule the nonage here had reference unto the ded (8) 
the Bond, which was confeſſed by him, but ſought to be avoided bp his non- 
age, ſo that the difference will be where the nonage hath reference to the deed, 
upon which the Action is bꝛought, and where not. So where the nonage 
hath dependency upon the Land, there trial ſhall be where the Land is, other- 
wiſe not; here in this pꝛincipal caſe the nonage hath no dependency upon the 
Tand at Durham, but reſts only upon the perſon, and his being within age 
ich is only now the iſſue, and the Trial of this iſſue at Weſtminſter ig good, 
fo. 2. an Action of Debt bzought againſt J. S. of London Yeoman in Mid- 


51 rhe Defendant ſatd that he wag a Dꝛaper, and not Yeoman, and demands 


Judgment of the W2it; where this ſhould be tried, was the queltion, and 
bp the opinion of the Court this ſhall be tried in London, and not in Mid- 
dleſex where the Action was bzought, and here it was but in a perſonal Action, 
and ſoit ſhould be, were it in a Real. As to the venire facias, the Noll is well: 
as the Erroz fo2 the awarding of the venire facias by the — venire facias apud 
Weſtmonaſterium ubicunque tunc fuerimus in Anglia, if Weſtminſter be out in the 


lat place, (as here it is) pet this is good enough, this is only matter of 
foxn; if this be not good, and the Trial had accozding to the verity of the 
matter, this is Erroꝛ onlp in koꝛm, and therefoze the lame is well amendable: 
If the venire facias he de Dale and the Trial is at Sale, this is not good, no2 pet 
amendable, but it is amendable here in this pzincipal caſe, the Erroz here 
_— is 3 — and apparent, that being, within age, and appearing 

| Atturnep 

8 


hereas he ought to have appeared by his Gardian, and 
udgment fo2 this caule given at Durham, is 


th being found to be fo, the 
| eoug, and ought fo2 to be reverſed. Dodderidge Juſtice, a Wait of Er- 
x02 is bꝛought to reverſe the Judgment given at Durham, the Reco2d'ig re- 1 Cr. 424, 471 


moved hither, the Erro? aſſigned, that being within age he appeared bp At- 2. 542, 375, 
p, whereas he ought to have appeared bp his Gardian, and being at , 81 


? 


iſſue upon the point of nonage, the ſame is found that he was within age, 


this Wꝛit of Erroz was diſcontinued, and >new Wzit of Erro2 bzought up- 
on the Kecozd here in Court, quod coram vobis reſidet, and the ſame Erro? here 
nowpleaded, being an Erro? en fair, (S) and that 30 Junii 6 Jac. he was within 
age at Weſtminſter, the other alledged that he wag then at full age, iſſue j d 


upon this, and found that he was then within age, the Koll was fo2 to be & 
Coram nobis ubicunque tunc fuerimus in Anglia apud Weſtmonaſterium, ag to the firſf Touching the 
matter moved, whether this be a miſtrial here of the nonage, oz not, that thig trial of nonage 
Trial wag well had, and no miſtrial. As to the Trials of age, (if within - 


w the ſame 
age) in ſome caſes the ſame is to be tried bp the inlpection of the Court, 


Without troubling of the Countrp,and there is a ſpecial Urit to this purpoſe 
\ fo: to make him tome into the Court, to be there inſpected, and this appears ſo 
to be by many Books, and direct Authozitics in point, ag 17 E. 2. Fitz. tit. accompt 
pla. 121. in accompt Defendant pleaded deins age, and demands Judgment 
6 Action, he was viewed by the Court, and found to be of full age, and ſo a- 


wardedto make anſwer, accozding to this is the Bookt of 2.5 AM: pla. 2. & 48 


E 3. fo. 11. & Coke 9. pa. fo. 30. in the caſeof Abbot de ſtrata Marcella, and if up- 41 — . fo. 
1 Coke 9. 


on the inſpection by the Court, the Judges are in doubt of the age, what is - 
then to be done, is to be conſidered, and foz that by 50 E. 3. fo. 5. 6. the Court n. Aer de 
cannot adjudge of this if it be doubtful, but then the ſame ought to come to be grata Marcel. 


fried pen and herein the queſtion will be, as touching the place where this 1:s caſe. 
Trial of the age ſhall be, and as to this the difference will be, where it is in Note the differ. 


ence as to the 
trial of nonage 


fancy pleaded, and the ſame at iſſue to be tried, this ſhall be tried where the nein eue. 


Land is, and not where the Birth is alledged koz to be, and this appears at; or where in 
de be lo by 38 E. 3. fo. 17. 6. 18. a. & en 44. lib. Af. fo. 10.6. pla. 11. and 46 E. 3. the perſonalty. 


6. b. 7. a. & 13. 11 H. 4. fo. 3. & 4. 19. IT. 6. fo. 51. a. If a releas be pleaded 1 Cr. 818. 
* | S 2 againſt 
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againſt J. S. of all his right, and he ſaith, that at the time of the making 


the lame releag, he was within age and bozn in another County, pet th 
ſame ſhall be tried where the Land is; and ſo in a Nuper Obiir, oz in a (th 
De partitione facienda between Parteners, if the one ſaith that the other ig 
the Daughter to the other from whom the claim is, and the other doth rejon 
and lap that ſhe is the Daughter, and bon in an other Countp, pet this jj 
be tried where the Land is, but otherwiſe it is in perſonal matters, ko thy 
the Trial ſhall be where the Wzit is bꝛought; and lo is the Book of 215 
fo. 7. b. 8. a. in a TUrit of accompt, and 3 H. 6. fo. 4.5: in an Action of Debt 
on a Bond, in which foꝛ the Defendant it was pleaded, that at the time of th 
Sealing of the Bond, he was within age, this tobe tried there where the 
tion is bought, ſo that in Actions Perlonals where Jnfancp is pleadtd, ; 
T2tal is to be, where the Wzit is bzought, and lo in other matters which d 
mearlp concern the perſon of a man: here in this p2incipal caſe the Action ivy 
an Ejectione firmæ, where a verdict and Judgment was had, a Wzit of 
bꝛought to reverſe the Judgment, and ko —_ aſſigned, that being win 
age, appeared by an Atturnep, whereas he ſhould have appeared by his Gn 
dian, the nonage being the matter in queſtion, and iſfuable, this to be un 
where the lame is alleadged foz to be (8) at Weſtminſter, the Trial ig toh 
where the Commozancp is alledged fo2 to be, fo that this Trial as it wagj 
well had: as tothe other matter inſiſted upon, being the venire facias 24, &c. o 
ram nobis ubicunque tunc fuerimus in Anglia apud Weſtmonaſterium, &c. the Ky 
Bench is where the perſon of the King is, otherwiſe it is of the Court of Ci 
mon Pleas, as appears by theStatute Magna Charta. fo. 3.cap. z 1. Communia plug 
non ſequantur Curiam noſtram, ſed teneantur in aliquo lococerto, the Koll here ig wy 
but the W2it is not fo; if there were no venire facias this is aided by . 
Statute, but not a defective venire facias, and ſo a miſtrial follows upon thy 
the ſame is well amendable, and ſo divers of the ſame nature have been a 


The Earl of amended, in the Earl of Hartfords caſe in the Common Bench in the Boll it wy 
Hartfordſhires De civitate Weſtmonaſt, and the Wzit was Comitat. and this was Wyit wi 
caſe in C. B (Com.) and a daſh, and in the Commom Bench this was amended and made ji 


Kirtons caſe 
SS 


to agze with the paper Book, Which was right, Civita. and this made Comin! 
&cc. 2. minims turned into an O. the venire facias there at the firſt did agze bij 
the Koll, afterwards the Roll was cozrupted, and pet they did there amend th 
Noll, a fortiori here in this caſe we map amend the venire facias, there being oh 
in the Koll a default of the Clerk, and no miſtrial following thereupon, fo} a 
in this pꝛincipal caſe, the Erroꝛ aſſigned is an Erroꝛ apparent, and foꝛ this eu 
the Judgment is Erroneous, and fo the ſame ought fo2 to be reverſed. Cu 
Juſtice agzæd in opinion, that the Trial was good, ag2ed the difference welln 
betwen real and perſonal Actions, ſo that an Action cannot be bꝛoughth 
Land, but where the Land is; otherwiſe it is perſonal Actions, the ſame ny 
well be in a fozrain County, as fo2nonage pleaded, the ſame is mearly perſon 
& ſequitur perſonam ; agzeed the caſes befoze remembzed, as to the point ol) 
ſpection,. here inthis cale there is a fit, and a pꝛoper Trial, if in an Acton i 
parties are at iſſue upon a demiſit, or non demiſit, this ſhall be tried where 
Leale was made, and not where the Land is, and pet this, ſub modo doth t 

tern Land. As to the TUrit here, the ſame ought tobe amended, being but mi 
ter of fozm; agzed the difference befoze put, where there is a miſirial, a 
where not, and alſo where it is matter onlp of fozm, & vitium de 
the ſame is to beamended, and ſo was it done in one Kirtons caſe in the C. 
here in this pzincipal caſe, the Oziginal is well, and the Trial good, al 
this default, being onlp in matter of fozm, the ſame is to be amended; ap! 
the Erroz aſſigned foꝛ the reverſing of the Judgment, this now appearing 

the Court to be ſo, is a very clear Erro2, and ſo the Judgment given atÞ 
ham ig Erroneoug, and ought to be reverſed. And ſo the whole Court 

gꝛeed in this, that foꝛ this Erro2 aſſigned, and ſo now, by a Legal Trial ſol 

to be lo, the Judgment is Erroneous, and ought to be reverſed, and act? 


100 
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e ſame was lo pzonounced in Court (8) That foꝛ the Errozs aſſigned 

— per Erroꝛs apparent in the Kecozd, the fozmer Judgment given at The ſuagmene 
Durham, in the Ejectione firmæ was reverſed, and the party reſtozed unto all, — 
which he had lolt therebn, quod nora. | — a 


Note, that the Court was moved fo2 to have the Charter of Prince Henery fili. The Charter 
us, & primogenitus Jacobi Regis, being the Charter of his Creation, Prince of of Prince Hen. 
Wales, to be inrolled in this Court. Williams Juſtice, obſerved that the Prince —— —— 
natus eſt Duke of Cornwal, but he is made, oz created Prince of Wales, and Earl jarolled b =_ 
of Cheſter, and that when there wag an Earl of Cheſter, Writs were then di- gu of = 
rected to the Earl of Cheſter, 02 Chamberlanio noſtro, and not Chamberlanio noſtro ag 
of the King, and lo Wzits directed, Principi vel ejus locum tenenti, and fo it ap- Cs. 36. 
pears in the ſiegiſter of Wzits, and by the Kule of the Court, the Charter 
was inrolled, quod nota, and that this was ſo done accozding to the fozmer pze- 


ſidents upon learch made. 
Francis Holts Caſe. 


Ota, that Francis Holt wag indiced fo2 a ſtecuſant, and befoze conviction, he 

ſubmitted , and afterwards upon his falling back again, he wag indict- 
ed again, and ſubmitted, and indicted the third time foꝛ a relapſe.—Upon this 
| Dodderidge, the Rings Serjeant did move fo2 the King, to have the ſame to 
be certified unto the Court of Exchequer fo2 this his relaps upon the Statute 
of 35 Eliz. cap. 2. by which Act he is to joſe all the benefit he wag to have by 
his fozmer ſubmiſſion by the Act. Williams Juſtice, bp the Statute it is to be ſo 
in caſe of elapſe, and therefoꝛe bp the Rule of the Court, this was to be 
| certified accozdingly into the Exchequer. | 


E = S= > crac=c—<eg5)t> =). 322 5 Ra - / 


Nota, that this caſe wag moved to the Court, Leſſee foz life, remainder in Tenane for lite 
lee, he in remainder cuts down Timber Trees, and ſells them, Tenant foz life, >cing 2 Re. 
being a Woman, was info2med againſt foz Keculancp, the ſale of the Tres c— - 
was made by the aſſent of Tenant fo2 life, the monp was b2ought in by the Trees cut donn 
vendee into the Court of Exchequer; who ſhould have this monp, was the dy him in re- 
queſtion, bp the opinion of the Court, he in the remainder, cannot cut, and ſell, mainder. 
without the aſſent of Tenant fo? life, who did aſſent, the Reculant cannot be 
intitled unto this Timber, but he in the remainder is to have them; the Kule of 
the Court was, that the mony ſhould be delivered unto him in the iemainder, 
being the Vendor, upon Bond by him entred into, fo2 to-repap the monp, if 

Court ſhould ſee cauſe, and to whom the Court ſhould appoint, but that 

monp ſhould not be paid out unto him, befoze the Wood was delivered to t 

de, but howſoever, the opinion of the Court was Clear in this, that 
King could not be ann waps intitled to have the Timber Trees lo tut down. 


Tirlot | 
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Tirlot Plaintiff againſt Morris, or Morriſon Defendant, entry 
Paſch. 9 Fac. B. R. Rott. 285. or 286. | 


An action up- 
on the caſe for Plaintiff, being laid to be a Merchant, the woꝛds were theſe 


the ) Til 
— Platncf is a Bankrupt: Foz ſpeaking theſe wozds, the Dlointiftt ugh 
his Action, and upon not guiltp pleaded, a Verdict was given fo2 the Pla 
tiff. Jt was moved in arreſt of Judgment, that the Plaintiff ought not n 
have this Action, fo2 that he was an Alien Born, and a Merchant ſtranger, az 
out of the allegeance of the King, whether the Plaintiff ſhall have an Aan 
upon the caſe foꝛ theſe woꝛdg thug ſpokenof him, was the only queſtion, 1, 
Yelverton at the Bar, if thele woꝛds had ben ſpoken of an Engliſh Merthan, 
the woꝛds areſcandalous, and the Action bp fuch a one well maintainable; 
fortiori, in the caſe of Merchants ſtrangers, foz that they, by the Laws of xy. 
land, are enabled to trade here, and this is allo to them ſtrengthened bp the Sz 
tue of Magna charta cap. 30. Omnes mercatores, (niſi publice antea prohibiti fuer) 
habeant falvum, & ſecurum conductum, exire de Anglia, & venire in Angliam, & morari, 
ire per Angliam, tam per terram, quam per aquam, ad emendum, vel vendendum, f 
L & omnibus malis, rolnetis, per antiquas, & rectas conſuetudines. Heath fo2 the Plaintiff;th 
= 9 the Action is well maintenable. Coke 4. pa. fo. 26. Byrchleys caſe which wag 
leys caſe Mich, 27 And 28 Eliz. B. B. where one ſaid of an Atturnep, that he was well knot 
27, 28. Elia ts be a coʒrupt man, and to deal cozruptlp, reſolved there that theſe woꝛds un 
B. R. Actionable, becauſe they did dilcredit him in his p:ofeſſion; and as to qa 
chants ſfrangers by the Laws of this Realm, thep are well enabled fo;q 
have perſonal Actions here, but not real Actions, as appears by 6 H. 8 U.. 
fo. 2. pla. 8. alſo then are aided and enabled by the Statute of Magna chan 
chap. 30. to trade here ag well as other Engliſh Merchants; and if thi 
— 7 had ben ſpoken of tan Engliſh Merchant, this had been a gꝛeat di 
credit to gi, and well actionable ,and no difference here, and Merchants ſit; 
Statute of 34 gerg are within Statutes made fo? Bankrupts, of 34 H.8. cap. + and 13 {i 
H. 3. cap. 4. cap. 7. koꝛ Commiſſions to be awarded to enquire of the goods of Bankrup 
13 Eliz. cap. and of 1 ac. cap. I 5. Yelverton Juſtice, this Action here is well maintainable byt 
7: r- Jac-<3P- Plaintiff being a Werchant ſtranger, fo2 calling of him Bankrupt, this Aid 
Bankeobes, 18 well maintainable by him cleatlp, fo: that an Alien Friend map well hn 
here all Actions perſonals whatſoever, as Actions of Debt, and the liki 
Williams Juſtice to the contrarp, that this Action here lieth not bp the Plain 
betauſe that he was alienigena, ſub ligeantia of another, & extra ligeantiam don 
Regis, (nch a Merchant Alien map well have a perſonal Action here, K 
latte be fo2 his Merchandiſe, oz foz his Douſe, foꝛ that in aſmuch as the Þ 
doth fnffer him to Merchandile, and to have a Youle here, the Law doch 
enable him, and gives him power to maintain aperſonal Action fo? the bait 
by 20 E. 4. fo. 6. pla. 6. but clearlp he cannot bythe Law maintain any perim 
ction, fo2 defamation of him, by anp wozds ſpoken of him, this is the fit 
caſe that ever J heard in this kind, and it is primz impreſſionis, and in th 
Littleton tit. Cale here, J hold with Mr. Littleton in his E apter of Uillenage fo. 4 


Villenagefo. pla. 198. that it ſhall be a good Bar tothe Action foꝛ to lap that the Plaini 
43. fla. 198, mag an Alien. Yelverton Juſtice, and Croke Juſtice to the contrary, that ſi 
a Merchant Alien, map well have, and maintain ſuch an Action upon i 
Caſe, fo2 wozds ſpoken, tending to his Defamation, (ag the words hi 
"ſpoken of him, in this caſe are) oz he map well have an Action fo} i 
Aſſault and Battery upon himlelf. Flemming chief Juſtice , and Feat 
Juſtice at this time delivered no opinion at all, one way c! 


N an Actionupon the Cale fo2 ſcandalous wozds ſpoken bp the Defendant 
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ther, bur ſeemed to incline fo2 the Plaintiff, and this being moved again at 
another time, the Court were clear of dy che fo2 the Plaintiff, (all the Jud- Juagment 
0 ges but Williams J uſtice ) and therefoze the Aule of the Court, Judgment given for the 
| was entred fo: the Plaintiff, quod nora. Plaintiff 


Biwles Plaintiff againſt Poor Defendant, entred Mich. 8 Fac 
| R. B. Rott. 348. . | 


"N aWrit of Erroꝛ foz to reverſe a Judgment givon in the C. B. in a Replevin, a writ of Er. 
fo: the Avowant, wherein the cauſe was b2reflp this. A Rent wag g2ant- cor to reverſe 

- 20 unto one and his Deirs, Habendum to him fo2 his Life, and fozthe Like of 3 a judgment 

others, what eſtate this ſhould be, was the onlp queſtion. Geo. Croke fo2 the 8 * the 
Feu e the Wꝛit of Erroz, that this is but an eſtate fo2 his own Life, and "JN 

| that 


5 = = === s i, 


_—— 
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he wozds (his Heirs) here are void, that his own Life, in the judgment of 
1 er — him than the Life of anp other can be, and to this purpole 
was cited Littleton in his chapter of Garranty fo. 168. pla. 7 3 8. & 739. where one did Littletons 
bind him and his Heirs to garranty unto Tenant fo; Life, the which is not a gar- _— — 
| rancy of Inheritance, but onlp pur auter vie, ſo the caſe there ig a Teaſe made of 56g. . 11 
Land to one and his Yeirs, foz the Term of anothers Life, the Leſſe dies „;. : ; 
leaving the other,fo2 whoſe Life the Leaſe was made — the Heir of the Leſſee ſhall 
have the Land, during the Life of the other, as a ſpecial occupant,ſo if one ho gꝛant 
an Annuitp to another to have and to perceive the ſame, to him, and his Heirs, 
fo: the Term ol anothers Life, if the gzante dies, after his death his Heir ſhall 
have the Annuity, during the Lite of the other; but this is there left a quere, + 
on this quere, comes this pꝛincipal caſe now in queſtion, & that upon he point 
of the Avowzp, where the Husband and Wife Avows fo2 Rent due befoze and 
finte the Marriage, and in this Avow?p, thep both of them jopn, be 
vowzp ought ro have been fo2 that which was due befsze Marriage to 
| ag due unto her, dum ſola fuit: ag to Littletons quere in thecale of an Annu⸗ 
ity, the Book of 19 E. 3 Fitz. tit. Accompt pla. 56. wag cited, where bp Hill. the 
ir chall have the Ammtity, and the Arerages incurred in the lame time, and 
Wilby, the Deir ſhall have the Annuity, but not the Arerages, ſaving only 
fo: his own time. Coke 1. pa. fo. 140. b. Chudleighs caſe, reſolved, that an eſtate Coke 1. pa. &. 
made to one and his Heirs, during the Life of. I. S. ig but an effate fo Life upon 42: b in Chue- 
which a remainder map depend bp the Common Law, and divers Books there eln =© 
put to p2ove this, andSwinneftons caſe cited in $ Eliz. Dy. fo. 25 3 pla. 99. where 
a nent das gꝛanted by fine unto F. Habendum fibi & aſſignatis ſuis during the Life of 
Caflandrz, the Wife of the Gzantoz, and if it be behind, quod bene licerer dicto Wil. 
 Firzherbert,8 hæredibus ſuis, durante vita dictæ Caffandrz diſtringere E. devilech this Kent 
unto his Wife, and dies, Living Caſſandra, this Rent Wag ſo conveied by fine, 
Sar graunt & render to the ſaid F. the queſtion Was what ſhalt become of this 
Kent, whether the gzante ſhall retain this ag an Occupant, oz whether the deviſce 
[of F. — ſhall have the ſame: there by the opinion of Dyer, the debiſe—ſhall 
| have it, Foz that by the clauſe of diftref# F. hath in this Rent a fee ſimple deter⸗ 
minable upon the death of Caffandra. : 1. E. . fo. 42. A Feoffment made to A. and 
B. and their Heirs, foz the Life of an other, the remainder over, they inthe re- 
mainder were received upon the death of the particular Tenant. 22 E. z. fo. 19.4 
per Shard. I fand be gzantedtoa man and his Yeirs, fo2 the Tife of 1. 8. his 
Wilke after his death ſhall not be endowed, by the Book of 24 H.$ Br. caſes fo. to. pla. TER 
5G Br. tit. Farfeiture de ter. pla. 8 7. Ft Tenant foz Atte make a Feoffment to 1. 8. mne 2. 
and his Heirs foz the Life of the Feoffoz, this ig no fofeiture, fo2 that this yur ©. 556. 
is but by wap of Limitation of the eſtate 39 E. 5 fo. 25. Land is leaſed to in waling- 
me and to his Heirs,fo2 the Life of the eſtoz, and koꝛ one pear akter, an 3 — hams caſs- 
| ate 
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waſte is here well maintenable. Comment. fo. 5 56. in Walſinghams caſe, where fi 

held, that the Heir ol the Leſſe, (although there be a fee diſcendable) ſhaiſyy 

have an Aſſiſe of Mortdaunceſter upon a diſſeſin, no2 the (Wite-of the gzantedgy 

er, and the Heir ſhall be puniſhed in waſte, ſo that in effec, the Heir ig hy 

but ag an occupant, the pzicipal caſe here was, A Kent gꝛanted to one am 1 

Heirg, Habendum fo2 his own Life, and fo? the Lives of 3 others, white g 
eſtate gꝛanted, ſhall be continued by wap of occupancy, and where not. Non 

cupancy ſhall be of a Kent, noꝛ pet of an eſtate created, by the aa of Law, y 

is E. z. Fitz. Appears by 15 E. 3 Fitz. tir. Scire facias, pla. 17. if an eſtate be limited untagy 

tit. Scire facias FO2 Hig Life, and fo2 the Life of another, theſe woꝛds, foz the Life of anothy, 

pla. 17. hall be void, and the ſame ſhall be, fo2 his own Life, fo2 that his own i 

is g2eater than the Life of any other, and moze dear unto him, and u 

the Book of 19 H. 6. fg 22.23. the chief Erroꝛ here in this cale afligned, g 

inſiſted upon; was in the Avowzp, koz Kent due to him and his T{life, wha 

as it appears, that parcel of the Kent in arrear, and foꝛ which the Ao 

was made, was due unto the Wife of the Avowant, befoze the marriageh 

tween him and his Wife, ſo that the Avowpp ought to have ben foꝛ that py 

cel of the Rent arrear, as due-unto the Mike of the Avowant, Dum pk 

fuit, and ſo the Avowzp fo? this cauſe not good, and the judgment Erroneougj 

ought to be reverſed. Hen. Yelverton to the contrarp, that the Avowpp here hit 

I. well made, and the _, well given, and ſo tobe affirmed. As to the 

ro2 here aſſigned in the Avowzp, the ſame is no Erroz. Ik a leaſe be matey 

I. S. foz his own Life, and fo? the Lives of two others, this hath ben dul 

2. be a good eſtate, and uſual with ſucha limitation. Ak a Lent be gꝛanted i 

two joyntenanto, the Kent is behind, the one dies, iche Survivoz ſhall nud 

vow in his own name foꝛ the whole, and pet this Rent was behind, in the lin 

other. Yelv. Juſtice, Jf a man takes a Wife, having a Kent charge, and pan 

this Kent was behind, befoze the Marriage, who ſhall! have the arreragep( 

the Rent, if the Hus band ſhall not? Williams Juſtice, Ff I g2ant a tent to q 

and pour Heirs foz. the Life of J. S. pour Heirs ſhall have this Nent, a 
this ſhall lo be, foz the avoiding, and pꝛeventing of the gaining of ancſtateh 
occupancy, and ſo idhath benhere ruled, in this pꝛincipal caſe there is a Keth 
hind, unto them both, to the Avowant, and to his Wife, befoze their Marti 
The lureſt wap foꝛ toplead this, is to ſap, a retro fore, dum ipſa ſola fuit, but 
as it is pleaded in this Avowpp, thepleading, and the Avowzp, as it was ma 
bn them both is good, and ſufficrent in Law, in as much as this whole nen 
now due unto them both and that this is ſo, the ſame appears unto the Ca 
judicially, that this Kent here, fo: which the Avow2p is made, was due untothy 
oth, and fo the Judgment not Erroneous, but the ſame was well given, all 
-vught to be affirmed. Croke Juſtice agzeed the caſe of the ent, bcfoze put 
Williams Juſtice, to be fo, foꝛ to eben occupancy: If a man takes an eſaty 
is own Lite, 9 ite al 3 oth;rs, he ſhall have the benefit of all th 
iveg, to gꝛant the lame over, p to charge the lame, but not fo? to keep then 
in his own hands, becauſe that hig ownLife is g2eater by far to him, than al 
other Lives are, and therefoze it a Leaſe be made to one foz the Life of J. $.# 
this 12 afterwards confirmed to him foꝛ his own Life, this is good to him 
fo2 his own Tife, becauſe that his own Tife is g2eater; but if the Leaſe n 


- 


made unto him, foz his own ite, and afterwards confirmed to him foꝛthe 
of ei this Confirmation is mearlp void; and ſo if a Teaſe be made wa 


fo2 the Life of J. S. {ans impeachment de waſt, the remainder to him foꝛ Term ol 
own Life, the firlt eſfate, being the leſſer, is nom dꝛowned in this, and mal 
5 H. 5. e. . him nom pꝛeſentſp ta be puniſhable in waſt, and ſo is the Book of —288 
3 E. 3. fo. 44. Dyer. fo, 10. pla. 37. and with thele. ages 5 H. 5. fo. 9. 3 E. 3. fo. 44. in Marys 
— þ 8 oy to. Idles calc, cited Coke. 8. pla. + fo. 76. 6. in the Loꝛd Staffords caſe, and Coke. 5. 
a: ph caſe, fo. 13, f. in Roſles..caſe, a Teaſe-made to one and to his aſſigns, Habendum 


Coke 5. pa. fo. him during his Tile, and the Lives of 2 others, he hath an eſtate here of Ftal 
13 Reſſes caſe, tenenient to continue during the 3 Lives, and the ſurviwoz of them, with 
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after ath of the firſt g 1 and ae. 


red this, he ca 
"death ok 1 oꝛ that mas me erlp i 
tor apt 1 45 obligation, w ro a. 
Bus d bies living che | not have "On 


| ad. ſhal 
And n foꝛ to recover the monp ber the ſame, By 
0 ha , wang? benefit of which cannot be "had, ib a 8 m the rt 


ge is now {oft by her death, here in Fad in a 1 
e the ſame due bekoꝛe oꝛ after mat ar 2. H. 7. fo. a il 
Poll Flem: demanded of the Council foz the if they had _ 2 5 
Thh i caſe to help. them? Geo. Croke made anſſver that they had not. Flem 125 

an Law is then een, ainſt the Plaint. fo the a hr t ag it appears 

lt wg. if good and ſufficient, fo2 that the Nent Here in queſtion, and fo2 

the Xvow2p was made, the fame wag due either bef 1 05 0 elſe after the 

Marriage had between them, the ſame 77 due unto them both, at the time of 
the diſtreſs taken, and the Avowꝛp made foz the ſame,and lo the Avoty2p is clear- 
In good, and well Pleaded, and no Erroꝛ in the Judgment, but the fame was 
well given foz the Avowant, and ſo ought to be affirmed. Williams Juſtice, If a 
feme ſole doth owe me monp, and takes a Hugband, J map very well have my 
Action ot Debt againſt them, and count that they owe me ſo much, without \; 

dum ſola fuir, and pet this was the pꝛoper Debt of the Wite, when the. wfs 
lle, but now bp the Marriage this is made alſo the Debt ofthe Bus band, duri 
the Coverture, and this was one Grubbe & Johnſons caſe here ſa eſolved. So here Crubbe an! 
A this principal cale, the nent was due unto. the Wife, and in arrear to her, Johnſons caſe; 
dum ſola fuir, and Tothe ſame continued at the time of the Marriage, and now. bp 
the bn ib. e ſame is alſo made tobe the Kent of the 1 A0 „and. e fame 
Lore? by the Marriage) is due, and in arrear to him, as well fs to his. Wife 
Avow;p ny as it is s made, by them both, is 1 71 good, a 
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An Action of a 
Treſpaſs for a 


juſt 7 reſ- this Map ro Ss nuſtit 

[ate he he 1 

Mali. os 5 _— an[wer was made, tha 
Juſtice 12 e Cetas, 6, colt is cle; Fl good, rot 


ey mult conclude in 01 manner hg 0 
is not good. Fenner and Croke Juſtice aff 
. thor the juſtification here was good. Yelverton I 
tothe rp, the jultification berg is not good, foꝛ that it cannot be an . 
intended to be th — Trelpaſs,when ag be doth jultifie foz a Treſpaſs do 
another dap, —— Williams Juſtice, and the reſt of the Judges,——againft þ 1 5 
upon the difference which is taken, and ruled to be good, in 21 
INA er by 9. Which caſe doth clearlp overrule this our caſe in queſtion, that "6 
the Court for cation here is good, and ſo the Court all ageeed, (but Yelverton J ultice,) and ſit 0 
the Defendant. Nule of the Court was quod querens Nil capiat per billam. 


4 


Simpſon Plaintiff * 1 Brook, Defendant, and amel 
Mich. 8 Fac. B. R. Rott. 702. 1 


A&ion u N an Action upon the caſe fo2 Scandalous wozds ſpoken by the Oelen s 
heals I of the Plaintiff, the woꝛds were theſe, e is not wozthp to — office ini 
vords, & A place, foꝛ he keeps a Bawdp houle in London: Upon not⸗guilty pleaded al 
| dice wag found fo: the Plaintiff. Jt was moved in arreſt of Judgment, i 
theſe wozds are not actionable, Yelverton Juſtice, theſe woꝛds are canals ; 
will acttonable. Williams Juſtice, if he ſaid that he keeps an Inn, and theſe wo 
fpoken of him, they will bear an action clearlp, but without alledging of h 
t is doubtful, whether thep are actionable: in 27 H. 8. fo. 15. 6. it is chere 
bp Fitzherbert, that ſome wozds are mixt, and puniſhable by both Laws, 
a+ * the common Law, 26 in the Spiritual Court, as if one (aithof an# 
ther t he keeps a houſe of Bawdzp, the party map choole here whether 
Jadgment e woꝛds he will ſue him at the common Law, oz queſtion him foꝛ the fant 
— — ey ped he e -ondbp rhe Kulcofthe Court Ji 2 5 
ourt for e actionable, and by the Nule rt 
Planrif ment was given fo2 the Plaintiff * 


r , , , ] ],... 


bart L 


Part Jermin. Trin. Jag, © 139 


—— Rn 


Sbordiſb Plaintiff, againſt Faldoe Defendant, entred Hill, 
. 8 Fac. B. R. Rot. 248. 


agreement for 
mea ſuring of 


ef 
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f 


erpeſſed at what time, in 3 E. 4. fo. 27. b. where a Teaſe fo; pears was plcad- ; E. 4.6. 23. 
ed to be made, in pleading it ought to be ſhewed where the Leaſe was made, b. 
| becauſe it map be made in anoth#r County, than where the Land is; ſo here in 
this caſe, the place ought to be alledged, the ſame being iſſuable; andit is here 

all ſhewed, that he did not ſuffer the Meaſurers foz to meaſure quoddam ſtag- 

En ſhews not in what Town this is. the ſame being iſſuable to? the venire 
Rea Henery Velverton, the venire facias here ſhall be of buth the Towns. Williams 

Juſtice, when pou lap here a bzeach, pon ought to have ſaid in the Declaration, 

non permiſit, and not ag it is here, non permitteret, fo2 this is not good, but 
fearlp the ſame ought to have ben, non permiſitꝭ allo the Declaration ig— 
quoddam 1 7 parcellam præmiſſorum, this is not good, he ought to have ſhew- 

ed in the Declaration, in what Town this had ben, fo2 the moze certainty 

or the Denue, fo2 the venire facias here ſhall be of both the Towng. Yelverron 

Juſtice agzecd with him herein, and * the Declaration here is not 

2 good, 
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| good, fo? the exceptions befoze taken to the ſame, and becauſe it is not thewy 

in the Declaration here, in what Town this was, and accozdinglp (ag William 

judgment Juſtice did obſerve) this was overruled bp Yelverton Juſtice at Oxford Aſiſeg, thy 

given by the He ought to ſhew ſpecially, in what Town this was; fo2 the venire, and 0 

Court for the the exceptions betoze taken, the Court wag clear ot opinion that the Declary 

Deſendant tion is not good, and therefoze the Rule of the Courtwas, Quod querens ill o 

Nil catiar per Piat per billam, | 3 — 
Billam. 


4 orrey Plaintiff againſt AdeyDefendant. 


N an Action of Debt bzought upon a ſingle Bill, the Defendant pleabedy@ 

ment, which was found againſt him, and thereupon Judgment wag giv 

| to2 the Plaintiff, and the Defendant was taken, and in execution; afterwarzþ 

© b2ings an Auita querela, and upon a ſingle averrment of papment by him mu 

he was bailed, the party Plaintiff who had the Judgment, and the Deferihgy 

in execution came and moved the Court bp his Council, to have ſome rem 
in this caſe, foz that ſuch a plea of papment, againſt a ſingle Bill, is nog 

„KE againlt the Law, as appears bp 1 H. 7. fo. 16. a. in John Dones cafe, hh 

_ 45 4 „. 26 H. 8 Dyer pla. 6. and the Court was allo infozmed, that this baplment wy 

$ Dyer. pla. 6. not in open Court. Williams Juſtice, there was no cauſe here in this caſe ſuffirjey 

1 Cra157,253, fo2 the allowing of an Audita querela; it did not lie in this caſe, noz ought the ſi; 

260,455- to have ben g2anted : the 12 5 with him herein, and fo thei 

mos l . pay of the Court was, and by ſpecial direction of the Court entred, that rhe Aug 

Cr. 85, 195. querela wag illegally gꝛanted, and therefoze tobequathed, and allo that the uf 

5 Co. 43» ſhould be taken off and diſcha | ed, and the parry Defendant being then N eld ö 

6 Co 43.b- 44. in Court, was bp the Rule of the Court to be then taken again in execute 

the ——— Judgment koz the Plaintiff, which arcozdingly was done, and g 

Atta t gzanted by the Court, againſt the two Atturneys, which did y 

ſetute this Audita querela, and the bailment fo2 the Defendant, and alto by wy 


5 :. 
« - o 9 
* 


No audit. of pꝛevention, fo2 the avoiding ok the like miſchief again koz the furure;" 
querela, nor Colixt did all agree in this, and-acco2dingip cauſed a ule to be entred in e a. 
r That foꝛ the future, no Audita querela ſhould be allowed of, noz bail taken, 18 
but in open ap (itch Audit a querela, but onlp in open Court, and not otherwiſe, oz ina 


Court. other manner, quod nota. 


N 
© 


10 


Where a ſene Note, by Williams Juſtice, and bp the whole Court, that if a F-me Cover, 
Covert may the abſence of her husband, (he being | beyond ſea,) doth bzing an Actions 
have an action Treſpaſs, fo2 an aſſault and ba made upon her, and this bꝛought by her 
yy 1 her own name, and in the name of her abſent husband, that this action is id 
in her d bꝛought, and her husband being beyond ſea, ſhe map well bzing ſuch an Aci 
name, living in her own name, and without her Pusband, but ſhe cannot be fucd by ain 
her Husband. ther, without her 1 though he be then bepond ſea, ſuch a fuit can 
1 In. 1328, he maintained, befoze the return of her husband; and therefoze, in the tat 
1 ueſtion, the Defendants being ſued by the Plaintiff, a Feme Covert in the 
. ente of her Pugband lee fea, and they having cauſe of Action, 
divers Treſpaſſes, ag againſt the Plaintiff, and her Bug band did move 
Court, that the Piameiff ilk might ſtay her ſuit againſt the Defendants, until 

return ot her hhus band, in regard that they cannot pꝛolecute their ſuit againft 
Defendant, until the return of herHugband,in regard that they cannot pꝛoſetn 

their ſuit againſt the Plaintiff, befo2e the return of her husband, they aſſurſ 
themſelves, that at his return, he would ag2e the buſineſs, and therefoꝛe by 
Rule of the Court, the Plaint. had dap given her, to ſhew caſe, tvhy we won 
not agzee to ſtap her ſte, until her DHugband returned, but the Court tou . 

enfozce to ffay*her unleſs ſhe would conſenc thereunto, the Court beim i. 

very clear vol opinion, that ſhe map ſue in her own name, without ann reſtraint]: 
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che abſence of her huſband, being beyond ſea, but ſhe is not to be ſued by any 3 
one befoze her hulband doth return again, quod nota, * | 


Elizabeth Bradley Plaintiff againſt Banks Defendant, entred 
T Mich 8 Fac. B. N. Rot. 407. | 


N an Appeal of Manſlaughter, the Defendant pleaded a fo:mer convicion n appeal of 
rr at Vork, that he there pꝛaped his Clergy and had the ſame mantlaughter. 
aligwed untd him, and demands Judgment of the Court, &c. and pleads over, Defendant 

ad feloniam & murdrum Non culp. Whether this plca were good, oz not, was — 
bogs jon. It was argued fo2 the Plaintiff, that this plea wag not you; ne 
hikes, and that indivers refpecs. Firſt, it appeareth by 2 E. 6 Brook ad 
title appeal pla. 1 24. that the Heir of a man killed, map as well have an appeal cro. Jac. 283. 
of Poinicide of his aunceſter, as of murder. Jt appears bp 22 E. 4. fo. 19. Yelver. 204. 
In an the Defendant pleads, the Plaintiff ought to reply Sedente Curia, 2 E. 5 Brok 
and no Amendment ſhall be, but the ſame ſhall be Peremptozp to them both: 13 * 
a man ſhall never juſtify, no2 be ſuffered to plead in the defence of murder; the 2 E. 4. 1g. 
a here is not good, becaule he hath jopned iſſue upon the murder, whereas 22 H. 6. fe. 4 · 
hs was not charged with any murder, in 22 U. 6 fo 42. In an Action bought 
upbn the Statute fo2 a fozceable entry (the Defendant pleads) as to the entry 
with lozte, and detainer with fozce, Non culp. by the Judgment of the Court, 
this plea is not good, becauſe he makes anſwer to that thing, gvith which he 
wag not charged, and with this agzees 14H. 6. fo 1. & 10 E. fo. 6. one is not 
ta travers that which is not alledged. 2. This plea here is not good fo another |* = pkg 
reaſon. Inaſmuth, as he was not defoze endited, (the enditment being void, ) Ola Book ef 


1 
1 
* 


becauſe the ſame wag taken by a Jurp, which tame in without any Warrant Entries, ; 8. tit. 


at all, without any Warrant of the Court; the Sheriff did ſummon the Caol delivery 
Jurp, De corpore Comitatus, See the old Book of Entries fo. 384. tit. Gaol delivery Pla. 1. & b. 


76. tit. proceſs 


pla. & fo. 26. tit. proces en Aſſiſe. pla. 2. where ſuch a Warrant is to the Sherifk, „a 


to return De quolibet Hundredo 24. liberos & legales homines, &c. [0 that here in this 
tale there wag no Jurp at all upon the matter returned, becauſe that what 
was done, was ſo done, without anp {{{arrant at all, and fo byiconſequence 
chere was no endic ment. H. 6. fo. 7. In an appeal of Rape, in Concluſion he 
ſaith ſecund. form. ſtatuti, the CUIrir wag, ad reſpondendum ſecund. form. ſtatuti, this is 9 
good, but if it were, eum appellat ſecund. form. ſtatuti, this had been bad, fo2 that 
the Statute gives no appeal, but he is to anſwer ſecundum formam ſtatuti, and 
ſo here in this caſe. 3. This * here is not good, fo? that this is a verdict of 
acquittal, and therefoze this is no plea. As to the Objecion made againſt this 
appeal, that here is a Diſcontinuance ok the pꝛoceſs; it was anſwered, that 
re was no Diſcontinuance at all. The Oziginal Weit, at the day of the re- 
arn, was then adjourned unto Menſe Michael. 7 Jac. and a ſpecial Roll made 
it, a Non eſt inventus wag returned, and a Capias alvarded, returnable Octab. 
Elilar this Caſas was faulty, being dated 7 days, befoze the award on the 
Noll , this is no Oiſcontinnance, but only a mifeontinuaiee, which ts aided 
nfs appearance: where there is one Whit fo2 an other in courſe of pꝛoceſg, 


11 H. 7. to. 


onance, and what but a milcontimiante: if in the Term of Trinit. pzoceſs 2 


1 1 
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good, fo2 the exceptlons bekoze taken to the ſame, and becauſe it is not hend 

in the Declaration here, in what Town this was, and accoꝛdinglp (ag Willam 

judgment uſtice did obſerve) this was overruled bp Velverton Juſtice at Oxford Aſſiſeg, tha 
given by the he ought to ſhew ſpecially, in what Town this was; fo2 the venire, and ii ig 
Court for the the exceptions betoze taken, the Court wag clear of opinion that the Declary 
Defendant tion is not good, and therefoze the Rule of the Courtwag, Quod querens fill a 


quod Auen piat per billam, 


Nil capiat per 
Billam. 


T, orrey Plaintiff againſt Adey Defendant. 


Nan Action of Debt bzought upon a ſingle Bill, the Defendant pieabed ye 

ment, which was found againſt him, and Nene was gith 
| to the Plaintiff, and the Defendant'was taken, and in execution: afterwac 
bzings an Auita querela, and upon a ſingle averrment of papment by him m 
he was bailed, the party Plaintiff who had the Judgment, and the Deten 
in execution came and moved the Court by his Council, to have ſome rem 

in this caſe, foꝛ that ſuch a plea of papment, againſt a fingle Bill, is nog 
U „ - Plea, but again the Law, as appears bp 117. fo. 16. a. in John Dones cafe; 
_ gt | H 26 H. $Dyerpla.6. and the Court was a — that this baplment wp 
$ Dyer. pla. 6. not in open Court. Williams Juſtice, there was no caule here in this caſe fue 
1 Cr. 15753, foz the allowing of an Audita querela; it did not lie in this caſe, noꝛ ought the ſij 
260, 455. to have ben gꝛanted: the whole Court agzeed with him herein, and fo then 
z Cr. 86,100 of the Court was, and by {pecial direcſon of the Court entred, that the A 
2. 7 * f — uerela was illegally gꝛanted, and 1255 755 to be quaſhed, and alſo that the hi 
5 Co. 43. ould be taken off and diſcharged, and the party Defendant being then paß 
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6 co 43.b- 44- in Court, was bp the Rule of the Court be then taken again in exe rut 
the fozmer Judgment fo2 the Plaintiff, which accozdingly was done, aud 


N 


| achment gzanted by the Court, againſt the two Atturneys, which diu 
: ſetute this Audita querela, and the bathnent fo2 the Defendant, and aifo by wy 
No audita. of p2evention, fo the avoiding of the like miſchief again fo2 the future, 
querela, nor Colirt did all agree in this, and atroꝛdinglp cauſed a Kiule to be entred in aun 
bail cheicupon Chat fo2 the future, no Aucite querela ſhould be allowed of, no2 bail taken, uy 
hy as anp ſuch Audit a querela, but only in open Court, and not otherwile, oz ini 


Court. _ ther manner, quod nota. | * 
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& battery only 
in her own 
name, living 
her Husband. 

1 In. 1328, 
133. 
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Aulevf he Court, the Plaint. ha 
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vabſence of her huſband, being bepond ſea, but the is not to be ſued by an 
th her halband doth return again, quod nota, * * | 5 


. 
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2 Elizabeth Bradley Plaintiff againſt Banks Defendant, centred 


Mich 8 Fac. B. R. Rot. 4.07. 
* an Appeal of 9danſſaughter, the Defendant pleaded a foꝛmer conviction ,,,,,., ef 


Befo21 uſtices at Vork, that he there pꝛaped his Clergy and had the ſame maniizugtecr. 
untd him, and demands Audgment of the Court, &c. and pleads over, Defendant 
and ſeloniam & murdrum Non culp. Whe this plea were good, oz not, was pleads a Con- 
wp ion; It was argued fo? the Plaintiff, that this plea was not 8 
dur bery vitious, and that in divers refpers. Firſt, it appeareth by 2 E. 6 Brook ag 
title appeal pla. 124. that the Deir of a man killed, map as well have an appeal cro. Jzc. 283. 
of Potnicide of his aunceſter, as of murder. Jt appears bp 22 E. 4. fo. 19. Yelver. 204. 
In an appeal the Defendant pleads, the Plaintiff ought to reply Sedente Curia, 2 E. 5 Brok 
anne Amendment ſhall be, but the ſame ſhall be Peremptozp co them both: 1 P Pie 
a man ſhall never juſtify, noꝛ be (uffered to _ in the defence of murder; the ,, E. . &.1 5: 
plea here is not good, becaule he hath jopned iſſue upon the murder, whereas 22 H. 6. fo. 47. 


ho wag not charged with anp murder, in 22 H.6 fo 42. Jn an Acton bzought 


upon the Statute foꝛ a fozceable entry (the Defendant pleads) as to the entrp 
with foxce, anddetainer with fozce, Non culp. by the Judgment of the Court, 
this plea is not good, becauſe he makes anſwer to that thing, with which he 


| wag not charged, and with this agzeeg 14 H. 6. fo 1. & 10 E. fo. 6. one is not __ 


to travers that which is not alledged.2. This plea here is not good foꝛ another r 
reaſon. Jnaſmueh; as he was not befoze endited, (the enditment being void, ) 010 — 8 
becauſe the ſame was taken by a Jurp. which came in without any Warrant Entries, ; 8.4 cir. 
at all, without any Warrant of the Court; the Sheriff did lummon the Gao! delivery _ 
Jurp, De corpore Comitatus, See the old Book of Entries fo. 384. tit. Gaol delivery Pla. 1. 5 fo. 6 
pla. & fo. 26. tit. proces em Aſſiſe. pla. 2. where ſuth a Warrant is to the Sheriff; 4 g 
to return De quolibet Hundredo 24. liberos & legales homines, &c. ſo that here in this ü 

tale there was no Jurp at all upon the matter returned, betauſe that what 

was done, was ſo done, without anp Tarrant at all, and ſo bpiconſequence 

there was no endic men. 1H. 6. fo. 7. In an appeal of Rape, in Concluſſon he 

ſaith ſecund. form. ſtatuti, the CUIrir was, ad reſpondendum ſecund. form. ſtatuti, thig is 

good, but if it were, eum appellat ſecund. form. ſtatuti, this had been bad, f02 that 

the Statute * no appeal, but he is to anſwer ſecundum formam ſtatuti, and 

ſo here in this cafe. 3. This plea here is not good, fo? that this is a verdica of 


acquittal, and therefoze this ig no plea. As to the Objection made againſt this 


appeal, that here is a Diltontimiance ok the pzoteſs; it wag anſwered, that 

dere was no Diſcontinuance at ail. The Oziginal Weit, at the day of the re- 

mrn, was then adjourned unto Menſe Michael. 7 Jac. and a ſpecial Roll made 

6 it, a Non eſt inventus as returned, and a Capias awarded, returnable Octab. 

Hier this Capias wag faulty, being dated 7 days, befoze the award on the 

Nen, this is no Dilcontinnance, but onſy a -miſeontinuance, which is aided 

is appearance: where there is one Whit koꝛ an other in courſe of p2oceſs, 

md he appears upon it, this is but a miſtontinuante; and foꝛ this was cited. 

11 H. J fa 5. a. b. & 21 H. 7. fo. 16. b; where it 9 ſhall be a Dil⸗ 1 

Minance, and what but a mifeontimuance: if in che Cerm af Trinit. pzoceſs , fl . f. 

s AWarded, returnable Qainden Hillar. this* ts a Diſcontinuance of: the. 

Aeg, fo: that after a plea is commented, the parties ought ts have dap Nota the gif- 

un appear in ebern Term (8) from Term to Term, until the plea be di rence be. 
nned , if otherwiſe, it will be a diſcontmnaunte, as appears bp 21 H. 5. tucen 2Diſcon- 


SITES NY ; Py 

b. 16.6. everp'pzoceſs which doth iſſue foꝛth, iß only to being in the parcy ane an 
{ reſpondendumn, and this being ſerved, is obeyed * his APPear ance. 9 H. F- ance of mrocels- 
2- Jn an appeal of Robberp, the ptoceſs was ſued to the Exigent, at — 
** | = dap. 
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dap, the party appealed came in gratis and pleaded, Non culp. and he want 

Non culp. and the enqueſt did tax his damages to 101. there the party wet 

warded to go quit, but without his damages. The Ring here, hath loft a & 

ject, and therefoze vengeance ought to be had, qui gladium accipit, gladio peribir,g, 

verba Chriſti: ing H. 5. fo. 2. the party being acquitted, in the uit of the pay 

the pꝛotels being Erroneous, the Sheriff upon the erigent, having return 

Cepi Corpus, whereas it ſhould have ben Exigi fac. which is Erroneoug, and th 

appearing upon Recoꝛd, and he now being of the Felony Legittimo modoacyy 

tatus, whether he ſhall be tried again at the ſuit of the King; but it wagghy 

awarded that he ſhould go quit, without being arraigned again, becauſe 

the Oꝛiginal was good, and ſo is 19. e. 3 Fitz. tir. Corone pla. 444. Jf a mah 

acquitted upon his trial in an appeal, oꝛ upon an indictment, though i 

Erroꝛ in the pꝛoteſe, pet the acquittal is good, becauſe that he wag indigene 

on theOziginal, which was good, and not upon the pꝛoteſs; and as to en 

Coke 4. pa. fo. ter of acquital, See Coke 4. pla. fo. 45. Vauxes caſe at large, where the rea 
= Vauxes auterfoits acquit ig expꝛeſſed, becaule the life of a man ſhall not be twice put yh 

1 opardp foz one and the lame offence; here his appearance hath ſupplied a 

dekects in the pꝛotels, andſo in this cale the plea1s not good, the Wzit of ai 

and the pꝛota dings thereupon is ſufficient, and lo pꝛaped Judgment fa 

Plaintiff. Hen. Yelverton to the contrarp, that the plea of the Defendant is 

the Noll here is out of Doozs ; it is tobeconſidered whether the Courtzy 

take notice of the Roll, in another Term, this cannot be done, and ſo ir 

here reſolved, in the appeal againſt Morgan, and if this be ſo, this wil 

g:eat ſtroke ta the Noot of this caſe; none of the caſes that have ben put i 

other ſide, do fome neer to our caſe here in queſtion, ſaving onlp the caſe of gy 

F. fo. 2. which is a verp goodcale, and there it appears, that an appealigh 

niceſt ſuit that is, and a verp ſmall matter will quaſh the ſame, if the ſam 
Stamford. Not kreſhlp purſued, and therefoze Stamford hath it, unde cum inſtanter appellat, 
ſo everp pꝛoteſs ought to be in an appeal, fo2 tha partp is not to wax coldinh 
p2olecution of his ſuit and everp pꝛocels in an appeal ig to be bear dag! 


ſame dap of the reto2n; and if it happen to be but a dap after, this wil 
Diſcontinuance of the pꝛoteſs, which no appearance can help, otherwiſe it i 
a miſcontinuance of pꝛoceſs, and this appeareth by 1H. 7. fo. 1. b. & 21 Hiyh 

e 0 


Ll 


1 H 7. fo. 16. b. . I 
_ . -- 16. b. appearance of the partp will aid delfens in the mean pꝛoceſs, but the l 
79-15 will not help the default of the partp: as to the Adjournment alen 
Court cannot take any notice of this, you have tome to ſhoꝛt here days 
this time pou have ſlept, without iſſuing out of anp pzoceſs at all, ſo th 
here he did not appeal him inſtanter, it being 7 daps after, befoze anp pal 
taken out; and there wag no. adjournment in this Kecozd, neither ought 
pꝛoteſs to be taken out ſo ſoon when there was no Court ſitting. Ana 
doth varp from allother ren there ſhall be no amendment of the 
of appeal, & if there be faiſe Tatin in it, the ſame ſhall not be amended, # 
Mick 12 E. 3. Appears to be ſo by 13 E. 3 Fitz. tit. Corone pla. 121. where aUIrit of appeal 
Erz. tit. Ce.  Abated, becaufe that theſe wozds (g) (habeas hic) were not in the Wzit, & the pal 
vc pla. 121. was awarded to pzilon, & there Note, that he was not arraigngd at thei 
the King, although the Court was weil appziſed of the pear & day, the ig 
of this there given was, that the Court had no Warrant lo to do, when t jel 
was vitious,X the Court would not tuffer the Mꝛit foz to be amended,# tl 4 
ſon of this is, betauſe an appeal is the violent purſuing of a Subject untode 
tr thereloze the lame is to be taken ſtrialp, & that in all reſpects, in favoreay 
here in this pꝛintipal caſe there is afailer, in everp pꝛoteſs, upon this Wi 
appeal, foz no pꝛoteſg is here in this caſe taken fozth, as the lame ought foi 
ſo that the Plaint. ſuit here is loſt, e that fo2 the want of due 4 god pzoſceui 
Athathben laid, that here the indicmenr wag void, E the verdic void, # 
this, though the ſame be inſufficient, as againſt the King, pet betwen tom 
perſons, the ſame remains in fozce, until it be avoided, & ſo all here rem 
good, till the ſame be reverſed, lo that the exceptions befoze taken un! 


- 
* 


* 


2 


ra 


g SS 


08 


SSS nr 


> — B — _ 
an TY > > Mm. cs 


* = * 
— os 


- — 1 
* - Ss —ͤ— << 
— E 


CY |  Termin. Irin. 9 Fac. 143 


< tig fall th the gzaund and are no mans at all materiat; he was not here in⸗ 
Ea, but ot manſtaughter, and fox doing ot the ſame ſuddenly, pur- 
noſely rhextbjp.t0depzive him of the beneñt ol the Stat ot 3lar. of the pardon, here 
| — 2 to the Felony; Non culp this is not of neteſſitp, ſo to be done, 
zu an appeal-but he hath-pieaded ſo here: the ancient learning ok appeals is, 
-atid upon this difference;whort he ſhall atifwer over to the Felonp,and wheronot; 
"where he 8 in difabiſitp of the party Plaint. foz to have the appeal, he 
es there anlwer over to the Felonp, but otherwile it is where he pleads Note che dif- 
n Bar'of the appeal, as a releas gc. and this appears to be ſo bp the ference where 
K o. 15. a & 14 E 4. fo. y. al It is clear alto that an appeal doth eg che Defendant 
lie fot manlaughter, as fo2 murder, andſo is the Book of 2 E. 6. Brook * appeal 
n . to have any — 
r Bookof 7 E. 4 fo/15. a. his try, an 
lea hete an tothe murder is void; if he had anlwered, and pleaded ober, ad fe- where nor. 
—— this had ben a good plea, and the Plaintiff ought allo to have 7 E + fo. 15. 
ald & prediftus querens ſimiliter, but this the Plaintiff here — omitted, and f. +. 
At upon iſſue with him herein, and therefoze this is a clear Diſtonti⸗ 


— men... 


ure of thep:ocedings,; on the part of the Plaintiff, and therefoze- pzaped 
2 52 map be barred of hig appeal. George Croke' fo2 the Defendant 


227, Thar tthe piea is good, notwithſtanding: the erreptions taken againſt 
the ſame. Firſt he pleads; the india ment befozethe Commiſſioners taken at York, 
as beloze, &c. and alſo that the venire facias wag of 2 Towns, whereas the lame, 
| ought to have been but of one, this is not void, but Erroneous. 2. Becauſe it is 
contra formam ſtatuti, this is good, and ſo ought to be, if he will take from him the 
benefit of the Foecure:the indictment conſiſigof 2 parts (8). that Che killed him, 
2. that he killed him voluntarily, and againſt the Statute, and the Jurp bp their 
verdict, found him guilty, accozding to the indictment, of kflling of him, at the 
common Law, but Non culp. contra formam ſtatuti, all this bp his plea he lets foꝛth, 
and pleadgover as befoze, ſo that his plea is good, and ſo pzaped Judgment foꝛ 
the Defendant.The whole Court, (exceptWilliamsuſtice,) ag2ed in this, that then 
Were not to ſeatth fo2 anp other Kecozd than this, which appears in the plead- 
ing. Williams Juſtice, in manp caſes, we map take notite of an adjournment, the 
le Court agꝛeed with him herein, but not to ſeek out aKoll,noz to ſearch out 
what wag done upon a foꝛmer Koll befoze, the lame being no parcel of the Re⸗ 
toꝛd now in Court, not pet once mentioned in the Declaration. Williams Juſtice to 
the Plaintiff, you ought to have ſhewed the matter pour ſelf, fo2 pou can never 
help a Diſtontinuante; vou ought to have ſaid this in pour Declaraction, and 
jen we tould have taken notice ot it, but otherwiſe not; ths Court aged in this, 
hat the Plaintiff ought to have helped her ſelf here by an avermentf, and then 
he Court might have ſearched foꝛ the Kecozds, Flemming chief Juſtice, every Dil⸗ 
ontinuance of pꝛocelg, doth clearly abate the Oziginal, but fo doth nor a miſ⸗ te the dif. 
continuance, and this is the difference; and ik the Oꝛiginal be once abated, hol ference between 
tan we then any ways help pou, in pour further pꝛoteedings, when as pour O- a difconrinu- 
iginalis acuallp abated? Williams Juſtice, the apparance of the Defendant will ance, and « 
well help and ſalve a miſcontinuance of p2oceſs, but there is no caſe in the Law, miſcontinuance. 
d pzove, that anp appearance will help and ſalve a Diſcontinuance of pzoceſs. 
Nemming chief Juſtice ag2eed with him herein, the verp lame dap that one pzoceſs 
vas determined, the partp ought p2eſentlp foz to take foꝛth a new pꝛotels, and 
he ſame to be dated, on that verp dap, as the other wag determined, and that 
uthout anp interim; fo2 if there be one dap between the ſame, that the — 
els be taken foꝛth but one dap after the fozmer was determined, this will m 
tlear Diſcontinuance of the whole,fo2 this is not then as the ſame ought to be, 
02 that the p2oſecution is not then recenter and inſtanter, ag it ought to be. 
ke Juſtice, the appeal ought to be -purlued de die in diem, & de hora in ho- 
an, the whole Court agzeed clearlp in this, that no appearance will help. 
nd ſalve a Diſcontinuance of pꝛoceſs, but pet thep gave time to the Plaintiff, 
2 to ſearch fo2 Pꝛeſidents herein, though the Court was clear of opini- 
a on 


Termix. I. rin. 9 Fac. Fan 
nion, that no fidnts couldbefoyn ro make this od Sor dpi 
1 — 2 — ſtand lag manflaugh Te: Mien py 
a 10 murdrum, and doth —— 22 

tia aha pretogitata. "this ſhallbe — — fo2 —— and ah -f 
1 Marie Dyer "ruled diver times, and ſo is 3. e Dyer forge. 6 3.—-- Yalrewr ien 
fo. 99. pla.63. india ment is nahe herr, ta taken from hun the benefit ot Clex 
theverdic, as it was ginen, did enabie him foꝛ to habe hig Clergy; Fla 
cbiei Iuſtice. It the indittment be rontra formam ſtatuti, and the verdit n 
III 5 
I Pa AN: n 
Sp = 10 alle ples — in Bar, ta the Pai 
| the Appeal, 5 — Bar to the King; * | 
Williams Juſtice At one kill another and of this he is indicted befoze ua, 8 
| indictment is-quod wurdravit, m may qd pzoceed fozto arraignhim. t 
chief Juſtice Ty herein: the e Court was clear of- 
in this caſe was 122 — the Pꝛoceſs, in the pꝛoteedi 
them on the Plaintiffs p 8 no wapa che aided, and — 2 
ment is ever to he allowed in caſe of an Appeal, and ſo the Judgm 
— was clearip foꝛ the Defendane, and againſt the Plaintiff, fo them 
of the: and accozdingip the Kule of the Court was entred,t 
Uricof Appeal: ed be muh and . aud the Defendant diſc 
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A Writ ef Er- 125 10 885 of 5 ** to reverſe a Judgment given in the C. B. in a 0 


ror to reverſe 


| bt upon a Bond, conditioned, and fo2 perfozmance of an aw 
1 igned, and inſiſted Az mas upon a matter of Diſcontinuangy 
C. B. in debt as touching this Exroz the cale appeared to be thig, that after the math 
upon 2 Bond, Law, as touching the award, the entry upon theKoul was, that of pry i 
&c. ter Curia adviſare vult, until ſuch a Term; nap this was upon the pzincipaly 
2 — 25 and the matter in Lam, as touching the award, and the parties did overilipy 
on. 399 whole Term, without moving of any thing at all therein, the queſtion n. 
her this were a Diſcontinuante, of all the p2oceedings oꝛ not, and i 
in the queſtion was, whether there ought to be in ſuch a cale, the like em 5 
continuance of p2ocep, (alter that the Court hath taken the matter who 
their hands, and conſideration,) as there ought foꝛ to be in other matter 0 
— —.— fo2 the defendant” in the Wait of Erroz,that this 5 
o no 1 — that this is the act of the Court, the i 
ontinuance, in pꝛejudice of the party, fo when — 
mays matter into their conſideration, to adviſe upon the m 
| 3 determine the ſame, bp this the parties themſelves, are ip 
che > Hove: not after this, anp dap in Court, and — 
pod apt Diſcontinuance, Curia adviſare vult, be it foꝛ Twenty pears, i 
FERN * 1 1 e a good Continuante of the matter in Court, without 
veripeen Ac parties, fo2 that this entrp of a Curia «dm 
— 2 Court, and the parties have now no moze-1 
. 2 and Keſolution of the Court herein. Ye 
arly, 12s o Ee Court is no Viſcontinuance. Gola hl 
| Diſcontimanee, and ſa the Judgment. Erronedl 
uh Of agb ay beds an entrp; one Term map be paſſed over, by a@ 
adilae vult, bp the ſame reaſon it map ſo be foꝛ a whole pear, and ſo ſos | 


* 


g at all herein, is a Diſeon⸗ 
k of 46 E. 3. fo. 26. a. the Lam 
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Williams Jo. 

good Conſideration, if he pay 

cing of Council with the Pla 
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ted ves to the award ok, e. who did then award him to pap the 20 l. 
this was a good award, and by this award, the one was to have the 20 l. and 
the other to be therebp diſcharged of his pꝛomiſe, and ſo a good award made 
fo2 both parties; and it it be expꝛeſſed in the award foꝛ ts be, pro, and in conſi⸗ 
deration of the pzomiſe, then clearly, this is a good award, fo there, bp this 
he is d of his pꝛomiſe, and ſo there is an equal benefit to both the 
parties, (s) the papment of the mony, to the one, and to - other ; that 
this payment, the pꝛomiſe is gone, and he is —— — and from rhe ſame fred, 
and diſcharged : the whole Court ſeemed to agze with him in this, that this 
was a good award, and ſo the Judgment in the C. B. well given, and to be af- Cokes. pa. fo, 
firmed; but as to this, (being the matter in Law) then delivered no poſitive o- 95, 51. Baſe. 
Pinion, (ag to be bound by the ſame,) but inclined to be of opinion fo? the affir- poles cafe. 
mance of the Judgment: lee * of this at large, with the reaſons of the 
Judgment. Coke. 8. pa. fo. 97. & 98. Baſepoles caſe, 
Scriven Plaintiff, againſt Wright Defendant. 


N Ote, that a motion was made to the Court, on the behalf of Scriven,that the , priſoner not 
4 VN Defendant being in execution, at his ſuit, foz Debt to him due, and he tobe in feen, 
Eran 
ealure, t any reſtraint, 2 the moze ſpeedy pap- 
ment ok his debt, the Court hes moved to have him kept in arcta cuſtodia (B) to — =o 


be kept in letters. Williams Juſtice, 24 never ſhew anp ſuch pzeſident wh — 
8 roxe- 


4 
1 
* 
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Croke Juſtice, he ſhall never be kept in Fetterg. but fo2 a Criminal offence, a 
not where he is in, upon an execution, The whole Court agzeed in this 4, 
ip, that he ſhouldnot have Fetters, but fo: Criminal offences, but ogy 
that he ſhould be reſtrained of his libertp. h " 


Foſter Plaintiff againſt Hill. Defendant, and entred, Hill, 
h g Fac. B. R. Rot. 1199. 2 


- 
An Adien oo 1 an Action of Treſpals fo2 bzeaking andentring his Youle at 11 

Treſpats, fr | Clock-at Night, and taking of the Plaintiff awap, and carryingof hy 
breaking and Defoze one Maſter Conniſeby, a, Julizce of the Peace, & ad damnum; aim i 
corring a, Delendant being a Conſtable, doth juſtifie bp vercue of a Marrant toy 
directed, from Mr. Conniſeby a Juſtice of the Peace, fo2 the taking i 
:Plaiytiff, and banging of him befkoze him, to anſwer; and the only queſtionhy 

— 1 this juſtifica wag good oz not. Williams Juſtice, the TUatry 

here — the Defendant ſhews here in this juſtification, that by ver; 
of the Warrant he tame into the Boule, at 17 a Clock at Night, and did thu 
. take him, and bꝛought him befoze Mr. Conniſeby a Juſtice of Peace, thigigy 
good juſtification clearlp. George Croke. There wag a TTlarrant ſent aut i 
Auſtice of Peace to the Conſtable, and that he ſhould immediatelp take him 
pe came to his Youle, and bid him open the Dooz, the which to do, he refuſy 
gas he did bzeak open the Doo; and lo took him awap. Williams and Fenner Jul 
he could not bzeak-open the Boule in the Night, foz ann thing, but fo2 Feli 
Williams Juſtice, this is a moſt perilous example, to bꝛeak a mans Houle ini 
Night, by fozce , and bp vertue of a general Warrant: alſo it is clear, thatz 
| Tanlable cannot juſtißie the bꝛeaking of any mans Houſe, unleſs it be in u 
of Felonp. Flemming chief Juſtice, this is the aan of a Conſtable, this igj 
matter not wozth the Argument, being lo clear a matter agzeed cleaelp wif 

Williams Juſtice, that this juſtiſication is not good, and that a Juſtice of Peg 
ought not fo2 to make ſuch a Warrant, ag was made in this tale, unleſs thi 
the lame be, in caſe of Felony, oz Treaſon, and he ought then, fo2 to erpyſ 
this inhis Warrant, and thattoz the gzeater care to be had in the crecutij 

ok ſuch a Warrant, in this caſe, the Conſtables Erro2 cannot ſave him ham 
leſs; there is no doubt at all to be made ot this caſe, it being very clear, thi 
this act of the Conſtable is no waps warrantable and lo the juſtification 
is not good. Velverton Juſtice agzeed with him clearlp in this, that this 
ſtification is not good, but the Conſtable is liable to be queffioned, fo? thi [ 
unjuſt, and ſo illegal an ac done bp him, and his ignozance of the Law here 
—_ a will not excuſe him, and it is reſolved. Coke. 5. pa. fo. 19. b. and Semaynes ch 
wennes en* the Youſe of everp man is to him, as his Calile, and'Foztreſs; as well 
Benl. 149. Hig defence, againſt injurp, and violence, as fo; his repoſe, and there fo. g 
fo2 Felonp, oz foz ſuſpicion of Felonp, the Officer of the King map beak 
Houſe, and take the Felon : but there reſolved, that the Sheriff, upon an nb 

cution,; at the ſuit of a Common perſon, cannot bzeak open the houſe of any 
uch leſs map a Conſtable _ a mans Youle, and tal 


2 
1 


fo2 ta do exetution, much leſs map a i 
him awap, bp fozce of an ozdinarp Tarrant from a Juſtice of the Pen 
and not in tale of Felony, noz of Treaſon, ſo that this was here a meer th 
tioug act in theConſtavle, — — juſtified by him, and the Plan 
hereby cee , en and damnified, and hath juſt cauſe of Aion; al 
the juſtification here, being not good, the Plaintiff hath good cauſe to recobe 
* and ſo the whole Court ag2eed clearlp in this, that the Defendants Juſtifn 
Judgment tion hexe is not good, and ſo bn the Rule of the Court Judgment wag enttd 


i or the « 
ern ofoz the Plaintiff, 
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ich, (6 THE be Gangede fo2 els words thug Weben, th: 
b C , and the meleidta bead ar en &cthe gn 
| ltp, a verdict given fo2 the Plaintiff, Jt wag moved in arreſt of Judg- 
"nient, theſe woꝛds are not Actionabje..: Henry Velyerton fo2 the Defendant, 
"that the words are not Actionable, becaule it is not gere ſo char T 2 
'knew of rhe Fclonp, and conſented untq it. Goldimich faz — ff, that 
{e weng are ſcandalous i — Wy where theit — —5 
alyap,t woꝛds are[poken to this purpoſe, ſurh words hail beAuionable, 
lo it is. here in this caſe, Mich. $60 dy in Es Ball | lait ag ainſf Mich. 36. and 
Reanes, t. An Action- — * — — — the Plaintiff, 37 Elif. 
being, Be is ue a ar 1 Eutparles tham ang ang Rene; 
man in Nort] — nagt dat eanes 
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.deſerbed-f in i judged, that t nere 
k chief Juſtics In this «caſe here in — — mods 
are to be laid 5 fo2 to pꝛobẽ his intentiou, and i 
ſpeakinigot thele words, 8 (8) the beginuintg-:the.middis; 

-Words, here a Robberp is laid tobe do 4003. i> hath the goods; fa which 

| „this cannot be done, untecs — er prank uch 
woꝛds map touch any mans r mand nrditz 10 —— him, ſothat 
it ia veryplain, that by his SEED , his | he 
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ain him, * on bound him over tothe Aſſiſes to — the ſam, 
bound the Ocken. a Winiſter,to ————— es heb 
Ip, and the m. was ak verdig; afterwards. he b wht his FE 
upon the tale againſt him ig of theſe wods 1 ag eee 
pleaded, the Jurp found fo; 10 8 Plain. it was moved in arreſt of j | 
thele woꝛds are not Actionable. Geo. Croke fo2 the Defendant, x that 
are not Actionable, being tos general, A taſe was this 
together, the one of them ſaid to the eee work 
pou, fo be Trealon, and this a ee — arguing together, key 3 
koꝛe not Actionabie; he laid Mr. Beereford hath ſpoken woꝛds which are Cre 
the which J can N 8 worn ſpoben were thele, and upon this occalian n : 
they being ſpeaking Benevolence of the King. the Manie (a q 
care not fo? the Ning pet t fo; his "bis Denevolents eſp wo2ds ſpoken « 10 
this occaſion, — aer Defendant did ſpea the woꝛds to the P 
which wozds, lay 1 are. not — John Moore foz the XL an 
2 ag touching Actions upan the caſe fo? wozdy, th 
3 e e e Xt 
re tobe o tend unto't 
« — — - the party, party, of whom a belugy en, 3 25 
3 —.— and bir ee fo2 which he might be impziſoned if true, am 
e this — —— a caſe betwirn Rewdam — 720 ucker re 
againſt Tucker gf the t wozds being; Chou art a Concealer of Felonp, and it lie 
ER of ther — thee, thele were general woꝛzbg, and thews not bewand | 
Hill. 5 ac. B. R. Were adjudged to be ble, and there wag a tale in this Court. Hil. 5 
eater Hlanch Blanck Flower Plaintiff; — 5 —— Action upon the cafe fo woꝛds 
Flower Plain. <F:wifthang thee, fe | wozds which are high Trealon, din 
againf! Arvood than the werd e u was moved in arreſt of Judgnin 
rncant. tha 2 TA made anſwer; 5 
ne he er 
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e partp was 
are then 
— Flemming chief 5 wo by are 


Judgmentgiven 
— the Plaintiff 


ah Plaincfh againſt Hill Defendant, entred Hill. Jac. B R. 
Rot. 1 142. 


1 [fan kg n, tale bought foz a Conſpiracy, foz conlpiring to indite EP 
| the m_—_— Counterfeiting of a Letter, contrarp to the Statute — 
2 33 bo 1. and fo? malitioug pꝛoſetuting of the ſame indictment at the the conſpiracy 
| and that of this the Jarp there did acquit him, and fo2 this indie the Plain- 
ct | A and declares ad damnum, &c. The Defendant makes a ſpe- if, &. 
min this ma 1 2 he ſhews how there was a ſtranger that was 
to him. aid that this Stranger bꝛought him a Letter trom one of his 
s, the which was a counterkeited Letter, and that with this Tetter he had 
ed him of 30.1. that the Plaintiff, and he which bꝛought this _— tohim, 
re both of them unknown to him, but very like, and that at the ſame time, 
this Lettex was bꝛought unto him, thze others were then pꝛeſent with 
| Fin, and did le the delivery of the Letter to him, and they laid, that if they did 
39 0 party again, and could hear him ſpeak, they ſhould know him again, 
at afterwards, they with him did lee the , and conceiving him in all like- 
d to be the ſame  partp, they all agzeein this to be ſo upon all this ſuſpi⸗ 
rs tomplained ok him to one Mr. Collins a Juſtice of Peace, who ſent his 
N los Him, upon his eraminarign 0 finding good canſe of ſuſpition, 
bind him {02 to appear at the Aſſiſes, and did alſo bind the Defendant to 
app pear her, ad to pꝛoſctute againſt him, the which he there did do accozding- 
and came and $ ſhewed all this 225 to the n and that the Jurp there 
im, and fo j Fa — — more 
o as, w 
g that the juſtification here 
t appears by 2 Hy fo.1 5.4 H. K — ae 20. that conv , ji 9. . 15. 
ee iſonment, but , H. 7. fo. 2. 
fs is tobe taken, i | ick, but other⸗ 5.7. 8 5.26. H. 
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41 Eliz. B. 
Payne againſt 
Rocheſtei. 


Statute of 33 H. 8. cap. 1. it appears by the Bdok of 11 HT fo. 22 AT” 
is not material, whether the Juſtification be teu o not, | 
the ſawe to be alledged a Colourable cauſe of falpition, and 

Elin there wag a taſe in this Court between Payne and R 

upon the taſe in the nature of a Corffpiracp;: wa p2 —— ET 

fo2 ſuppoſed Kobbing of him; rhe Defendant jus 

cation ſhewed how that he was — -b p perſotes — him ee N 


one of them wag upon a bzown Hoꝛſe, and had a TUhite CldaF, and þ 


Hill. 5. Jac.. B 
R. Rott. 8 57. 
Cox againſt 
Worrel. 


unto the Plaintiff, and upon this he med unto Juſtice Gawdy, 1 y wok 
— — — finding ca 70 Cuſpen him, did commit Land! ind 
over, cc. and he did like wiſe bind the Defendant foz to "0 
the which he acco2dinglp did, and the Jurp div acquitr | m, — gait 
this Juſtification the Plaintiff demurred in Law, and thig wag and * 
good Juitification, and there is no differente between this caſe, a * 
now in queſtion, but onlp in the names of the parties. The 4 

;. Court, Hill. 5 Jac. B. R. Rott. 857. between Cox and Worrel, In an — pon! 7 
caſe foz a Conſpiracy, n him to be FJndiced; fo: ſup led 

ing of his Daughter, of which he was acquitted, the Defendant did juſtifie,q 
fo2 cauſe did ſhew, that his Daughter did complain unto him, and eri | 
that ſhe was Raviſhed by the Plaintiff, upon this he Com lainedto A N 
Grymes a Juſtite of the upon his examination, found the matte 17 
tutpitious againlt him, and upon this, he bound him over, and bound 
to pꝛoſetute againſt him, the t acco2dinglp he did, and the Plaint. 1 
the Jury acquitted, and . was — ruled to be a good cation,” i 
the tion upon the caſe fo2 a Conſpiracy did not lie agai him, and fox 
caſe now in quetionthere—being's no difference betwen them here in tht f 
Juſtification: that tiff was like unto the par  thar by 
unto — — ( party Fiat and {ike in ſpeech and lo the | 
good. If he had been here Indiced upon a law; whereas there was nj 
Lab, this would be a void indiament but here this—Indiament wag tel 
him within ——— the Law of 33 H. S. cap. 1. that ſo he hadt , 1 
Contra nos, which do frame, make, and counterfeit ſuch falſe Tett and 'T 
thereby ad recipiendum pecuniasi id here he was indicted foꝛ 02 ating and 'd why! 
this, contra ſtatutum in eodem caſu edit. &'proviſ. here he wag a ed bp the 
but nocauſe'of Aion fo Him to have ko? this. Wil. Juſtice, ured had ſaid; 1 
ſhewed in pour Juſtiſication that vou had bæn Kobbed, 12 tou 


A a 


Aettier, thug bzonght unto pou, par you had __ ſelf ſuſp 


foꝛ the lame, and that thereupen ned, p2oſe 7 Li 


dence'ngainſthiny upon theſe oz? Ute p — this dad made thes 
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mitred there, otherwile it in, and this will be the difference, fo2 if no offence 
were done in facto, then to pzoſerute him, is plainmalice, and ik he bea | 
i luch a proſecution, an Action, upon the Cale well lieth here in this Pzinct- 
pal Cale, the pzolecution is not gzounded upon hig own ſuſpition, but upon the 
1 pee other, and ſo foꝛ His cauſe, the juſtification is not good: this tou⸗ 
'fenjng by Letters is too uſual ä thing. If a man indie another upon pzoba- 
*Hilifies, and relies onlp upon them, and the Pactp indiced be Acquitted, he 
Ball not habe fo? this an Aitis7 —— the cate fo2 a conſpiracie; a man is to 
-"Htnd his inditt ment; and hig ptolecution thereupon, upon his own ſuſpition, 
And thi his filition, ought allo to be g2ounded upon other pꝛobabilities, and 
3 duaht to be his own ſuſpition, and not the ſulpition of others, otherwile 
ination Will not be good, and herein he hath failed in this tale, nne 


n vpoterdings, and his juſtificationtherebp upon the ſuſpition 
ch other e which heſaith were ſent with him, when the Letter wag 
Jivered to him, and that they ſaid, that if 15 did lee the party again, and 
n ſpeak, then ſhould knom him, and ko then afterward feing- the 
"af, and hearing of him ſpeak, thep conceived him, in all likelihood to be 
Fe kame party, and upon this their ſulpition, he complained of him, and pꝛo⸗ 
Fernfed againff him, and the Jurp did acquit him, ſo that here was nothing 
at all gzounded upon his own ſuſpition, and fo his jultificationnot good, and 
he Plaintiff fo this had juſt caule of Action. Croke Juſtice, when a ſtobberp is 
donne it is verp uſual then to make Due and Cry after thePelong, and to denote 
th parties bp deſcriptions (s) of their Hoꝛſes, viſages, and apparel, and if 
heb-met anp in.fuch a manner deſcribed; foz to make meet them; and it ap- 
Neareth Coke 4 pa. fo, 14. in Cutler and Dixons caſe, that an Aion upon the Ca 
doch not lie, re a man doth purſue the ozdinary way of Juſtice, and ſd bp po. :. b. « 
the opinion of Williams and Croke Juſtices, and of Flemming chief Juſtice, the juſti⸗ Catler and 
Eaton here is not good, and the Plaintiff hath juſt cauſe of Action; but be. Pixcns cafe. 
cauſe the Court was not full, and the matter being in reference foz tobe _ 
by wap of mediation, the Court did fozbear to give-anp judgment in thiscale; 
and as concerning the Lit of conſpiracy, ſee Coke 9. pa. 4. fo-26. b. in the Cale 
K the Abbor de ſtrata Marcella, where it is ſaid that bp the common Tam, no con⸗ 
piracy lieth when the parry was indicted: but although he be indiced, if the 
| be not ſufficient in Law, the party ſhall have his Wꝛit of conſpiracy, 
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an $ ſer Coke 9. pa. fo. 36. b. in the Poulterers taſe, where the Wꝛit of tonſpiracp 
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L Lucas Plaintiff againſt Fulwood Defendant. - + | 


EN an Action of Debt, the Declaration wag in placito debiti, and declares ag an Adion of 
bz an Amity, as in a Wꝛit De annuali redditu a retro fore, it Wag 10 8. de Debt for the 
hnwali reditu arere; upon the general iſſue pleaded, a ver was given foz the *=255 of an 
Flaintif. Jt was moved in arreſt ol Judgment, that ti Letlaration here is $77; 
ot good, being in placito debiti, and by the Declaration it appears to be ; 
02 the arrerages of an Annuity. Jt was urged fox the Plaintiff, that 
he Declaration wag good, being fo2 10 8. de annuali redditu, and that fo it 
ach ben in this Court adjudged, that foz an Annuitp g2anted to one fo2 
ars, an Action of Debt well lieth, but otherwiſe it is I an Annuitp 
ganted to one foz life, oz in fe. Yelverton Juſtice, upon the firſt moving of 
his, conceived the Action of Debt to be well bzought, and fo if Teſſa 
«pars gzants an Annuikp to another fo2 pears, an Action of Debt 
ell lieth foz it. Williams Juſtice , he needs not to ſhew any matter of 


muity , but he ought koz to count, as in another Action of Debt. 
Lelverton 


1 — — — 
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. ultice, Detlaration here is, debet & injuſte detinet, (and e 

2 90) Gable) whi — — 15 to be an annuitp. Sr. Rob. 
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that bp his Ds ee con 
hes Jock i he ſhall not habe bio Fudgmen he ne 
other: 102 ought not here to have declared De annuali redditu, but the ſa 
—— by che &c. ei injuſte detiner, &c. & unde, &c. and ſo is t 
Old Book of entries, as befoze is . 
Nu Sui cannot be in cale of debt, but in mY 
judgment nnuitp. (fo2 the reaſons befo2e alledged) were all clear oo 
given for the nion that the e Court, Declarationis not good, and therefoze the Nuled| 
Defendant, &c- Caurt was, quod querens Nil capiat per billam. 


2 Superſedeas t be g2anted, but where there dorh appear to be an Erro2 app 
quis . _ tye ery bodp of the Getond, fo2if the party be taken, and impziſoned up 
— * — (whereas he Path paid the _ he ſhall nor 
3 quia erronice, no? no other remedp ourt, but oi ; 
. querela, ent, —＋ Se perfozming of 


Laon upon the ena eth fo2 this, and no more remedp. 


Note, where = Ne by Williams Juſtice and the Court, That a Superſedeas quia erronicy | 
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Dean Plaintiff againſt Newby Defendant. 


V an Action of Debt bzought, upon Nil debet pleaded, a (Jerdic was found Where Plain. 
Lb the Plaintiff. At was moved in arreſt of Judgment bp John Harris, be- is to ſhew how 
zauſe the Plaintiff doth not ſhew how this Debt didfirſt gzow due. Jt wag ad: ddt ſued vr, 
- judged here in this Court, upon this difference, where a man was in Debt to —— 
| in 20.1, he came to the party and deſired him to fozbear this foz a certain ; 
and he would pap the ſame to him at a dap certain byhim pzefired, there 
ſue him fo2 this 201. after the dap, he needs not to ſhew how this g:ew. 
the taking ok a dap certain to pap the ſame, this pꝛoves the verity and dite the ... 
of the duty, that if a man be indebted to another upon a ſimple con- ence. oy 
and ſites fo2 it upon a p2omiſe topap it, be it upon ſuch a pꝛomiſe, oz the 
the Pant ought to ſhew the caule of this, and hew the ſame g2ew due 

in his Declaration, and therein to ſpecifie how, and in what manner the ſame 
due, fo2'in the one caſe (8) in the latter it was aduty pꝛeſent ly, but a dan 
fo2 payment; but in the other caſe not ſo, and theretoze he ought there 

xo ſhew the ſpecial caule how the ſame did gꝛow due, and fo is the difference, 
which was agzeed to be ſo by Henry Lelverton, and bp the Court. Quod nota. 
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The Diughters of Thomas Dens Plaintiffs againſt the Executors 
01 ens their Brother Executor of Thontas Dens his 
Father Defendants. | | 


| IN a Conſultation pzaped to the ſpiritual Cdutt, the tale upon the conſtruction bes his will 
Je pill, and the queſtion upon the caſe was this. Thomas Dens the Father — the Con- 
did by his Will deviſe certain leaſes which he had ol Land, unto Dens DO of it, 
his eldeſt Son, except the ſum of 1401. to be paid out of it, fo2 poztions foz * 
his Daughters, and aftcrwards makes his eldeſt Son his exetutoz; and dies, 
and the Son makes his will, and his executoꝛs, and dies befoze papment of this 
monp to the Daughters, after his death the Daughters ſued his executoꝛg in 
the ſpiritual Court fo2 this monp as fo2 a Tegacy, to them gue bp their 
Father, and upon this a Pꝛohibition was pꝛaped and gꝛanted, Suppoſing this 
to be a int, 02 a Legacp iſſuing out of Land; and this dap the Daughters did 
move fo2 a Conſultation, to have p2occedings in the lpiritual Court, in as much 
as this Tegacp is not paid unto them, and in regard that no action of account 
lies againſt an executoz, and fo is Littleton pla. 12.5. & F. N. B. fo. 117. letter C. 
and ſo they have no remedp at the Common law, againſt an executoz of an Litleran pla. 
xrecutoz;. the queſtion here was, whether this ſhall be ſaid to be a Tegacp, the 25 F. N. B. 6. 
ſame being loz to iſſue out of Land, oꝛ not. Henery Lelverton, this is not iſſu-⸗ letter, C. 
ing out of any Land. Yelverton Juſtice cited 4 and 5 Ph. and Mar. Dyer. fo. 15 1. 
= 5. Note, that bp the opinion of all the Juſtices of both Benches, that 
where a man doh deviſe by his laſt Mill and Teſtament in wziting, that 
his ertrutozs ſhall ſell his Land, and that one part and poꝛtion of rhe mon 
his Daughter ſhall have foz her advancement and dies, and his erecutozs ſell 
Land, but do not perfo?m the Legacies, and fo fo2 this the Daughter 
lueth the exetutoꝛs in Court Chziſtian, a Pzohibition well lieth inthis caſe, be- 
cauſe it ig not a Legacp Teſtamtntarp, but ilſuing out of Land, bp reaſon of 
the laſt Will, foz the perfo2monce of which the Court Chziſtian cannot meddle, 


but the party map well have an action of—accompt at the common Law, oe ow 
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9 Eliz. Dyer fo. 264. pla. 41. where a man deviſed his—ſoccage land tobe id 
by his executors, and the mony had foz the ſame, to be diſpoſed ot in Tegaciz 


mentioned in the Will, and one of the Legataries after the pꝛobate ofthe 
ment, ſued in Court Cheiſtian foz the Legacy, and a pzohibition pꝛaped, it wy 
queſtioned, whether the Pꝛohibition did lie o2 not, and there by Catline, 


and Sanders, that the Pꝛohibition did not lie, fo: that the monp wag aſletg z 
the hands of the executo2s and no remedy fo2 a Legacp in the Tempozal Cont 
Yelverton-Juſtice, and the Court, ſuch a Legacy is not tobe ſued foz in the i; 
tual Court, but by an Action of attompt, at the Common Law againſt the 
cutoꝛg. Henry Yelverton, thep tamot have an Action of acc again 
executoꝛs. — or Juſtice, this here is out of the reaſon of an acta 
and no remedy here but in the nature ol a Tegacy, when the mony is retein 
Yelverton Juſtice, if u man devileth a Teaſe fo2 pears, to his executozs, and 

:deviſe, that his executoꝛs ſhall pap ſo much to his Daughters, in what c 
ſhall they now ſuefo2 this, not in the ſpiritual Court, but here, Curia ag 
with him in this. Henry Yelverton, no accompt lies againſt an executoz, of; 
executoꝛ: the Court was moved, what remedy is there to be had fo2 the m 
by the Plaintiff, here in this pꝛineipal cafe, and where the ſame being in 
nature of a Legacy; the Court wag clear of opinion, that they had no rene 
at the Common Law fo2 the fame. Croke Juſtice, if it be a Legacp out of 

| there the ſame doth labour of the realtp,and the lame map be ſued fo2 hertz in 
where it is not out of Land, there it is as a Legacy fpiritual, and to be ſw 

1 Sid. 21, 85, fo2 in the wiritual Court, and not here: the Court did g:ant'a Conſultam 

> here in this pꝛintipal caſe. But the ozder of the Court, and that upon thepzay 

2 Ro. 2 8 I 285. of the partp Plaintiff; that in the Pzohibition was this, foꝛ that they wal 

1 Ro. Rep. 12. PAP the Legacies at Midſomer day next enſuing, and if not, that a Confultagy 

2 Sid. 45, 46, ſhall be gzanted. And as fo2 the Coſts, the Court referred the ſame to Mr. % 

47+ Secundary, to conſider thereof and to tax them. Yelverton Juſtice againft th 

 g2anting of the Conſultation, fo2 that then have their remedp at the Comm 

Law, and to the which they ought toz to reloꝛt, as their p2oper remedy, & 

4 conſultation hole Court againſt him clearly herein, and lo by the Rule of the Court, 
ng the Conſultation was gꝛanted fo2 the Plaintiffs pꝛotceedings in the ſpirim 
aus - Court, (in cale the monies were not paid them, at the time pꝛefixed) quod x 1 


7 
1 


0 Poctor Layfield Plaintiff againſt Hellicar, Defendant. 5 


An Action of N an Attion of Trelpals bzought, Quare clauſum fregit, &c. the Deli dat 
Treſpaſs, the leads and makes a ſpecial juſtification in this manner, by intitling of hiy 
Defendant doth 1e1f under the Kings letters patents. To this plea the Plaintiff demurrgi 
— Fain. Faw, f02 that he intitles himfelf by the Kings letters patents, and doth 
10 Co. 88. Plead, (as he ought to do) (hic in Curia prolat.) the only queſtion was whether 
2 Cr. 317. pleading here be good, 02 not. John Moor . fo2 the Defendant, that the pleadlif 
-, - of this juffification is good, though he do not plead, (hic in Curia prolat.) Hen 

fo: the Defendant, in this caſe,the Queen made alcale foꝛ 40 pears, the pati 

mak # aleale to another foꝛ part of it, under which leaſe, the Defendant 

doth claim, and ſo. juſtifies, he having but a fmall Term, whether he mi 
juſtification and pleading, che pic to ſhew the pꝛincipal patent, the u 

was made to his leſſoz, and the which belongs not unto him? his juſtification 

good, without—— pleading, hicin Curn prolat. Williams Juſtice fo2 the Pata 

admit the Patente.makg 20 ſevera? aſſignmentg oper, they. all of thun 

pleading , ought to thew the 'Oaiginal. patent, if fo he that they do jun 

under it. Henry Yelverton, he is here but. an aſſigne of parcel. Win 

Juſtice, in 23 H. 8 Dyer. fo. 29. pla. 200. where the difference is put, when 
gꝛante of the Ring doth g2ant over all his intereſt, there the parent belo gl 
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t the Sante, and therefoze he isto them the Patent, and to plead hie in curia | 
Flat. but other wile it is when he gzants but only parcel of his intereſt away: Note che differ. 
e hing tannot convep oz paſs a eaſe to another, but by his Letters Pa- ede, an 
tents, and in pleading of it, the place where it was made, and the date there- but parcel is 
of on to be | —— and alſo in ple to ſap hic in curia prolat. 02 elſe the granted as to 
will not be good. Ih e 
wr Waere Juſtice did agze with him herein, that he is to ſhew in pleading the W prolnt. 
plate of the date; in this Pꝛincipal Caſe by the Rule of the whole Court, 
Judgment was given fo2 the Plaintiff, foz that the Defendants juſtification here 
not good, becauſe he claiming under the Letters Patents, did not plead 
nne in curizprolat. - Williams Juſtice, Ind the whole Court cleavip, the Defendant 5 
cughtto have ſhewed in his juſtification, the place where the Patent wag made; Judgment given 
and divers Books there be foz to p2ove this; and allo he ought to have pleaded ber the Plain. 
nde in curia prolar. Ind fo this omiſſion, the juſtification is not good, and ſo ug 
ment was given by the Court fo2 the Plaintiff. | | 


Neaſee Plaintiff againſt Pye Defendant, chtred 7rinit. 
8 fac. B. R. Rot. 22. 


VIA an Action upon the Cale Sur un Aſſumpſit, upon the Defendants plea the 
Tem appeared to be this, the Defendant fo2 good conſideration, din pm = . 
02 to appear at the next Aſſiſeg, and to ſave the Plaintiff harmleſs there from miſc the caſe 
a iſante, the which was entred into by him fo2 his appear ante there; in upon the De- 
petfozmance of this pꝛomiſe by wap ot plea, he thews that he p2ocured a Certi- C ple 
orare to remove and ccrtifie the ſaid. fiecogniſance, and that he haÞdelivered this, 2 
tali die ad Aſſiſas Edwardo Coke & Davidi Williams then «Juſtices there af · Aſſiſe; 
whether this be a good perfozmange of his pꝛomiſe oꝛ not, as the {awe is here 
pleaded, was the only queſtion. It was argued fo2 the Plaintiff that this plea 
| TS not good, being no perfozmante of the pzomile, E Aſſiſes fo. 4. b. a man was 
indicedat the Atfiſes fo2 the ſtealing of two Pozles, this was removed by a 
Wit of Certiorare into the Chancerp,and ſo in B.R.this was at the ſuit af one R. 
the Indiament removed cum omnibus ea tangentibus, and fo2 that the Andicment 
was not accozding to the Wꝛit, fo2 this was de uno equo, this is there ruled to 
be no good removal, neither could he be arraigned, no?2 received in this man- 
ner: here the ecognilance was to have him to appear befo2ze the Juſtices of 
Alſile, the Defendant here did aſſume that he would there appear and ſave him 
harmlels, and in perfoꝛmante of this, by wap of plea, he ſaith that he had pꝛo⸗ 
cured a Certiorare, this no good plca, noꝛ amyperfo2mance of his pꝛomiſe, and 
ſo the Plaintiff hathgood cauſe of Attion, and his Acion here is well bzought. 
Yelverton Juſtice, it is a hundꝛed to one that the Certiorare did iſſue out of this 
Court, it may iſſue out of the Chancery, but it is moze uſual to be here out of 
this Court; the del iverp here of this Certiorare is iſſuable, and thereſoze he ought 
do habe in his plea expꝛeſſed a place where the delivery was fo2 the venire facias, 
the he hath not done, and fo failing in this, his plea is not good. It 
was alledged fo2 the Defendant, that as to the place, the ſame is expꝛeſſed ro 
be at the Aſſiles, and this is ſufficient. Williams, Fenner, & Yelverton Juſtices, 
tlearip this ig not good, but he ought to ſhew the plate in certain, where the 

rpof the Certiorare wag foꝛ the venue, and this is a plain caſe, and there 

18 no help foz it, he having not here in his plea mentioned the place, foꝛ the 
Alifes vary in the plate of holding the lame. Williams Juſtice, He ought allo to 
be ſhewed in his plea, that this Certiorare was delivered at the then next Aſſiles 
NN the Aſſiles map be adjourned. Flemming chief Juſtice, Ye ought clearly 
n{his plea to have laid a place ſpecially, and certainlp, fo2 that this is mat- 


ter in fat, and iſſuable; and — by the deliverp ol the * 


the plea hic in 
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by the Court 
for the Plain, 


formance of 
Covenants. 


their hands are ſtaied, pet a plate certatnought to be laid, and this on neten 
ty — fo fo; to be in all tales, where the plate is iuable. The Court hun 
ear 
hands of the Juſtices of Aſſiſes, pet then might very well have entred they 
his appearance. The Court wore clear of opinion that in this plea, 2 


to have expꝛeſſed that this was the next Aſſiſes; and although this 


pears to the Court, to be the next Aſſiſeg, pet he ought in his plea to ha 
ſhewed this ſpeciallp to the Court, fo2 that the Aſſiſes might be adjourned g 
another place ; and therefoze the whole Court aged in this that his Allegatiy 


in his plea that he delivered the Certiorare at the Aſſiſes, is not good, but thi 
he ought to ſhew the place certain where the deliverp of the Certiorare wag, ii 


— — and as Flemming chief Juſtice obſerved, the plates fo? the holding 
the Alſiſes are not certain, but oftentimes changed, at the pleaſure of ip 
ge#; and ſo bp the opinion of the Court, the Defendants plea here ig " 
7 , _ therefoze bp rhe Kule of the Court, Judgment was ntred foz th 

aintiff. * 


4 
5 


5 


ed paſch. 


Briſcoe Plaintiff againſt Knight Defendant, ents 
8 Jac. B. © Rot „i. 


Yelverton 206. 


2 Cr. 281. 
1. Brnl. 113. 


for the Detens 
dant. quod 


_ 
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= herefoze the Rule of the Court was, quod querens nil capi 


Alus 


opinion, that notwithſtanding this Certiorare doth ſhut, and fozecloſeꝶ 
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of the Mano, the Cattel of the Defendant coming out of his Clole, did caſual} 
firapinto the High⸗ way, and 1 Treſpals by them done in the Digh-wap, 
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Sampſon Plaintiff againſt Cranfield and Vpron Defendants. 


Action of Trelpals foꝛ an Aſſault and Batterp, ad damnum of the Plain- ao, of T. 
Ai fendants plead Non culp. a verdic faund fo? the Plainrif — paſs — « 
# the Defendants, and the Jurp aſſeſs ſeveral damages to the Plaintiff (g) fut and Bat- 
© much againſt the one, and ſo much againſt the other ſeverallp, and coſts to the wn *zinf 2. 
Plaintiff entirely againſt them both. Richardſon ko the Defendants moved in pies Le- 
*relt of Judgment; foz that thep beingjopntlp ſued, the Jury have given a- al damages. 
gainſt them ſe! eral damages, whereas the ſame ought to have ben jonnt and 2 Cr. 118. 
entire againſt them both. The whole Court clear of opinion againſt him eretn, 351. 384 
that the Battery is ſeveral, and lo the damages ought to be; and therefoze the. (co. 55: 
tiry have done well in this, in giving to the Plaintiff ſeveral damages againſt : _ _ _ 
an mts; but colts entire are to be giben to the Plaintiff againſtboth tghe 
Defendants, and the reafon why the damages are in this caſe to be ſeveral, be⸗ 
cauſe that the Battery ol the one, cannot be the Battery ok the other; and ihat 
the Batterp ot the one map be gzeater than the Battery of the other, but o⸗ 
therwile its in Treſpaſs foꝛ cutting down of Trees, foz that this is a joynt 
ad, and the damages are to be entire: but otherwile it is in this pꝛintipal 
tale of Batterp againſt two, the Jurp have done well in giving of ſeveral da- 
mages t that foz the reaſon befoze, becauſe the one Battery map be greater than 
the other. Williams Juſtice, It is a verp clear and plain caſe, that the Furp here 
done well in their verdic, in giving to the Plaintiff ſevcral damages a- 
gainlt the Defendants, but cods entire; ſ to this purpoſe, touching the 
verdict of the Jurp, and Judgment accozding to the ſame 1 R.3. fo. 15h. 2. 3. 4. 
and ſo in this pꝛintipal caſe, bp the Rule of the Court, Judgment wag given 


fo2 the Plaintiit. 


Durand Plaintiff againſt Child Defendant, entred Hill 
8 fac. B. R. Rot. 687. . 


Nan Acionof Treſpaſs, Quare clauſum fregit; upon the Pefendants Plea and Ended by Com- 

juſitfication, the tale appeared to be this, the Defendant had a Cloſe adjopn--yrimiſe. _ 
ing to the Þigh-wap, being the waſt (as was ſuppoled) of the Plaintiff, _ 1 0 , 
P. 1 Br. 221. ; 


oz waſt of the Lozd, was the Action b2ought by the Plaintiff as Loꝛd; a 
which fo appeared unto the Court upon the plcading. Croke juſtice, If the 


Cattel of the Defendant tap there anp time, and fed upon the Paſture; there 


the Plaintiif being Loꝛd map have an Action of Treſpaſs. Williams Juſtice, It 

my Cattel go into the I)igh-way, who ſhall puniſh them, oꝛ me foꝛ them? None. 

pe ſaid tothe Plaintiffs Councel, pou map argue this as long as pou will, ad ; 
Calendas græcas, but clearly this Action of Treſpaſs here bꝛought will not lie, 4 —_ of 
and the Plaintiff was much blamed by the Court foz bzinging of this Action. nta 2 
Fenner Jultice, The Cattol ought to feed in thgHigh-wap, but was againſt the Lord fer 2 


Aion of Treſpals; the place where the Cattel were, appeared to be alta via re- TreſpaGin his 
* the ſironger againſt the Plaintiff. Yelverton Juſtice and the whole vast, by de 


diſliked much of the Action, and were of opinion againſt the Plaintiff, COT 


but the matter in difference, betwen the parties, being upon Comprimiſe, the 
Court delivered no Judgment therein. 


The 


Je 
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The Earl of Nbrrbunterlant Plaintiff againſt Wheeler and ode 
Defendants, entred Hill. 7 Fac. B. R. Rott. 1133, 


„ern 1 N an Action upon the caſe, foꝛ a Trover and converſion ok certain Kin 
— mr I Trees, the cate and queſtion was, as touching the power of a Copihg] * 
geiaſt  Copi- fog like, [02 the cutting down ol Timber Treg, and whether luch a Copiholly 
holder fot lie, map ſcribe bp the Law foz to cut down Timber Trees, gzowing upon k! 
den + HY Copihold and, oz not. Noy fo2 the Plaintiff, that he cannot. Williams July 
Trees. © Such a Copiholder foz like cannot pzelcribe dog to cut down Timber in 
Lateral and gꝛowing upon his Copihold Land, and to this purpoſe, in Lutteral and Way 
Weods caſe; in caſe, in the C. B. it was adjudged in point, that a Copiholder foꝛ life, cannatyy 
the C. 3. ſcribe to cut down Timber Trees—but bp way of uſage. he map fo rena 
Ante 50.51.52 ons; and as touching ulage,—and cuſiom, it appeareth in 21 E. 4. fo. 28.4 f * 

ulage and cuſtom to kurn their Plow, upon the headland, not ſowed with Ty 
is good, but there it is laid bp Littleton, that . againſt realm 
not good, as if a cuſtom be alledged, that none ſhall put his Cattel into high, 
befoze the Tozd do put his Cartel in, this is held tobe a voidcuſtom, kau 
ts againſt reaſon, fo2 if the Toꝛd will never put in his Cattel, the Tenantg! 
this ſhall loſe the pzotit of their Hoil; but otherwiſe it is, where a day 
mited; and to this purpoſe is 22 E. 4. fo. 8. a. b. pla. 2.4. and that a pzeſcripth 
which is againſt reaſon is void, and ſhall not be allowed bp Law, l& fo; g 
Littleton, fo. 46. pla. 209. & pla. 212. & 5 H. 7. fo. 9. b. & 10. a. In this pin 

kale here the clear opinion of the Court was, that this pꝛeſeription hexe i 
4 Preſcription Coptholder fo life ta cut down Timber Cres, is a peeſcription againlim 
ein. fon, and ſovoidinLaw ; and ſo was the opinion of the whole Court, but 

Judgment was then given, | | * 


John Strong Plaintiff againſt ——— 


A Procedendo 15 a Pꝛohibition to ſtap pꝛotrdings in the Court of Kequeſts, the caſe; | 


to the Court of 1 peared to be this, a Bond entred into fo2 papment of monp, upon then 
requeſts. ment of which mony the Teitatoz did pꝛomile fo2 to deliver up the Bond wk 
Strongs caſe. tantelled; the monp was paid, but the Bond not delivered up; che Teſtaro2dnl 
afterwards the Obligoꝛ commenced ſuit in the Court of Kiequeſts, again; 

Executoz, foꝛ relief in equity, and to have the Bond delivered up, the tren 

ſuggeſts, that he knows — 1151 papment of the monp, being now 

pꝛivꝝ thereunto, and ſo pzaps a Pꝛohibition, this being moſt pꝛoper fo2 al 

RO Law; the other pꝛaped a Procedendo, fo? that he had no remedp to be rel 
u cn at the Common Law, in regard that this pzomife made by the Ten 
upon a ſimple fO2 to deſiwer up the Bond, is ſuch a perſonal Aſſumpſit ag that the ſame m 
contract of the cum perſona, and thereſoze bp the Kinleof the Court a Procedendo wag gam 
Teſtaror. there being juſt cauſe foꝛ him in this cale to pꝛoteed in the Court of Keguell 
| and there to be relieved. Note, in this cale, by Williams Juſtice, Upon a fil 

ny Attn vp- contract made bp the Teſtatoz, An Action of Debt lieth clearly again 
onthe an Kr. Executoz, and ſo it hath been befoze adjudged here in this Court; and ſoil 
erer for 2 pro- Allo if the Teſtato7ds pzomile to pap monp upon a good Confideration,anddif 
miſe by che befoze papment, an Action upon the cale lteth-clearip againſt his Erccuty® 
Teltator on this p:omile, foz papment of the monp, and in this the Court all ag:eed.” 


0 een nur. ww 


OBE OASSCTASCES Cn mood: 
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A TOte that one was Tr ex Officio, in the Eccleſiaſtial Court, foꝛ the 
N| not frequenting of his Pariſh Church; he there pleads, that this was not 4 preſentment 

| jus Pariſh Church but that he had uſed fo2 to frequent another Pariſh Church, — — 
and ko reloꝝ unto this, and becauſe they in the ſpiritual Court would not receive ing his Pariſh 

plea, Court was moved foꝛ a che rs fo2 that by the Law, in the Church. 

King H. 3 E. z. & E. 4. thep in the Eccleſiaſtial Court had not anp power 


le with e pzecinet of Pariſh Churches, neither are they there to A prohibition 
Pariſh Church, and ſo was the opinion Cu u ts 


indge, what ſhall be laid to be a mans , the opi 
| Ie heivhoſe Court, and therefoze bp the Rule of the Court a Pꝛohibition was xccugatica 
gzanted. : j : Courr. 


Herne Plaintiff againſt Lilborne Defendant. 
„ | 


N a Mit of Erro2fo2 toreverſe a Judgment given at Durham in a Wꝛit of , or E. 
V* right there bzought. Davenport fog the Plaintiff in the Wzit of Erroz, that ro, fo over 
the Judgment is Erroneous, and ought to be reverſed, 27 February. 6 Jac. WaS a, judgment, 
the Ten of the Wit —Licet ſolenniter exactus fuit, non venit, fed defalrum fecit, at the cc. | 
dapof the appearance. As to the Errozs, leveral imparlances there were, at enen 211: 
four Terms, at the laſt dap the party did not appear, and upon this default of * = *2* 
appearance, a Judgment final was there given, the which Judgment is Er- 
roneous: The firſt Erroꝛ inſiſted upon was (the entry being) Quia dominus Epiſ- 1. 
eopusDunel.nobis remiſit curiam ſuam, & after this no turther pꝛoteedings in the ſuit 
onthe to have ben there — but in Banco, and fo2 this cauſe, the Judgment 
there given, eſt in hoc Erroneous, fo2 when he doth remittere Curiam ſuam domino 
Regi, this ſuſt is then tobe removed bp a Tolk, and this fo appears in Fitz. Nat. F. N. B. 6. 2. 
bie. fo. 2 F. & fo. 3 F. & fo. 4. A. B. and with this agzees the Regiſter. fo. 4. A. quia F. fo. 3. F. f 4. 
dominus remiſit Curiam ſuam Regi, and there the foʒm is expzeſſed and ſet down ex- Þ Regiſter 
dellentiſſimo Principidomino Henrico octavo, &c. and with this agzees the Old Brok >. a 
of entries fo. 246. where the letters of the Loꝛd foꝛ remitting of his Court, are ic; ©. Pers 
et down.. The ſecond Erroz, the Wait of right is here bꝛought, the denfandant 2. 
comes, the Tenant imparles till an other Term, and lo from one Term to an 
other, and then at the laſt day, Licer ſolenniter exactus non venir, &c. and upon this. 
Conſideratum fuit per Curiam, that a final Judgment ſhould be given, (8) quod re- 
weret per defalrum,this aſſigned foꝛ Erroꝛ, that Judgment final ought not to have 
ben given, ateoꝛding to Penryns caſe, Coke. 5. pu. fo. 86. a. Where it is Aeſolved, 
gat if the Tenant atter the miſe joyned makes default, Judgment final upon 
his default ſhall not be given, but a petit Cape, fo2 that peradventure he map 
ave his default, by Fitz. Nat. bre. fo. 6. A. upon default after the miſe jopned the 
Judgment ſhall be final as well again the demandant by his Non fuit, ag a- 
Faint the Tenant, if he make default, after the mile jopned, and ſo is the Book 
af 25 H. 8 Dyer. fo. 56. pla. 17. & 1 Mary Dyer. fo. 103. pla. 8. that in ſuch a caſe 
Judgment final ſhall be given againſt an infant, and ſo the difference is put in 
Eu. Na. bre. fo. 5 N. & fo. 6. A. Where the default is befoze, and where after 
the mile is jopned; and as befoze it appears in Penryns caſe, that after the miſe n p 
jopnedupon adefanir, no Judgment final ſhall be given without a petit Capebe- 1 fl. g. , 
dei that upon the fo:mer reaſon given in 26 Hl. g. fo. S. it appears there bn Firzher- Note che dig 
bert that in a Wit of right Jud t final ſhall not be given, till after the mife ference. 
opned,and there it is held, that if in a Mꝛit of right, the Tenant doth vonch, and 2 * 7: fe. 10. 
recovers in value, a Judgment final ſhall not be given fo2 the Tenant againſt 1 
Ie douche, and lo is 10 H. 6. fo. 2. that a Judgment final ſhall be given fo2 
de demandant, againſt the vouche to hold quit; but fo2 the Tenant a common 
Judgment en value againſt the vouche, and not a final Judgment, and where a 
Judgment final ſhallbe,and where not upon default of the Tenant after the miſe 
opned upon the meer right, but a petit Cape, vide 12 H. 7. fo. 10. & 12. E. 4. 
fo. 


* % 


ett — 
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"for 20: 21- en Taltarums caſe, by F airefax, and in the Old Book of entries o 
JTaltarums caſe 246. and 247. and 1 Mary Dyer. , 5. pla. 51. and fo. 10 3. pla. 8. The Toꝛd 
9 


Old Pook ot ſors caſe. Walter foz the Plaintiff, in the Wzir of Erroz, that the Juden 


entries ®. „ given at Durham ig Erroneous, and ought to be reverſed; there is not g 
Mary Dyer ſo. Uſual tourſe, than in ſuch a cale to have a petit cape,fo2 it he be impꝛiſoned ee 
98.pla.51. goodcaule to ſave his dcfanit, by ſhewing ofthis; befoze the St atute of z»yj 


4 


& {.103- cap. 2. the Biſhopok Durham was as a Hing, and might pardon all matterga 


"FR 


= * _ that he had Jura regalia; the Statute of 27 H. 8. did take awap part of it; oy 
werde e's Franchiſe and liberty hath his eſſe and commencement from theCrown; the ki 
(notwithſtanding this) hath power and Juliice allo remaining in him, ſv 
do right and Juſtice, and this ig tacita exceptio, in all gꝛants of libcrtieg hy 
Ling, and that this right map be done by his Judges. Treaſens, Felony 
and Murders pardoned, per Epiſcopum, he hath his Judges, and thep have thi 
fes from him; and in TUrits of Trelpals, the Wat is of Treſpaſs don a 
tra pacem Epiſcopi, all this was ſq befoꝛe the Statute of 27 H. 8. 24. fo that i 
= Biſhop cannot remittere curiam but unto the Kings Court, to be there 

inte the laid Statute, and there is no Book in the Law, adjudged: in pj 

that a Judgment final ſhould be given, as in this caſe, the ſame was, fox 

akter a Judgment final given, there is no remedp foꝛ to be had, and ſo the 

ment thus there given, is foꝛ this cauſe Erroneous and ſo ought to be rei 
Geor. Croke fo2 the Defendant, that the Judgment was well given, and ſj 

be affirmed, there being no ſufficient Erroꝛ aſſigned foz to reverſe the ſame! 

1. to the firſt Erro2 aſſigned, the ſame being, becauſe the Wzit of r 
bꝛought here and ig Quia doroinus nobis remiſit Curiam ſuam, and therefoze ith 

ben urged, that the ſuit ought to have ben in the Court of C. B. and not i 

where it was, and therefoze the Judgment there given, was fo2 this cauſed 

roneous. _ Epiſcopus remiſit Curiam ſuam Regi; as to this it doth appear 
Book of 9 H. y. 12. fo. b. that a recovery in the Court of C. B. of Land ing 

ham, ig void, quia breve Domini Regis doth not run there: in 1 E. 4. fo. 10. t 
there held by all the Jultices, that if one be ſuretp fo another, to keep 

Peace, and he bꝛeaks the Peate, and hath Lands in Durham, that in thig q 
the King ſhall ſend-to the Biſhop of Durham, o2 to his Chancellour foꝛ to doh 

tution and when it is ſaid, dominus remiſit Curiam ſuam bp Fitz. N. B. this is q 
underſtood of the p2eſent Loꝛd, but where the Land lieth in Durkam, this i 
rauſe fo2 removal of the ſame, and bp the Law, it cannot be, and this jg 
ulual foꝛm, as appeareth by all the pꝛeſidents. As to the ſecond Erro? al 
2. being the matter of the gꝛeateſt difñ̃culty, and this is upon the final Juden 
there given whether this eue diu have ben ſo done oz not; where iſſue} 
jopned, and a Default, no final Judgment ſhall be given, without a peti ax 
Tin. 12 E. z. It appears bp Trin. 12 E. 2 Fitz. tit. Judgment, placito. 234. & 2 35. that a peitap 
Fitz. tit. Jueg- 18 tu be awarded befoꝛe a final Judgment ſhall be given, upon a default, al 
ment pla. 234. the miſe jopned, and lo 1g Penryns vaſe Coke 5: pa. fo. 8 7 286. that after them 
2 jopned and at the Niſi prius, the Tenant maks default, no Judgment final 
G. 5, 1% be givenbut a petit cape to be awarded, but this doth differ from the caleſ 
penryns caſe, now in queſtion, which is not ſo, but here it is upon an Imparlance, and a defal 
and lo upon this default, a gentral Judgment is to be given, quod recuperth 
ſinam, & erit quietus, being a default after Imparlance, ag here in this caſe a? uy 
ment final ought to be given, and fo the Judgment here well given, and u 
Mich. 19. E the default is, in contempt of the Court, there a Judgment final i Wh 
2 Fitz jolg Liben. 28 H. 8. Dyer. fo. 24. placito 15 2. and Mich. 19 E. 2. Fitz. title. Juden 
ment · Pia. 238. placito 2.39. Ag. touching this, where the Tenant appears and Imparte, 
*| the Niſi prius, the Tenant appears, and doth challenge the Enqueſt, al 
the Enqueſt charged, and returned to gibe up their Uerdig, the Ce 

departs in deſpite of the Court, and his default Recozded, at the dap 
Bank, ſeiſin of the Land was here awarded, without anp petit cape, bein 
that his p:eſcuce was Kecozded, and afterwards he departed in deſpite eff 
Court, and fo a Judgment final was here given, upon this de 
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pour. awarding ok any petit cape. In y H. 4 fo. 19. A. B. if the Tenant makes 
after Amp lance, and befoze anꝝ pleapleaded, this is in the nature of ; H. ig. 
weindefpite of the Court; and a Ont final ſhall be here given; 
he doth mock and abuſe the Court. Hill. 1 . title Judgment, placi- 
I eTenanr comes in and confeſſeth the Action in a Wꝛit of Bight, a 
ludament final fhall not be given, but a general gudgment, quod recuperet ſeiſi- 
2am; and this ſhall be no bar: But it is thete fald that if he do Amparle unto 
adap, and after males default; there a Judgment final ſhall be given; and with «2 8.4.6. 21. 
Adar 12 E 4. fo. 2 1. But it᷑ hath ben ſaid that the differente is if he Jm- 
Ales do another dap in another Term, and where it is in the ſame Term, ac- 
8 coking to 12H. 7. fo. 10, and 12 E. 4. fo. 21:thig is there. in 12 H. 7. but the opi⸗ 
nnd Variſkir/but by 1b H. 6. fa 2. and by Hillar. FE E. 3. Fitz. tit. Judgment, pla. 
47% & 1 Mar. Dyer fo. 98. & fo. 103. that when the Tenant hath taken a dap bp 
warlante, and makes — 28 A 910 oe — Tot 
are the Books fo2 to pꝛove this, (8) 38 H. 6. fo. 33. It the Tenant in a Wꝛ N 
— — makes default, the Judgment ſhall be final in a real 
and in a 8 of right 39 H. 6. fo. 16. touching this, and moze direc in 
Faint, if ina Wit fight, the Tenant malies dekault befoze anp plea pleaded, 
- and after imparlance, the differente there taken where the Judgment thall be 
quodrecuperer ſiſiiam, and where not. In this caſe here ſix leveral imparlantes 
hive been, andat the ſirth he makes default. Jt was ruled in the Court ol C. B. 
the Tenant do imparle, and this unto a day in another Term, oꝛ be it in 
ta Term, and at the day he doth not plead but males default, no diffe- 
kante there is, but in both thele tales a Judgment final ſhall be given, and fo 
his Judgment was well given, and ig not erroneous, but ought to be affir- 
med, ——Larten fo2 the Defendant, that the Judgment ought to be affirmed, 
and that this final Judgment here in this pꝛincipal caſe was well given, it 
appearethbp 3 H. 6. fo. 55. ina Wzit of Right. Judgment final given upon the 
'defaujtof the Tenant by Babington in caſe of fæ· ſimpe land, ſuch a Judgment 
upon the default of the Tenant, ſhall be given againſt the land, and ſhall be 
ag if it had been tried by the great Ale, and fo is 13 H. 4. fo. 8. Fitz. title 
ty pla.228. Ik the Tenant in a Wyzit of Kight, after the miſe jopned, 
eg default, the Demandant ſhall have a Judgment final to rgecover ſeiſin of 
| the land without any petit cape, and this is contrarp unto Penryns cale, Coke & coke 5 part, 
part) fo. 86. But againſt this it was urged koz the Plaintiff, in the Wꝛit of 5.26. penryns 
Grrd}, by Walter, that a Judgment final is not to be given befoze that the ca. 
Eonrt doth ſe the final right of the parties: This here is a Wzit of Right, and 
the right cannot be len as pet upon the default, and therefoze a Judgment fital 
ts not tobe given. Fo? the contempt of the Defendant, a Judgment final ſhall be 
* and that fo2 his contumacy (as the Civitians ſap) but this ought ſo to 
de, when it is in the ſame Term;he contemns the Court, and therefoze the Court Note the diffe- 
doth allo contemn him. But the difference will be, where the ſame is in real A- rence. 
Klong, and where in a Wꝛit of Night: Where the ſame ſuit is in real Actions, 
there the party map have his remedp,and where he man have his remedy, there 
upon his defaͤuft a Judgment final map be given; but where he can have no o⸗ 
ther remedy, there no Judgment final ſhall be given; the difference alſo will be 
where the imparlance is, ina real Action, and where in a Mꝛit of Rightzt where 
the ſame ig at a dap certain in the lame Term, and where the ſame is ta no dap 
rexfain. In this eale a final Judgment ought not to have ben given, and ſo fo? 
caule the Judgment is erroneous, and ought to bereverſed—Williams Juſt. * 
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t a Judgment final was given, this Judgment is clearly errone⸗ 


be the dap of Appearance the Tenant did not appear, but made default, and up⸗ 
| cnithis defaul 7 " 

ous, fo2 that befoze the Judgment final had been given, there ought firſt to have 
been awarded a petit cape, and fo2 this omiſſion the Judgment is clearlp errone- 
dus; and in this the Court did agree in opinion with him: But by the whole 
Conrt,if after the miſe jopned upon the meer right, the Tenant makes default, 
and a judgment final is given Upon this 3 without anp petit cape, hoes 
N | ut 
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| duch a Judgment final is well SH 
Coke pare f f. caſe) Coke 5 part, fo. 86. A. bee 
26. — | herein the Statute of 32, H. 8. cap. 2 
| ,and within an time ne they —.— 


24 e 


upon pou 7 Pk: ha 
— elapſos, and fo the Po down, TT” 4 


22200 pe Leen 
| tatute pzelcrives, , tringit. anno 
| | elapſos z bur whereit is of the Seiſin of the Anceſto2 there to declare wana 
fin infra ſexagint. annos g and this being not ſo obſerved bp him; 4 
" Coke part 4.43. Exroz una able, and this is ſo adjudgedin point, Coke 2 rh 
12. in Berils Caſe, That in a of W Wzight bzought upon a mans own 4 Oy 
cas. to declare upon a eifinintrars rrigint, annos ultimo elapſos ; and was it 
' M mp time in the Courtof CB. and this is ſo touched in Bevils —— 


he r i early eee | 


Yelverton and Croke Juſtices, did all with Willams Juſtice h 
that the Statute of 32 H 8. cap. got None. af hor benobſer 
The Judgment And ſo the whole Court ſeemed tobe allof 8 nion that thes 
erronieus &c. — 1. re . the Re cla] 8 dns 
1 t u he Opinion o Cour —_— are 
ended the ſame between nes. without further moving ey * 


9 is < N 
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Wi Jliam Heywood Plaintiff  apainſ Samuel Smith Defend a "a 


Entred Mich. 7 ac. B, R. Rox. I 73 I, 


f N an Anion of Treſpals and Ejectment, upon Non cul leaded, a 
An Aion of 1 Ber dict was found, and dd Verdi the tale ye cap be his em 


— — m tail, the remainder in tail, the remainder to the right heirs of Tenanti = 


Tenant 119 tail n F# the land, and after levies a fine to the 
1 with pzoclamations with warrantp, and dpes, the Bargaine n 


eoffiment over, this warranty deſcends upon the remainder man, and un ö 


this warrantp ſhall bar him, may 958 ueſtion: See the cale at large ug 
fpecial Verdict, Coke ro part, fo. Edward Seymors caſe. Croke Joſt 
Judgment ought to be given ine 396, fo: the Defendant. Firſt, Ji 
to be conſidered what is w this fre here, and whether there b 
1. Diſcontinuance in —— cale, and 
| be anp Dil wo; * D 
Ap me in yo; —— a barg 
15 al the eſtate which he lawfully 
| , but no moze, anduntil 5 
5 paſſed * the Inrollment, 
e Bar aine bp fo:ce of this enters, and was 
comes the fine, which is no moze but akfeoffment of recozd, this fine is þ 


leale of his rightandwarrantp : Jfthe Tenant in tail makes a leaſe ber 4 


fterwardg grants here the reverſion bp fine, this is a Diſtonti 


th the frehoid:; but if he make a leaſe fozlife,and ner grants ther Yor 


ne,this is no Diſcontinuance,unleſs executed. See fi this L irtleron Il 
| apter af Diſcontinuance, fo. 138. placito 609. & fo, 139- 2. to the w Mi 
what is here wzought bpthe fa ame, being fallen upou the hex in ail, 


I 
gp 
1 


144 ot 
54 
; 1 = 
2 A 
3 


is 1 no of he w. e 2 


Sri gr Derr gers reer = Þ 2-122 ern r. 


4 


* 
* * 


Termin. Trin 9 Fac. 


FC. 


„ 


(02 file, a collat 


4 * N 


JR 608. 


* 


where 


tho 
p, 
8 2 
* 'T 4 
< 1 : y 
5 . 
80 o " 
5 2 2 * 
5 7 4 * 
v4 ,9 M 
4 — 
4 0 2 3 
— [! - 
* " 
» 


and lo. N one tomes in ihe per op drht poſt e 
Ju 35 Hin the Chin a caſe Secwiry Jenniogoith 


* 7 28 * LO © 2a : 3 , 
39 Eliz. C. B. habe benefik of the warrantp. 
Jennings a- Hangs, 8 

ge inſt .Jen- 


ning. 


"yy 


1 


jy 
1 


* 


0 


a Feaſe fo2 life to one, the remainder over in fæ, Tenant fo: life grants his en 
to another, to whom an Anceſto2 collateral of him in remainder doth rein 
with warranty, this releale doth not inlarge the eſtate of him to whom then 
23 E.. fia. ti- [eaſe was made, betauſe the reverſion did continue as befoze, as appears wy 
ile Releaſc,pla. E. 3. Fitz. title Releaſe, placito 4.2. 41 E. 3. Fitz. title Garranty, placito 15. 4 E. 3. fo. 1. 
ee Su. and 1 H.. fo. 1. But otherwiſe it is, if the Tenant fo2 life had ben di iled, m 
:«nty, pla. 5. then an Ancelto? collateral had releaſed to the diſſeiſoꝛ with warranty, this 
45 E.3.t0.21.6 Hd, becauſe that the eſtate fo2 life, and the reverſion alſo, was deveſled by 
: [1.5.0.4 diſleiſin at the time of the releaſe with warranty, as appears by 21 H. 7. h 
a. Foz the rule of the Law is, that where the remainder is cemoved and diſſh 
ted at the time ol the warranty annexed, and befoze the warranty doth deſan 
there is no Difcontinnance by this, where the lame eſtate doth continue 
ont alteratton; but where this is removed, notwithſtanding the particulat# 
ſtate be regained, net by this there fhall be a Dilcontinuance ; but where ihn 
is no alterationof the eſtate, there can be no Dilſtontinuance. A ſecond i 
fon that this ts no Diſcontinuance, 'becauile that he is in of an other eſtatech 
chat mito which the warranty was annexred and there loze rhe fame tan woll 
Diſtontinuance, neither fhatl he have ann benefit of the warranty, and this 
22 Aſſes pla. Prnreth by the 22ch Bock of Hffiſes, placito 37. that a man ſhall not habe any ben 
37. pf che Warranty it he be not in under the lame eſtate to which the warranty 
| 1-100 Chap, Anexed; and where an eſtate is made wirh warranty, if once defeated;theſill 
= Gan Bye; as appears by Littleton in his Chapter of Garranty, fo. 169 pl. 41. WM 
0. 169 pl. warranty ſhakl never inlarge an eſtate, but the ſann is always iu go wü 
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urp kannot find 
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in capite, I 
toꝛding 


63 E. 3.10.4. 
pla. 1 I, 


damn out of him, and lo turned into a right oꝛ not; as to this, the ſame is | 


not futrned into a right, but if they all do dye, norwithſtanding any thing which 
bath been done, this ſhalldeſcend unto him in poſſeſfion. In the nert place, 
as ko the warranty, and Quid operatur bn this, the nature of this ig, to bind the 
poſſeſſton of him, oꝛ ok them, from whom this doth come, but not to bind 


Hole which have the poſſeſfion ; the poſſeſſion of others it ſhall not bind „but 


right only (it he have a right) and fo hearty, notwithftanding all this, 

here is no Dilcontinuante in the cale. Ehis fine here doth bar the intail, 
und all the iſfnes of his body, but it doth not bar others; if there be tſſucs and 
aſtets, there the fine will be a bar as to the warranty. If Tenant in tail makes 
a bargain andſale, and afterwards enters upon the bargainee, and makes a 
Feofkment to another, and dypcs, this is not a Diſcontinuance of the * — 
; | Vecaue 
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| becauſe he was not then ſeiſed by fozee of the tail, bur bp difleiſn,andif them, 

try and feoffinent here ſhall not make a dilcontinuancea fortiori the fine here 

make no diſcontinuance.; fo that nothing 5 hers W2ought bp this fine but 

thereby a bar to Henry Cheney that levied the fine, and to the heirs of his bay 

And to this eſtate hete there is a warrantp knit, the warranty is knit to 

eſtate, and befo:e this doth deſcend, the remainder is removed, and he hath ay 

a right; the, p2oper nature of a warranty is to be knit unto an eſtate, andi 

there is anp alteration of the remainder, it is then to be conſidered how far gg 

Littleton Chap. hall be a bar. It appears by Littleton in his Chapter ot Garranty, placito 3% 
Garranty, pla. and with this agrees all the Boos, that a warrantp being annexed unte aug 
739. ſtate, doth determine with the eſtate unto which it is — : Pere in 
caſe a lineal warrantp is knit to the firlt eſtate, and a collateral warranty wy 

the Fe nn a warranty ſhall never be extended foz to enlarge an eſtate, giz 

be of fozce any longer than the eſtate to which it is annexed, ſhall have cone 

ance, and the warrantp here goeth no further, but tothe eſtate given bp the 

It a man have an eſtate with — and he aliens this, the warranty 

this is gone and determined, and ſhall not go to his aſſigne; fo2 ſeparate t 

ſtate to which the warranty is annered, and the warrantp is gone; if the wy 

ranty be annexed unto — poſſeſſions, if an other comes in in the poſt; the warry 

ty ſhall not bar him. 7 Ez. pla. 34. & 46 E. 3. fo. 4. if a man makes a gil 


tail; and warrants the land to him, his heirs and aſſigns, the Tenant in i 

makes a feoffment infe; and dpes, in a Formedon in Reverter he ſhall rebutth 

dono2 bp fozce of this warrantp, the which is good Law, being intended of 

Searof Weſt. 2. ift in tail befoze the Statute of Weſtminſter 2. cap. I. de donis conditionalibus, fo iii 
c. I. de donis then the warranty wag annered unto an eſtate in fee⸗ſimple, and the donozby 
conditionalibus. onlp a poſſibilitp of Keverter, the which map well be barred. by a Collatz 

4 warrantp. 45 F. 3. fo. 2 1. b. Tenant in tail wit — makes a Leale ſo i 

co 


this is onlp a diſcontinuance fo; life: If an Anceſtoz collateral of the Tena 

tail releaſes to the Tenant fo life with warranty, and dpes; and the Ten 

=> life dpes,this warrantp ſhall not har; but otherwile it is it the Tenantlh 

ie be diſſeiled, and then a collateral Anceſtoꝛ doth releaſe with warranty, kk 

tauſe the eſtate was diſcontinued. It is inthe next place to be conſidered 

whether the warranty in this pꝛintipal caſe ſhall be extended unto the eſtate 
fee-fimple made bp the feoffinent, clearlp it ſhall not. If the Fcoffee be aug 

what eſtate ſhall he recover? He ſhall recover no moze in value than ate 

to the eſtate to which the warranty was annexed, and no moze than he ſha lg 

cover bpreaſunof this warrantp, no further ſhall he be barred bp realon 
ſame ; and then when the eſtate to which the warranty is annexed is avoided 

warrantp alſo ſhall be at ancnd,and the right revived. As to the laſt matter 
ſiderable in this caſe,this is only found bp verdic,and not pleaded; if rhe au 

teral warranty here in this caſe ſhall bind the remainder man, the ſame ſhall 
bar though not pleaded; foꝛ the rule of Law is, that in ſuch Actions in which 

As touchine kannot plead. there the matter to be pleaded ſhall be found bp verdic,and tai 
* — well; but where the party map plead, there the ſame is to be pleaded by himY 
of a warranty, an Ejectione rmæ and A ion 0 It eſpaſs, A in an Action upon the Statute 0 7 5 L 
17 fi d Action of nd i h tek 

where to be cap. y. a Warranty is not to be pleaded; the nature of a warrantp,and to have 
pleaded, and nefit therebp,is to be bp wap of voucher and rebutter in a real Action, andi 
where ni. gther wap can a man have benefit of a warrantp; a warranty is to be a vil 
| ſaved fo2 the benefit of thepartp,andthe ſame is not to be overth;own:{Uhet 
Note the aig. man hath a warrantp, and is impleaded in a real Action, and he hath a wan 
ference where means to have advantage bp the warrantp,but he doth omit the ſame he A. 
in a real, and hig lache s ſhall loſe the benefit of the ſame fo ever after; but if it be in a 
_ in a pcr- ther Action e he cannot plead this warrantp, as in an Ejectione firmæ ai 
onal Action. ther perſonal ng, a collateral warrantp cannot be pleaded bp wap of 
but he cannot plead the ſame in thele caſes, pet he ſhall have ben 
of this warranty without pleading of the ſame, and that in this Wd 
ner, bp his giving of the lame in Evidence to a Jurp, and the lan 
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the Perdic of, the Jury, and this i verpciear bp manp Au- 
. „ 2K. a. b 29 H. J. fo, 4. 4. 41 H. 7. 
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5 — Dyer fo. 76. pla. 29. & 30. that the wozd (pro) males a Contra to be 
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12 rne ee wap over Yi 3 nino ill 

to 
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he | 
- cauſe of the duty 


and the other his Action fo2 bzeachof pꝛomile. 10 Eliz. Dyer fo. 270.pl 


one Sopenant 4 0-97 3 — ſo the Judgment is well given, and noi 


paid, ( pro transfretatione, & c.) he mult exmꝛeſſp lap the pexfozmance of that 
was to be done on his part, being matter pꝛetedent to the papme 
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by | 

— bo of His counlul luch a dap and pear, fo2 two'pearg 

ont brought fo2 His monp; he ought tofhew in his C 
g wich him and bid give fel; toꝛ chis as that which in 
; but if it were a pꝛomiſe to pap ſo much upon che pan 
the other fo2 to do ſuch a thing, there in this tale it is a pzomile again 
mile, and the one of them map have his remedy by wap of Action to2 then 
4.23. 


i £4 


by © 
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_ 
. 
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, 


7 Office. of the Steward of a anna? was granted to one, and g f 
a to 15 — & occupatione officij illius, there it is a ure whit 
he ſhall not be charged, in the purſuing of his remedy to2 the Rent, to ſhew 
he had exerciſed the Offick, fo2 that if he have not this done, the A 
Kent is determined, and made not deſtrainable: This agræs with * 

theſe do differ from the calechere in queſtion; fo2 here inthis tate, 


1 
11 


H. 5 


Err = © a © 


neons,:and ſo to be affirmed. Velverton Juſtice, Where the papment is to ben 
— — pꝛeredent, there the party is to alledge perl 
the matter befoze he can maintain an Action foꝛ to recover the mu 
ot ile it is, where the matter to be perfoꝛmed is ſublequent to the pam 
and Ughtreds caſe, Coke 7 part, fo. 9.8 10. 18 good lam, and nothing at all agai 
this. he caſe befoze remembzed in 6 E. 6. Dyer fo. 76. pro maritagio, one covenal 
koʒ ta male an eſtate, this (pro) makes a condition, and is matter pzeceltd 
the perfozmanceof which ought firſt to be laid down, befoze the eſtate toben 
ed to be made fo2 this can be obtained: The pzincipal cale here is not lit 
tale where there is one pꝛomiſe made againſt another, there thep ought uo 
their ſeveral Actions upon the ſeveraſ pꝛomiſes, the one againſt the other zi 
is not ſo in the caſe here, foꝛ befoze he tan here have the mony tovenanted⸗ 


228882 


nt, wh 
the pꝛeparation and ſetting fozth of the Ship, the which is not here ſoda 
and koꝛ this omiſſion the Declaration not good, and ſo the Judgment notV 
given, but is erroneous, and ought to be reverſed. Flemming chief Julbe| 
the Covenant were that he ſhould take all the Waxes into the Ship, and\al 
tranſpozt them, and then the other doth pzomiſe and covenant foꝛ to pap itn 
mueh fo2 the @me, 02 doth covenant that when he reteꝛns to London to pay Wl 
much fo2 the ſame; hexe ok neceſſitp he ought to ſhem his taking in 
Mares, and the traitpoztation, and his retozn, befoze he can recover thei 
np againlt the other, and this he hath here failed to do in his Declaratiqu 
ſo the Declaration fo? this defect is not good, and foz this cauſe the Aude 
Is erroneous, and to be reverſed. - Williams Juſtice, This difference mapM 
ken, here thep are not ag ſeveral Covenants, and ſo one againſt another; 
then are here as Concomitantia. A the one doth covenant foꝛ to-tranſpozt Gf 
from place to plate, and the other covenants to pap ſo much fo2 the ſame, 
are ſeveral Covenants, --and the; one map well have his Action amm 

340 ®* . 
CY 


*. 
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the monp, and fo2 this omiſſion, the Declaration is defecxive, and fo? this cauſe 
Judgment ought fo2 to be arreſted. Williams Juſtice, Jf the caſe had been that pou 
do pzomile that ſuch monies as the Plaintiff ſhall lap foꝛth and dil burle, foz 
ſuch goods koz pou, to be tranſpozted into lreland fo; pou, pou do aſſume and 
pzomile to pap the ſame ; is not this a good p2omile, and upon good conſider- 
ation? clearlp it is, and gives a good cauſe of Axton to the Plaintiff, if the 
monp be nat paid. Yelverton Juſtice, Af FJ do requeſt one foꝛ to bup ſuch a Geld- 
ing fo2 me, and do p2omiſe that J will repap him again, and he buys this 
Gelding foz me accozdinglp, clearlp he map well have an Action upon the cale 
againſt me fo2 this monp upon mp pꝛomiſe, and IA may take the Gelding, and 
hefoze mp taking of him, the pꝛoperty of the Gelding is not in him, who 
bought him tompuſe, but the p2operty is in me, who requeſted him to buy the 
Gelding fo2 me, quod tota Curia conceſſit; ſo here in this caſe there wag a pꝛo⸗ 
mile foz to repap all ſuch monies as ſhould be disburſed foꝛ him, foꝛ certain 
Merchandiſes to be tranſpozted into Ireland, foꝛ not payment of which monies, 
\the Action here is well bought againlt him, and the Declaration is good, 
and ſo Judgment ought acco2ding to the Verdict, to be given fo2 the Plaintiff. 
The whole Court 8g2ced in this, that this is a clear cale fo2 the Plaintiff, 
that the Defendant ought foz to repap this monp, notwithſtanding the goods 
were not bought with his pꝛoper mony, and that the Plaintiff here hath juſt 
m— * that the Declaration is good, and Judgment to be given fo? 
the Plaintiff, | 


Note, that the Counſel foꝛ the Plaintiff infozmed the Court, that the Plaintiff 
was in forma pauperis, ᷑ thereloꝛe p2aped that the Plaint. might not pap the box, 


berauſe, as it was alledged, the Plaint. was not woꝛth ſo much as to pap the ng 
| | > | W illi- 


Aw 


— 


{ 


tal 
—— 


Dan 

a Williams , pot ought to pap the Box this notwithlianding, and 
Nora, le diffe- N this, where po do retaver, there vou are to pap the Bir Fa 
drs pn. pou fire in forma pauperis, otherwile where it goes againſ}-pou : Che 
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peris. juag. Court were clear af opinion that the Declaration here is goo that the 


ment given per tiff Hath juſt caule al Action, and therefoze the Rule of the Court was; 
euriam, &c. intretur judicum pro querente, and the Box pas. A 


Skipwith Plaintiff againſt———— the Inn-keeper.- 


| - 45. 
Skipwiths caſe, Ide a Trover and Converſion : The tale appeared co be this; A from 
in « Trover 1 comes to an Inn with mp. Pozle, and there leaves him to ſtand at Bay, k 
coareri?- Enown to the owner; the Yozle there eats out his pꝛice and value; the pm 
which left him there, comes not to pap foz him; afterwards the true dunn 
the Yozſe hearing of him comes to the Inn, and there finding of his Þoyle 
mands him of the Inn keeper, who refuled to deliver him unleſs the wy 
there owing foz him was paid; the queſtion moved to the Court wag ij 
dw the Jnn-keeper ſhould come to his monp, and whether in this cafe hou 

re 7 Voꝛle, until he be pad and diſcharged fo his Meat, in regardj 
he which left the Hozſe there, wag not the true owner of the Yozfe : The Gy 
2 Cr. 188.189. in this caſe were divided, bp the opinion of two of the Judges, the Inn 
. Mo. 876. 877. here map well retain and kep the Hoe, till he be latisfied the mony then 
ie ing to him foꝛ his Meat; and bp two other of the Judges, that he coulhy 
* 1; retain andkep the Hozſe from the true owner fo his Meat, being not leſt 
2 Ro. Rep · 438. VP him, but by a ſtranger unknown ro him. Williams Juſtice, and Croke Ju 
439- bothof opinion clearlp, that the Jnn-fieeper map retain and keep him tj 
Pop, 207. Meat, till he be paid and ſatisfied foꝛ the fame, foz that the Jun-keeper here 
not bound to take knowledge of the true owner of this Hozſe,- thus left io 
in his Inn at Yap bp another. Yelv. Juſtice, and Fenner Juſtice held the conſt 

that in this caſe. the Inn⸗keeper cannot retain and keep the Hoſe from 

right owner, coming thither and demanding of him, till he be paid fo2hig ny 
being left bp a ſtranger unknown to the right owner, but that he muſt habe 

remedp againſt the party which left the Hozſe there, and of him (oꝛ ol no 
— have his latiskattion fo2 the time that the Ponte continued there. Flemming 
: Juſtice was abſent, and ſo the Court rewaincd divided in this caſe, and non 


the par- 
ws. | ſaid init; the parties afterwards agzeed, 


A man bound Note, that one was bound bp Flemming chief Juſtice, fo2 to appear in B. R Cr 
to appear in moved the Court foꝛ to have his appearance relpited, in regard that he 

B. K before arreſted in the interim, at the ſuit of another, and impziſoned, fo that hen 

the Gay, ce. not appear. Williams Juſtice, if a man be bound by a Hiecogniſance foz to app 

in a Court ot Kecozd, if befoze rhe dap of his appearance, he is arreſted at 

ſuitof the King; and befoze the dap of his appearance he is impyiſoned, i 

ſhall diſcharge his Kecogniſance ; but if he be arreſted at the ſuit of ana 

and imp2iſoned, by reaſon of which he cannot keep his dap, he by this 

* Bzokenhis fecogniſance, and this is the differente to be obſerved fo2 goodW 

Note the differ- ne whole Court in this cale did ſem to incline, that in this tale he ſhonll| 

— * * diſcharged, becaule that he was bekoze the dap arreſted and impziſoned, off 

for appearance it Was not in his power fo; to appear. Williams Juſtice , he might M 

chall be forſeit- entred bail upon the lecond arreſt, and impziſonment , and ſo toi 

ed, and where enlarged himſelf, and appeared; the reſt of the Judges againſt him e 

not. in that by reaſon of his impꝛiſonment he is to be diſcharged of his appear 

Se Littleton in his Chap. of Continual claim pla. 436, 437, and 438. When! 

pꝛiſonment ſhall excule appearance fo2 to make a continual claim, and 

— Aboida diſcent, 02 an utlagare, if he be impꝛiſoned at the time. 
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that in a Urit ol Erroꝛ koꝛ to reverſe a Judgment given, the Erro? 
aligned was, that an Inkant appearing by his Gardtan, and coming to hig r fern 
full age, did continue fill by his Gardian, whereas he then ſhould have ben bn 1. 
his Atturnep, and Judgment was ſogiven foz him; and to reverſe the Fudg- Jud 
ment, this was aſſigned fo2 Erroz. Williams Juſtice, and the whole Court clear⸗ n 


Ip that this is no Erroz, but the Judgment ought to be affirmed, foꝛ the Judges med pared 


ak nie, g comeF ben ll age, and rc by te 
44 0 he whole Court, f Nadament was affirmed. e bag 


Armitage Plaintiff againſt Diſon Defendant. ' 


5 | n the caſe ſoꝛ a pꝛomiſe fo pap, Ec; the Plaintiff declares of an ation up- 
Tivers fums disburſed fo the Defendant, quæ quidem ſummæ in toto ſe attin- on the caſe 2 
guar to the ſum of 23 l. whereas it wag 'Viit 20 l. Upon the Non Aſſumpſit plead- * promiſe, &c. 
ed a verdi was given foz the Plaintiff, and this matter of the miſcalting. 
was mobed in arreſt of Judgment. It was urged fo? the Plaintiff, that this 
being but only a miſtake in the caſting up, is to be amended, and ſo was it held 
Mone Gaughrons caſe a Oper here in this Court, who lold divers pieces of Cloth; Gaughtons eaſe 
and fo; every piece he was to have fo much, who b2ought his Action upon the pan in BR. 
tale the faid lum, and it was found fo2/him, and in caſting upof the ſum nan 

was the like miſtake; and it was moved in arreſt of Judgment, but it 
Was overruled, and by the fule of the Court the ſame was amended. Williams 
Juſtice, J was of Countel in the laid caſe of the Dyer, which cafe wag, as it 
Was cited andadjudged fo? to be amended, the like caſe was here in this Court; 
A cale of a Kent fo? 39 8. due, and he to whom the ſame was due did demand 
2 L. it was here held that he ought to have tendzed the 39 s. and fo2 that the 
fame was not tendꝛed, this was here adjudged fo2 ts be a fozferture, and 
at the other may enter fo2 the lame, in regard that he demandingof 3 J. in 
is included a demand ok the 39 s. So ik a man be indebted to me in 20 1. 
and J bung an Action foz 30 1. T ſhall recover mp 20 l. Williams Juſtice, And The at 
the whole Court in this Pꝛintipal tale, the miſtake in the caſting up, is to be dg. 
— attoꝛding to the true caſting up, and ſo by the Rule of the Court, the 


Pothill Plaintiff againſt May Defendant. 


Pa . — the caſe was,the Defendant being Parſon of D. did libel in , p,.1.;-:6, 
the {piritual Court fo Tithes fo? Silva cedua, and fo2 the Perbage foz depa- granted, &c. 
| ng of his Geldings ; the Plaintiff there ſhewed that they were his Dack- 
[np Geldings which he kept foz his pleaſure, and foz himſelf and his ſervants 
to ride 1 being his laddle Dozſes ; and this plea being there refuſed, foz 
this cauſe he pꝛaped a Projibation : the whole Court were clear of opinion, 
chat there was god cauletoz a Pꝛohibition, fs2 that theſe Pozſes are not Tith- 
able, no; anp Tith Herbage is to be paid fo2 them; otherwiſe it were if they 
pad been Cart⸗hoꝛles which he had to till hig Gzound, oz fo2 Cattel bought, and 
atted to ſell again foꝛ gain; foꝛ theſe he ought to be ans werable to the Parſon 
fo; the Þerbage of them, but not fo2 the Herbage foꝛ his Geldings by him kept, 
and uſed only foꝛ his pleaſure; but it it was fo? ¶MHoꝛking⸗Hoꝛſeg to2 the Cart 
02Plow, oz fo; fat Catel, bought and fatted to ſell again; of ſuch Cattel al- 
lowance is to be made foz their Herbage, becauſe that a Pꝛofit doth eome in bp + Prohibiriqg 
them; but otherwile it ig of ſaddle Hozſes. The whole Court agzeeed in thig, grancca. * 
and therefoze in this caſe, by Nule of the _— a Pꝛohibition is g2anted * f 
5 2 aby 
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Daby Plaintiff againſt Holbroke Defendant, þ 


— 4 


\ [ * 


A Writ of Er- Ia Wait of Erxo2 foz to reverſe a Judgment given againſt the Plaintiff 
ror to reverſe ing an Inkant, the Erro2 aſſigned and inſiſted on was, becauſe hl 
a Judgment, c. A udnent given Against him, wag quod capiatur, the which ought not ſo to 
upon the Book ot Mich. 16. & 17 Eliz. Dyer. fo. 388. placito 4.1. where if anq 
fant be Plaintiff bp hig Procheine Amy, after his s makes an Atturny 
and then becomes Nonſuit, he ſhall not be Here amerced, fo2 that he is with 
age, and if fo, then no —_ ought to be awarded againſt an Jnfant, 4 
therefoze this being here lo awarded is a clear Erroz, and \s the Judge 
rroneous, and foꝛ this Erroz to be reverſed. Williams Juſtice, A Judgny 
quod capiatur, ought not to be given againſt an Jukant, foz that an Infant 
not to be 3 and theretoze it appears bp the Book of 14 Aff p/acito, ij 
where an Intant was found to be a diſleiſo2 and not imp2iſoned, becauſe hewy 
within age; and with this agzes 10 Aff. placito 1 Brook title Impriſonment-pluiy 
37. 38 Aſſ. placito 10 Fitz. title Impriſonmentplacito 27. and Brook title Impriſomentpluy 
62. & 38 E. 3. fo. 5. all do agze in this, that an Jnfant ſhall not be impziſa 
43 Afl. placito 45 Brook title Impriſonment, placito 7 5 an Jinfant is found a Diſleily 
o that he ought to be impaiſoned ; he ſhall be pardoned per Curiam, quis lia 
Paſch. 4.3 E. 3 Fitz. title Impriſonment placito 16. Jn an Aſſiſe, it was found fazth 
— » adjudged that he ſhould recover ſeiſin of the Land, and that 
ant ſhould be amerced and taken; but becauſe it appeared that he wg 
within age, he was neither to be amerced no2 impꝛiloned, but both of thay 
ze A. pla. 18. pardoned, quia infans. 30. Aſſ. placito 18 Fitz, title Impriſonment pla. 1 O. & Br. tit. ly 
— priſonment pla. 46. In an Attaint bꝛought by an Infant, which paſſed againſt hig 
1% Br. cle and he was there adjudged to pꝛilon, and pet an Inkant, but by 41 E. 3 
impri ſonment title Impriſonment pla. 17. an Inkant Nonſuited in an Attaint, ſhall not be inyy 
pla. 46. ſoned, quia Infans. 16 AM placito. ) Fitz. title Impriſonment p cito 25. & Br. title Im 
ſonment pla. 4.5. a feme Covert being found a Diſſeiſoze 9, with fozce and Arm 
14 E. 3. fe. fhall be impziſoned, but contrarp it ſhall be in the caſe of an Infant, 14 E 3 f 
Eaolon . 18 Br. tit. Impriſonment placito 4.3. Two were found Diſſeiſozs with fozce and arn 
— py Fu the one of them was an Inkant but of 18. pears of Age, and therefoze he un 
| not impꝛiſoned, but the other was; ſo that by thele Authozities it appear 
that an Inkant ſhall not be impziſoned, foz anp caule by his Bodp, and 
cozding hereunto, there are two direc peſidents adjudged in point in this Ce 
ag Williams Juſtice obſerved, that an Intant ſhall not be impziſoned bp his Ben 
and therefoze inthe pꝛincipal caſe here, the Judgment given againſt an Ina 
—qod capiatur 18 Erroneoug. Allo by Williams Juttice, a — j 
contempt ſhall be fined; but there is no taſe in the Law to be ſhewed, lan 
warrant this, that the Judgment againſt an Inkant ſhould be quod capi 
(unleſs it be only in caſe of Felonp) (this excepted) there is no tale in Ll 
Judgment re- fog to warrant this Judgment, here given againſt an Inkant, quod capiatur: UP 
verſed per Cu- ty hole Court did agꝛe with him herein, that this is a clear Erroz, and thereivx 
= bp the Rule ok the Court foꝛ this Erroz apparent, the Judgment was reveri® 


6 


Tut Paintiff againſt Kerton Defendant. 


action u an Action upon the caſe fo2 ſcandalous woꝛds ſpoſten by the Defendantl 

th cas for 1 Plaineif, veing high Sheriff of his County. and a Juſtice of Peat 

words, bee. the words were theſe—(s) he meaning the Plaintiff, hath couſened the — 
: d 


gestatten wil 
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Harford of ag much as he, (innuendo the Plaintiff) wag wozth, and laps the 
— theſe oO to be ad damnm 2.0001. Upon Non culp. —— 1 
dir was given fo2 the Plaintiff. It was moved in arreſt of Judgment that 
theſe are. not Actionable. Yelverton, Croke, Fenner, and Williams Juſtices, 
Ciearip ſe woꝛds are not Actionable. WilliamsJuſtice, There wag a caſe herein 
; judged, where an Action upon the cale was bzougght foz 4 by 
chant Plaintiff, fo; ſcandalous wozds ſpoken to him, which wo:dg 
theſe (s) Thou art anerrant Knave, fo2 pou. have Coulened all Coventry; 

upon a motion in arreſt of Judgment it was adjudged bp the whole Court Juagnent pee 

re, that theſe woꝛds were not Actionable, and fo in the p2incipal caſe here, Ciao, be. 
Jer, art was clear of opinion that the woꝛds are not Actionable, and there- 

25 the Kule of the Court was, quod querens nil eapiat per billam, 


Pietiy Plaintiff againſt Waight Deſendant. 


an Action upon the caſe foz ſcandalous wozds ſpoken by the · Defen . 
1 to the Plaintiff, which wozds were thele. (8) Thou art a thief, foꝛ fn. eg der 
thou halt ſtolſen my ſheaf of Cozn, ad—-damnum. Upon Non Culp. pleaded a words, &c. 
verdict wag found 1 Plaintiff, Jt was moved in arreſt of Judgment that | 
theſe woꝛds are not Actionable. The whole CON of opinton, that theſe 
Words are ſcandalous and Actionable, becauſe it"was Cozn lping upon the 
Gzound ; and ſo if the woꝛds had ben, Thou hath ftollen a buſhel of my Ap- 
ples on the Gzound, theſe wozds have ben here adjudged to be Actionable; ,,, . 
it had ben, if that he had ſaid mp Apples out of mp Ozchard, there 
not Acionable; but if the woꝛds had ben, Thou haſt ſtollen two Armfulig of 
my wood, theſe woꝛds are Actionable; and fo here in this pꝛintipal caſe, be- 
taule the Coꝛn was made up in ſheaves, and the party hath a ſpecial pꝛoperty 
therein, and therefoze this is Felony, and fo2 this cauſe theſe woꝛdg thug here 
tothe Plaintiff, are verp ſcandalous and well Actionable, and fo by Here 
Kule of the Court, Judgment was entredfoz the Plaintiff, 27 


c. 


Noa, that an Action of Treſpals was b2ought by the Maſter foꝛ an Aſſault In aa; or 
and Batterp of his Servant, the which Aſſault and Batterp was, fo2 giving Achault and 
of him a Boron the Ear, ad dammum. Upon Non Culp. pleaded a verdicn wag battery, &e. 
giben foz the Plaintiff. Jt wag moved in arreſt of Judgment, that the Decla- 
ration was not good, fo2 that it is not laid in the Declatatton, per quod ſervi- 
num amiſit; bp the opinion of the whole Court, the Maſter ſhall not recover a 
damages if his ſervant was not wounded, fo that bp re of this · he ha 
loſt his ſervice, and lo he ought fo? to lap it in his Declaration, o2 the ſame 
is not good, Williams Juſtice cited one Glanvils caſe, in an Action of Treſpaſs, Clanvills ceſe. 
q; an aſſault and Battery, which was foz giving a Box on the Ear unto a 
Knight, and foz which he bꝛought his Action, and did recover 2001. damages a 
fo; this. Jn the pꝛincipal caſe here, fo2 the omiſſion of theſe woꝛds in the De- Judgment, &c. 

ation per quod ſervitium amiſit, the Declaration is not good, and the Rule of 
the Court was, quod querens nil capiat per billam. 


Nota, by Williams Juſtice, And agzeed by the Court, that if a man do make a 
Jopnture bp deed unto his Aike, during the Coverture,and afterwards of this 
nd the Pusband and his Wife do levie a fine, pet clearly, this ſhall be no 
bar toher from bꝛinging of her we of Dower, but that ſhe map well have 
this after the death of her Husband. | 


The 
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Ihle caſe of the Conſtable of Srepne. 
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Touching the Nota, that a Mit of Keſjitution was 25 ed, fo2 to reſtoze a Conftabletojy 
ras #1 Pace where he was Conſjable, being cholen koꝛ the Dille of Stepney, and (ly 
n by the Julitces of Peace, and diſplaced again, of which Manoz the 
The caſe of the Wentworth Wag Lozd, which Conſtable of his was removed befoze bp the gy 
Conſtable, tices of Peace at their Quarter Seſſions, (and after put in again by the 
Williams Juſtice. Juſtices of Peace are to elect Conſtables of Hundyehy 
and alſo high Conſtables, and thele as they are to be choſen by them, lo thy 
are alſo removeable by them, ik there be cauſe fozit ; but if it bein a Way 
and the Conſtable is choſen and \wozn in the Court Let, the Juſtices of Peg 
here have no power noz Authozitp fo to diſplace him: But they map fine hin 
if there be cauſe koꝛ it. Velverton 2 agzed- with him herein, that a Jui 
of Peace cannot diſplace ſuch a onſjable eing elected, and [woꝛn to he 
ſtable in the Court Let, (as here in this caſe he was) Alſa a Jultice of ; 
is not to cle a petty Conſtable, In the pꝛincipal caſe, here the cuſtom i 
placewas that theNeighbourg in theÞamlet were to make choice of ſuch au 
to be their Conſtable, and to pzelent him to the Loꝛd Wentworth Loꝛd of 
Manoꝛ, and then to have him lwoꝛzn, a Juſtice of Peace cannot diſplace ſigj 
Conſtable. Jn this caſe the matter was, the Juſtices of Peace did remote a 
diſplace this Conſtable, (thug elected and wozu, ) and did elec and ſivear i 
other, to execute the 2 of a Conſtable there, and they of the Hamlet 
toꝛding to their—Cuſtom did chule their fozmer Conſtable again, and di 
ted the other, and — this he pꝛayed a — of Reſtitutfon to be reſt 
his place of Conſtable again, being fozmerlp choſen and [woꝛn togrecuteth 
| fame, by the — of eace. Williams Juſtice, There is no pꝛeſident of ſug 
No Wrir of d TUrit of Hieſtitution ko: a Conſtable, But an o2der by the Kule of th 
—— for Court was entred, that the firſt 1 of the Conſtable choſen by the 
Conſtable to and appꝛoved of by the Loꝛd, was altogether unlawful, and the Conſtable cho 
his place. 
and lwoꝛn by the Juſtices of Peace to be removed, and the firſt to be Conſtables 
gain, and ſo to continue — to the Elegion of the Hamlet; aid th 
the Juſtices of Peace have no power in this cale over him, as to diſplate hn 
but that the Loꝛd who did app2ove of the choile of him, may again fo? juſt ca 
remove and diſplace him, and fo map the Juſtices of Peace do bp the Coulis 
bles of the Pundzed oz high Conſtable, foꝛ good cauſe. And all this was cler 
ſo ag2zed bp the whale Court, and ſo ng Wzit of Keſtitution g2anted ; but 
Oꝛder bp the Rule of the Court, foz2 the reſtoꝛing placing and ſcrling of the fi 
Conſtable, (choſen bp the Ville appꝛoved of the Loꝛd, and \wozn) in his pi 
again. ; | 


Hewet Plaintiff againſt Painter Defendant. 


An Action ef I Nan Action of Debt upon a Bond, the Defendant demands Oper ofthe Boil 
Debt upon a and of the condition, the condition of which Bond was; that the oblig 
Bond, c. Mere fo; to pay all ſuch ſums of monp fo? Tithes which ſhould be levied, a 
upon the Oper of the condition the Defendant demurrs in Law, and the d 
tion was touching the expoſition of the woꝛds (which ſhall be levied) when 
theſe woꝛds ſhall not be conſtrued, in this manner. (8) levied oꝛ to be leb 


and alſo whether levied oz taxed oz aſſeſſed ſhall not be laid, in conffruc 
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A Tad, to be all one, and as touching this it was urged, that moꝛds ſhall 
be taken ck conſtrued acroꝛding to the intent of the parties, and intention and con⸗ 
frucionof wozds ſhall be taken actoꝛding to the vulgar & uſual ſence and man⸗ 
ner of ſpeech, within thole plates where the wozds are ſpoken, ag in Lincoln- 
ire, Where S. ſtrikes make a buſhel : the Judges of the Common Law are to 
take notice of particular uſages in ſeveral places, as of London meaſure in 
buping of cloth there, and io the particular uſages, and the manner oz ſpeech 
in particular Countries, is ro be be reſpected , as in common parlance 
to lan of one in ſuch a plate, that he hath ſtrapned a Mare, this 18 taken 
-fo2 diſtrained, with ſuch an averment of the ulage there to be fo. If an Aa- 
ion upon the caſe be brought againſt one, fo: the taking of a Silver kalt, 
and it was a Silver laltſellar; this was extepted againſt, but adjudged here, 
that the Action was well maintainable, foz that this is all one in Common 
ſpeech and parlance, and to this purpole a caſe was cited to be adjudged in the 
C. B. that Ring Stephen by his Letters Patents, did gzant unto one Alga maris; 
which wozd (Alga) doth fignifie a weed which came in with the flowing of the 
Sea at a new Moon, and was but of [mall value; this was there ruled to 
be a good gzantof the Wꝛeck, which the water then bꝛought in with the laid 
weed, —Croke Juſtice, The demurrer here is not good, as to the words, (8) 
taxed, rated and levied, idem ſignificant, being all one, and to the lame purpole & 
effet. Alga maris ig a weed, which tomes in at the fame time only with the nem 
Moon, there they did make a favourable conſtructon rather than to ſuffer the 
gꝛant to be void: ſo where it is laid here, levied oz to be levied oꝛ taxed, this is 
all one, 9 E. 4. fo. 22. An Aion of Debt upon an obligation bꝛought againſt 
one ag Executo?, conditioned that if one T. which was Regiſter of the Plain- 
tiff, and higreceivo2 of divers p2ofits withm the Archdeaconrp, ſhould truly 
yap unto him omnia recepta, & recipienda, in the ſaid office, that then the ſaid ob- 
ligation co be void; ſhews that T. which was his receiver, and had received 
$divers ſums, and made the Defendant his Exetutoꝛ; and the Defendant by 
wap of plea ſaid; that he had paid unto the Plaintiff all which his Teſtatoz 
had received, he was here to give an account fo2 both. Flemming chief Juſtice, and 
* Williams Juſtice, ag2eed herein, that this goeth unto both, (recepra, & recipienda.) 
Fleming chief Juſtice, Tevied, that is, to be levied, and attoꝛding to the tuſtom of 
. the Country, taken fo2 taxed, he ſhall be bound bp this foꝛ to pay all ſuch 
ſums of monp, as the Sheriff ſhall levie ; by this is to be underſtood all ſuch 


ſums of monp, as ſhall come to the Sheriff fo2 to be levied. Malleries caſe, Coke Malleries cafe 


1 fo. II. where an Abbot and his Covent made a Leafe foꝛ pears, reſer⸗ yy gion 


ng Kent pearly to him, oꝛ his ſucceſſo2s ; that this ſhall be taken and con- 
ſtruedfoz him and his ſutceſſoꝛs (02) there taken fo2 (and); æ ag touching con- 
firution of woꝛdg, they ſhall- be taken acco2dJing to the Common parlance, 
phate and cuſtom of ſpeech where the woꝛds are ſpoken, 27 H. 8.fo. 27. b: the 
meaning and intent of parties is to be obſerved, and to this purpoſe Fitzherbert 
there putg the caſe, that if two do make a Contract foz 18. Barrels of Ale foz 
a certain ſum of monp, and he which bought the Barrels of Ale would have 
had into his bargain the Barrels alſo, when the Ale was ſpent; but it wag 
adjudged that he ſhould not have the Barrels, fo2 that thecommonuſage was, 
that the vendoꝛ ſhould have the Barrels again, and the intent of the parties 
never was that the vendee ſhould have the Barrels, but only the Ale; ſo if a 
hk do Covenant with another, that if. he comes to his houſe he will ye 
Yi a cup of Wine, it he come he ſhall not have the cup alſo; foz that this was 


As touching 


never the intent of the party: the caſe remembzed of Alga maris was this; the Expotci- 
King Stephen, bp his Letters Patents did g2ant unto ſuch a Town neer the en of vords to 


» Alga maris, which ag Virgil obſerveth, is a weed gzowing in the Sea; ha- — 5 


ma leak like unto Sea g2aſs oꝛ Sea weed, being verp bitter and ſharp; which n 


did impozt a gꝛant ot the wꝛeck, foꝛ that woꝛds are to be taken acco2ding lance of the 


— intent of the parties, and this intention and conſtruction of wozds ſhall place where 
u kanen, 


actoꝛding to the Yulgar and uſual ſenſe, phꝛaſe and manner of (pecch ſpoken. 
9 
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of theſe wozds, and of that place where the wozds are [poken, as the dd 
befoze remembzed , of ſiraining of a Mare taken foz diſtrapning, and any 


the caſe was bought foꝛ wozds ſpoken by the Delendant at iʒ 


ion 

Plaintiff, That he was — thele woꝛds were taken and co 
cozding to the common parlance of rhe place where the woꝛds were (pokn 
and ſo to be all one with Foꝛlwoꝛn, aud ſo was it accozdingly adjudged jyg 
Court of C. B. in the cale of Alga maris, and fo in the pꝛincipal caſe here 
pay all ſuch ſums of monp which ſhould be levied, the ſame is to be ſor 
ſtrued, and underſtood, (s) levied, oz to be levied, tared oꝛ aileſſed this ig g 
one; which ſums the Defendant here in this p2incipal tale was to pap, 5 
the condition of this Bond; the demurrer overruled by the Court, the Del 


judgment given dant Having no juſt caule to demur, but the Plaintiff a good cauſe of Aug 


tor the Plaintiff. and therefoze by the Rule of the Court, Judgment was entred foz the Pain fl 
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Debt upon 2 
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Where there 
ſhall be a De- 
parture in 
pleading, and 
where not: 
where the 

plea doth for- 
tify and where 
a new matter 
is pleaded. 


once, 
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Holland Plaintiff againſt Hareccart Defendant, entred Hill. 
| 8 Fac. B. R. Kort. 1136. . 


* 
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f 
„ 
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N an Action of Debt, bꝛough upon a Bond ; upon Oier demanded then 
dition was this, that Holland the laintiff was to go with luch a Ship, 

ro ſuch a Pozr, to Guyana, and when he did dircalp return back again Late 
Harecourt the Defendant , was to pap him ſo much monp foz che Marin 
wages, and foꝛ his Hire; the Plaintiff ſets foꝛth in his Declaration, thath 
did accozdinglp go the Voiage, and that he had ben at Guyana, and rem 
again, and that the Defendant refuſcd to pap the mony, upon which ren 


the Action was bzought; the Defendant by wap of Bar, pleads thath 


Plaintiff had not perfozwed his Voiage, alledging, that viagium ad Gui 
nondum finitum, and fo not to pay the monp.The Plaintiff replies and ſet iſ 
that he hath — his UGoiage to Guyana, and returned again, and 
monp due to be paid unto him; the Defendant rejopns, and lets fozth, thati 
was but a Months lapl thither, that he had made it a longer Voiage, and 
gꝛeater charge, and that he had not dircalp returned, the right and diren 


Note the differ To this — — the Plaingiff demurs in Taw; foz that this was a} 


parture, and whether this manner of pleading in the Kcjopnder was a 
parture oz not, was the queſtion. In this cafe and as to this queſtion] 
was laid, and ag2eed by the whole Court, that where a pleading doth Julie 
and fo2tify the foꝛmer matter pleaded, this ſhall he no Departure, but af 
wile it is, where there is new matter pleaded. As where a man pleads 


J. S. Died withou Heir, the other lays, that J. S. had an Heir, and nagi 


him, the other again by pleading ſhews that the lame J. S. was attai 


thereby his Blood coꝛrupted, and that ſo he died without Heir; this plead 
doth latikp the fozmer matter, and lo is no Departure, and ſo if one be boil 
fo to enfeoff another, and pleads perfoꝛmante, the other xfeads that het 
not perfozmed, having made no Fcoffment unto him; the other by pleading un 
and ſhews that he hath pcrfozmed the condition, in this manner, (8) tial 
made unto him a Teaſe fo2 pears, that he did after releag unto. him and 
Heirs, though this be a good perfozmance of the condition, by the 2 

17 E.4. f0.3. a. Brook title Conditions placito 158 pet this is a Departure, beingif 
matter. Jn this p2incipal caſe here, Holland the Plaintiff was to go with 
a Ship unto Guyana, and when he directip returned again, then Harecout! 


Delendant wag to pap him fo much fo2 the Mariners wages, and fo? hi 5 


a 


#/ = / 


ard the ” 
Dye 16.107 
N 
eee a. in Hob. 73. 140. 


M 
f is 1 and ld is SE 


E ion an the aintitf, that he had Guſt cauſe of 

th „tuo be paid —— him by the — 

dy ae eading, and the parties 

kn which wap they inclined, benen af f 

lth ended and compoſed betwen them | agreement, and ſo Eadea by 4. 
th to patties ; chalen by them finallp to end and determine bremen. 

n 

T1 

\Þ 

we. | ET is 4 


— - 7 : 
8 11 
ä 93 2 


nter — = 
count. 


Moore and Lenckfoordes Caſe. 
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Eynan Plaintiff againſt Bridges Defendant, Entred Trin N 
\ | B. R. Rot. 1222 n 8 


"An Attion ef I an Action of Debt bꝛought foꝛ not perfozming of an Award made jg fy 
Fe ment ot monp, the caſe appeared to be this, The parties mutuallp ra 
— Ag tzemſelves to the arbitrement of others by them choſen, and Bonds bye 
it, by paymene ᷑ltred into each to the other ſoꝛ pertozmance of the Award, the Arbitegy 
of moneya- made their Award fo2 papment bp the Defendant to the PlaintiF at a d 
warded to be come ; the Award was made the 24th dap of March fo the papment vf mig 
- wi be made, bp the Defendant to the Plaintiff, at Michaelmas then nextenſuingy 
005+  notpapmentof this an Action of Debt bzought im bar. of oe Action tho 
flat. 265.252. (endant pleads a Keleaſe made to him bp the Plaintiff of alt Actions any 
velv. 136. mands, bearing date the roth dap of April; and it appeared bp the Award 
Hob.216. the Plaintiff was to make a Keleale unto the Defendant ot all Aciong a 
enn mands fromthe * of the woꝛld unto the 10th — of Aprit then noi 
Ze 70 ſuing. The only Queſtion was, Whether bp this Keleale thus made the 
Mo.855, ment ol the monp awarded to be paid bp the Defendant to the Plaine ath 
x Brownl. 178+ chaelmas then next following bp fozce of the Award, be abſolutelp gone an 
115. leaſed by this Releaſe, oz not. It was urged fo2 the Plaintiff, that thigyg 
= ment thus to be made at adapto tome bp the Defendant to the Plaintiff,bpli 
ok the lame Award, is not by this Kicleaſe diſcharged and relealed 10 the Play 

tiff, but that the Debt ſtill remains due unto him, and that he hath ge deb 

of Acion to recover the ſame bp this Action bought by him upon his Ya 
an of the Award, and that this Kelea nta N 


e ſhall be no bar unte 


rein it is to be conſidered, whether this were a debt due unto the Plan 


at the time of the Geleale made bp him, oꝛ not, and when the ſaine den 


45 


commence and begin to be a debt and duty in him. And as touching this 
Note the diffe- yearg bp Littleton in his Chapter of Releaſes, pla. 5 12. that if a man he bound 
rence where P 1b 5 - ne - iff © 
rence»; to bo lich a fun of.monp at the Feaſt of St. Michael next, if the Oblige befoze thel 
paid by Bond Fe {> do rcleaſe unto the Obligozall Actions, he ſhall be barred-bpthis Ran 
2 aday te oz that this is a dutp pzeſentlp, but the papment is put in reſpite until a 
come, and Rent tu come; but other wiſe it is, in Littletons caſe; pla. 5 1 3. of a Leaſe fo? a yeat i 


to be ſo paid, kauf to him at Michaelmas next 40 6. and befoze Michaelmas he releaſeg to th 4 


and a Releaſe la 


ny fr Actions, this Kent is not-releaſed, foz that it is not a'dutp till the daji 
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bote t, and ſo is the opinion of all the Judges in L. 5 E. 4. fo. 40. and ſvigh 
0 


of 9 E. 4. fo. 13. a. 67. Choke, That in taſe of a Bond, the ſum tobe pas 


Adap tocome, is a duty pꝛeſentip; but it wag urged, that in caſe of an Am 
o be 


0 b. pald at a time to come, it is no debt befoze the time of papment be tun 


0 
les there is no pzelent debt noz dutp befoze the — 
pa 


ede 


 onhere in this ca 
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re come, and foz this cauſe not to be diſcharged bya Keleale of all KA. 


ny” nds beloze the dap; the whole Court inclined to be of the ſame 
wo De nent Was then given for the Dlaintiff ti Bur the Cone 


aded againſt him. This Cafe wag not moved aga 
the parties, thep perceiving which wap the Court inclined 


2 


vinion, bur no Judgm | 
pr; ad good cauſe of Action, and not to be barred h | 
Releaſe XL Him. by br 


againſt Heywood Defendant, Entred Mich. 8 
Zac. B. R. Rot..350. A Writ of Er- 
N b ror for to re. 


verſe a Judg- 
ment in an A- 
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| of Erro?2 bzought foz to reverſe a Judgment given in an Action up⸗ Aion upon che 
he Cale in an inkeriour Court; the Erroꝛs were aſſigned by Coventry ts . 
ne Blaintiff in the Writ ok Erroz, that the Judgment given was erroneoug; 2 
rhe ird Erroꝛ Was, That the Judgment was deo conceſſum eſt per Curiam; , — * 
reas it ought to be Ideo conſideratum eſt per Curiam. The ſecond Erroz, That 22s. 
he Judgment was Quod capiatur, whereas it ought to be Quod fir in miſericordia. Hob y, 19444. 
TheCourtwereclear of Opinion that both thele Erroꝛs are good, and to He Ant 126. 
flowed of, and that the Judgment is erroneous, And fo2 thele Errozs, bn — 
the Kulec Court, the Judgment was reverſed. 2 — 42 
Nl 9h | 62. 2 Sid. 76. 
£ | 7 . Judgment re- 


Holts Caſc. 5 © i * per Cu- 


Pop. 203. 
2 Bulſtr. 1 3 3. 


Ie e pꝛaped unto the Spiritual Court, the cale appeared to be . en 


„Holt wag pꝛeſented, inſtituted, and induced to the Pariſh Church of | n. Spiritual 
Scorrinton; afterwards Doctoꝛ Wickham dzaws him into the Spiritual Court, Court cc. 
FW} ofhim koꝛ ſome matters, as touching the validity of his induction; 
and upon this a Pzohtbition was by him pzaped. Williams Juſtice, A Pzohibiti- 
e ought to be granted, this being direalp within the Statute 
of 45 E. 3.cap. 3. foz here the very title of the Patronage comes inqueſtton,with 
determination of which they ought not there fo? to intermeddle; alſo matter 
induution,and the validity thereol, is determinable at the Common Law,and 
not there bp them intherr Court, and therefoze fo2 to pꝛohibit their pzocedings, ion 


in this tale, a Pzohibitionought to be granted: The whole Court agred with gramed by che 


him herein; and therefoze by the Rule of the Court a Pꝛohibition in this caſe Court. 
wis granted. 


B. R. Rot. 182. 


Bcd Paintiff againſt Hadderton Defendant, Entred Hill. g Fac. 


* 
* 


2 Action upon the Cale foꝛ a pꝛomiſe, upon Non erkennen Verdict An Aon up- 


vas found foꝛ the PPlaintiff,andupon a motion in arreſto Judgment, the cafe on che Calc tor 
appeared to be this: The Plant.ſold unto the Def. a parcel of ſugar at 17 d.ob.the * Promiſe, Sc. 
pound que in toto ſe atting. td ſo much, c —_— the Pl. ſold unto him _ 
” | a 2 parce 


980 


= borh n 


of Error. 
Ante 171. 


ment ought to be arreſted; and to the ſame purpoſe he 8 a tal 
| int 


judged here in this Court, but afterwards reverſed by a Wzit o 


Exchequet Chamber, and that upon this reaſon, betauſe that the ſium taſi un in 5 


laſt toral (which was pꝛomiſed to be paid) wag leſs bp a penp than the 
veral ſums trulp taſt up amoumted ito. and ÞÞ this appeared not to be the 
-- contract, and foz this reaſon the Judgment was reverſed,and the ſame reaſhy 
here foz the arreſting of this 
(a peny ) lelp than the 


' quz in toto ſe 7 2 5 ſo much, are! meer 
ms bekoze (bring the ground andconſideration of the pꝛomiſe to 


p ſuperabundant, if rhe lch 
t, fo2 that the Aſumpfit to Pap hath relation to the other ſebaref 1 


ſums do amount unto, then this non eſt idem, but a ſeveral contract. ——Fl: 


in the laſt ch 


o 
1 
|| 


- 211 | . re the laſt total in the caſings 
2 * ms; and ere in this tale the laſt totali Pi 


talking up is (11 d.) moze than the fozmer ſums; but the reaſon is the ſalel 
drh t J. Eery tlear that theſe woz2ds in the lal m 


1 


: UP right, 40 
4 wh th the goods were delivered, The like tale was here inthis Court ad 
antons caſe in Being one Lantons caſe, and affirmed upon a 
s. R and athr- Where like variante was in the taſting up ol the 
We in a Writ right, and this was held to be amendable, and was here amended, and the] 
totałamended, and made fo2 to agre with the other ſums; and ſothis varia 
and miſtake here in this caſe in the taſting upof the laſt total, is amendableat 
ought tobe amended,and made to agree with the other ſums which are right 
: caſt up. Croke Juſtice, The contract here Hath reference unto the partels bela * 
ned in particular, and if it appears in the caſting up of the laſt total, quai 
ſe attingunt to ſo much, be the ſame moze o2 leis than the befoze-named partia 


zit or Erroꝛ in the Excheq. Gu 
total, the fomer ſims wi 
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| ee deliveved amounted Unto ere caſti riet in rhe quæ in toto 
& ancnaunt, t the miltake is in the caſting up of all together in the laſt and ge⸗ 
al total, this map in i and made to agree with the fezmer 
fans which ars calt up 9 Ea | Rae Court will warrant it— 

Ii Senden infozmed the Court, that he had Poeſidents direc in the point foz The miſtake in 
Wmendazents of fuch miſtakes of the party in calting upof the laſt total, where caſting up of 
heſozner ſums. were right; upon the produring ok which Preſidents, this mi⸗ ng, 
fake intaſting up of the laſt total, was by the Aute of the Court amended, and 
made to agree with the foꝛmer ſums ; and by the Kule of the Court Judgment 


was entredfo2 the Plaintiff. 


Smith Waintiff againſt Flint Defendant. | 


the Defendant ofthe ot quit pleaded,a Verdi onthe Caſs tor 


JR.n fan upon rhe Caſe bronghe by . for auderonts Wis 4a acc us 
the Plaintiff, Jt was moved in Arreſt of Judgment, chat the wn, 


„ were not acttonable. The wozdgbeing, that the Defendant laid ok the 
Intiff, That he had harboured and received his Son into his Houſe , having notice of IT 
beſore, that he was a Seminary Prieſt. The Court were all of them clear of opi- juagmcar gi 

ion that thele woꝛds are in a high meaſure ſcandalous and agionable, foh 5 
the lame Offence is made Felonp by the Statute of 27 Elz cap. 2. and therefo 
by che Kule of the Court, Judgment was given foz the Plaintiff. 


at ven for the 
; e Plaintiff, : 


/ Baker Plaintiff againſt Baker Defendant. 


TP an Fndinment of Felony, and an Outlawzyupon it, a Scire facias againſt gr tor © to te. 
2 the Tev-tenanrs to ſeiſe rhe Goods of the or outlawed;inffap of ene verſe an Out- 
Arozs were aſſigned foz to reverſe rhe Out: 7h and Bridgman foz the partp haun upon an 
outlawed alledged Diminution of the Kecozd, there being in the Court a Tran- ladictment. 
leriptof the Keco2d of Jndicment, but not the Recozd it ſelk. Williams Juſtice, ha 
—.— Exroʒ upon Indicments to reverſe them, the bodp of the Recoꝛd it — cit 
is tobe removed, an 83838 of it is not ſuffictent, Flemming chief juſtice, 

If the Erro; be aſſigned in the Outlawzp, only Diminution map be alledged, 
Herr being only a Tranlcript of the Kecozd; but if the Errozs be aſſigned upon 

ze Outlatwzp, and alſo upon the body of the Jndicament, here in this caſe the <a. 
bodp-of r Recoꝛd ought foꝛ to be removed, and to be in Court, and a Tranl⸗ — 
eipt-is not ſufficient, and ſo it was in this caſe; and m— by the Nule of remove the 
the Court a Certiorare was granted fo2 to remove rhe Keco2dit lelt, and that after- Indiamenr. 
wards Diminution may be alledged. 


Imphery Plaintiff againſt Damyon Detendant« 


ment, this Cafe upon the Evidence came in queſtion Leſſee foz pears rendꝛing — — | 


rentpapable at Michaelmas next coming, upon a condition of re-entry fo2 default Ejectment, &. 
ef payment. Afterwards the Teſſee is ouſted bp a ſtranger, the diſſeiſjn conti- 
mes till the dap of papment,and after the rent is demanded by the Leſſoz, and not 
Nan Dadseridge Serjeant moved this queſtion, to hape the reſolution of the.Co t 
uit änalmuth as bp the diſſeiſn the condition is in ſuſpenſe, whether the Ae 
Mapeuter faz the condition bꝛoken, the Land being in the hands of a Diſſeiſoz: 
e urged hy wap of Argument fo2hig Client, that the Teſſo2 could * foza 
| Ogteiture, 


J Trial at the Bar by an Eſſex Jury, in an Action of Treſpaſs and Eject- 
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Termin. Mich. 10 Jac. B. . PI 


An Injunction 


out of the 


Chancery after biting of the Plaintiff from pꝛap 


thred Verdict 


Judgment 
prayed and gi- 
ven for the 
Plaintiff,&c. 


An Action of 
Covenant by 
an under Leſ- 
ſee, &c. 


1 


fozfeiture; but that he might come and diſtrain fo2 his rent behind td upen 
Land. But 1 7 Dhole Court clearly, and without anp queſtion, he na 
ter upon the Land fo2 the Condition b:oken, fo2 that in whole hands ſo 10 


Land is, the ſame is, and ſhall be ſubjec to this Condition of Entrply 1 
papment of the Kent ; oz if he will, he map diſtrain fo? the ſame. 19 2 | 
ming chief Juſtice, The Entry ot a ſtranger upon Land leaſed ſhall not takeq 

the He-entry, o2 anp Condition of anp perſon ; the whole Court agrey/ | 


him herein, : 5 


an 
7 22 k 


- ay 
Wo. 
& 
i 


Ellis Plaintiff againſt'Parke Defendant. 
8 0 | 


Ote, That after thzee ſeveral Verdics paſſed ko the Plaintiff, the Dil 

dant pzefers a Bill in Chancery, and pzocnres an injunction thereby, yi 

1 have his Judgment acco2ding to 
Verdict, ſo that fo2 this cauſe, and foz fear he durſt not demand to have jj 
Judgment. Velverton moved the Court in this, to ſe if thep would give dir 
on fo2 to enter the Judgment without the p2zaper of the Fares. Williams Jul 
tlearlp ot opinion, that in this * map well be entred without 
pꝛaper of the partp, the Court bp inkoʒmation having notice of this, that they 
ty is barred from pzapingof his Judgment bp realon of the injuuction. fs 


ming chief Juſtice, 12 the party be-enjopned from pꝛaping of his Ju 


ment accozding to his Berdic, pet this Court cannot be pꝛohibited from gras 
ing ol Judgment, and therefkoze it anp one will pzap Judgment foz the Plainti 
he ſhall have it upon this Velverton at the Bar, ſaid that he was nat la 
with anp injunction, and therefoze he fo2 the Plaintiff (who wag injopned) y 
ed Judgment fo2 him, the which was granted him by the whole Court a 
by the Kule of the Court, Judgment was entred foz the Plaintiff. Se to 
purpole the Book-caſe in 22 E. 4. fo. 37. Brook tit. Judgment, pla. 86. a-notablgg 

touching this matter in Treſpalgbp the Hugband fo2 taking the Goods ! 


Wife, and carrping of them awap dum ſola fuit; a Yerdic fo the Plaintiff;g 


20 |. damages; an injunction came unto him out of the Chancery, that he thai 
not pꝛotæd toJudgment ſub pœna 100 l. There bp Fairefax he map pzap Jul 
ment notwithſtanding the injunction ; and i he be injopned, his Attomeß 
p2ap it; and by Huſſey, no hurt tan come to the party if he pꝛaps his Juden 

and if foꝛ his ſo doing he be committed to the Fleet, he map have a Habeas Cay 
and be diſcharged here, where the Court will do all they can foz him. Thea 
there ſaid, that if the Plaintiff would pꝛap his Judgment, he ſhould hates 
& ex hoc pater, that the Court will never giveJudgment, unleſs the Plainti 
oz ſome one foꝛ him, do pꝛap the lame, | 


Stevenſon Plaintiff againſt Powell Defendant, Entred Hil N 


9 fac. B. R. Rot. 164. 1 


| 19-567" * n 
Aan Action of Covenant, the caſe appeared to be this, (8) Leſſæ fo 21 U 
J rendꝛing rent, with a Condition fo to re-enter ge ; ment of th f 
che Leſſee doth leaſe parcel of the Land unto the Plaintiff foꝛ a leſſer tm 


at, and under a leſſer rent, with this lpecial Covenant, 9 


1 
y 
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We Plaintiff being his under Tefſee,ſhouldenjop this without the impeachment 
A opof any other, occaſioncd bp his impediment, interruption, means, po- 
— oz tonſent, and — —9—7r— did not pap his Aent i; N 
ab upon his conditional Leaſe, bp reaſon of this not papmenrof his nent tauſe 
5 Das given to his Leſſdꝛ byhis default and negligence in not paying 
"me ent: And fo: this caule, by fo2ce of the condition, the firſt Leſſoꝛ did enter 
Tatothe whole, and ſo by thig aboided the term of the Plaintiff, being the ſe- 
- and LTeſlve And foz this tauſe the Plaintiff here bzoughthis Audion ot Cove: 
naut agaiuſt the Defendant, his Leſſoꝛ, fo2 that by this means, (s) by his Non- 
paymwment.of his Rent, the Plaintiff was defeated of his Leaſe, andſo a bꝛeach of 
Sia Covenant; being not fuffered to enjophis*Teaſe bp reaſon of his default in 
ant paving of his fient. The whole Court clear of Opinion that here was a 
"In achof Covenant onthe Defendayts-part, bp not paying of his Rent acco:d- 
ing to the condition of his Teaſe, and that foꝛ this caule the Plaintiff hath juſt juagment gi- 
talent Anion fo2 breach of Covenant, his Teaſe being avoided bp the Defen⸗ ven for the 
- dants neilect and default ; and therefoze bp the'Kule of rhe Court, Judgment — per 


— 1 the Plaintiff, 


Ordeway Plaintiff againſt Orme Defendant. 


«- 
* 
= 


1 


33a 


ou That upon a Trial at the Bar in an Action of Treſpaſs, this queſtion ,  . __. 
did ariſe as touching a Pꝛeſcription, which was this, quod quiliber pater fa. for _ * — 
Alas, (Anglica houſholder) in Da. time out ot mind, ought to have common of cholder to have 
Baſture in another Dill. Geo. Croke, In all N Bills the Tradeſmen hape Common of 
ancient Houles, and have uſed foꝛ to keep their cattel within the Vill and to habe Patture in -lie- 
mon of Paſture within the fields adjopning.- Williams Juſtice, Bho ſhall be 5% not 
ſald to be a houſholder within this Pꝛeſeription ig uncertain; but if the Pꝛe⸗ youu 
ſcription. hadbeen to have common belonging ko a houſe, this had been $ ood; but 
eP:eſcription as it is here laid to be, cannot he good, and ſo it hath ber ruled 
wthe Court of C. B. The Court all agreed with him herein, that this Pꝛettrip⸗ 
nen here ig not good. Hen. Yelverton, The TozdChancelloz hath likewiſe-over- , far 86 
uled this in line manner in Chancery ; and fo? this vide Coke 6. pa. fo: 65, & 61. EO 
in Gate ward caſe, and 15 E.4.fo.2.9.& 32. & 24.the Caſe concerning Coventry: Hnle 
if xhe-Court in this pꝛintipal caſe was, hat a Juroꝛ ſhould be withdza n, and 
the matter to be ended by agreement, foz that the Pꝛeſcription being the 
und of the title that was made, was over-ruled by the whole Court tobe a 4 r itt 
—.— and ſo actoꝛdinglꝝ a Juto was withdzawn , and the Aurp region of rhe 
differentlpbetween the parties. an, * „ 
VE FREY * 3 owt, _ 
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The King againſt Haftfygs and officers : 


| \ [Otz, That Haſtings and eighteen others were endiced fo2 a Kiiot in Lincoln- judgment for a 
V ſhire, and J. S. of Hutrofr, Beoman, Exteption was taken to quaſh the In⸗ — quaſhed, 
ment ——becauſe there was no addition of the place where the Parties in⸗ becauſe no 
led did dwell, foꝛ that the plate ol Huttoft is only foꝛ JS. the laſt party named, place named 
ers addition of any —— fo2 the reſt ; and foꝛ this cauſe it was pꝛaped that **** - on 
.-—- Indiament might bequaſhed. Williams Juſtice, The wozd Yeoman goes ta 
11 W, reddendo ſingula ſingulis, but the place here named of Huttoft doth not go to all, 
eth laſt man named; and foz this default of addition of a place where 
n other Partieg Indicted did dwell, foꝛ this cauſe, bythe ſtule of the Court, 


i de Indictment was quaſhed, and the Parties Jndicted diſcharged. 
N Nota, 


194 | T7 ermin. Trin. 10 Zac. 


A fubmiſſion to Ou, That this Queſtion we wag 
—_ DE mien ton ren, 


war the l bei 
e 
ſa 
herein. = 


Harris Plainciff againſt Sherley Defendant, Entred Trin. 9 
B. R. Nor. 1321. L 


A Wiit ef E. 1 d« nes, opt reerle a udgment given by default 

— — n der 2 
t ag ag It Francis e Browtonl 
« Lade. re ration wag de Brownton. 917 to this it was — Get ie 
is not to be pleaded after Amparlante; andſothis Plea here is not god 

— Williams Juſtice, Dariance is not aidedby anp Stature | 

ALLA b. more Prcpe Jad rev; a Wzit of Am 
uod reddat 26 Marks 6s, n. 


tat this 
fon fo the Coun ig bythe And lo ifth 4 
and = — 12 6 ag and 
a man not plead Miknoſener in ſuch a caſe; 
a plain Dariance : And this fo to be fo the Hecozd, beingha 
Court ; and the Statutes are made to help the the default of a A. i 
jedgment re- lable, the ſame are of no fozce at all to help a default in Decl. 
__ _ the the 1 — 48 ſame 2 — dy — chr help ur of this Vari 
u t o 
Courts And lo vprhet Nule of the Con, og this cauſe F Saba wrt 
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| Willias Paintiff againſt Fletcher Defendant. 
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T ermin, Paſch. 10 Jac. 


Harriſon Plainciff * James Defendant. 


An Adiion of _ an + Action of Debt brought by the Plaintiff againſt the Defendant.» 
Debt for mony ¶ n won of him at plap, the Pctendant pzaps that he map be admit 
Ps this play, wage his law; and upon this movers the Court gives him a dap fo: toz 
foam this ; and at the dap aſſigned, he by his Counſel moves the Cour 
my ave the benefit fo; to wa ape che wogerof his Law, and to e 
p the Country: Unto thi aintiff refuſed to 2 
ed re the Court ; and therefoze, b the Mule of the Court, a defecit de leg 
Defecit de lege Non⸗appearante was recozded. Note, That Waterhouſe an Officer bor 
entred. and Clerk ot the Crown Office, did then my, an affirm, that bp rheem 
the Court the Defendant might at any time, without the aſſent of the P 
waive his wager of Law, and ſtand to a trial by the Countrp: But u 
ſtanding this his Infozmation, the Kule of the _— was entred, ai 


Sir 3 Herberts Caſe. 


65 
oF 
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Note the courſe Nx per Curiam fo a ule of the Court, to be ___ obferved by all, © 
of the Court to not purſuing the Oꝛder or the Court upon the filing of a Decls 2 
8 Faint anp Pꝛiſaner, being in the Marſhalſca, fo2 topzoced unto Judgment, wi 
a Nihil dicit, befoze due notice given unto him of all the whole — 
2 him, that ſo he map appoint an Attoznep ; and if he will have no * 
nep, the n to {end unto him a Copp of the Declaration againſt him; and ſp 
—_ = this Cale of Sir William Herbert, who was bought hither bp a fr 
in December laſt, and wag had to th Fr 2iſon of the Kings Bench, and ß U 
Delaration was filed againſt him at the ſuit of J. D. in Mich. Term bel ly 
Pen „4 at Dite; and that in Termin. Paſch. pro rid e 
| 2 1 Ane he a Nihil dicit, and this without g | 
= en ven 2 — his 2 ving an Attome 5 
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Hurt whole pzoceedin v and in pzove to be true, according 

; 0 ann pe 1.8 Habeas C in December, and the 
in Mich. Term hekaze, and this againſt him as "nga 

Et 17 2 — ua then in his cuſiodp ; if this appe 

to be _ very illegal and there 1 ilhoe 

cute ſlap be udgment, and to grant an 8 

ce partie to anſwer t aa aud illegal proceedings, and to be pt 


Note the ecurſe Note, That Man mer did infozm ourt of the courſe of 46 

of the Court for to | be obſerved; unto ary 'whole gue 6 agree, and that fo: a i 

amending &c- rhe Court fo2 to be duly obſerved foꝛ the future, That after a F here en 
in this Court at any time befoze the Replication of the Plaintiff, the Del 
man either amend his Plea, as he Hall be adviſed Eh his Counſel, 07 cle) 
map putin.a new Plea, if 1 ſhall be ſo adviled. 4 
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Warren Plaintiff againſt —— Defendant. 


TOte, That upon a Judgment given here in g. R. a Scire facias iſſueg,and the The retura of 
! ſame returnable inthis Term by the ſiule of the Court, the return of this a Sire Facias 
zannot be taped, but in favour of Purchalers; when the Return is filed, the "* 2 be * 
t map then give a longer time to put in their Plea to the Scire facias, and — 
me wiſe fo2 to imparle: The motion was made to ſtap the Neturn of the Scire 
luca from being filed, which the Court would not grant. 


| Morgan Plaintiff againſt Soke Defendant, Entred Mich. 9 Jac. 
nd B. R. Rot. 95. 


Na wit ok Erroꝛ foꝛ to reverle a Judgment given in the Court of C. B. in A Wit of Er- 
TA. of Debt there bꝛought by the Plaintiff againſt the Defendant , as ror to reverſe a 
Adminiſtratoꝛ ok J. S. who pleads, that befoze the Mꝛit purchaſed, the admini⸗ uagment . cc. 
ſtration to him was revoked, and commiteed to another; and ſaith, that at the vel. 2 5 
time of the Wzit purchaſed, he then had Aerts in his hands to the value of ' * 
200 in monp,but befoze the Judgment given againſt him, he had delivered this 
over unto the new Adminiſtrato2; and all this being ſo confeſſed, the Plaintiff 
ſaid that this revocation and aſſignation, and all that was thus acted and done 
between them, was by fraud and covin between him and the party to whom the 
ſecond Adminiſtration was granted, he being his Bꝛother; and upon this they 
were at Iſſue, and the Jury did find the tovin, and gave a Verdict toz the Plain 
tit, and againſt the Defendant, and upon this Verdia Judgment was given in 
the CR foz the Plaint ift, quod recuperet debitum de bonis teſtatoris, & ceo abſolutely; 
upor 42 ment a Wꝛit of Erroꝛ was bꝛought here in B. R. and the Erroz 
aſtigued was, becauſe that the Judgment here given was abſolute, whereas it 
ought to have been conditional, (8) {i tantum, &c. The whole Court did very much 
dilallow of this Erroz ; and all the Judges did hold clearly, that the Judgment 
being abſolutelp given was good, and not erroneous ; and they were not to be | 
[tonfirained in this caſe foz to give a Judgment conditional, but their general Judgment affic- 
At dgment wag good, and lo by the Nule of the whole Court the Judgment wc per © 
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Nlagley Plaintiff againſt Sir James Creyton and —— the Manu- 
wh captors o. Wade Detendants. 


YA | | 4 


N FOte that in an Audira querela the courle is foꝛ to take bail by Manutapfo 9 3 
by fiecognilante, ko; to pꝛoletute cum effectu, and upon the whole matter the lers ce | 
Lale appeared to be this, That Wade a Feme covert did acknowledge a Statute , . — 


husband died, the Wile was taken in execution bp her bodp, and thereupon, 
vough her Audita querela, and therem ſets foꝛth. that when the Statute was 
her acknowledged, ſhe was then a Feme covert, and that upon this ſhe was 
tet to bail, and bail taken, and averred that the monp in demand was paid 
and latigfied in the life time of her Dugband. Geo. Croke moved the Court fo 
lay of the Scire facias, which wag to iſſue = upon bꝛeach of the Kecogniſance, 

2 until 
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Until trial was had of the fozmer matter in iſſue, the iſſue to be tried being.wh 
ther at the time of the Statute acknowledged ſhe was a Feme covert, 02 
Yelverton moved the Court againſt the Mauucaptoꝛs, becauſe the pꝛotadn 
had not ben purſued cum effectu, d whole pear and moze being paſſed, and not; 
at all done, fo that by this Laches, there is a foꝛfeiture of the Retogniſam 
The Court was moved by the other ſide, fo to have a continuance of their Jun 
be entred. Yelverron then moved the Court, and p2aped, that upon a continu 
entred of the matter and ſuit, that there be allo a Recordatur entred fo2 thei 
nefit, ag to the foztciture. Yelverton Juſtice, If there be in this cale a lawfyjſy 
feiture of the Kecognifance, there is no reaſon that the ac of the Court, by aug 
try of the continuance of the ſuit and trial, ſhouid dep2ive the other of the ben 
which the Law gives unto them, incale there be cauſe of foꝛfeiture of the Kew 
nifance, Williams Juſtice, Thep might here in this cafe have moved rhe < 4 


fo2 ta Have had a Dilcoatinuance of the ſuit entred, but ling they habe e 

ted this, the other map now well move the Court foꝛ to have a continuam 

the ſuit entred; and this map well be done by the Court, without any eng 

where à con. Ok ARecordatur of the fozfeiture. Upon this Man the Secondary, being by the u 
tinnance of a demanded how the Pꝛeüdents and Uiages had been in fuch a tale, who therm 
gut may be on anſwered, That ail the Pꝛeſidents and Uſages in this, and the like cale;y 
entred, with or Whollp in the pomer and dilcretion of the Court to caute ſuch an entry to be may 
without a Re- gf the continuance of the ſuit, wich a Recordatur, oz without the ſame, as the con 
_ ſhall ice cauſe ; and if they caule an entry to be made of the continuance oft 
ſuit, with uch a Recordatur, the ſame is then ſo done by the Court in favours 

the party, who is to have the benefit bn the foꝛfeiture: And therefoze in thi 

p2incipal caſe, by the ule and directions of the whole Court, an entry ws 

made of the continuance of the fiit with ſuch a Recordatur as wag P2aprdi 

this fozfriture, anda Dap appointed by the Court foz trial of the Jfſue. 


E2 So SSS 


Note that the Court was inkoꝛmed, that one Sir Anthony Aſhley had bought 
N the Kecogniſance which was koꝛte ited, out of a purpoſe and intent foꝛtußz 
the Mamitaptoꝛs, and did pzoſecute a ſuit againſt them upon the ſame. A 
this, Williams Juſtice, It is verꝑ clear that a man map bup oz purchaſe in a 
togniſante oꝛ a Statute, therebp to free and diſcharge his own Land from! 
erccution of another, oꝛ to pꝛevent ſuch a charge, he map well buy 02 purchalth 
ſuch a Hecogniſanceo2z Statute, andmap bp this charge his own laud by aw 
ther, and map pꝛocure a friend to purchale this in foꝛ him, and ſo to extend 
lame upon his Land, thereby to pꝛevent ſuch a charge by another, but notthas 
bp foz to charge o2 moleſt another with it. And in this tale it was agren 
all the Judges, that upon trial of the Jſſue,if it went againſt the woman 
ecution caunst again be lued againſt her but foz the whole, the ſame oughthh 
be ſucd againſt the Manucaptoꝛs, and their Kecogniſance (being the ſum whit 
the Debt is) the ſame is to be extended fo? ir, if the matter in iſſue be founds 
gainſt the woman, but not otherwiſe fo2 the foꝛkeiture, fo2 that they ſhall be b 
once charged ; and it the matter in iſſue upon the trial be found foꝛ the wan 
5 Manucaptoꝛs are then to be clearly diſcharged bp the opinion of the whit 

olire. 3 wt 


Ora, Bp the opinion of the whole Court, that the high Commiſſion Cant 

Prohibition t- | NY will not, neither tan thep pꝛoteed in. the determination of a matter f 
megane Tolithin Jncontinencp. Geo. Croke moved the Court foꝛ a Pꝛohibit ion, be a, 
er holding that as he alledged, they would p2occed there in ſuch a tale of Fnconting 
plex of Incon · The Court denied foz to grant a ꝛohibition, betauſe thep conceived that i 
tinency. would not hold plea in ſuch a caſe, and adviſed them foz to luggeſt this ma 
there unto them, and if they would not allow o it, the Court would thenge 

a Mohibitin. 2 77% 


fs 
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wo Paintiff againſt Harriſon Defendant, Entred Hill. 8 or 9 


Zac. B. R. Rot. 552. ARE 

| levin, the Defendant juſtifies the taking, foꝛ that ).S.was ſeiſed of the , 8c,1c;;. f. 
[hain fee, where the taking was, and that he as his ſervant, and by his ct. 
-vinmand,did take and diſtrain the Cattel there, damage keſant, and lo juſtifies, Defendanr ju- 
The Plaintiff co this replies, and ſaith, That true this is which is alledged ; {tif as Ser- 
hut taich farther, that long time bekoze j D. was ſeiſcdin fee ot the ſame land, and 2 

veregf made a leale to him at will, and takes a Traverſe in this manner, abſque 
hocythat J.. did command him koꝛ to enter, and to take the cattel. To this Repli⸗ 

cation the Defendant demurs in Law, and the Plaintiff jopned in demurrer. 
Theonlp matter in queſtion,and inſiſted upon, wag, touching the validity of the 

| — By the opinion of the whole Court. the Traverſe was ruled good foꝛ , -..,..c... 
we the Plaintiff here in this caſe could not Traverle anp other matter but the the command 
command Man Secondary infoꝛmed the Court, that if it had been in cale of a of the Servant 
leaſefo2 eats, oꝛ fo2 life, then in ſuch a calc the leiſin of the other ought to have to enter, &c. 


been traberſed, and not the command, and lo it hath been here adjudged befoze; 


but othertwile in caſe of a leaſe at will made, as here in this cafe: The Court 
agreed in this; and lo this Traverſe being here ruled to be good, Judgment 
was given fo2 the Plaintiff, and to have a return ok Cattel. Jodgmene 2 
8 . tne Flamtift, 
and to have a 


Hamlen Plaintiff againſf Hamlen Defendant, Entred Hillar. cu 
2 08 9 Fac. B. R. Rot. 695. | 


rue caſe appeared to be this, an infant Plaintiff appears by his Atturney, In lafint 
Den his Replication this ſo appears. Afterwards the Plaintiff becaine Plaicif ap. 
Fonſuited in the Action, and coſts given againſt him accoꝛding to the Statute of bes by At. 
4 hee. 3. Afterwards the laintiff byhrs counlel moved the Court to have ſome ne &cc. 
miigationof the coſts foz this cauſe, fo2 that the Pꝛoteedings bp the Plaintiff, 
being an inkant, were by Atturnep. The Court denied to mitigate the colts, fo2 
now after Nonſuit and colis given acco2ding to the Statute, the parties are out 
of Court, andthe Plaintiff hath now pꝛeter mitted his time, and that he being 
Plaintiff, this is his own ac fo; robe Nonſuited ; and the Court declared, that 
aſter his being Nonſuit, they could not in this caſe give him any remedy. It 
was then laid pꝛivatelp, that then would have remedp bp bzingigof a Wzicof 

Ecr02; Man gecondary made anſwer to them, Chat by a Mꝛit of Erro2thep could 

wt in this taſe have benefit after a Nonſuit: Nota. That upon an Evidence given. 

the Jurx at the Bar foꝛ the trial of a ſuppoſed fozfeiture bp a topphoſder of h gan be 
his copy eſtate, being of a copp-mano? of the LZoꝛd Maintagues: The point (id to be 2 
and p2oof of the fozfeiture was in manner as is here expꝛeſſed, (s) That one forfeiture of a 

ame to the Tozds Court with a ſtranger, who was not known to the Yomaz Copyhold e- 
gers; no? was ever ſeen befoze oꝛ after hy any of them, he here in the Court of dare, and what 
the —_ befoze the Jury and Homage, did wear and depoſe, Thar J. S. a Co- 
holder of the faid Mannor, had made a leaſe for years of his, Copyhold land, by words, 
lor to begin at Mich. then next enſuing for ten years, contrary tothe cuſtom of the ſaid Man- 

grand ſon forfeiture. And ſo upon this Oath taken befoꝛe the Homagers, thep 

ound, and did pꝛeſent the foꝛfeiture. One witneſs did teſfifie, That he had pro- 
wlan the other to make ſuch a Leaſe to him, but that after this promiſe, he continued ſtili in 
polleſton for the ſpace of ꝙ years before his death, and ſo thereof died ſeiſed. The Land wag 

J the nature of Burgh Engliſh.The Lady Mountague did pꝛoſetute = the fozfeiture. 
At appeared upon p2oof, that the copyholder had dꝛawn a leaſe of Hig frechold 
land, andof his copyhold tenement allo, but that he never ſealed the lame, and to 
avoidafozfciture, it appear d that he made a leale fo2 ĩ pear only ot his copp-land 
acco2ding to cuſtom, and covenants with the Teſſee that he ſhall enjop this land 
d 


Termin. Paſch. 10 Fac. Pan 
de anno in annum, during ten pears, this wag only by wap of covenant, and 
fo2 this he had 20l. in hand paid him, and did covenant. that if he did Put himgy 
after one pear,o2 at the end of anp one of the pears, and not ſuffer him foz ug 
jop all the land, that then the 20 l. which he had ſtill befoze hand, ſhould be actouy. 
ed fo the rent of the laſt half pear, ſo that he had no certain term made tohin 
Cappholder of his Copphold eſtate; and whether upon the whole mann; 
tale appeared to the Court, upon the Evidence to be, this art of the 
holder ſhall amount to make a fozfeiture of his Coppholdeſtate,was thequelin 
What ſhall The whale Court was clear of opinion, thatfoz a To2d of a Manno; to abgjj 
ON... Copphold eftate foz a foxfeiture,by making of a leafe of his copphald lam 
hold eſtate and tr arp to the ruſtom, there ought to be verp dire and certain pꝛoot made 
whatnot, Certain leaſe, with a certain beginning and ending of it; and ſon like maß 
of ann other thing ſuppoſed to be acted and done by a copyholder, and ton 
to the cuſtom of the Mannoꝛ, therebp to make a fozteiture of his copyhoiday 
this mult all appear certainly to the Court, and the oath of a ſtranger de 
the Loꝛdg Court to this purpole, ſhall not be of anp fo2ce oꝛ effect to pꝛove gh 
feiture, eſpeciallp when the Coppholder ſtill continues in poſſeſſion, andi 
ſeized of hig copphold eſtate, and this never came in queſtion till after his dei 
And if ſuch a pꝛelentment as this was inthe Loꝛds Court, ſhall be allen 
upon ſuch an oath made bp a ſtranger, as to make a foꝛfeiture of a copyhlji 
ſtate, everpcoppholider then might be in continual danger to loſe his con 
eſtate. The Court did alfoclearlp agræ, that if the coppholder did p2omiſ| 
to make ſuch a leaſe, and it is not p2oved in facto that he did make the lame 
is no.canſe foꝛ to malie a foꝛfeiture of his copphold eſtate. ' Croke Juſtice, Ni 
fuch leaſe wag made as is here alledged, it appears that this wag may 
the time of the-Lozd Mountague, Lozd of the Manns? ; fo that the fozfeitun 
if anp were, was in his time; and fo take the caſe tobe this, That a copphally 
makes a leaſe of his copphold land, and ſo a fozfcirure being contrarp to e 
from of the mannoꝛ, if after this he continues ſtill in poſſeſſion, and the L Ul 
the Wano? dies, and afterwards his widow, oꝛ he which hath the Manoy id 
receive rent from the coppholder , it is clear that he ſhali never after thigh 
ceptance of rent, take anp benefit oꝛ advantage of the foꝛfeiture; and ſo it mi 
be here in this tale; foꝛ here it was the Lady Mountague that didqueſtionthis 
pyholder fo2 this fozfeiture in this taſe now in queſtion; this pꝛelentment i 
made long time after the ſuppoled fozfeiture,andthen the copyholder being a 
hig heir was but a pear old, and had not there any Counſel to ſpeak fo} 
when the pꝛeſentment was made, and ſo they pꝛeſented the fozfeiture.The Cai 
did verp much diſlike of the pꝛotædings in this caſe againſt the copy 
Williams Jultice, Magna eſt veritas & prævalebit; The Court then laid to the! my 
at the Bar, that here appear no pꝛoot᷑ at all to be made of this leaſe alli 
to be made by the copyholder; and if there was a leaſe by him made thert, 
no foꝛfeiture: And acco2ding to this direction of the Court, the Jurp did find 
the Inkant coppholder againſt the Loꝛd, that there was no ſuch Leaſe mat 
the coppholder as was pꝛelented foz to make a fozfeiture, and ſo to intitle 
Tozd to the copphold eſtate. Yelverton Juſtice, If a topyholder makes aleaſ 
one pear, warranted by the tuſtomot the Manoꝛ, & ſic de anno in annum, dt 
ten pears, this is clearly a good leaſefo2 ten pears, and ſo ſuch a leaſe mau 
a coppholder will make a foxfeicure of his copphold eſtate; but if he makes all 
of his copyhold land fo2 one pear, and covenants that after the end ok this il 
he ſhall have the ſame fo2 another pear, and ſo in this manner de anno in ami 
during the ſpace of ten pears, this is no ſuch leaſe as ſhall make a forfeit 
his hold eſtate, foz that here he hath no lawful eſtate but foꝛ one pear 
The Court agred with him herein: And as touching the like leaſe, fi $81 
The Biſhop of Dyer fo. 24. pla. 15 1. & Plowdens Commentaries fo. 27 3. b. in Say and Fullers ak; 
Bathes caſe. 14 H.8.fo. j 4. b. & Coke 6 part, f0.35.b. in the Biſhop of Bathes caſe. oY 
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Price Plaintiff againſt Armore Defendant, Entred Trin. 8 Fac. 
75 B. R. Rot. 439. . 


tion of Treſpaſs and Ejectment, the Plaintiff declares of a leaſe made un- 
"I co himbp one Smith, and upon Not guilty pleaded, the Jurp found a Special An Adion of 
Verdict; P02 2 Special Verdict the Cale appeared to be this: The Lozd moo and 
Windior 4 ſeiled of land (being the land in gueſtion) : 3 Eli. did make a leale n 2 . 
this Land unto Thomas Moor fog the term of 60 pears; bp fozte and virtue r. 
hich leaſe Thomas Moor poſſeſſed, did make his laſt Will and Teſtament, and o. s; 1.758. 
y did deviſe the ſaid term, and the occupation thereof, during all the ſaid 803.510. 
all his intereſt therein,unto Margaret his Wife, if the ſhall ſo long live, 14 —— * 
ſole ; and if ſhe dies within the term, then he deviſeth all the reſidue gag . 
n to come unto ſohn his ſon, and to the heirs of his bodp, and 
e ſon dies (having) „ c. 
e exetutrix of his __ 
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foze any a h 
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Yardleys Caſe. a man deviſes land to one and his heirs, and in the latter part of his with 
grants a ent to another, this latter Gꝛant and Deviſe by the intenom 
-conſtruction of the Law, ſhall'be firſt actozding to the intent and mean 
the Deviſoz, other wile this deviſe of Rent out of land befoze deviſcd, ſhi 
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thi Y ontingency ſhall not go to an Exetutoz, here in this pꝛincipal cale there 
$ onlp a poſſibility in John hig Son, and no intereſt becauſe that rhe Wife map 
trvive the Hon and live out the whole Term, and then nothing can come to the 
bon, and therefoze this doth ſound to be onlp in poſſibility, and not in interet; 


alſo che Executa2 is not to have anything, if there were not an intereſt in the 
leſtatoz, o: that the ſame Hath relation to ſome fozmer g2ant; here this Eſtate 
which John the Hon is to have bp this deviſe, the ſame is not by him gꝛantable 
her, releaſable,ertendable o2 aſſignable, and theretoze this was no intereſt in 
gun, but a poſſibility; and ſo when he himkelk dies befoze this happens, this 
ent go-untohis Erecutoz, and ſo the Plaiutiff claiming under an — | 
"or Erecuto2 of John tan have no god Title, and therefeze he pzayed'J 1 
uche Peferdant, Flemming chief Juſtice, ohn Moore the Hon by this de- 
ning but a bare poſſibility, he hath no manner of intereſſt, but 
* e and caſualty, and he dying bekoze this falis, it is vern 
rd dear, that his Execute ſhall not habe this poſſibility. Willa 1 
It map be made a good.queſtion, whether this remainder ot a Cermhe __ 
et, and in this there will be a difference, where a man doth giant the . 
Ni ſelk, and where the Term. Edwards caſe put Coke 1. pa. fo. 2 . iy the i fe f in 
el Chedingtons caſe was adjudged :contrarp, to Weldrns caſe; in the the Retior of 
Smentaries, a Term gzanted to onc, if he ſhall live ſo long, and that if he Chcdingtons | 
within the Term, that it ſhall 1 to another, this was 
c | ewe 
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Jewel and Sparks ale to 5 void -remainder, foz here de minimis non d 
Jewel and e Law. makes no account olf a remainder, upon a leaſe fo pears, ang 
Sparks caſe. f 17 84055 Flemming chief Juſtice, John the Son hath here bp this de 
good poſſibility in remainder of the Term, but where he dies -befoze te 
falls e as in pꝛintipal caſe here he did, this ſhall never go unto bis E BY 
Williams Juſtice, There will be a difference where one hath a Term | 
Note = differ- and doth deviſe the Land to another fo? ſitch a time, if he ſhall live uy 
Toner doch - And if he dieg within that time, then the tance: to remain to. another this 
deviſe che Land @ good remainder ; hut otherwiſe it will be, if he deviſeth all his intereſting 
eo one, and Land, to one foꝛ Lite; and if he dies within the Term, then the fame h 1 
where his to another, this is a meer void remainder, foꝛ that no remainder here ta 


whole, &c- this, after a be, in being. Flem. chief Juſtice differed in opinion herein, thathy 


a remainder of a Term is good, but that the ſame ſhall not go to bis © 


where the Teſtatoꝛ, that had the remainder died befoze the lame hay Sy 


it fell out in this pꝛineipal caſe, and in this all the 'whole Court w 
pinion, againlt the e Plaintiff, that this Erecutoz of john the Son ſhi 
habe this 1 in regard that the Teſtatoꝛ which had the reman 


efoze the lame hapned, and wag attached in ay nd fo the Plaintif 7 


ing under the Aſſignee of the Executo2of John the Hon, who made 
22 pim, hath no good title, and therefoze br pe Aue of the Uhle a 


rhe Defendant, ment was given foz the Defendant, and lo entred. (8) quod querens i a 


dec. per billam. 


k * 


Na, ending Now, bp the whole Court, that in an Agios of Debt, where the Oele 

ley gage. map wage his Law, if he confellech pa rt of the Debt; and wages hi 

2 Sid. 366. fo. thereſidue,.and a a Judgment mae a and entred koꝛ the Plaintif t 1 
confeſſed g udg oat 


2 Ro. 131» whi is Plaintiff cannot be Non-ſuit 
e reſidue, but d to a 58 5 e Detendant comes foe 


his aw, io; this park of the - 


11 es, that übe the wins i is mY in a Trial here, if the other fide 
—— « lenge 558 dal k. , he ought here ta clo] ig cauſe M challenge and h 04 
challenge, &c. 02g e cho ay, ) the two fozmer which are [wozn, and tf 15 

, foam the Court, whether fo2 this cauſe New 02 to2 any 2 
= bee be Mp open 02 not. . 
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FATE bt Perworth, and that there being an Officer called the Baiſß and 
$5. eve of Perworth, and that as incident to this Office, 20 had the overicet 
whe Markets, and Fairs, chere; and alſo to take Tolls of one, & 
i reaſon whereof he did take Toll of ſome of the Tenantg of the Earlof Arun- 
/44-.. andhefetipon this matter rame in queſtion, and that chiefly between the 
two Earls: phet er this taking of Toll was lawful o not, and the thick mat⸗ | 
xee-in iſtue Was; wherher the Yanno2 of Perworch be within theYonour of Per-,, 
worth: And then Secondly, whether there be ann Honour of Perworthv2 not, and; Ce 
if there. be; then the mätter in Taw was; whether this Honour of Pet. vom. 
Ad was held of the Honour of Arundel: og, not: And Tyirdlp, whether 
was uch an Office of Bailwick, and if there were luch an 
3 r the ſame was within the Toon ok petworth; and then 
other they have uſed to take Toll ok all perſons, oz not; and whether they 
have uſed do take Toll of the Tenantg ol 4 tree of Arundel. Fo2 pzvof that In ine time of 
Fewo was an Honour: Firſt, there was ſhewed the gzant of H. 2. Son of x. 2. grant aud 
"Ms ; the grant and confirmation by H. 2. Dax Normandiz, de honore de Perworth; confirmation, | | 
and there\it is called an Þonour, and a Barony in the time of Kich.;2: who | 
made a gift} and g2ant unto ſohſ Holland Duke of Exeter, of all his Banos, 
'Bonditts ad Baronies of Petworth; in the time of Rich: 3. an ancient Book 
ede called Cockermouth and Petworths Books of Demiſeg, of the Lands 
the Eati of Northumberland; in which he himſelf de tempore in tempus calls 
Land of the Honours of Cockermouth, and Petworth. In 3 H. a Feodart- 
ui there mentioning his Lozdſhip, and Honour of Perworth; in 12 H. S. he is 
"called Lo2d of the Honour de CockermSuth, and Petworth'; and fo in 22 H. eng 
4033 4.6. en Act of Parliament, this is there called the ancient Honour 
worth; and lo in the Deed of purchaſe of this in 5 Ph. and Mar. it is there cal- 
ied, and ſo-paſſed by the name of the ancient Yonour of Perworth ; and divers 
other Mans by the laid fozmer Act of Parliament were then annexed unto 
this Ponour of Perworth, having but thꝛe o2 four befoze, In 19 E. 4. it is there 
 galled magnum dominium de Perworth. In 1 H. 7. it is called Perworth cum membris. 
Hibbard the Atcurny General; none can claim an Ponour, but he muſt dzaw 
and derive this from the King. And as to the ancient Deed pꝛoduted, to p2ove 
oy to be an Honour in the time of H. 2d. It was obſerved by Dodderidge, 


” 


#2 


he. wag not Ring at this time. Hubbard the Rings Atcurney General 
affirmed, that there was never any Earl of Normandy ſince the conqueſ?, but he 
was King: Dodderidge clearly, he was not King at this time, when the gꝛant 
mas mide, fozhe<Jntitles himſelf Dux Normandiæ; and the Deed wag to ſuch, 
& amicis noſſtis, after which manner, the King did never wzite, but would fill call 
himſelf King, and ſo he was then but a Subject; but afterwards he wag King; 
(he was King befoze inright) but Stephen was King de facto; and by the medi⸗ 
ation. of Maud the Empreſs , his ther, the Dukedom of Normandy wag 

ted unto him; and Stephen did continue King. It was objected, that nd 
uur can be held, no2 cregted by a Subjec, and that a Baronp cannot be held 
of @ Subject, Velverton Juſtice, hele words Dux Normandiz, & amicis noſtris do 
make it bery clear and manifeſt, that he was not then Ring; fo2 there wag ne- 


Aing that in his gꝛant did wꝛite amicis ſuis, but did always name him- 
ting. But as to the objection made by Dodderidge, that in ancient times, 
did alwaps uſe 'fo2 to put. their Seals to their Gꝛants, and to name 
down the certain date of the ſame. The whole Court was againſt him 
Mig. Williams juſtice, clearly a man may have an Honour, 0? a Barony 
\Peeſeely = but he cannot hold a r a Subject; and ik one 


& * 
ly 1 , 
„ + 4 


4 * 
FY 
* 


who ha 
EG othg2ant this unto another, this is to be held df he Bi: and 
vp the opinion of the whole Court, a man map hape an Honour, a Baronp 

gan Earldoin by p2eſcription; but this is to be held of the King. Croke Juſtice, 
as t the Charter ſhewed of H. 2. Charta Henrici Ducis Normandiæ, he wag not 
then king clearly, fo2 he could not ſo be during the life of Maud his Mother; 
and Stephen wag then Ring by —— It this was an Honour — 

| | 02 


* 
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Touching the Ps | | | 
Honour of then urged that Pcrworth was na Yonour, hut that the ſame was parteſ i; 


——— —M— DCA ret Ax. aa, — 


ment, Petyorth 
held of the Hon- 
our of Arundel 


cannot be made male mp Chale to be a Fozreſt, Hubberd Atturnp General, Williams Juſtice 


| Lan 


and afterwards gꝛanted over, ag it might be, the ſame continues an FI 

ut no Ponur can be held of a Subject, but of the King, Williams | 
is the Common ule of gzeat men. having divers Wannozs fo? to cafe 

em his chief Manno: and his Yonour, and ſo to dzaw all the otherg u 
and perfo2m their (it and ſervice unto this, and ſo in time, by reaſon oft? 
ation to gain unto him fo? this, the name of an Honour; but ſuck > 
ation only can be no good pꝛoof of an Honour. Of the other parte eh 


Donour of Arundel, and to pzove this, there was fhewed an Ancient Book 
led Extenta terrarum comitatum of the Earl of Arundel, and of 8 Pundzeds & 
named foz to be belonging to the Earl of Arundel, and his Honour; as 
worth being one of the eight, it wag from hence urged and enfozced, tha 
worth was no Honour. and that no Honour can be held of another, but her 
worth is held of the Donour of Arundel: and it was from hence enkozceh, 
udg. Petworth wag na Honour, es there was a Judgment ſhewed in 7 E. 1. & 
Petworth Was parcel of the Yonour of Arundel, and the ſame was held g 
Honour of Arundel by 22 Knights Fees. and that the ſame was never 
tionedas an Yonour, aid thaͤt the Earl of Arundel =_ of the King ing 
Dodderidge objected, that Petworth was no. Yonour, foz that it wanted a 6@y 
Leet, the which every {onour of any eficem, hath unto the lame below 
Nicholls Serjeant demanded, whether a Tenure of an Honour bp pꝛeſcriz 
might be of a common perſon 02 not, he held it well might ſo be. Williams Jul 
the Act of Parliament recites Petworth fo to be an ancient Honour, and 
Honour in 5 Ph. and Mar. the ſame was then paſſed, and to this Bong 
Munnoꝛs Were then aunexed, ſo that if it be pzovedto be no Honour, theath 
annexation is void, fo2 the A did not make this an Honour. Velverton kb 
An Honour cannot be held of a Subject. The Ponour of Dover, andof W 
ford, held of the Ring in Capite. Nicholls Serjeant objected, that the im 
being, whether the Mannoꝛ of Pet worth be parcel of the Honour of Perwonwl 
is bp this ag2ced by both ſides incluſive, that there is an Honour of pe 
otherwiſe the Mannoz cannot be parcel of it. Velverton Juſtice, if uo Han 
then no anno? can be parcel of it. Williams Juſtice, Af rhe Mannoz be you 
of the Honour time out of mind, the lame ought then fo2 to be an ban 
time out of mind. Two things arc here to be pzoved. Firl?, that this 
an Honour, time out of mind. And Second]p, that this Wanno? is pan 
it. Nicholls Serjeant, 400 pears ſince, in Ring Stephens time, then it wayi 
Honour, and ever ſince ſo called, and reputed one, and demanded whether! 
Honour, which is one bp pꝛelcription, map be held of a Subjca ; and he than 
it might lo be, but by Dodderidge it cannot. Williams Juſt ce, The King tum 
annex unto an Yonour other Mannoꝛs without an Act of Parliament ky 
ſame. Nicholls Serjeant demanded whether the Ring map create the Bam 
of another foz to be an Honour. Henry Yelverton, that he cannot, neither an 


the whole Court, the King cannot create an Honohr, but bp an Ac of Haß 
ment. Williams Juſtice, Appellation makes not an Honur, without other ih 
dents unto it. In the Kings Grants and Kecitals therein to be of the El 
of the King; where ſuch Accitals are neceſſarp and where not, in maß 
which do operate bp wap of diſcharge, there the gzant is good by general 
without any ſuch Kecitals, otherwiſe where the ſame ts foꝛ to raiſe 
upon the Demelnes in his hands, there the ſame is not good, without if 
tial recital. In this caſe it was well obſerved, that at this day, the Earl aii 
del only hath his Earidom by pꝛelcription, the begining of which is times 
of mind, not within the memozp of anp one, fo chat his Earldom ish 
molt ancient in the Mealm. - "0 


. 
5 ©* 
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ots, that the Jury here found Perworth to be an Honour, and alfo'that the The finding 
9 Perwotth, Wag partel of the Honour of Petworth ; they found allo che u 


was a Bailwick, and a Poztreeve of Petworth, and that then had 
thar there the Market and Sfie: and that thep have uſed to — Td of 21 
Earlof Arundel Copphold Tenants, and free Tenaats.) Wil 
"the Jurp are charged with dtvers iſſues, and being readp at 

up their Verdict; the parkn cannot then waive any of dhe 
we; Flemming chief Juſtice, and Yelverton 2 ol the contrarp oginion, that 
gere map be a waiver foz the king; and fo Hubberd Atturup General came in⸗ 
court, and did arcozdingly waive divers of the iſſuegs. It was laid, 


of 


. 


* 
* 


oat it appears by pꝛool, that villa de Petworth did hold by 22 nights us 
_ r of the Earl of Arundel; but no Honour is named to be of 
tim. Fleming chief Juſtice, The iſſue was, whether the Manno? of Perworth, be 
— of the onour of Perworth; this an Pre (implicative) agzed. by 

des, foz if no Honour, then there can be no parcel of an Monour: An 


Pen onght to confiſt of Lands, Liberties and Franchiſes ; and the Man⸗ 


ho 
* 


ex; liz the Perdic ought to be entire and luch iſſues, foꝛ which there was 
Abidenee given, Luch iNues cannot be waived fo2 the King, when the Jury, af- 
xexevidencegiven are at the Bar foz to give up their Verdia; but other iſſues 
map de waived. As to the Toll, the iſſue was that they had this of all, ag 
—. of the Tenants ok the Earl of Arundel, as of other ſtrangers; the Jury 
de lind that they had the lame of ſome; that is to lan. of all ſtrangers; bit not 
*of hers, that is to ſap, of the Tenants of the Honour of Arunde!. The whole 
Gurt did all ag2ze, that the Jurp in this had done very well, and had given a 
good Verdict ; and in this caſe they had found well and — and that their 
'Perdint wag — to the evidence, and well purſuing the lat 

? the Earl 


Mm P 


22 


had done verp well in this Verdic given by them; and in this the whole Court 12n«. 
did agzee, and accozdinglp by the direu ion of the Court, the Verdict of the Jurp 
ns taken and ſo entred. 


44 
. 
. 


The Kingaghinſt Edv Lord Vaux 


© in this caſe it is pꝛovided by divers Laws of the Land ; he then being << 
vf the age of eighten pears and mozet this he refuſed to take, and ſo all this 
wg certified to rhe Court, under the — of divers ot the Pꝛivy Conneel, 

Marti 9. Jac. the Oath was offered to him at Weſtminſter. The Lozd Vaux 
| t at the Bar, was demanded bythe Clerk of the Crown, (having 
ken Indietnient to him) whether he was guilty oz not, of the matters 
tontamed in the Fndictment. The Tozd Vavx deſired the Court foz to aſſign 
Am Countel foꝛ to ſpeak foꝛ him; he being verp Ignoꝛant of the p2ocedings of 
the Laws of this Land. Hubberd the Attutriip General ſaid unto him, that 
there was no ned of Countel fo2 to be aſſigned to him in this caſe , foz 
though he do p2etend Ignozante in himſelf, in the Taws of the Land, (of 
which no Subject of the Land ought to be Fgnozant) foz that his Jgnozanee 
of the Taw will not excuſe him, if fo be that he do offend againſt the Law; but 
uf this caſe is, he cannot be Jgnozant of the Fact, (8) of the _— by 

it ; Im, 


d partel'of an Honour. map be held of the Earl of Arundel; but it map be wust iu 
aneltiontd; whether the Liberties are held. Flemming chief Juſtice, If the Der- — 
die de once pꝛonounced, they cannot tale it in part, and wave part of the vbat not. 
beth 


2228 a ne. Yelverto n Thie Verdi d for 
—— had been laid generallp to have had Toll of all the Ten⸗ e x21 or 
ok Arundel; this had not been good: but ag2ecd that the Jurp Northumbet⸗ 


Tuber the Atturny General of the King, did exhibif au Jndictitient a- a; iadidment 
＋ Edwa d Loꝛd Vaux Lo2d of. Harridon, and this was fo? his refuſal to againſt the 
fake the Oath of Allegiance; being lawkullp offered unto him, accozdingly Lord Vaur, 


- —— 


— 
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he having obſerved the tinte when this was, the place where, and these 


| ira hob ulker the Gath to him; and befoze whom this refufaiſowag;zg 


_—_ e cannot be ignoꝛant ot this, and to this he map well an 
HGath. Whether he had done ſo oz not; and he dis therelqꝛe pꝛels him 
. e tonmltaviren ant wer unto the Court, one 09; 


Me 


y 


45 other. hy : 
Nota; this his retulal, he was by the P:ivy-Councekcommitted u 
Met. — chief Juſtice ſaid 1 Sod how or in this caſe ws # 
© quuiſizefo2 him, fo; if he be guilitp o2nor of the matter tontained in this Jn 
ment, (c) his refuſal to take the Guth being'{awfullp tendzed amto him 


4 | 
© 
2 
& 


* 


meerly in his own pꝛoper knowledge, unto which 
Che Lom Vaux then an{wered and laid unto him, that 


. 
9 


ſtrength, and life unto the Statute, and that he did never refuſe foz id ta 
Oath; atcoꝛding to the Kings expoſition of: it. The, Court made anſwer wy 
him, that'this'Oath ought'to be taken —— actoꝛzding to the verp 

| : and fo was it fulip agzerd in 


Wwozd ot it, and that verbatim as the Oath | 
by all the Parliament, and the lame is not to be taken in any other mann 


heftands here indicted fo reküing 10 rake the ſame. Oath, acrozbing tothekg 


7 


vf the Stat. in this tale pꝛavided fo2,and therefoze ought ta make anſcwer 


King, fo2 romake others to believe, chat the Hing hath a partienfer om 


tion of this Statute to himſeif, andcontrarp to the ſaid general An of Iy 
liament ; the which is not lo, fo2 the King did never make anp other eye 
contrary to the woꝛds of the laid Statute, neither doth he ann ways alu 
the taking ofthis Oath in another manner, contrarp to the fozm ſpecifiedin 
Statute. Williams Juſtice ſaid unto him, that if herefuſcdto take anp ine 
woꝛd expꝛeſſed in the Oath, this is a refuſal of the whole, and ſaid, that 
Oath was made only to give unto the King a true Teſtimonp of our tral 
faithful allegiance unto him; and that this ſhould be ſo, it doth-in a very 
meaſure contern the ſafccy of the King. The Tozd Vaux made anſwer to: 
Court, that ik any part of this Oath did touch the Counfeience of his 
jects, if it be the picaſure of the King, to make a ſafe expoſitionof the Sai 
would then take it acco2dinglp, and he laid (and to this the Court agzeedil 
the King hath laid that the fole effec of the Statute is, that he map be cen 
of the true allegiance of his Subjcas, and to this he never had, noꝛ will u 
to take anp ſuch Oath. Fleming chief Juſtice did pʒeſs him foz to anſwer din 
without ann moze Cirtumlocution, mhether he was guiltp oz not guiltp:;il 
that he by his contempt to the Court ſhould double his offence. Hubbudt 
nep General did then move the Court, that if he would make nog 
anſwer, that then the Court would direc a Judgment fo2 to be entred ag 
Stat. of 33 H. Him, that he ſtood mute accozding to the Statute of 33 H. 8. cap. 12. ll 
3. cap. 12. ig title Trial fo. 415. The Lozd Vaux made an[wer to the Court, that} 
_— 7 — would take fo much ot the Oath as concerned the Kings tempo2al Jurildicin 
bottom where The Court anſwered him, that if he would make-no other anlwer, they wal 
one ſtands hen taule a Judgment bp a Nihil dicir to be centred againſt him. Che 
mute. Vaux then demanded of the Court, whether he ſhould be tried bp his M 
| 02 not. Flemming chief Juſtice [aid unto him; that firſt, he muſt anſwer] " 
| . be guilty, oꝛ not guilty : and this being done, he ſhall then han 
Trial acro:ding to the Law; but afterwards, befoze his anſwer he ſaid, | 
he was not here inthis cale to be tried bu his Peers: and upon this hel 
— . that at the Common Law , in thele four cales onlp, a Pere ſhall be an 
he by _ hall pu his Peers, (FB) in Treaſon , Felonp , miſpꝛiſion of Treaſon, and wil 
Peers, ana ion of Felony, and the Statute Law which gives ſuch Trial, hag 
vherenor, at ference Unto theſe, oz to other offences made Treaſon oꝛ Felonp, his Cri | 
Cemmen Law. gig Pers ſhall be as befo2e, and to this effec are all theſe. Stat. (8) 28 


1 


Councel at all, ag. to the matter of Fact, (#) his refuſal to tah 4 


U 


& 
L 


* 


he beguilty oz not of this refuſal. Hubbard the Atturnep General ſaid und 
17 anſwer that pou will take the Oath, atcoꝛding to the Mings expo 
of it; in this pour ſo laping, pon do offer hereby very gꝛeat dran 


* 
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ſition, inſtituted ag be⸗ teſtifie the alle- 


„as it appears, | 
aron. — of ſub. 


he in 


' 8 his 
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Na pꝛohibition, where the cale was, Lands and Goods were deviſed in one Prehibitiorf 
Atthe ſame Will; which Will was offered to be pꝛoved in the Spiritual Court; o me Spiritual 
and hereupon a Pꝛohibition was p2aped. The Court clear of opinion that they Court, &c. 

e not topzove this Will; foz thep have no power to meddle with the Pꝛobate Ancc. 111. 
Gill concerning the Land, and they cannot pꝛove this Will: ag concern- . 

mg the Goods, without medling with the Land. Flemming chief Jaſtice, The 

hate of the Will there fox Land, is not ſo much as an evidence to a 

gp, to pꝛove the Will. The whole Court agzeed, that here was good cauſe 


Aa Phibition. Clench, one of the Officers of the Court, infozmed the — 
Ny that 


7 ermin. Paſch. 10 > Fac. _ Pan] 


that in one Roffes caſe being the like, a be he, @ Prohibicton was 2 Henry J '7 N 
verton (aid, that — — icitoz was wont to ſap, that in iu 
2 e be s 2 6 
no moge kozce and effec of the fa ze n 
— mmm P2ohibi bition was nun; bp the Quie of the Court. thus 


Semaine Plaintiff aganſt——+——Dctendane. 


» 


A Coviholder ta, that in an en given to a Jurp at Ini 5 om an i 
nyo ye I Win 07 no Will; rhequeſtion mobed ro the as this. 
we ul of Þ older furrenders to t fs "of hi is laſt Will, wheth £ the 14 bs 
ſurrender, o: oy the e Will. Williams Juſtice, it if verp clear that 1 ö 
Ip declaratozp, declaring the uſes of this ſurrender, nothing doth * 
„but all doth p is bp the ſurrender ; Coke'6. part fo. 18. in Sir 10 
. caſe, one doth Covenant to ffand ſeifed to the uſe of his laſt ill y 
makes a Feoffment m Ferro the uſe of his laſt Will, nothing here paſteß 
Sic Edward the Will, but bp the Feoffment. Flemming chief Juſtice a ed withhim * 4 
ce ca-. and in Sir Edward Cleres caſe, when a man makes a Feoffment tothe uſeofhy 
laſt Will, he himſelf dard the ute in the mean time, and map limit Elia 
accozding to the power reſerved to him upon the Feoffyrent, and upon i wh 
mitation, the Eſtates ſhall take effect wake fozce of the f offment, and then 
directed bp the Will, fo that in ſuch a caſe , the Will is but onlp dire wy 
Williams Juſtice, the iſſue here in this cafe is condidit Teſtamentum necne, thi 4 
the direc iſſue to be tried, and not condidit Teſtamentum, ou non — modo & k 
foz ſi condidit, tunc declaravit- Si non condidit it, non declaravit: the * found th 


made the Will. J. 
Browning Plainciff againſt F Fuller „ Defendane 


A Writ of r- 
ror to reverſe a Wwe of. „ to reverſe a Judgment given in an Action ot Y 
Xa — Is b Executoz, ag Erecutoz; the Erroz alligned wag, 15 
20 299 pA clauſe i in the end of his Declaration (8) Et profert hic in e 
409, 412. litera — 9 — whether this omiſſion was Erro; o2 not, was the i | 
2 Sid. 98, 249. Queſtion, 2 the 8 of which it wag queſtioned, whether this a 
Sir John $a. 8 but onlp matter of aan. Will. Juſtices, Clearlp thi 
x3 * 10 of er of lubſtance, 0 I ag it adjud ed in one Bir John Savadges 15 0 
r. 58 111 matter of {ubltance, ko; the omiſſion oł which in an Action of 4 
an 2 t aTUrit of Erroz bzought to reverſe the Jud 
the only Erroz aſſigned, and 2 this Erroz the Judgment wag 
ourt, and reverſed and ſo in this p2incipal caſe 1 
oy opinion ye the whole Court, this is very clear and apparent < NW 
fo2 this Erroꝛ bp the Rule of the Court "Oy — was reverſed, * 


Bunn == i 52 * co 


SS DEPT 
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Deane Tlaintift againſt Eton Defendant. 


n 


an Action upon the tale fo2 ſcandaloug woꝛds ſpoken by the Defendant of an 4&ion up- 
1 the Plaintiff, which woꝛds are theſe, (s) That the Plaintiff had placed a on the caſe for 
Aloman in ſuch a ones Youls, to the intent foz to Poiſon her; with an A: worde polen 
verment in the Declaration, that he had placed this Woman in that Boule foz f be fete. 
d attend, and look unto an old UHoman in the laid Houſe not being well: up⸗ p1jus 
on wor guilty berd fe a Verdict was given fo2 the Plaintiff, Jt was moved 
inarrel{ of Judged fo2 the Defendant, that thele wozds are not Actionable, 
becauſe chat there is not here laid any At to be done, but an intention to have 
an Ac done, and that therefoze this is no ſcandal. Williams Juſtice, The Aat- 
an is here. t foꝛ the diſcredit and ſlander he hath bp reaſon ok theſe 
words thus ſpoken of him, and not fo2 any A done; Theſe woꝛds do tend 
very much to his diſcredit, he being high Sheriff at this time, and a great 
Officer; and out of his care placed this Woman in the ſame Youle, foz to at- 
tend the old Woman in that Youſe ; ſhe being aged, and not well, and there- 
therefoze it map verp ſironglp be enfozced, that theſe woꝛds do ſound very 
much to the ſlander and diſcredit of the Plaintiff, and are well Actionable, foz 
that ex ſenſu verborum, conſtruction is foꝛ to be made; and to this purpoſe there 
was a tale here adjudged in Mrs. Paſfields caſe, the woꝛds there were theſe, (8) Ms pacc1us. * 
Mrs. Faſſield Wzit.a Letter to one foz to Poiſon her Yugband ; foz which wozds, cat. 
an Action upon the caſe was here bzought, and Judgment was given fo2 the 

aintiff, and the fame Judgment affirmed in a Mꝛit of Erroꝛ in the Exche⸗ 
quer-chamber, and lo here, as in this caſe, ex ſenſu verborum, without anp Act 
done, if the woꝛds in themſelves are malitious, and do tend to the dilcredic of 
the party of whom they were ſpoken, as here thep are in this caſe; andthere-;,,.,... 
 foxebptheopinionof the whole Court, Theſe wozds are ſcandalous, and well giver. for the 
Blaine,” and ſo by the Kule of the Court, Judgment wag given foz the lint: 
| Rück. AY, = 

Nota, that an exception was taken to an Jndictment upon the Statute of g,.cpriow to 
8 H. 6. fo? a fozcible — the erception was, becauſe the entry wag into a an Indid ment 
Kood of Land, o2 into half a Nod of Land, and fo? this incertainty it wag upon ihe Stat. 
moved, that the Indicment might be quaſhed. This was Nuleßd by the ofs H. 6. Kc. 
whole Court, (Willians Juſtice onip excepted) to be a good exception. Williams 
Juſtice, This Indiament is clearly good, and that he could ſhew a direct Jugd- 
ment in point foꝛ this. Man Secondary inkoꝛmed the Court, that he could ſhew 
the contrary, in point of Judgment in the like caſe, in an Ejectione firmæ, and 
| the like prep taken in arreſt of Judgment, and Kuled a good exception. lndiimenr 
In this cale fo: this Exception bp the Rule of the Court, the Indic ment duaſhed, &cc. 
wag quaſhed fo2 this incertainty. 


David Waterhouſe his Habeas Corpus. 
Ota, that a Habeas Corpus was g2anted by this Court to the Warden of 4 Habeas Cor- 


L N the Flat, fo: to have -here in Court the Body of David Waterhouſe, the s ſub — 
lame returnable at a dap certain, at which dap the Warden of the Fleet did re- de ne — 
uſe to make his return, and to bzing in the VBodp; upon this Henry Yelverton gcc. : 
moved the Court to have a Rule entred againſt the Warden of the Flcet, « the 
e returnable at another dap, to b2ing in the Bodp upon a pain, upon this 
motion; the Kule of the Court was, that he ſhould return the Bodp of David 
. Waterhouſe the next dap ſub pœena 20 l. * the whole Court, ſo are all the 


Pꝛeſi⸗ 


. OE = n 
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Preſidents, be the party impziſoned foꝛ Felonp, oz foꝛ Treaſon; the Officer 

der whole cuſtody he is, ought foꝛ to obep the Waits of. Habeas Corpus comin 

from this Court, and if the ſame was directed unto the Tieutenant of g 
Tower, all ſhould be one. | 


An exception Ota, bp Flemming chief Juſtice and the whole Court, in a Trial at the z. 
raken againſt where exception was taken againſt'a Witneſs, to pzove the Excun 
— * of a Deed of Feaffment bp liverp of Seiſin, where the cale wag, a Feoff 
3. 74 107, in I was made to the ule of J. S. and two Witneſſes were ſubſcribed togy 
- 1 Sid. 109%. the liverp of Seiſin, afterwards one of theſe Witnelfes had an Eſtate aria 
Hob. 92. made unto him of part of this Land, and he being -pzoduced to Witnelg 
Execution of the Feoffment bylivery & Seiſin, was excepted againſt, bean 
was now a partpintereſfed in part of the Land; & ſo his Oath was to ma 
own Eſtate good; but notwithſtanding this exception was dilallewed ig 
whole Court, and that he might well be \wozn as a lawful Witnelg, uz; 
Executing of a Feoffment by liverp and Seifin, this being in affirmy 
of the Feoffment, and accoꝛdinglp, by the Rule of the Court, he was ſw 
and his Teſtimonp received and allowed of. A 


 Dotkley Paintiff againſt Bury Defendant. 


| | |; 
An Afton up- I an Action upon the caſe, gꝛounded upon a pzomile, the caſe appeargy 
yoly cnn Ite this, the Plaintiff having two parts in a Ship, which wes an 
xc Prance fo2 Stones, he did gzant unto the Defendant the moitp of his qi 

which he ſhouldhave in this Uoiage, and in conſideration of this, rhe Di 


dant did aſſume and pꝛomiſe that he would be at the charge of the moitpof 


loſſes, which the Plaintiff ſhould ſuſtain in the ſame Voiage, and didlikey 
aſſume and p2omile to pap ſo much ag ſhould amount unto the moity oft 
loſſes, upon requeſt; which he hath not perfo2med, and fo2 this taule theK 
on wag bought; the Plaintiff in his Declaration averred, that his loſs ntl 
his Yoiage, amountedunto 40 l. and moze, ſo that his part of the los 
appeared upon account, amounted unto 221. 1. 8. the which he had requelich 
Defendant foz to pap him, which he refuſed to do; upon a Non aſſumpſn plead 
a Verdict found fo2 the Plaintiff; It was moved in arreſt of Judgment 
the Defendant, that the Declaration was not good, foz the incertaintp ef 

conſideration to raiſe the pꝛomiſe, foꝛ which incertainty that which was gui 
ed, being onlp a poſſibility; the which was altogetheruncertain, and thigigh 
conſideratiowupon which the pꝛomiſe here was made, which conſideration) 
not good foꝛ this uncertaintp in it, and ſo the conſideration failing the pom 
is not good. Williams Juſtice, If there was at the beginning a poſſibility, al 
afterwards the lame is reduccdunto a certaintp, this is clearly a very 
and ſufficient conſideration fo2 toraiſe a pꝛomiſe, and it could not be bettet ig 
Juſtice, What moze certaintp can there be in adventure? none at all; chis po 
litp and uncertainty, is nom by this his return, well reduced unto a certain 
and ſq the ſame is good, being now all made certain by the actount had al 
made of the gain and loſs, being now by this all made certain. Yelverton Juk 
and Williams Juſtice, This is a common thing, and verpuſual fo? one to gant 
benefit, oz the moitp of the benefit which is to toms to him, bp ſuch a wap 

means, and this is good; and map be reſembled tothe g2ant of a Parſon al 
Tithes, as appears in Perkins in his Chapter of Gzants, fo. 20. pla. 90. ali 
there, if one g2ant all the Wooll of his Sheep fo; pears, this is good, andi 
the opinion of the whole Court, in the p2incipal caſe here, this is a good as 


—1 * fufficient conſideration, and certainty ſufficient therein, and that the Dec 


Plinif pr tion is good; and ſo bp the Hule of the Court, Judgment wag entred fa - 


1 


— Wage 2 © = 7 
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The King againſt Springl. 


> Ton, that exteptions were taken unto Springals Indicment, the ſame being ; 
* —.— quandam januam, apud Bens Cem. Middleſex, in via regia T kaception id — 
1 undd Higate, and doth not the in what County Higate was, but Nora; that for crefting of 
margent, (Middleſex)'wag wzitten; Hutton moved the Court, that not⸗ = ente. 
ending this be ſo, net it doth not hereby appear tothe Judges as Judges, 
in what Countp Higate here was. The whole Court clear of opinion, that the 
Countpbeing w2it in the Margent, doth well aid this, and fo take off this ex⸗ 
erption;; and that this wozd (Middleſex) wait in the Wargent, shall well: go un⸗ in⁰ed¼ůnt 
tpHpzee allo, and lo the Jndictment is good by the opinion of the Court, but S Per cui. 
. it had been, if in tale of Felonp un the whole Court. 1 2 


The King againſt Clarke.” on 

* ory that exceptions were taken unto Clarks Jndictment being bol murder Fxceprion 
YN % u 
ther 


* 


Et. The Firſt, Exception taken was this, that the aſſauſt and affray taken for to 
is therein erpꝛeſſed to be 12 Februar at Oxford, and that he gave him a blow on quaſh Clarks 
the right öde in this manner expzeſlede (4) dans eidem mam plagam maxcalom, nd ment of 
 &adrunc, &ididem, without thewving of anp time certain,. when this blgt wag 
miven. Secpre iy, it is let jo2eÞ inthe Andin ment, that he being thy i firuck, 

Larguebar2 duodecimo die Febr. uſq; I 3. die Februarii, fo that(3) doth exclude x2. die, 
and uſq; doth exclude 13. die, and lo no daplapd at all, 3. —quo quidem 1 3. die 
7. inter horas,quartam,& quintam obiit, this is laid inſufficiently, being an impol⸗ 
flity. Fourthlp, and fo the ſaid Robert Clarke prædicto 1 3. die Febr. did kill and 
murd 143 .Yelverton Juſtice, there ought to be a perfect haur between them, 
ging laid to be inter horas, &c. ejuſdem diei, this is not . Williams Juſtice, in 
tale of Indicrments, no ſuch erceptiait is allowable bp Law, as tothe incer- 
ainty of'the hour, otherwiſe it is incaſe of 8, bp the Statute of Glou- 
ceſter, 6 E f. cap. 6. ſo that this erception here as tothe hour, is of no fozce; but 
ere in this Jndictment rhere is no place laid where the ſiroak was given,and 
02 this omiſſion here, the Jndictment is not good, fo: the place where the 
Croak waggiven ought to be certainlp laid, and fo is Longs caſe, Cok 5. pa. fo. 
120, 121.that the place where the ſtroak was given ought to be certainlp laid, 
02 he map afſauithim at one place, and give the ſtroak to him at another place, 
m Lacyes caſe, Coke 2. pa. fo. 93. put. in Binghams caſe. Croke Juſtice, as to the 
point of time, theſe wo2ds, adtunc & ibidem referg to all the whole ſentence, as 
g tioter horas) bp thele wozds: there is a diſtinction of time denoted, ag 
ane paſt and time to come, here it is ſaid, That he killed him the 13 dap, which 
aut be ag it is laid, ſo that this is a fault incurable. will. Juſtice, and rhe whole Longo ca in- 
ourt agreed with him in this, thatthe Andictment is nat good, but heought difmencquath- 
8 have ſatin the concluſon (8) and ſu he Killed him, modo & forma provi. The © per curiam. 
| lg the Indictment znſufficient fo; thele exceptions, and thereloze bp 
1 of the whole Court the Indictment wag quathed. ä 


Nota, Exceptions taken foz to ſuaſh an Jndictment of murder. The 1. extep⸗ : 
lon was taken, a eſionejuſticiar. E both not fhew what Seffions this ag, & this — 
ing omitted, ig not certain to the Court, whether thephad any Authozirp 02 of murder. 
2. The kact is laid ro be in this manner, that 2 Jac. and fuch a dap hedid aſ- 
eaccche party with a fwozd, and give unto him unam plagam mortalem, hut ſhews 
mae where this aſſault wag made. Will. Juſtice, this Indictment is not gad, 

vpecaule there ig no place mentioned 1 the ſtroak and wound wag ou 

| | 2 £ 
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It is allo expꝛeſſed in the indiament, that Eo ictu inftanter obiit, this — 
— and lo the indicment not good. It is allo laid in the indiamen un 

cum quodam gladio percuſſit, but neither time noꝛ place, of this lpecified, * 

not good; allo it is expzeſſed, that co ictu dedit, td theipartp killed, unam play 
mortalem, and no place erpzeſſed where this was, neither the length, noz'w 

the bꝛeadth of the wound ſet down, and lo the indictment not good, they 
herber and that theretoze by the Kute of the-Court the indiament wag quaſheyjſg 
ſhed by the the party diſcharged of this; but bn the Aule of the Court, the Kingg 
: them, that ſo ſuch gꝛols miſtakes may not be fo the future, . e 


r 


Note where 4 Nota, by Yelverton Juſtice, and agzeed by the whole Court, and a By * 
Bar is to be a- Tred by directions of the Court to be dulp obler ved by all fo2 the future i 
mended, &c. all legal pzoceedings here, if in pleading the Bar and Replication be b 
them bad, and tobe amended; here in ſuch a caſe, both of them ſhall be an 
ed without anp coſts at all to be paid, the Plaintiff and Defendant being 
of them in this caſe, in thelike degree fauitp; but if the Bar be onlp bad, a 
the Repliration good, in this, and the like cales, the Bar is to be amen 
but here coſts areto be paid co the Plaintiff, — i 


Prohibition Nola, in a Pꝛohibition pꝛaied upon a Tibel in the Spiritual Court foxG 
quia, grounded Wool, the ſuggeſtion was, that he in his Tibel ſets daft, that he ought iy 
his Libel fer Have the Tenth ; and this pꝛetended to be by a cuſiom, by which he ig u 
Tith Wool, cc. the fame; without the view 62 election of rhe party, upon this ſuggeſts 
P:ohibitton granted, and the ſame grounded upon this cuſtom, and Declai 
in the Pꝛohibition; the other demurs in Law, and ſiriks out this parti 
cuſtom alledged, (that he wag to have the tenth) without the view dean 
of the partp, (and this by him ſo done befoze the demurrer entred) and ſo 
a Conſultation. The Court in this Tale granted a Conſultation, ag n 
Tithe to pꝛoceed there, but foꝛ to pꝛoteed at the Common Law, ag to the cu 
No amendment and that without anp amendment, the ſame is to be ag it wag laid befox, 
or alteration that he cannot ſtrike out oz alter any thing, o2 anp part dt it after the Deny 
atter a demurer por. and in this the whole Court agreed. N 


een 


* 


7 


Collins Plaintiff againſt Goldſmith Defendant. 


1 N an Aaion of Debt fo2 Kent behind, reler ved upon a leaſe fo? pearß 
bchnd, the cale appeared ta be this. A man makes aleale foz pears, rendzing ami 
Defendant - 1p Rent, the ſame papable at two Feaſts in the pear, (g) at our Lady-dy, 
pleads an eutry, Michaelmas, and if it be behind in part oz in all, bp the ſpace of ſir day 
Kc. ter anp Feaſt of papment, that then, it hall be lawful fo2 the Leſſoꝛ to gt 
the LTeſſoz b:ivgs an Action of Debt fo; Michaelmas Kent behind. / The Dl 

dant being the Leſſ&, pleads in Bar, and ſhews that fo2 Rent due, and! 

' hind at Lady-day, befoze the Plaintiff his Leſſoz had entred upon hi, 
ot of the poſſeſſion, expulit & amovit the Defendant his Leſſee : and ſo « 
was urged bp Henry Yelvercon fog the Defendant, bp this his entry, heh 
ſulpended his Kent, and the Plaintiff hath not ſhewed any new re-entry hy. 
Defendant his Leſſee (as he ought to do) and this to be befoze Michaclas 
to revive his Kent, Williams Juſtice, there ig no neceſſity fo2 the Plaintif! 
'dothis, fo2 he map enter befoze Michaelmas and revive his Kent, and hn 
hath here bzought his Acionon of Debt foz his Kent, as in this caſt 


ah K 1 — * © * "oo. 6 


a FF 
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neffe ought oz to ſhew this his entrie, and by this his entrie a ſuſpenſion of 

his Kent; and he ought allo to conclude and ſap that of this he did continue 4 Lefor enters 
ſtill the poſſeſſion, and ſo was in poſſeſſion at the time of his Action bzought, by force of a 
but he having not ſhewed this, the Plaintiff hath juſt caule ro recover hig ontien for 
Sent behind, and fo2 the recoverp of which the Action of Debt is here well RT 
bzought. Yelverton Juſtice held the contrary, fo2 that here the Teſſo2 himſelf 4 
un Plaintiff fo2 his ent, and an entrie made by him, and ſo therebp a ation of Debt 
endon of his Rent, being by wap of plea. alledged againſt him, he ought bora ſubſe quent 


228 
* 


1 


7 himlelk, 


divided, two 
; tnot b 


A plea of a | 
releas after the 
cauſe, darrain con- 


5 at he had relealed unto t 5 

learlp this is a good plea, e 
af an exception was taken to quaſh an Indicment foz a Heſcoug, an ndäment 
cal 1 not laid fo2 to be Vi & armis, by the ule — the —— _ 
2 255 omiſſion the Andiament was quathed, and by the Court a Capias, and armis. 
Erigent lieth in this Wꝛit. of > Coon 


iT 
343+ $44 
27 
. 
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am 


; $26, 537. 


Neu, that uſage was pleaded foz to have a Capias foz the Get oceſs; the 72>, 130: 
ame being contrarp to the Kules-of the Common Law, and — — the — 
ourſe of this Court, and to the Statutes in this caſe made and pꝛobided, bp uſages for Pro- 
heRitle of the Court, this uſage is not good, no to be followed. — 

Nou, that an exception was taken foz to quaſh an Jndictment, taken upon a Exceptions 
jelentment fo2 a Nulang, the exception was this, in the indictment, the ſame **> > ** 


das laid fo2 to be in via Yegia, but it is not laid where this place is, no2 pet in Indictment. 


what" Countp; the Jndictment therefoze ruled by the whole Court not ro be. 
rod, and the party by the Rule of the Court diſtharged.” | ye 
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Butts Plaintiff againſt Jennings Defendant. 


AWrie of K. Ia Mit ot Erroz to reverſe a Judgment givent in the Court of C. BU 
ror brought Action of Debt thereb ght againſt the now Plaintiff, and a Jun 
the Phintiffan there given againſt him, foz to reverſe-which Judgment, 4 Mrit of En 
infant, cc. H2aught, and fo Erroꝛ aſſigned; it — at the time ok the 
| ment given agoinſt him, and now,he is ſtill within age, and this is laid toy) 
. grave damnum ipſius, &c. and upon this, the Court did inſpect him, and wad 
ifpetion, he appeared to the Court, tobe within age. Williams Juſtice den 
ed holy he came here, foz to be infpected by the Court. Man Secundary mati 
{wer, that he hath bought a Wat of Erro? fo? to reverſe this Judngmen i 
again him, and aſſigns this o? Erroz, that he Was and is fill with 
and fo bp this means he comes hidher to be inſpected by the Court. Walk 
+ ice, An a Mut ot Erro2 bzought bp an Jnfant fo; to reverſe a fine wk 
vied fa: Jnfanep, here in this caſe, he is to be inſpected bp the Cont 
it is dou whether in this caſe,'of a TUrit of Erroꝛ bp him bꝛought 
everſe a Judgment given againſt him in an Action of Debt, he hall be n 
the Court, oꝛ not. Man Secumdary made anfwer, that this is a uſual ton 

im in ſuch acale, to come into the Court in this manner, by his TUrit i 
ro2 foz to be inſpected ; and a Scire facias is to iſſue againſt the others, fo: thel 

he comes tn by te of Cree ew by the optiton af he Court? the bk 
e cor WzitofErro? ; ar opinion ot the Court, i L 
7 age, the other fide onght fo2 to aber this, and dan wag given by the Cu 
Judgment re. Tu the other ſide fo: to ſhew cauſe, oꝛ elſe foꝛ this Erroz the Judgment tobe 
verſed per cu- K — 4 caule being ſhewed, by the Judgment of the Court Juden 

riam. re er e . k 


A Writ of Er. Nota, that a Mit of Erro: waz bought fo2 to reverſe a fine levied for iy 
rorto ge. of a P2oclamation, the caſe was this. A fine being levied with Poclaynitiy 
1 attoꝛding to the Statute of 4 H.. cap. 24. the Erroz aſſigned foz to reverſeſj 
I. fine, was fo2 thatnoPzoclamation was made the firſt dap. Che whole Ceuer i 
of opinion, that this was an Erro? apparent, fo2 to reverſe the Pꝛoclamai 
but the Fine fill remains as a good fine at the Common Law, and ſo foi 
A fite rererſed Exxoꝛ the Rule of the Court was to reverſe the ſine, as to the-]Þ:oclamations 
as to the Pro- lp, but the ſame ſtill to remain as to the fine, foꝛ tobe and remain ſtill ag agl 
2 at the Common Law, 7 
C, T ; 


48H 
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Atkins Plaintiff againſt Wheeter Defendanr. | 
— ? 7 an Action upon rh 
the place only Wy, Ora, that in npon rþ 


Nt e Caſe upon a Troder and Converſig a 7 
where the | tain Gbovs, bp the opim n 2 | 


| | vhole Court clearlp, no other plauiſ 
goods came t9 Epzeſfed in the Declaration, but qulp the. place, where the Goods camel 
l the Hands of the Defendant. | | ns "1 


In conſider- 

ation of tor - 

bearance, per 

breve rewp3, Nota, That in an Action upon the Cale, gzounded upon a pzomiſe, 0 
w- if in caſe of an Obligation, a man is bound fo2 to pap unto the c 


Ante 41, 91, Juſtice, { ; ory 
92. ſuch a ſum of monp, infra breve tempus, after the ſealing and delivering 
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Send, by conſtruction of Law, this ſhallnow be paid within ſome convenient 
time after, upon requeſt made. The Pzincipal tale here was, that in conſidera- = Cr. 250, 


tion, that he would fozbear him, per breve rempus, he did aſſume and pꝛomiſe foz 397-505, 683. 
to pap him, infra breverempus after Eaſter. Che Court was clear ot opinion, that 3 
this breverempus here in this caſe, by conſtruction of Lam, ſhall be ſaid, and 8. f. , 
conſtrued to be pzeſentlp foꝛ to be paid in time convenient, that is, he ſhall be 357. 
ently paid upon ſucha pzomile, and this ta be ſo by the Rule of the whole 3 Cr. 241, 
rf, | 432. 


Meſs Plaintiff againſt Townſend Defendant. 


| 


A Tot, that if a man do leave his Hoꝛſe in an Inn in London, and there he Note the cut. 
4 N: Eats up in Hap and P2ovender moꝛe than he is woꝛth. In ſuch a caſe the tom in London 
-Tourt was infozmed, that the cuſtom of London was this; that the Hozſe ſhould 1 have a 
be pzaiſed by the nnkepers next neighbour, and afterwards to be ſold foꝛ pap- — — 
ment ol the mony there owing foꝛ him; the Court wag clear of opinion that this o ji; mei 
was a good cuſtom as the ſame was alledged. Mountague Serjeant and ecoz⸗ &c. i 
der ol London; the cuſtom of London as to the Innkeepers is this. (8) Ik one Ante. : 70. 
"-bzings a Þozſe to an Inn, leaves him there, and goes his wap ; and the Hoꝛſe dy TOES 

Eats up moze than his pzice; by the cuſtom of Londong the Jnnkeper map ſell , = — 7 
this Hozſe tu pap himſelt, (bur not if the Debt was foꝛ other Hozles) as if one pop. ved * 
do bzing — eg into an Inn, and afterwards takes all ot them away but 1 Ro Rep. 14. 
-one, the Junkeeper cannot ſell this one Hozle, foz papment of that which wag Ro. Rep. 43 8. 
due to him luz the other Hoꝛſes, by the cuſtom of London, notwithſtanding -the 5 

Debt doth amount to moze than the p2ice of this Yozſez but every Hoꝛſe is to be 

33 tuſtom to latisſie the Debt due foꝛ his own meat onlp. In this pꝛinei⸗ 

pal tale, Sir Robert Townſend went bepond Sea, and this was his Hozle, 


* 


Cox [laintiff againſt Gray Defendant, Entred Hill. 5 Jac. 
B. R. Rot. 876. 


FF a Wꝛit of Erroꝛ fo2 to reverſe a Judgment given againt him in the Court 
ik the Marſhalſea, in an Action of Trepals upon the caſe, foꝛ a Trover and 4 Wiit of Er- 
converſion of certain Goods, and upon not guilty there pleaded, a Verdict and vor to reverſe 
udgment was given foꝛ Gray againſt Cox, and foꝛ the reverſing of this Judg⸗ L 
ment, a Mit of Erroꝛ was bzought by Cox, who died hanging this Wzit of Er⸗ Th cage of che 
ro, and afterwards Erroꝛ wag ailigned in the ſaid Judgment, on the behalf of Marſhalge. 
Mary Cox, the Wife and Erecutrir of Cox, againſt whom Ty Judgment was 
giben, and the Erro2 aſſigned was this, that in the firſt Action, none of the 
parties at the ſame time were of the Houſehold of the King, andſo fo2 this 
caule, the Court of rhe Marſhalſea had no juriſdiction of. the cauſe, and ſo all 
their pꝛocedings in this cauſe, and the Judgment there given was coram non 
dice, and ſo Erroneous and to be reverſed. Croke Juſtice, This is a good Er- 
and foꝛ this Erroꝛ the Judgment is Erroneous, and ought to be reverſed. 
Jnthis caſe neither fo2 the Action, noz pet fo2 the perſons , the Court of Mar⸗ 
anea had any juriſdiction, and moze eſpeciallp in regard of the perſong. As 
tothe dignitp of this Court. it is to be agreed, that the ſame is of as greatan- 
auity as any Court, as appears bp L. 5 E. 4. fo. 129. where it ig ſaid that 
we Marſhalſie was, and ig one of the Antientelt Courts within this Realm. 
his Court ſequitur perſonam Regis, and bp Britton, it is Curia Regis, & Hoſpitium 
Kegis: and Fleta, this Court follows the perſon of the King, be he within the 
am, oz out of the ſame, fo2 there the King being in France, in alieno Regno, 


b notwithſtanding did there do Juſtice upon an offender within the verge, — 
Ho thar 
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— 


that this Court is of a verp high dignitp,Þut pet not fo; to be compared hig 
they 


the Court of the King Bench: the difference between them, the one of 

as befozc, ſequitur perſonam Regis; but otherwile it is of the King Bench 

ig in perſona regis & coram juſticiariis domini Regis; and this coram domino rege gg, 

| The difference Tam ipſo rege: upon the Statute of Articuli ſuper chartas cap. 3. mention there yy 

| between the Of things done, (inter gueſt de hoſtle Roy) this refers ro the Marſhalſie (Km 

| Court of the gueſt de people) this refers to the Kings Bench) and fo the difference, gt I 
i _— econd Lifference in the Statute is this; the Marſhalſie is a peculiar ay 

= + © pꝛzivate Libertp, the Kings Bench is a Court foz the Common Law, and 
Bench. - 

general matterg. Alſo the Court of Martſhalfie is a Court, like unto an 

Kiver Flowing from the Common Law as from the Fountain; and here 

ſem fo2 to follow rivulas, when as thep ought petere fontes. As touching 

"expoſition of this Statute of Articuli ſuper chartas cap. 3. touching the J rildi 

on of the Court of the Marſhalſie; it appears bp this Statute, the zl 

cales and perſong were befoze the Statute; this Statute was made aden 

tiones ſtatus populi, &c. quod de cætero ordinatum eſt. — mention is ma 

this Statute, that the ſhall not hold plea but only of Treſpaſs; as 

Statute, the place, perſons and Actions are there reſtrained, &c. and thigh 

to ſhew the abuſe that was befoze. Pikthly, their Encroachment is thews 

6 R.. d.Brook and foꝝ this it appears bp 6 R. 2. Brook tit. Action upon the Statute plan 

tit. action up- in Debt, ſur Recovery de damages befoze the Marſhal in an Action of Covengy: 

= the Statute and it is a good plea, to ſap that none of the parties were at that time ig 

e. hoſtle of the King, and fo the pꝛoteedings there coram non judice, and with 

agzeeg 19 E. 4. fo. S. b. in 20 E. 4. fo. 16. an Action was ſued in the Court 

ih Marſhalſie bp one of the Hoſtle le Roy, againſt a ſtranger, and recovered aguii 

1060 him; the ſtranger afterwards bꝛought a Wꝛit of Exroz and aſſigned thigh 

Erroz, that he was a ſtranger who was there ſued, and this was there 

to be a good Erroz, fo2 that the Marſhalſie had no power to hold any ples 

there only, where both 1— were of the Houſhould of the King; audit 

there laid, that it is in the eleaionof the partp, either to have his Wꝛit ol en 

and ſo to reverſe the Judgment, o2 elle fo2 to avoid the fame by Plea, whi 

he map well do, and ſo is 22 E. 3. fo. 3 1. b. that a Judgment given in a 

| which hath no 5 e voided bp the party, again whom the z 

Wl went was given, and that by wap of plea, foz that this is coram non juding 

It in the Court of Marſhalſie, unleſs that both the parties ſont dol hoſtle le N 
i and to this purpole ſe Fitz. Nat. Bra. fo. 24.1, 242. the Wzit bꝛought upon 

111" Statute of Articuli ſuper chartas cap. 3. manp pꝛeſidents there are in this ki 

690 Coke 6. pa. fo. to Warrant this. So is Michelborns caſe, Coke 6. pa. fo. 20, & 21. allldi 

21. in Michel · Cale between Read and Purchaſe, which was Mich. 32 H. 6. Rott. 27. there ti 


borus caſe, A TUrit of Erroꝛ, and no other Erro; aſſigned but only this, that none e 

Read = parties were del hoſtle le Roy, t fo? this Erxoꝛ the Judgment reverſed. Mchch 

ih mend nch. caſe ig terminis tenninantibus, this verp caſe, the ſame tale, the ſame Agios 
mw - the ſame Erro2 aſſigned and reſolved to be reverled ; but the reverſal n 
tred on the Necoꝛd. An Action of Treſpaſs contra pacem, is uſuallp-to i 

termined there, but not other Treſpaſs ; as againſt a Smith foz p21c>ingl 

Hozſe, and ſo both foꝛ the plea, the perſon and the thing; this tale here uo 

7 wag not within their juriſdiction, neither de debito, ne dauter dig 

o is the Statute. An Ejiectione firmæ 18 not deter minable there, and peth 

is ſub modo a Treſpaſs, and ſo this Judgment here foꝛ the Erro2 aſſign 

Erroneous, and ought to be reverſed. Williams Juſtice of the ſame op 

2 the 1 here ig Erroneous, and fo to be reverſed. As touchingy 

ntiquitp of this Court it is bp pꝛeſcription, and ſo it ought to be ancient 

this ſeems fo? to be gzounded upon reaſon, that the King ought not ln 

without means e Laws to govern his ſervants bp, within his houſehold, 

| Srature 28 k. 1 (02 their better attendance on him, befoze this Statute of 28 E. 1. Articul 
| Articuli ſuper chartas cap. 3. it Wag doubtful how far the compaſs of rhe Virge ought 


chartas cape 3. be: thep are not to hold plea, if thep have not Cogniſance, and in what # 
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qeereent of this to be, in what caſes then are to hold Plea it appearg bp the | 
Bonk of H. 6. fo. 8. that ſuch power and Authozity, is not given to them, as 
other Courts of Keco2d; the cafe there wag an Acton of Treſpals was there 
| 'againlt one, Aetoꝛnable at a dap; and as the Defendant wag eoming 
foz to anſwer the Plaintiff, he was arreſted in the Court of the Marſhallen, 
and upon the pzayer of the par tp, a Habeas Corpus Wag granted to the Marſhal, 
faz to have the Body in Court, and the Court did diſcharge himof the Executi⸗ 
on: oz by the Cour tahere, this Court is Interiour to all other Caurtg, as the 
"I , Common Pleas, and the Exch uer. Thee things are neceſſarp to be Than 
intended , as to the true conſtruction ok all Statures, Firſt, the miſchief, that me —4 
as befoze the making of it. Secondly, the true intent of the makers, in making whe — 
1] e. And Thirdly, the ſcope and purview of the Statute it ſelf. Now ſtruction of all 
As this Statute of Articuli ſuper chartas cap. 3. upon the wozdg of which Stat, Statutes. 
"an arument map be g2ounded, as to the woꝛds of the Statute, the ſame be- 
ins concerning the Eſtates, and Authozitp of Stewards and Warlhals ; and 
A ſuch Pleas as thep map hold, and in what manner, and how they are to hold; 
do Plea of Frecho'd, Debt, Covenant, no2 Contract, made between the Kings 
but only of Trelpaſs, done withinthe Kings Houſe; (there the ſtop is 
to be made, ) and not at the other claute, (g) & nul plea de Treſpaſs,68c. and where 
their Bounds are not determined, this is then left unto the Common Lam. 
— erpoſition of this. Htatute is, fo2 to take all the Statute into confide- 
ration. Firſt, the firſt thing to be conſidered here is, the gzeat miſchief, that 
was befoxe the making of this Starnte, fo2 they would there hold lea of any 
matter; and to the verp g2eat oppzeſſion of the Kings people: bp the Stat, of 
12 R 2. cpi 3. their juſdiction is limited; and the Statute of 15 H. 6. cap. I. 
an Jverment to the party, being named bp the Warſhal, to he of the 
1 where he wag not to ſay, that he is not of the Houſhald. Ag to the 
mhozities in point, it appears by 38 E. 3. fo. 7. that at the Common Law. 
a man map contain many Treſpaſſes in one Wzit ; but otherwiſe it is in an 
Action upon the cale, as to the caſe of 38 E. 3. fo. 18. objeted at the Bar; this 
is not to anppurpole at all, fo2 ir is not there confcſled no; allo med, that anp 
of the parties, were of the Houſholdof che kung, but he would haue it in⸗ 
tended, that one of che parties.wag of the Kings houſhold; here are thzer re- 
| medies given againſt them, if they exceed their limits. Firſt, an Action of Treſ- 
pals, Secondly, an Action upon the caſe upan the Htatute of Articuli ſuper chartas. 
Thirdly, a Wꝛit of Erroz, and fo is 19 E. 4. fo.3. 6 R. 2. Brook tit. Ac ion upon. 
the Statute placito 49. 7 H. 6. fo. 30. & 3 1. 10 H. 6. fo. 3 & 22 E. 4. fo. $1. and 
| tothis are the Statutes befoze refſembzed, le that the Law in this 
wu dear and plain. But this Court is like unto a Hydra head, that never 
will ve quiet, Placita aulz haſpitii domini Regis tenentur in ſuch a place certain, 
"His wag their tile fozmerip, but now they have altered rhe ſame ; and made 
Me ſume coram ſuch a one Marſhal ; befoze the Statute of Articuli ſuper chartas gtatute of Arti. 
42 3. their limits were not known, Ag to the objection made of the Citizens culi ſaper char. 
London, this was onlp to gain ta themiciveg Freedom, and immunitp. tron * cap. 3. 
the juriſdiction of the Marmalſep; as befoze had, Ec. hut this Was not 
mal a new Tam. And as to the Stamtes of 5 E.3. cap. z. and of 19 E.;.cap, 
+ his was fo2 to give a Wait of Erroꝛ, but by the Common ow, 24 
As 


— 


Nanni of Erxoz, and and ſo is —21 H. J. fo. 1 3, A Wait 
* at the Connmon Lam, and the Statute explains the Common Tam. A 
whe pxſidents 29 H. 6. Rott. 21. betimeen Wikite and Barton here Fuled in this 
ure, to be Erroneous and reverſed, inwmhichcaſe one of them was of London, 
Wd the other of Southwark, in-Trelpals the mile, in aula.hapitii Mich. 3 2 H. 5. Rot. 
Au Read and Purchaſes caſe, atroꝛdingip Mich. 1 E. 4 Rot. 47. in@reſpals, þptwo 
ts given; a Wait of ght, Erroza dihac none of chem 
or the Kings Houthold, and fo2 this Exvoz reverſed, The Regiſter fo. 27. 
ich is a Book of very good Auchoziry,the Old Bookof Entries tit. Exroz2 _ 
on a Judgment given in the —— 7 fo. 296. b. Erroꝛ aſſigned that on Regiſter ſo. 
e party 


— 


210 | Termin. Irin. 10 Jac. 


party was of the hoſtel del Roy, and the pzeſident of Mich. I E. 4 Rot. 47. ig w. 
membzed. Fitz. Nat. Bre. fo. 24.1. 72 & fo. 246. F. which -Book wa py +4 
o * 


him when he was a Judge; and lo anp matter determiued in the Marsha 
where none of the parties are of the Kings Houſhold, this is Erroz d 
1 E. 5. in Treſpals, fo2 a Treſpals done in vita teſtatoris in the Marthalſe: 
Wꝛit of Erroꝛ bꝛought here, there thep altered their ſiile, Coke 6 pa. fo; 1 
Coke 6. pa. fo. Jentlemans caſe, where it ig ſaid, that in Court of Marſhalſie, the Steward 
12. Jentlemans Marſhal del hoſtel le Roy are Judges, and if then meddle where they hw 
_ no power, this is Erroz, and the pꝛoceedings there are coram non judice, & 
Coke 6. pa. G. 207 21+ in Michelborns caſe, this wag there agreed foz to be a good Erroz; ing 
25.24. Michel. Judgment was not entred, becauſe that one of the parties died beſox. 
borns caſe. Fenner Juſtice infozmed him, that in that caſe, that thꝛee of them were ag 
that the Judgment-was Erronepus, and ought to be reverſed. Ng 
touching Actions of Treſpals ,- ſome of them are vi & armis, and ſom u 
out it; Treſpals by a Tenant againſt his Loꝛd not vi & armis, bp 9 H.6. to. 30 
Action upon the Statute of 5 R. 2. cap. 7. forcible entry, not vi & armia Nu 
is a Treſpals, but not vi & armis. As to pꝛeſidents of their Court; that 
ule the contrary, if they have there millions of pꝛeſidents, no account willy 
had of them, fo2 that thep ought to be ruled in their pzoceedings there, by 
Aules of the Common Law ; and their ulages there, in their inferiour Cam 
ſhall not bind thele our higher Courts, being the general Courts foꝛ doing 
Juſtice; as appears bp L. 5 E. 4 and that thzoughout the whole ficalmth 
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ng and Covenants, which any one of the Youſhold, doth fo another of 

x Pouſhoid, and within the ſame and not atherwile, and if a Treſpaſs be done 
s within the verge, of this an Action lieth between whomſoever the ſame is, 
though they be not of the Youſhold; but contrary it is in caſe of Debt, and Co- 
venant 6 R. 2. Brook Action upon the Stat. pla. 49. where it is held a good plea, and 


Tach 


noajudice: where none of the parties are of the Houſhold, 10 H. 6. fo. 13. 
Junires did view the Stat. and there it is held, that in an Action of 
Saba foz Creſpals done within the Berge, one of the parties ought to be 
af the Haubold, Old Bool of Entries title Marſhalſie fo. 4.32, 443 4 P2zahibi- Old Book of 
H upon a ſuit there in an Action of Debt; and neither party of the HouGold. — 1 
Ahn ben laid, that Firzherberr inhis Book had miſtaken the Stat. this ſpech 77108: +:* 
He very well have been Tpared, he being a learned and a Keverend Judge on. 
ns the cafe of Treſpaſs, eſpecially by map of inſtante, and that the only 
to be gutt from ſuit, is to bzing an Action upon the Stat. of 28 E. 1. and ta 
a ohibition where then p2oced there contrary to the Nm; and ſo upon 
we whole matter, he held the Judgment there given ta be Erroneous, and (a 
lame aught to be reverſed, Flemming chief Juſtice, Notwithſtanding mp opinion 
e the ſame one way oz the other, pet the Judgment ought to be reverſed: as to 
gue Judgment of this cale, it is firſt here to be confidered, toz what cauſe 
Judgment there given is Erroneoug. As to the queſtion made contern⸗ 
« the Yurildiccton of this Court of the Marſhalũe, theſe things are conſider- 
able: Firſt, of what nature this is. Secondly, the Antiquity of this Court. Third- 
j; their limits. Fourthly, between what perſons thep are to hold plea. Fiſthly. 
with And Sixthly, in what Actions. It is very true (as it hath been 
well obſerved) that the greateſt Courts have their ſeveral Juriſdictions and li⸗ 
mitg; fo; the R ing is fons juſtiriz, & juriſdictionis; and a to the juriſdictiong and 
verſitp of Courts, which are greater and which inferiour, ſee foꝛ this in the 
E. dthe diverſity of Courts. Now as to this Court of the Marſhalfie. The diverfty 
Felt; as touching the creation of it. Secondly, the juriſdiction of it befoze the Sra- of Courts. 
tute: Thirdly, the interpꝛetation of the Statute of Articuli ſuper chartas cap. 3. touchs 
ing their Furiſdiction. Fourthly, to conſider of the Book Authozitp, in affir- 
Iv þ ig, & all this is to be conſidered fo? the true conffruction of this caſe. 
Frft, as to the antiquitp of this Court, whereas it hath been ſaid that this 
hath been a Court time out of mind, and this is very clcar, But that this is 
Court. by pꝛeſcription, ag it hath ben ſaid; this cannot be agreed unto, fo: 
—— iption implies a grant, but this Court was not by grant in- 
mtu of common right, as all other Courts of Juſtice are; and this 
pro neceſſitate; and fo2 this the definition of the Civilians, de juriſdictione, ig to be a- 
geeed, and the ſame is thus defined to be, (8) Juriſdictio eſt poteſlas Juriſdicendi, in 
ublico introduct. pro neceſſitate, ſo the Court of the C. B. & B. R. not by pꝛeſtription 
patent, have then their commencement, but de communi jure, of commonrighr, 
Pot the Court of the Marſhallie, fo2 as long ag there is a King, ſo long of ab- 
Wake neceſſity there ought fo2 to be a Court of Marſhalſie, foz it is very neteſ⸗ 
wp fo: the king to be always attended by his Servants, and if thep ſhall be 
un by ſuits into other Courts, the King then ſhall loſe his Service du- 
nag the time that they are to follow their ſuits:another reafon map be upon the We; 
me of L. 5 E. 4. fo. 129. in the cafe of the Parſon-of Dover, a very notable caſe, I.; x. 4. 6. 
m which cale every onemap = of the nature and juriſdiction of this 125. the Far- 
t, and of the commencement of it, and this thall ſuffice fo: the Antiquity — of Dovers 
is Court. As to that which hath ben faid, that this Stat. of Articuli ſuper 
ns, &c. wag made in emendatione, &c. ag to this, this Statute hath left their 
ſe! incertius,quam ante, moze Uncertain than beloze, the which Stat. is ſo 
Muy penned, ag that the Books do very much differ in the reciting of it, 
unn this they are faulty; this Statute is ag a Labyrinth within this King- 
Mit there are mann companies and ſocieties, and therefoze the Lam creates a 
Art fo2 every juriſdiction, and this appears to be fo, in L.5 E.4. the caſe of the 


Ute of Dover, their Court not being by LT no? pꝛeſcription, but fo2 the 7 
| e 2 0 
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Fleta lib. 2. 
cap. { 3 a 


Stat. of 28 E. 
1. of Articuli 
ſuper chartas 
Cap, 3» 


who intime of TUar ought to havejuriſdicionfoz ro govern them bx, and 
m Jultice. And lo is the Court of Marſhalſie, fo2-in time paſt ag the By 
alſie is nom; ſo was the Court of Kings Bench and C. B. thep did attend 
Perſon of the King; then comes the Stat. which oꝛdains that Communia Play 
non ſequantur curiam noſtram, ſed in loco certo, &c. but pet the Court ok CB. 
though the fame now be in loco certo; pet this Court is itinerant, if the king ; 
command, and the Court map put down all Commiſſions of Oyer and Tem 
but not the juriſdictionof the Court of Marſhalſe; and this was the tauſe 
no Mꝛit of Erro2 at the Common Law, did lie here foz to reverſe a Judgn 


given in the Court of Marſhalſie, until that this was given by rhe Stat. 


cap. 2. but at the Common Law, a Wꝛit of Erro? lieth here is2 to ren 
Judgments given in all other Courts; as in the Realm of Ireland and at i 
hut not to reverſe a Judgment given in the Marſhalſie, becaule that the ſay 
Court had no Court above it; and therefoze this W2it of Erro2 wag ginn 
arliament 5 E“ z. cap. 2. The Court of Marſhalſie follows the Perfonof 

ing; but this Court of the Kings Bench, repꝛelents the Perſon of the kin 
The Title ok the Court of Warthalſie ig Aula hoſpitii domini Regis, and u, 


virgam; and Fleta hath been well remembzed, who hath put a caſe in his 2 — 


ere the King being in France, one did ſtcal a Jewel from one of his tom 
and it was there queſtioned between the two Rings, whether this matter ha 
be tried in the Court of France, oꝛ in the Court oł Marſhalũe of the King alt , 
land; and it was there ruled, the Trial to be in the Court of Marſhalſie, and ii 
was, fo2 that this Court follows the Perion of the King Ubicunq; agi 
King grants to one a Fair, there pꝛeſentlp as incident thereunto, ariletha 1 
ket Court, (6) Curia pedis pulveriſati, a Court of Pppowders, ſo called ug 
ſpeedp diſpatch of matters, and differences there ariſing ; (even while ten 
is as it were on their feet) this being as much as to ſap pꝛeſently, andſo n 
a Mannoꝛ a Court Baron is incident, and fo2 the redꝛeſs of criminal cauſeg 
Law hath erected theSheriffs turn and the Hundꝛed Court; and all theſe iu 
Execution of Juſtice: and in all Counties, Juſtice is bꝛought home eben 
their verp Doozs, as the ſeveral Circuits ot the Judges; and this ule was 
inſtituted, foꝛ the better and ſpeedier execution of Juſtice ; the which is lu 
tommendable, and upon this g2ound was the creaticnof the Court of Mar 
ſie, and that ſo long as there hath been a King, and this Court to be held in 
Regis, and thig being lo, it is verp clear, and cannot be denied, That there in 
juriſdiction, be it of Place, Perſons, oꝛ Actions, but they will covet ftiſlind 
moze and moze to their Liberties, by wapof Incroachment; even as a 
will wear down the Banks in time, and ſo be enlarged. Now as to the Sn 
28 E. 1. of Articuli ſuper chartas cap. 3. the ſcope and purpoꝛt of which Stat. th 
to limit their juriſdictions, and therefoze as it hath ben well obſerved, 
was a miſchiek befoze the making of this Stat. and foꝛ the red2eſs of 
this Stat. was made, but this Stat. is ſo doubtfully penned, as never us 
like, and the whole contructionok this Statute, doth chieflp reſt upon the 
where the true (comma) ought fo2 to be; and upon the true relation of the 
to couple all together, it muſt beheld that in Treſpaſs done within the Wl 
both parties ought foꝛ to be of the Houthold. The Stat. is in the Negative, 
it ſets down what matter. Secondly, between what perſons. Not of Freehold 
of Debt, Covenant, noꝛ Contrac; if thep had ſtaped there, thep had not 


- tripped out of alljuriſdiction. No Freehold there determinable, many D 


Covenants, and Contracts are there : 2 an Action upon the caſe in this nal 
be there bꝛought, they thall there hold Plea of this, Then as touching Jak 
upon the caſe upon pꝛomiſeg foꝛ Debt, Covenant, oz Contract, ſuch actions i 


IF ermin. Trin. 1 o Fac. 3 Pan 
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the caſe fo2 pꝛomiſes were firlt invented foꝛ to ouſt the party from ley gager, 


is all the Negative part of the Statute. Now as to the affirmative part i 
But onlp of Treſpaſs del hoſtel, and inthis it is to be obſerved, what Treip# 


ſeg-then were done, And Thirdly, between what perſong. Firſt, no Trelpa i ale 
but del hoſty, & ultra, of Treſpaſſes within the Verge, and of Contrats | 


in chr Berge, the Jurp ſhall be of the Verge; but of th 


4 pleaded, that neither ok the parties was ok th 


did differ from them in opinion, fo2 he agreed that in Debt, Covenant, and 


8 ü e 8 8. 85 
par I Iiermin. Trin. Io Fac. 213 
Amants within the hoſtel. In tales of Treſpaſs, there one ot᷑ the parties ought 

i tobe of the Bouchold, but in calesef Debrs, there both partics ought foz to 
dec the Houſhold. Allo their Actions there ought foꝛ to be Attached, where the _ the dif. 
is reüant; A difference map be made here upon the difference of perſons, fence where. 
agifanAcion be bꝛought between two of the Houſhold,t hanging this Action the „here the De. 
Blaint. is dilcharged from his ſervice in the Houſhold, by this his Action falls fendant is dit. 


* 


round, but otherwiſe it is where the Defendant is diſcharged. But in charged, hang - 
of Treſpaſs, the Law hath made a determination of this; if the ſame be ins dhe suit. 


to the 
| . the Houſhold and the other not, this is good. — fo. — 
vL- 


< there two caſes upon this matter. Jn Treſpaſs, the ſame ought to be 


0 where the Court is fitting; and not otherwiſe, and foz the Jury to trß | 
fame; if it be fo2 a thing done within the Derge, the Jury ſhall then be 9 


County adjopning, if it be of a matter done within the Douſhold, then to 
Ried bp Jury ot the Houtſhold; if it be in a matter where one tsofthe Houl⸗ 
and the other is not; this Trial ſhall be of two Counties, and koz the 
15 — a Treſpals done 
ithi | ge; bu jole within the Houl⸗ 
and upon this Star. ſince the making of it, it is their common and uſual 
Mate there, fo2 to ſap that one of the parties was of che Houſhold whereas he 
pay not; but the Law meets with this, and gives an Averment in this cale, un- 
tothe party fo? to Aver the contrarp, and this is given to him by the Stat. of 
17 fl 6. cap. i. and inſuch a caſe where one of them is not of the Houſhold, and 
they proreed, all ig coram non judice, and by the Stat. 15 H. 6. cap. 1. the parties. 5 R. 2. Brook 
; Allegations there, but may Aver the contrary, and —_— up 
fo by that Stat. it clearly appears, that one of the parties ought foz tobeof the wel 3 
onſhold , in 6 R. 2. Brook tit. Action upon the Stat. placit 49. the ſaſt caſe, r—" 
e it wa e Houthold. In 
Erelpals it is ſufficient if one of the parties be of the Houſhold. Mom as to 
"uſage there, thep do ever ſk to add whar they map by way of Jncroach- 
meneunto their jur ildiction, and are not content fo2 to determin matters within 
the'Qerge; but they will far exced their limits, and deal with Foꝛreigners and 
ich fozrein matter g. As to the Book cales-reinembzed, no hold is to be taken 
them being but opinions onlp; the Book only' to be relied upon, is the Bok 
ef 16 H 6. fo. 13. that being a tale upon the Statute, and the Law is trulp there 
Taken, that if none of the partie g be del hoſtel-le Roy, the ſame is not there to be 
ied; fo2 if he owes no attendance there, he ſhall not then be Tubjec unto their 
ſarifdiction. Ik one will have an Action upon the Stat. where none of the par⸗ 
ties were ol the Doufhold, he well map, and ſo are the Books and pꝛeſidents, 
ts H. 6. which bath been remembꝛed, and is put Coke 6. pa. fo. 20. In 
Michelbornscaſe, in Treſpaſs fo2 Cancelling ofa Bond vi & arimis, reverled becauſe 
none ok the parties del hoſtel le Roy. In caſe of a TUrit of Erro: to reverſe 
W-Judgment as this principal calc is, there is no Book caſe in point to 
ut it, but _ ctiong upon the Stat. bꝛought here is ſufficient cauſe 
Erroz in this caſe fo2 to reverſe the Andgment. In Debt, Covenant and 
a, both the parties ought to be of the Houſhold, but in Treſpals it is 
em, if but one of them be of the Honſhold ; but here in this caſe none of 
Nuwas of the Houthold.And lo all the Judges did clearly agree upon Michel- 
hors caſe, Coke 6.pa.fo.20. and upon other Authozities,that this Judgment here 
gents Erroneoug, and ſo therefo2e the ſame ought fo2 to be reverſed, and ac- Janus 
wang to their refolutions, the Judgment was reverſed, and the reverſal pꝛo⸗ Tekin * 


iced by Yelverton Juſtice. riams 


zof the County, if oneof the Pouſhold be fied 


Nona, = in this caſe the the Judges, (8) Crok, Williams, & Velverton did a- 
a 


Nr clearly, that in all Actions there both parties ought to be del hoſtel le Roy o 
elle the matter is out of their juriſdiction. But in this point Flem. chief Juſtice 


Con- 


- 
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What matter 
Traverſable, 
and what not. 


for 
&c. 


and this he ought lpeciallp to have ſhewed in his Declaration, foz which en 


betoze, which he h 
Ihe Descent, omiſſion the Declaration is nor good, and fo the Auleor the Court was, 
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EContratt, both parties ought to be del hoſſel le Roy, but in Treſpals it jats Ml! 
cient if one of the parties onlp be of the Houſhold, and in fuch a caſe they 5 
good jurildiction of the caule, quod nota. | 
Suckfield Plaintiff againſt Conſtable Defendant , Entred Mi 
: 9 Jac. B. R. Rot. 330. f 
a Aftien of I an Action of Trefſpals, Quare vi & armis bꝛonght againlt the Defendas 
Trefoals for I fo2 cancelling of a Deed ; Plainriff in his Declaration ſhews, thats 
Cancellingof a xJefendant was ſeiſed in Fee of certain Land, and of this did Enfeoff 1, 
—_ his Heirs with warranty, reſerving to him a pearlyKent with a clauſe as 
” treſs fo2 the ſame, if not paid; that afterwards the Defendant bphis Dea 


bargain and ſell the ſaid Kent to the Plaintiff; koꝛ the Cancelling of wi 
Deed (the which the Plaintiff caſualiter amiſit) fog this the Action bzought;y 
doth not ſhew in this Declaration, that he was at anp time befoze pod 
this Deed, but onlp bn his implication argumentative. The Defendant doth 
verſe the grant of the Rent, that no ſuch bargain was made; Non bargam 
The queſtion was whether here was a good Traverſe taken oꝛ not, wheiher 
matter, to which the Traverle was taken; be Traverſable o2 not; the am 
ing only matter of Convepance to the Title. Triſt fo2 the Plaintiff, that 
Traverle is not good, and ſo the plea in Bar inluffictent, and Judgment thy 
foze to be given foꝛ the Plaintiff; here the Action is b2ought fo; Cancelling 
his deed, by which the Plaintiff makeg title to himſelf, and ſo this beings 
matter of — — to his Action, and no matter of ſubſtance, this i 
matter Traverſablie bp him, and ſo his Traverle takento this is not ga 
fo ig 19 H. 6. fo. 29. & 30. Brook tit. Travers pla. 72. in a Mrit of right at 
ſuch a Traverſe there taken, and the ſame held not good. Henry Velverton ii 
endant, that the Traverie here is well taken, neither couid the Defady 
here in this —_— taken a better Traverſe, fo2 in regard that the Plain 
m his own De , hath ſer foꝛth his title, by this he hath giveniy 
the Defendant ſuch an advantage fo2 to Traverle this if he will, (the which 
therwiſe without ſuch expzeſſion of the Plaintiff) the Law would not 
given this libertp unto him; here the Plamtiff might verp well havehy 
his Action of Treſpaſs , fo: the Cancelling of a Deedgeneralip, andthigh 
been good, and then ſuch a Traverſe taken bp the Defendant had not ben 
but as this cale here is the Traverſe is good and well taken; foz herd 
Plaintiffhimſelf by ſhewing of his title, gives to the Defendant advantage 
co Traverle the ſame. Alſo the Declaration here is novgood, ſoz that the 
tiff hath not ſhewed in his Declaration, that ever he was poſſeſſed of theD 


the Declaration is not good, Flem. chief Juſtice, the Plaintiff here ought toi 
thewed in hisDeclaration,that he mas poſſeſſedof this Decd vefoze,the whi 
hathnot done, but onlp in this manner; and that argumentative, and ſothel 
claration is not good. But the whole Court was clear of opinion, tha 
2 here * not 1 and ky — Ln toit 2 d,h 

whole Court aintiff ou in his Declaration to habe h 
that he was — — not done, and ſo ſoz 


"$14 


querens nil caplat per billam. 


Lute 


Part I 


* 


Termin. Irin. 1 o Fac. 


againſt Weſton, Or Veſtorn Defendant, Entred 
Mich. 8 Fac. B. B. Rot. 602. 


Luterel P laintiff 


C ' that in a Trial at the Bar, as touching the Cuſtom of a Copphold 4 Le ſor one 
N pannoz, the caſe appeared to be this, the cuſtom of the Manno wag „err by a Co. 
* Coppholders fo:life map make a leaſe foz one pear onlp, ſuch a Copphol- pyholder, &cc. 
made a leaſe foꝛ one pear, Er ſic de anno in annum, duringthe life of the Copy- 
holder, (excepting one dap, at the end of everp pear, fo2 the Coppholder toen- 
and this only to avoid a — —＋ this was moved foz a queſtion upon the 
here, whether this ſhould be a fozfeiture of his Copphold eſtate oz not. 
ie Juſtice, Clear this ts a kogfeiture of his Copphold Eſtate ; and this his 
ting of one dap at the end of everp pear, is but a mer invention and a 
© which will not ſerve his turn, to avoid his fozfeiture, but in this his ſo 
Kees - he Hath deceived himſelf, and cannot by this avoid the fozfeiture of his 
ald Eſtate. The whole Court did agre with him herein, that this wag Ante 190. 
a cear forfeiture of his Copphold Etate: the Jurp found a ſpecial Verdict, and 
the caſe fo2 to be; that the Coppholder did covenant with the other, that he 
thould have his Copphold Land during his like, excepting to him at the end ol 
ear one day ducing his Life; the Jurp found thele Articles of Cove- 
zant,and his entrp the 25 dap of March, attoꝛding to his exception, and fo this 
t to the Judgment of the Court, whether this was a koꝛfeiture oꝛ not at this 
ime. Chis was adjourned over to be moved again, and afterwards Termin. 
ich. roJac; this was here moved again, and the Court was clear of Opinion, 
hatehis was a fozfeituxe. Williams Juſtice, Ik a leaſe be made de anno in annum, 
this maſt of neceſſity be a leaſe fo2 2 pears, and ſo ig Porkins cafe in 14. H. &. fo. 14. 
£m the reſervation of one dap, at the end of everp pea to make this a leaſe 
ue fa one pear, and ſo to be warrantable by the cuſtom, and fo avoid the 
ieee this is not anp ways at all material, fo2 this ſhall be a forfeiture, 
oo Th withſtanding; here by this his invention he hath a purpoſe fo? to de- 
eher; and here by and with his skill he hath by this deteived him⸗ 
SE; Flemming chief Juſtice, this is but a mer invented deviſe fo2 to deceive the 
pd of his Fozfeiture. It is a plaincale here, that he hath let his Copphold 
land, from pear to pear during. his life; and as to the CI ofre- 
wvatioh-of one dap, at the end of every,pear, this will nothing at all avail 
In; if he had excepted a month at the end ofeverp pear, this would have ben 
wopurpole, fo2 this is a leaſe bp him made fo a longer time, than the cuſtom 
WL warrant him fo? to do, and ſo this is a verp plain caſe, and without any 
tion at all, that by this leaſe in this manner bp him made of his Copphold 
bis copphald Eſtate is clearlp fozfeited. Williams Juſtice, he hath here 
ure fo; another, and hath catched himlelf in the lame; and ſo the 
cart clear of opinion, that this leaſe is a Fozfeiture of his Copphold 
end chat ſuch a kind of Leale is not to be allowed ol; fo2 then bp this judgment given 
al ſuch Coppholders map defeat the Lozds of the benefit of their Þy che Coure 
nes which the Law and cuſtom hath given them. And ſo bp the Kiule {© — — 
cert, Judgment was given fo2 the Lozd againſt the Coppholder, that by hen 
s his leaſe thug made, his Copphold Eſtate foxfeited unto the Tozd both ß 


WW, and by the cuſtom of the Manno?. 


r rr — — DIETS —. — — - 


216 


— 


Termin.lrin.1o Fac. | | Dan] 


Error for to 
reverſe a Judg- 
ment in Debt, 


&c. 


but to make the name fo2 to agree with the name in the Bond. Velverton ks 


Judgment affir- 
med per curiam. 


A Writ of Er- 
ror to reverſe 


a Judgment. 


and this a clear Erro? , as it Was urged bp Thomas Crew, fo: the Pi * 
But bp the Rule of the whole Court, in regard that he aſſented foz roykl 


Judgment afr- 
firme d per cu- 
riam. 


— 


Saxey Plaintiff againſt Whempſon Defendant, Entred Mic 
9 Fac. B. R. Rot. 359. 


N a Wiit of Erroꝛ foꝛ to reverſe a Judgment given in an Action of Delt 
London againſt William Saxey, alias dictus Saxex, this variance wag gl 

o Erroz, Williams Juſtice, if he were named (Saxex) inthe oziginal, and On 

in the alias dictus, this would be a clear variance, foz that he ought to declaty, 

gainlt him, bp the name that he was at the time when he ſealed the Bond, a 

as he is named in the condition, and that the alias dictus, is foz no other purge, 


- r i odie”  . e 


f the Action be bzought againſt 1. S. who at that time was an Eſquire; 
— 7 — he is make a Knight, there he ſhall declare againſt I. 5. & U. 
alias dictus I. S. Miles. The whole Court clear of opinion, that this is no im 
foz that a y map eaſilꝝ be made an x. This Erroꝛ wag overruled by the & 
And by the Kule of the Court, Judgment wag affirmed foz the Dekendant⸗ 


Vaterſon and his Wife Plaintiff againſt ———— Detendany 


ant ens ans. 2a. oor. 


E a Wzit of Erroz to reverſe a Judgment, given in an Action of Debt 

a Bond, the Cale appeared to be this; the Actionof Debt wag bz 

the Citp of Coventry, where the Debt grew due upon a Bond, this cant we 
removed up hither, afrerwards a Procedendo was granted fo; tu pꝛotetd ui 
Court of Coventry, afterwards bp aſſent of all parties, it was agreed in 
tried at the Guild-Hall London; and it wag alſo agreed, that the Defendantſhul 
plead conditions. perfozmed at London (whereas the Obligation wag at 
into at Coventry) this Was ſo tried — and Judgment givenſzf 
aintiff, a Wꝛit of Erro2 bzonght fo? to reverle this Judgment, this 

2 Qrro?, fo} that upon Oier demanded,he dught to plead payment at C 


conditions perfozned in London; and the Plaintiff aſſented unto it likewiki 
that an aſfent being by all the —— and a Trial had fo2 the Plainti u 

Action, aud Jndgy! =_ 2 Him, this nom is not to be aſſigned fy 
ro, bp reaſon of their afſent, and agreement to have it fo, otherwiſe by 
Kutes of Taw ; this could not be fo done, but it would be clearly Ex 
but in this 5 tale here, the tonſent, and mutual agreement of the ps 
doth well aid all, fo2 that conſenſus tollit errorem, to without a conſent, i 
dition could be tried at no place, but at Coventry. Williams Juſtice, the Trial 
wagonlp had _ b of the Defendant, and the ſaine ſo had by is 
cual conlent of all parties, and therefozethis Judgment is not to be an 
him, by this Erro7 now in this manner aſſigned, and therefoze by the Mil 
the whole Court, Judgment was affirmed to; che Plainciff in the Action. 
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= 3; Benton Plaintiff againſt Aymes Defendant. 
h, 12 an Action ol Debt, the Plaintiff had Judgment quod recuperet 8 LIdeo con- A miſtake of 


ſderatum eſt per Curiam, quod querens recuperet $1. the Clerk enters this. In tbc Clerk in 
che entring ol which Kecozd, he wꝛites, and enters it in this manner; Ideo con- . 
fderatum eſt quod prædictus querens recuperet debitum ſuum prædictum de 3 |. and leaves ng ny veg 
out the v. the ſame being in the Hecozd. Upon this meer miſtake of the Clerk coun. 
in his entry, the Court was moved to have this amended , and made to agree 
with the ſtecoꝛd, which the Court did hold to be verp fit, and reaſonable ſo to be 


oy: and acco:dinglp, by the ule of the Court, the ſame miſtake was amend- 
o 


the Court, quod nota. | 


Fox Plaintiff againſt Jux Defendant. 


A 70n, By the whole Court as a ſtule to be obſerved foꝛ the Diſcontinuance * — obſer· 
NV of Actions, That the Plaintiff cannot diſcontinue his Action, foꝛ to ſave . EO 
his papment of Coſts therebp, afret a Demurrer, when the Cauſe is then by auance of 
in the Judgment of the Court, and in their difcretion, either foz suis, &cc. 
to continue, oꝛ diſcontinue the lame, it is not then in the power of the Plaintiff 
fo; to diſcontinue his Suit without the aſſent of parties, and this aſſent he ought 


to make appear unto the Court. 
5 5 
Ingram Plaintiff againſt Sir Edward WaterFouſe Defendant. 


oa, That in a Cale of pꝛiviledge by Pziozity of Suit, the cale appeared to Pnority of Sur 
IV bethis : Sir Edward Waterhouſe wag here arreſted by a Latitat upon a ges Jerildi- 


ction to the 


Bondol 2000 l. fo: the papment of 1000 1. the mony due befoze foꝛ Land ſold _ gc. 
24 the mony was bꝛought here in Court after this Latitat here ; and be⸗ 5 


the return ol the Wzit an Attachment iſſued in London againſt the laid Sir 
Edward Waterhouſe, by which he was arreſted fo2 divers debts due by him, and 
10; others, in mhich he ſtood bound fo2 Az. David Waterhouſe. Mountague Ser- 
Jeant Kecozder of London pꝛaps the pziviledgeof the Kings Bench, having the pzi- - 
.p2tpof the Suit, and to have the 1020 l. out of Court fo? Ingram, Hubberd mo- 
bed the Court foz the Creditoꝛs in the Attachment, and moved, That the mo- 
1p being here in Court, map not be delivered out of Court, befoze the debt 
ketovered in London againſt him, be paid and ſatisfied, oꝛ that the ſaid Sir E4- 
ward Waterhouſe have put in ſufficient Sureties fo2 to anſwer them their debts, 
 kecovered, in regard that Sir Edward Waterhouſe Hides himſelf, and cannot be 
; found, Williams Juſtice, The Law and courſe of this Court is this, That if a 
Latiar do firſt iſſue, and an Attachment afterwards, that this Court ought to 
Have, and alwaps hath uſed fo2 to have the pꝛiviledge, and are not to ſtap their 
pxoeeedings here, by reaſon of fuch a ſubſequent Attachment; but as to the mo- 
fon made by Hubberd, the ſame is verp reaſonable and juſt, and not to be deni⸗ 
ed; and therefoze the Rule of the Court in this caſe was this, That if it beſo, 
as the Court ig inkoꝛmed, that Sir Edward Waterhouſe ſtood indebted to others 
fo: other ſumg ol mony boꝛrowed befkoze fo2 him, and not paid, this 1 0001, thep 
hall have to pap theſe debts befo® the other debts paid, fo2 payment of 
which, he was bound ag Surety with David Waterhouſe, and.fo2 his debt, and 
not fo2 his own, the ule of the Court was to have this examined, and ſo to have 
the Court inkoꝛmed, whether this be ſo oꝛ not, as ir | if this be true, 
it 


— * EY Z 
218 Termin. Irin. 10 Jac. | Patt! 


DPF 


At is then in the power and diſcretion of the Court, to keep the mony Nillhen 

until the recovery in London had againſt him be ſatisfied, oꝛ elſe ſufficient ſug 

tp by him put in, and given fo? the lame, and not ſoz to make this Cour 
The Rule oc means fo2 to ſtrip others of their p2oper, juſt, and due debtg, but it is man M8. 
the Court as and reaſonable fo2 him, firſt, ro pap his own debts, bctoze he pap the debigg 
touching pri- another; and accozding to this foꝛmer nie fo2 pꝛiviledge, by Williams Juſtice, Wi 
vieegeznd caſe of p2iozity of ſuit, this Courthath alwaps had the pꝛiviledge and jurigg 
juriaetion. tion, and lo it hath been oftentimes here adjudged. 


Baker Plaintiff againſt Nichols Defendant. 


. . Ota, As touching Aid prier of the King, the Cale appeared to be thig, 
— | 9d N. in a Wꝛit ot Erro? to reverle a Judgment, Aid was p2aped of 1 2 
te be granted, VP the Defendant in the CUrit of Erro2. Hen. Velverton, No Aid ought heren 
aud where not, be granted of the king; where Land in Fe karm is in demand, there they 
xc. ſhall have Aid granted unto him uf the Ring, but not here in a T{jrit of & 
where no Land is in demand, Williams Juſtice, Without all queſtion no 
ought here to be granted, and there is no Authozitpin all the Law to wary 
the granting of Aid in ſuch a tale of che Ling; he map well alledge diminum 
fo2 the King, but he ſhall not have Aid of him. Flemming chief Juſtice, ag tay 
prier, it is verp clear, That nu Aid ſhall be granted of the Ring, where no la 
is in demand, but onlp collaterallp;but afterwards, when the land comes aue 
Aid denied by Queſtion, then Aid ſhall be granted, but never befoze ; and ſg was the Relolu 
the Court, &c. On of the whole Court; and therekoze in this pꝛincipal Cage in this Whit, 1 
was denied to be granted by the whole Court. | 


The King againſt Cole. 


Excenfion'es Ota, That Cole wag indicted upon the Statuteof 8 H. 6. cap. 9. fo2 a fy 
an Indiment, cible Entry. An Exception was taken fo2 to quaſh the Indiament, K 
&c. caule that in the lame, the Statute was milrecited, alledging in the Jndinma 
2 Bulſtr. 119. that the Fine mentioned in the Statute, was bp the Statute given dicto Donn 
2 Cr. 324. Regi, whereas the woꝛds in the Statüte are Domino Regi; and without t 
wozd (dicto) the whole Court were clear of Opinion, That this was a good & 

| ception, and lo hath the ſame divers times befoze been here adjudged foz tobe 

Carry chu good Exception; and ſo foꝛ this milreciting of the Statute, the Exceptiontuld 
7-6: Food, and fo2 this caule the India ment inſufficient : And lo by the Kule of th 


of Reſtitution 


granted. Court the party was diſcharged, and a Crit of Kicſtitution to him gran 


* 
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tg bing Plaintiff on On DO Entred Hill. ꝙ Fac. 


N an Action of Treſpaſs and Ejectment, the Plaintiff declares of a leaſe fo? 

pears made unto him bp Rob. Simpſon Teſſee fo2 thee lives, of ten Acres of an Aion or 
and upon Not guilty pleaded, the Jury found a ſpecial Verdic, and the Treſpats and 
point of the caſe in queſtton, ariſing upon the conſtruction of a Will, whereupon EjcAment. ſpe- 
the Cale appeared to be this, (.) Thomas Wniting being leiled in fix of the land ©! cet 


* 


Tit eſtion, held in common Soccage, 1 Octobris 1 Jac. apud Downham, made his . upon 
M 1 will and Teſtament in wziting, and thereby did deviſe the ſaid ten Acres 2 Wu. 
t 


ob. Whiting his pounger fon imperpetuum; and after his deceaſe the re- 
pi to his heir male imperpetuum, with divers the like remainders in the 
ſame manner limited proximo filio ſeniori, & hæredi maſculo imperpetuum. After 
this Will ſo made, Thomas Whiting the Teſtatoz dyed ſeiſed, Robert the poung⸗ 
er by lozte of this Deviſe enters, and of this land makes a leaſe fo2 thze lives 
unto Robert Simpſon , who made the leaſe fo2 pears to the Plaintiff, who by vir⸗ 
tue of this leaſe entred, and being put out by the Defendant, bꝛings his Action 
of Treſpaſs and Ejectment. Denn foz the Plaintiff: The ſole queſtion here is, 
hots Robert Whiting the Deviſee here, hath by. this deviſe an eſtate fo? life, 
o 


2in tail; if but fo? life, then he hath fozfeited hig eſtate by the making of this 
leaſe here foz th2e lives; otherwile it is if he have an Eſtate tail by this de- 
viſe, then there is no fozfeiture; he hath here a good eſfate tail by this deviſe. 
It appears by Littleton fo. 13 3. placito 586.and 15 H. 7. 12. if land e devifed Ha- 
bendum ſidi imperperuum, this is a Fee-ſimple in the Deviſe ; here in this caſe 
the Deviſe being filio ſuo imperpetuum, & hæredi maſculo de corpore poſt ejus deceſ. 
fm, and all in the ſingular number, heir male here in this caſe , the firſt De- 
viſe hath an eſtate tail, and this appears by theſcope and purpoꝛt of the Will, 
and bp the lo offen iteration of the heir male in the fingular number, 4 Eliz. in , Eliz in Bend- 
Beadloſe Reports, Lands deviſed to one imperpetuum, and alter his deceaſe to the loſe Reports. 
men child2en of his bodp, here — is onlp oz life; ſee fo2 this allo 
Wild's cafe, Coke 6 part, fo. 17. b. Allo by the connerion of the woꝛds in the Will, 

is to be an eſtate tail. It appears by the Will that he had only two 

8, and the woꝛds of the Will are, Item in like manner &c. his intent by this 
was, that the ſecond Son named in the Will, ſhould have as great an eſtate 
by his Will, as the fozmer had. To this purpoſe is the Caſe put Coke 6 part, Cole 5 pare 
Ds in the Biſhop of Bathes Caſe, a man doth Teaſe the 'MWanno?2 of Dale to I. S. fo. 3 5. in the 
e lo many pears as 1. D. hath in the Mannoꝛ of Sale, and he hath ten years Biſhop ot 
intheſame, rhis is a Leaſe fo2 ten pears by reference unto a fozmer Teaſe, babes Caſe 
20 Hl. 6. fo. 36. a Remainder limited in forma prædicta jg good, and H. 4. fo. 3. 
m caſe of a Will a Deviſe made in forma prædicta, and good; ſo here in this 
p;incipal Caſe, here the ſecond Son is to have ag great an eſtate ag the fo2- 
merhath; the woꝛd Heir is nomen Collectivum, 16 H. 7.fo.15. the next Heir foz 
tohave an Appeal the Heir of the Heir ſhall have it, 19 H. 8. fo. 10. a man both Ein An. 
deviſe that the Heir ok 1. S. ſhall ſell his Land, the Heir ok the Heir ſhaff fell, $00 aug 
4 H. B R. in Purſlow and Parker*s Caſe, Where an Annuttp was deviled to the Parkers Caſe, 
poumger Son, and by his Will declareth that his Heir ſhall pay Tis, it was 
mled here, that the Heir of the heir was bound to pay this Anunity, fo2 
that the wozd Hetr eſt nomen collectivum, and doth 1 795 end 4 75 Heir 
me after another. It was in this Caſe adjudged that Deir of the Heir 
hould pap the Annuity”; if inthe Deviſe here it had been to the Peirs, it 
vottld then be agreed fo2 to be a good eſtate 1 35 H. 8. Brook title Eſtates, pla. 
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73. Land given to Þusband and Wife foz their lives, & diutius eorum OR: 


the remainder to the Heirs of their bodies; this is an eſtate tail erecuted 
Check ana Tealon of the immediate Nemainder. Check and Dales Caſe in 36 Eliz. RR 
Dales Caſe, 36 led accozdinglp that tis an eſtate tail executed. It hath been agreed that ith 
Liz B. Kk. deviſe had been to one, and to the Meir of his body lawfullp begotten , 
this had been a good eſtate tail, as well as if he had named Yeirg. Jn 
Caſe here, Robert the Deviſee hath a good eſtate tail, and fo no Fozfeituel 
his makingof the Leaſe foz thzce lives, and lo rhe Plaintiff under this yg 
hath a good title, and judgment ought to be given fo2 him. Briſcoe fy 
Defendant, that Robert Whiting the firſt Ocvilec here hath no eſtate tail th 
woꝛds of this Will, but only fo; his life, and that his Heir male ſhall je; 
Purchaſer, and ſhall be in by purchaſe. The Cales which have been put 
38 Eliz.C.B. Deviſes, map be all agreed in 38 Eliz.in Smiths Caſe in the C. B. a deviſe mag 
Smiths Caſe, the Father foz life, Remainder to his Heir male; it was there reſolved, the 
Coke 5 part fo. the Son was in bp purchaſe. Wildes Cafe Coke 5 part fo. 16, 17. in a mam 
— Wis doth confirm this. Allo by this devile here to the Father imperpeum; i 
2 5 . 2 2 2 R L | 
judgment of Law, this is but an eſtate fo2 lite in him, and after his denn 
to his Heir male, his Son is here a Purchaſo2 by the true intent and un 
ing of this Will: The Father hath an Eſtate determinable by his death, ay 
dividit omnia, and this here is all one, as it he had ſaid erp:eſlp, that he 
ſed the lame to his Father ſoꝛ life, Femainder to his Heir male: fo; byjh 
intent of the Will it appears to be ſu, and is tu have this conſtructionby ah 
aud fo the firſt Deviſee having but an eſtate foz life, and making of a leaky 
thꝛee lives, this is a Foxfeiture of his Eſtare, and ſo the Plaintiff comingy 
under this Fozfeiture, hath no good Title, and ſo judgment ought to be gin 
againſt him foz the Defendant, and ſo this Cale was adjourned to be fun 
argued. Afterwards (s.) Termin. Trin. 11 Jac. B. R. this Cale wag movedy 
gain, and then this queſtion was moved, the Plaintiff claiming by Leaſemg 
unto him from a Leſſee fo2 thzeelives, whether the Plaintiff ought not in 
Declaration to have averred the continuance of the thzee lives, Haughton 
ſtice, He needs not to aver the ſame. Dodderidge Juſtice, This averment hn 
the Plaintiff ought fo2 to make, and foꝛ this omiſſion the Declaration ig u 
good,fo2 that heought not to retover, it it doth not appear here to the Court i 
he hath a good title; upon this it was ſhewed foz the Plaintiff, that Row 
Simpſon was ſeiſed fo2 life, and did make a Leaſe foz years to the Plaintiff, } 
was ſhewed foz the Defendant, that Simpſon was ſeiſed fo2 thzee lives hy. 
Leaſe made bp one (s.) Robert Whiting, who had an eſtate but fo2 his own, 
and ſo by this there mas a Fozfeiture of his eſtate: So that the only Yay! 
and Queſtion in Law was, whether by this Will the firſt Deviſee had an eſt 
tail, o2 onlp fo2 his life: Ik an cſtate tail, then whether the continuance of 


thꝛee lives ought not to be averred; fo2 that if thep are dead, the Pls int 

eaſe is determined, and therefoze the lives are to be averred, Croke Juſtice, Q 

Plaintiff here needs not to aver the Continuante of the thꝛee lives. Flenaf 

Where an 2- chief Juſtice, The Leaſe here made by Simpſon to the Plaintiff is a good Tea 


verment of 


lives is requi- And the ſame is to be avopded two waps; the ſame is either to be determinds 
ſite, and where facto, 02 in Law; if it be determined in facto, that is, tobe by the erpirationd 
not. the time, as if the thꝛee lives be ended, then he ought foz to lap ſo, that the lil 
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are ended: otherwiſe it is where the lame is determined by ac in Law, 1 


Fozfeiture, Jn this Cale here in the Bar, the other ſide hath not taken ke 


ok this, as to ſap that this Leaſe is ended, and lo to be avoided by efflum 
ok time, and lo bp this, thep have admitted fo much, that the lives habe W 
continuance, and therefoze no averment here is requiſite to be made by 


Plaintiff in his Declaration of the continuance of the thzee lives. But # 
this Cale here is, in the bar, they only relp upon the determination of 


Eſtate, by matter of Fozfeiture: And this is the ſole and only matter in l 


And as this Caſe here is. the bar is to be taken ſtrongeſt againſt the Dun 


dant who pleads it; and that is (s) that the lives are ſtill in being, 0 1 


at Termin. Trin. 10 Fac. 


{ameis to be here taken and intended, and that without pꝛejudite to anp par⸗ 
refoze we map now well pzoced unto the diſcuſſing of the matter in 
that by the Detcndants own pleading, it is ſuppoſed that the thꝛe lives 
are in being. and not dead, inaſmuch as he doth. not ſcek and endeavour to a- 
yoid the Leaſe made untoRobert Simpſon, and ſo conſequentlp the Eſtate and Ti- 
ef thePlaintiff by effluxion bf time, but only foʒ the matter in Law : And 
the bar here doth not extend it ſelf to any other matter, hut only to the point of 
Forfeiture, and this is the chief point and matter now to be relolved, and the 
trermination of this reſts only upon the woꝛds of the Will of Thomas Whiting, 
the conſtruction thereof. And touching the Eſtate that did pals thereby unto 
dobem Whiting hig Son, whether an Eſtate tail, oz only an Eſtate fo; life, was 
thereby deviſed unto him by the woꝛds and meaning ol the ſaid Will, and fo by 
ohton, Croke, and Flemming, the Declaration here is good, without any aver⸗ 
went of the continuanee of the lives. Dodderidge Juſtice being of a contrary opi- 
nim that the ſame ought to be averred by the Plaint ift in his Declaration, 
his Cirle depending thereon; but afterwards Dodderide Juſtice muram opinione , 
didagreethatthe omiſſion of the averment here is onlp helped by this which 
was urged by Flemming chief Juſtice, and bp no other wap; and herein he did a- 
gree with him, that the bar here is fo2 to be taken ſtrongeſt againſt the Defen- 
dant that pleaded it. And now as to the matter in law, he in the fccond Ke- 
mainderenters, (and under whom the Defendant here claims) fuppoſing the 
Leaſe fo: thꝛee lives made by Robert Whiting, the firſt Devile to be a fozfeiture of 
his Eſtate, he having by the Will, as was conceived, an Eſtate but fo2 his own 
Ea the ſole and only queſtion reſts upon the woꝛds and meaning of the 
Will, whether Robert Whiting the firſt Deviſee had thereby an Eſtate in tail, oz 
onlp fo; his life. It was urged fo2 the Plaintiff, that by this Deviſe Robert 
Whiting had an Eſtate tail, and that Heir male in the ſingular number, is all 
in a legal conſtruction as Heirs males in the plural number. And to this 
purpoſe was cited the Cale in the 39. Book of Aſſiles placito 20 the laſt Cale ; and 
Perkins fo.35.pla. 17 1.and Brook title Tail, pla.2 3.where Land wag given to a man 
and his wife, & uni hzredi de corpore ſuo legitime procreato, & uni hæredi ipſius hæredis 
tantum, this was held a good Eſtate tail, bp the opinion of all the Juſtices, as 
Brook obſerveth in his abꝛidging of it, fo2 that this wozd Heir eſt nomen Col- | 
rum, and ſhall run unto all the Heirs, Hill. Eliz. B. R. in Cheek and Dales Caſe, Hill.36 Eliz. 
where there was the like limitation by one untoRoſchis Daughter, and to her — * 
Heir male, and there agreed, that if the firſt limitation had been made to her fo 1 
fe, and after to the Heir male of her body, that this is a good Eſtate tail. o: 
the Defendant it wag urged, that Robert Whiting the firſt Deviſee, had but an 
Eſtate fo2 life only, and that he can talie no benefit ot the limitation made unto 
his Deir. It cannot be denied, but that the woꝛd Heir eſt nomen collectivum, and 
is not to be denied, but that there is an Eſtate tail here in this Caſe, but the 
fame is not in Robert Whiting the firſt Deviſee, but in his Iſſue, Robert having on- 
ly an Eſtate fo2 hig life, and after his deceale to his Heir male foꝛ ever. Haughton 
uſtice;The queſtion here only ig, whether Robert Whiting the firſt Deviſee, bp the 
wozds and meaning of this Will.hath by the lame an Eſtate foz life only, o2 an 
ante tail: By this Will he hath clearly an Eſtate tail, notwithſtanding that 
Was ought to have favourable conſtruction, pet the ſame ought ſo to be either 
oy matter in the lame expꝛeſſed, oz implyed. A Deviſe made of Land to one ko 
ar, and by the intendment of Law, he ought by theſe wozds foz to have ſuch an 
W hate as ought to have continuance foꝛ ever, and by ſuch a Devile, the Deviſee 
gallhave a Fee-ſimple. Now to examine the woꝛds of this will here in this 
a, the wozds of the will are to expound the lame, and the will of the Te- 
ao thereby. It hath been objeced that the woꝛd (Heir) in this will, ſhould 
FRE unto the Heir of Robert Whiting the firſt Deviſee, and not to Robert Himſelf , 
this is not to be ſo, but thep are meerly to be referred to himſelf , and to be 
aplped to him, and the rather, by reaſon of the firſt woꝛds in the will, * 
| en 
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Archers Caſe 
Ceke i part fo. 


3 


Coke 7 part fo. 
40, 41. Bere- 
ſords Caſe. 


Littleton pla. 
586. 


—— 


ven ts him imperpetuum. And as foz Archer's caſe Coke I part, fo. 66. & 67 
makes nothing at all againſt this; there it is expzeſſed, the queſtion they 
ing exetutoꝛp, no doubt there arileth, o21s made, as touching the inheritgy 
there the wozds (his Heir) applyed to the Son, but here in this caſe to ths 
ther. The tale in 27 H. S. fo. 27. a. comes neareſt to this cale, where the Dee 
was of Land to a man, and to his heirs males; the Deviſee here by theſe um 
hath an eſtate tail, and there it is laid that the Law is favourable to al I 


viſes, and will conſtrue them accozding to the intent of the Deviſoꝛ; and jy 


this reaſon (as it is there expꝛeſſed) the Devilee ſhall havs an eſtate tail, 
otherwile in caſe of a gift, as appears bn Littleron fo. 6. pla. 31. Brook title Em 
pla. 33. & 18. Aſſiſes pla. 5. here in this pꝛintipal caſe the meaning of the pay 
doth appear, and the ſame map be colleced out of the wozds of the Will, jy 
the firſt Devile by him, to Robert his [on imperpetuum, if he had ſtaped here, a 
ſaid no moze, then Robert hig ſon, without all queſtion had an eſtate in Jen 
ple; and when he afterwards nominates Heir, bn this it doth plainly app 
that he only intended to him an eſtate tail, and no 22 no? leſſer eſtate; a 
ſo then Robert having an eſtate tail, by this Devile his Leale foz th!ee i 
made to Simpſon the Teſſo2 of the Plaintiff is a good Leaſe, and no Fozleinm 
and ſo the Dlaintiff hatha good Title under Simpſon hig Leſſoz, and judgiy 
ought to be given fo him againſt the Defendant. Dodderidge Juſtice agredy 
opinion that judgment ought in this caſe to be given fo2 the Plaintiff as un 
ing this Devile, the lame being to Robert his Son fo2 ever, and after his deu 
to his heir male foꝛ ever, and ſo the like, remainders over. Touching the wy 
of this Will, and the eſtate of Robert the ſon therebp,is the (ole queſtion, wn 
by the wozds, and bp the meaning of this Will, Robert the fon hath an eſta 
tail, oz onlp foꝛ his life. Af he hath an eſtate tail, then there is no Fozfeitnyh 
the caſe, that Robert the ſon, by the wozds true conſiructton, and meaning oft 


Will, hath an eſtate tail in the Tands to him thereby deviſed, Firſt, in Hi 


fo2 to make an eſtate tail, the Law will have a benefictal conſtruction up 
Statute of Donis, &c. Quia voluntas donatoris de cztero in omnibus, &c. obſeryety 
and this is to be ſo in caſes of Deeds; and divers caſes map be inn 
to this purpoſe, as 5 H. 5. fo. 6. and Perkins fo. 35. placito 169. Brook titk I 
placiro 12. Land given by Seed, Reginaldo & K. uxori ejus , & heredibus tony 
& aliis hæredibus dicti Reginaldi, & ſi dicti hæredes de dicto Reginaldo & K. oben 
fine hæredibhs de ſe procreat, &c. this a good eſtate tail. And to this par 
the like Caſcs are put Coke part 7. fo. 42. in Bereford's Caſe, Bp all Which! 
plainip appeareth how benefictallp the Judges have made conſtrutin 
Deeds fo2 eſtate tails, and this upon the Statute of Donis conditionalibu ql 
voluntas donatoris, &c. à multo fortiori, it ſhall be ſo in caſes of Wills, and then 
firucion of them. If the King grant an Eſtate to one, and to hig ti 
males, this is a good Gꝛant bp 18 H. 8. Brooks Caſe pla. 5. Sir Thomas Lol 
Caſe, becauſe the King was deceived in his Gꝛant; otherwiſe it were nm 
of a Subject, fo2 there ſuch a Gꝛant would pals a Fee-ſimple. Littktonj 


586. Land deviſed to one Habendum imperpetuum, this is a Fee⸗ſimple, 7 £4 


Brooks Caſe, pla.4.32. If Land be deviſed to a man, to give, ſell, oz to do witi 
at his will and plealure, this is a Fee-fimple, bp reaſon of his intent to hi 
it ſo: Now as to the intent of the Peviſv2 in this his Will, Firſt, if he ha 


' miecant here to have given the abſotute mheritance to him, and made no re rat 


but had ſtaped upon the firſt woꝛds of the Deviſe to him imperpetuum, this þ 
been aFee-ſimple. Secondlp, it is to be conſidered, whether here he havemi 
anp reſtraint of this, oꝛ not; herehe imends by his Will fo2 to pals an elan 


inheritance to him, and hath not made anp reſtraint ot this, but hathonbr i 


-p2effed and expounded himfelf.a& touching his intent and meaning, whatki 

eſtate of inheritance, he did by this his will, intend to paſs unto him, nta 
abfolnte eſtate of inheritance'fo2 ever in Fee-fimple, but to him, and to the in 
male ok his bodp fo2 ever, which is an eſtate tail. 9 H. 6. Land is giv! 
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one koꝛ ever, this is onip koꝛ his life, and lo foꝛ ever here, that is as to himlelf, | 
but otherwiſe it is in cale of a Will, 16 Eliz. Dyer pla. 330, 331. Clatches Caſe, 16 Eli. Dyer 
cio incaſe of a Will there made acco2ding to the intent of the Deviſoz 71-33%. 331. 
in this pzincipal Cale, the Timitation is to him, and to his heir male in CY 
ſingular number, and heirs males in the plural number, are all one; as to 
ie making ol anEſtate tail, in this tale here it is good in point of limitation, 
Archers Caſe Coke I part, fo.66. there the woꝛd (hæredi) ig a wozd of purchaſe, but Ce 7 part 
in this caſt here, being in the caſe of a Will, the wozd (hzreci)is uled to arteſtate e — » 
in point of Limitation ; and ſo as the caſe here is, it is all one with bæredibus, 
in the epe and conſtruction of Law: If he had here erpzeſſed but an Eſtate foz2 
life, as in 9 H. 6. the caſe had then ben otherwiſe; but here he erp:eſſeth nothing 
urtain, but only he crpounds his meaning, and ſhews what eſtate he intended to 
s to Robert his Son, who clearly hath by this Will a gaod Eſtate tail; and the 
afe made by him to Simpſon foꝛ thꝛee lives, is a good Teaſe, and the Plaintiff 
claiming under this Leaſe hath a good Title, and lo Judgment ought to be gi⸗ 
ben ko the Plaintiff. Croke Juſtice, By the words and meaning of this Will, 
Robert the Son hath an Eſtate tail, and this is verp tlear and plain. A double 
there is fo2 this, the Statute of Donis conditionalibus, this caſe being with⸗ 
Statute, and alſo the conſtruction of the Will. An Eſtate tail, as Lit- 
leon well obſerveth, Eſt ſtatus limitatus, and it is all one to limit this to heir 
male, and to heirs males, quam diu aliquis heres de corpore extiterit; by this woꝛd 
here (for ever) if he had ſaid no moze, it hadbena Fe-ſimple in Robert the Son. 
A Will ig Teſtatio mentis Teſtatoris 3 a man devileth Land to one, and to his heirs 
nales, this is a good Eſtate tail by 27 H. 8. fo. 27. If a man deviſe Land to 
me, and his heir foz ever, the Kemainder over, this ig a void emainder : But 
fa man deviſeh Land to 1.5. and his heirs, and if he dye without iſſue, the Ne⸗ 
nainder over, this is a good emainder. Ik the King gives Land to one, and 
ohis heirs males, this is a void Gzant, as it hath ben obſcrved, becauſe the 
ing is deceived in his Gꝛant; but in caſe ofa Subjex, by ſuch a Gꝛant a Fee- 
imple paſſeth. Frenchacns Caſe 2 Eliz. Dyer pla. 171. where an implication in a 
Deviſe ſhall not tontroul an expꝛels Deviſe : By this Will here his intent doth 
lainlp appear, and this wo2d (Heir) is only the manner of Gradation and Diſtri- 
ution, heir male, and heirs males all one. Flemming chief Jultife, Robert the Son 
bp this Will hath an Eſtate tail, and lo the whole Court agreed clearly in this, 
That by the woꝛds and meaning of the Teſtatoꝛ, by this his Will, Robert his 
jon had a good Eſtate tail, and lo the Leaſe by him made to Simpſon fo2 thꝛee 
ves, ig a good Leaſe, and no Fozfeiture: And the Plaintiff being his under ,,,.....; gi- 
lee, and claiming under him, hath a good Title, and ought fo2 to recover. yen for the 
by the Kule of the Court Judgment was given, and. ſo entred fo2 the Plainif per 
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1 All the Principal CASES m this Firit Part: 


A. 


Batement out of a Writ , 
where it ſhall abate, and 
where not, by reaſon of 
falſity in the Writ, Fo. 1 

An Agreement for the paſ- 

fing of an Eſtate, how to be conſtrued, 


| 4 
Where a Writ ſhall abate in facto, and 
where not but by plea, 
A Feme ſole demandant in an Aſſie, 
after a Verdict, and before Judgment, 
takes a Husband, quid operatur, and where 
an entry ſhall abate a Writ, and where 
not, | 5 
An entry in facto, for to abate the Writ, 
Where the ſame ſhall abate, and where not, 
without pleading, 12 2 
Where an entry ſhall abate a Writ, and 
where not, being after a verdict, and be- 


fore Judgment, 7,9 
Where a Writ is abateable, and where a- 
bated it facto, and the pleading of the 
ſame, 7 

A Feme ſole Plaintiff in an Aſſiſe, takes 
a Husband, br a Plaintiff in an Aſſiſe, 
is made Judge of Aſſiſe, touching the 
ſame, this douth abate in facło, 7 
Touching Averments, where requiſite 


to be and where not, K* 7 
Amendment in a name, * 
Where an Aſſiſe lieth of an office, and 
where not before an actual entry, 9 


5A Action upon the caſe for a conſpiracy 


14, & 15 

An Action upon the caſe for words, a- 
gainſt ſeveral Defendants, not good, 15 
An Action upon the caſe upon a promile, 
to pay mony upon an accounts 16 
An Advowſon appurtenant to a Mannor, 
by a grant of a Mannor cum pertinentiis, 
the ſame doth paſs, but not by a Grant of an 
Acre of Land parcel of the Mannor, cum 
pers ine ntii. , 3 5 


G g How 


An Alphabetical Table. 

How far a man by his acceptance, ſhall | good, or not, 7 1, 72 unto, 8 
be debarredof an Action for a wrong to him In an Appeal the Sheriff puts in no Wriz, 
done, as by taking of a Horſe and delivery | the Appellant comes at the day, the others 
of him, before any Action brought, he may pears, whether this ſhall make good all for. 
have an Action for the wrengful taking, 38 | mer defects, 73> 74 

| Averment of life may at apy time be! Where an Appeal ſhall be diſcontinued, 
plead and the ſame " i 22 to be in and where not, 4 N 


7 þ : j +*43] Inan gur ought ta be there 

- hey upon the-caſe for 4pibmileto | in as aaf ene the Pecan 

pay a Legacy, in conſideration of forbear- | any other time, when the wound was given, 

ance of ſuit , if the conſideration fails, no. |, . . : 77 

Action lieth, 0 Ha $i]';' Whether circiter, or citra boram undecy- 

ht by one lor] mam, be certain enough, 77 
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thereabouts. ,: Whether this videliget ſhall 
make the conſideration good, 45 
A Copyhold Land deſcends fo. ane, he 
may make a Leaſe before admittance, 


12 a 1 6 „„ 
What things a Copyholdet may do be- 
fore admittance, may have an Action of 
TFreſpaſs, and take the profits, 415,42 
A Copyholder for . like Builds a Houle 


| and dies, the Copyholder of Inheritance, 


or that four Acres of Freehold Land: not 
lad to it, according to the Statute; of 31 


* 


| Eliz. cap. 7. made againſt Cottages, pulls 


the Houſe dowa, the cuſtom being that 
no Capyhald: Tenant - of Inheritance, 
| may pull don dwelling Houſes , quid 
eperatur by. this, and what a Copy- 


holder may do, as touching cutting down 


of Trees, ere 50, 51, 52 
, A Cuſtom to be taken ſtrict in a caſe 
of a Copyholder, 


52 
A Court Baron, by whom to be held, 
and by whom nat, to what mannor the 
ſame may be incideat, and to what not, 54, 
he 53256, $7, 58 
And whether two Court Barons may 
be held for one matter, 55, 56 
Whether a Tenant at Will of a man- 
nor may hold a Court Baron, 55156 
A Court Leet, not incident to a man- 
nor, a man may have, and hold a Court 
Leet within his mannor by ſpecial grant 
from the King, not otherwiſe 57 
Whether a cuſtomary Lord of a man- 
nor may hold Courts, and grant copies, 
and whether ſuch. a cuſtomary mannor, 
may paſs by ſurrender and admittance, and 
touching fines to be paid upon ſuch —_ 
t „ 725 
When a Record of a Judgmen — ſhall 


6 | be ſaid to be well certified, and when not, 


F 8. 59 
A Trialat the Bar, upon an La 
of Murder, the priſoner at the Bar, 14 
of the Jury appeared, ſome of the Jury 


Challenged for the King 3 the Court was 


moved 


wn \ 
* 
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moved to have two of the Jury drawn 
out, and the other 12 to try the pri- 


ſoner; this denied, but ro Challenge as | 


they are called , and to ſhew the. cauſe 
after the other ſworn, for that the King 
nor any for him , can Challenge with- 
out good cauſe , otherwiſe of the pri- 
ſoner in favorem vitæ, may Challenge 
34, and as many more as he will with 


cauſe , ſhewed preſently , and any one — 


may Challenge for the King but not 
to ſhew the cauſe, till the reſt ſworn, 
$4, the Councel for the King Challeng- 
ed. all the Jury, and put in an Appeal, 
85, and upon prayer the Court aſſigned 
him Councel, but not the Kings —_— 


to be for him, 


5 

Touching a Covenant to make further 
aſſurance, and the Execution of it, and at 
whoſe coſts the ſame to be, 90, 91 
Whether a Confirmation ſhall make 
a void preſentment good or not, 91 
Whether a Conſideration to pay mo- 
ney or to forbear a ſuit per bre ve tem- 
pus, or per paululum tempus be good 
or not, and what ſhall be ſaid to be 
a good conſideration, what not, 91, 
92 

A man for Common of Eſtovers, to 
his Houſe, claimed all the Thorns there 
growing by preſcription, one by the com- 
mand of the Lord cuts them, he which 
claims them, as Common of Eſtovers 
takes them away, whether for this tak- 
ing Treſpaſs lieth or not, 93, 94, 95, 
with the difference, where the claim is 
of all, and where but of part of them, 
od 944 95 

If a Commiſſion be directed to a num- 
ber of perſons certain, as to 7, 8, or more, 
how they are to demean themſelves in the 
retorn to- be made, whether they all, or 


part of them may joyn in the return, 


105, 106, 107 

A Conſultation, where to be granted to 

a perſon, being — by a Prohibition 
for ſuing for his Tithes, 108 
Clergy taken away from one indicted for 
burning a Barn with Corn by the Statute 
of 23 H. 8. cap. 1. 1 
Touching Challenges to the Array triors 


ſworn, the Jury found indifferent, and 
| after Challenge taken to the Jury by the 


Pole, when to ſhew cauſe preſently , and 
when not, till the reſt ſworn, 113,114, 
and touching the, manner of entries, 


[upon Challenges taken, 113, and 114 


| | 11 
The chief Juſtice of England, bow 
was formerly ſtiled, Eo 
Whether one cuſtom may take away, 
inother " oa 
Touching Challenges of the Jury, by 
the Appellee ; and by the Appellant, for 
cauſe, and the reſt of —__ Challenged. 
by the Appellee, and a decem tales grant. 


. HEN | I21 
Where the Biſhop had his ſeat, the ame 
was a City, . 219 
IT Touching a certificate to be made into 
the Court of Exchequer , according tothe 
Statute of 35 Eliz. cap. 2. of a Recufants 
relaſping after his former ſubmiſſion, and 
what loſs is to come to him thereby, 

Et | | 133 
- * Touching Confirmations of Leaſes, 
where they ſhail be good, and where nat, 
if a Leaſe be made to one for his'own lik, 
and confirmed for the Life of another, or 
if made to one for the Life of another, and 
confirmed for his own Life, or made to one 
for the Life of I. S. without impeachment 
of Waſt, and confirmed for his own Life, 
what ſhall be wrought by theſe confirns- 
tions, 135,136 


An Action of Covenant for not perforn- 


| 


ing of Articles of Agreement concernin 
meaſuring of ground to be demiſed, 4 
what ſhall be ſaid to be a breach of thi 
Covenant, what not, and how the breach is 
to be laid, : 139 
In what caſes a Conſtable having a War- 
rant from a Juſtice of Peace, may break a 
mans Houſe, and in what not, 146 
| Touching a- conſpiracy, and an Action 
upon the caſe brought for a conſpiracy, for 
conſpiring to indite one where the fame 
lieth after acquitted, and where not, where 
a-Writ of conſpiracy lieth, and where not, 
I49, I 50, 171 

Where a conſultation ſhall be granted 


after a Prohibition, and where not, in caſe 
of a ſuit for a Legacy in the Spiritual Court 
| 153,154 

Where coſts entire are to be * by the 
Jury, and where not, in Actions of Battery, 
and Treſpaſs againſt two, 157 
Whether a Copyholder for Life may 
preſcribe to cut down Timber - Tres 
growing upon his Copyhold Land, or not, 
with the difference where it is by way of 


uſage, for reparations, and where not, 155 
| Wint 


1 
] 


— 
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1 What cds ſhall make @ condition, 


and what not, and whether the word 
(pro) makes a condition or not; and when 
chere me. Covenants to be performed on 


both part whether the Plaintiff may have 
Action 


LA 


{ make a forfeiture or not, 189, 190 
Where a Challenge is to a Juror, the: 
King being party, whether to ſhew his 
cauſe preſentlhy,; and how the lane, to be 
rried „ C. 0 ': i 


T | Cried, ds . "i 
of Covenant, without ſetting] A Copyholder ſurrenders to the ute 


fanha due performance of what.he was to 
n fo. 167; 168, 169 
here one Covenant ſhall be ſaid to be 


/ againſt another, far either of them 


4 promiſe againſt promiſe, 1 68, 
75 nnen 2 0 166 


Toucliing Conſtables, by whom to be 
deced and choſen, and by whom, and in 
what caſes they may be removed and cho- 
ea and in what not, 174 
5 u Certiorari to remove an Indict- 
ment, and an Outlawry thereupan, upon 
Errors affigned 


not, 181 
Wat ſhall be faid to be · a breach of 
Covenant, what not, where Leſſee for 
yen rendring Rent with a Condition of 
1 ſor Non payment, makes an 
under leaſe” of part to the Plaintiff with 
a ſpecial Covenant for his enjoying, the 
firſt Leſſor enters for Non- payment of 
Rent, and ſo avoids the Plaintiffs leaſe, 
whether this be a breach of Covenant, 


„where the body of the | 
Record is to be removed, and where 6nly 
a Tranſcript hall be ſufficient, and where 


of his laſt Will, whether the Land doth- 


| paſs by the” furrender, or by the Will, 


yer | 200 
A Covenant to ſtand: feifed to the uſe 
of his laſt Will, or a Feoffment to theuſe 


69 of his laſt Will, whether any thing doth 


paſs by the Will or not, but by the Co- 
ypenant, or Feoffment, | . 200 


What fhall be ſaid a good conſideration 


| in an Action upon the cafe for a promiſe; 


what not, as in conſideration of having 
the benefit of half a voyage in a Ship, 
promiſed to bear half the loſſes, whes 
ther this be a good confideration, or 
not, - 202 

A conſultation granted, as to the Tith, 
bur as to the Cuſtom to proceed at Law 
(and that without any amendment) as 
tue ſame was firſt laid. 204 
Touching the cuſtom of Landau to 
have a Horſe ſtanding in an Inn, to be 
priſed by his next Neighbour, and fold 
to pay for his meat, whether this be a 
good cuſtom or not, and. whether he may 
by the ſale of the Horſe pay himſelf for 


182, 183 [a Debt due to him for the meat of other 


Wen ſhall be fad for o be 's gad 
confideration to ground 'a promiſe upon 


to pay mony, and whether for one Ex- 
ecator to relinquiſh to another, be a good 
ion of not, | 185 

Where the continuance of a Suit upon 
n Seire facias upon a recogniſance forfeited, 
ſhall be entred with a Recordatur for the 
benefit of thoſe that proſecute for the for- 
feiture, and where not, | 188 
Whether the Court may mitigate coſts 
or not after a Non - ſuit, and coſts given 


according to the Statute of 4 Fac. cap. 


189 
'- What ſhall be ſaid to be a forfeiture 
of a Copyhold Eſtate , and what not, 
making of a leaſe or Covenant to 
make a Leaſe for one year, & fic de 
anno in annum for 10 years, and this for 
20], with a Covenant, that if he put him 
out after dne year, or at the end of any 
ane of the years, then the 20 l. he had 
beforehand + ſhould be for the Rent of 
the laſt half year , whether this ſhould 


n 


Horſes, as if one bring many Horſes to 
an Inn, and after takes all away but one, 
whether this Horſe ſhall be fold to pay 
for all the reit, or only for his own meat, 
by the cuſtom, Ie 207 
A Copyholder by the cuſtom being 
to make à Leaſe for one year only, makes 
a Leafe for a year, & fic de anno in 
annum during the life of the Copy- 
holder, excepting one day, at the end 
of every year, for the Copyholder to 
enter, whether this be a forfeiture, or not, 
215 


— 


D. 


\Ebr for Rent reſerved pn a Leaſe 


yable yearly by equal porti- 
| ons at Elida and Michielow's or within 


ten days after any of the Feaſts, with- 
” | 


In 
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Pay 


in the Term, debt brought for the arerages, 
for the two laſt — the tan days, fo. 
| 555 | 7 


In debt for ſuch a Rent in pleading whe- 
ther he is to ay, pro duobus annis finitit, 
at Michaelmas,. or not finitis till after the 
ten days, f N 3 
. The wo 
ranty, but dedi pro me, & beredibus meis 
is a. ſpecial warranty, . 
Diſſeiſin cannot be without a ſeiſin 2 
728 
Diſturbance in the means to have ſeiſin, 
is a diſſeiſin, 7 
Where the parties have a day in Court 
to plead after verdict, and before Judg-, 
ment, | 75 
Touching certainty in a Declaration, and 
what certainty ſhall be good, 10 
Demiſit generally good in a Declaration 


10 

A Declaration in an Action upon the 
caſe for ſeveral conſpiracies, whether good 
or not in one Declaration, and a Demur- 
rer for this cauſe, | I5 
An Action of Debt, where the ſame is to 
be in the debet and detinet, and where in 
the detinet tantum being brought againſt 
an Adminiſtrat or, for Rent due in his time, 
and where he ſhall be charged, de bonis | 
Teſtatoris (s) and if not, when he ſhall be 
charged ze benis propriis, 2232, 23 
An Action of Detinue for a pledge after 
tender of the mony, and refuſal of * 
| . 29 
Damages entire given for 'words ſome 
being Actionable, others not, ſhall be 
faid to be given. for words which were 
Actionahle only, 2 37 
In an Action upon the caſe for a promiſe 
brought againſt an Executor, and doth not 
aver in his Declaration, that he hath aſſets, 
whether the Declaration good, 41 
A Copyholder deviſeth his Land to 
J. and R. his two Sons, and to the Heirs 
of their two Bodies begotten, and Wills, 


that each of them ſhall enter at their ſe- 


veral ages of 21 years, that his Executors | 
ſhall rake rhe profits till they come to 
their ſeyeral ages of 21 years, what eſtate 
by this Deviſe hath the Sons when to enter, 
and what. eſtate the Executors have by this 
Deviſe, | ESE Ie; s 

A mar in the firſt part of his Wil 


doth deviſe Land to one; and in the 


| 


rd dedi implies a | general war- | 


7 | ar not, 
. 


4 . 
— 


ther « which 4; of them fhall have 


it 
A man deviſeth 7 1. to his Son, 2 
his Wife his Executrix and dies, the rakes 
another Husband and ſo hath all the goody 
os Wife dies, whether the Hushand to pay 
this Legacy, ' D | 
A Declaration in Treſpaſs, for .— 
a way claimed by the Plaintiff, from his 
Houſe to a Mill, and fo back again from 
the Mill to his Houſe, and doth not fag 
that this way was appertaining to the 
Houſe , whether the Declaration be good 
Debt brought by the Son for Tees 
Marks Rent reſerved upon a Leafe made 


8 | by the Father, reſerving. 20 Marks Rent, 


at two f eaſts, ſolyendum to him, & be. 
reqibus ſuis, ad terminos prædictos, (and 
doth not . ſay) per æquales portiones, the 
Father dies, the Action. brought by the 
Sen for the whole Twenty Marks, and 
doth not ſhey how he intitles himſelf. to 


it, 5 7s if | 
The Plainriff to have Damages accor- 


ding to his Count, and not according to 
the finding of the Jury where they fin 
greater damages, than the Plaintiff counts 
upon, 7 
Damages given by the Jury for FS... 
ing, which was not found, whether theſe 
dam ages are well given or not, 

A Demurrer to a Writ of appeal, 69, 
7, for that the ſame is minus ſufficiens, to 


cauſe the Defendant for to anſwer whether, 


the cauſe ought to be ſhewed, wherefore the 
ſame is minus ſuſſiciens, or not, with the 
difference where the ſame is matter in Law, 
and where not, but matter in fact, 70 

A Declaration in an Appeal, ought to 
be on the day of the return, or the Ap- 
peal loſt, | 71 

Where a DiFringas ſhall iflue to the 
Coroners, 75, and where the ſame ſhall 
be to the new Sheriff, and * not, 
| » 76,70, 79 
Where a Declaration * Faded 
good, and where not, 77, 7 8,79,80,81 


In a Declaration upon a Leaſe ma "by 
St. Fobns Colledge in Oxford, omitted bis 
in Curia prolata, whether the Declaration 
vn. goo or not, 1195120 
The Declaration, in an Action up- 
on the caſe for a promiſe was this, 


latter part of his Will gives it to- ano- 


» 


the Plaintiff fold a Houſe: to I, S. the 
2 Defer- 


1 


7 (20 
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Defendant being preſent did aſſume in con- 


Gideration of the ſaid ſale, if J. S. did not 
pay him he would, and doth not lay that 
the fate was ſo made at the inſtance, and 
veſt of the Defendant, and the promiſe 
laid to be after the ſale, whether this Decla- 
ration be good or not, fo. 120, 
121 

A Declaration grounded upon breach 
of promiſe, the fame being to procure 
an indenture, and a ſurrender, no place ſet 
down, where this was not {hewed, that he 
was'to procure ſuch a one to ſurrender, 
whether this Declaration be god or not, 
: 124 125 

Teuching a Diſcontinuance of Proces, 
what ſhall be faid to be a diſcos 
tinuance of Proces , and what not, whe- 
ther the ſame day that one Proces is de- 
termined, the party ought to take out a 
new Proces or not, and whether the ſame 
ht to be done preſently, and to be da- 
— „on that very day, as the other 
was determined or not, and if there beany 
interim of time between them , whether 
this will make a Diſcontinuance, of the 
whole or not, 143 
A matter in Law, touching an award 


continued by an entry upon the Roul 


with a Curia ad viſare vult, until ſuch a 
term, the parties overſlip a whole term 
without moving any thing , whether this 
ſhall make a diſcontinuance of all the 
ings or not , and what continu- 

ance is to be of Proces , or otherwiſe 
hanging the matter upon Curia adviſare 
vult, a 144,145 
A Declaration in placito debiti, and de- 
Clares, as for an *Annuity, as in a Writ 
of de annuali redditu a retro fore, whether 
this Declaration be good or not, the ſame 
being for 10 |. de annuali redditu, 151, 
1 152 

8 Whether. an Action of Debt lieth for — 
uity for years, for Life, or in Fee or 
not, the Declaration being, debet & 
injufte detinet (and alſo ſwbſtraxit,) 151, 
| - $I 

What Declarations are aided by S 
Statute of 18 Eliz. cap. 14. of Jeofails, 
and what not, , I52 
If words Nugatory be added to a De- 
Claration, having matter of ſubſtance in it, 
whether this ſhall make the ſame vitious, 


or not, 


o 


| of Annuity, lieth for an Annuity granted 
for years, continuing the Term, and when 
rhe ſame is ended, and when · the Action 


nof, : 152 

In a Declaration for Debt, where the 
Plaintiff is co ſhew how the Debt did grow 
due, and where not, 153 

Whether the Non · payment of a ſum 
of mony expreſſed in a Proviſo, in a 
deed of Covenants for quiet enjoying, 
ſhajl be a breach of Covenants, and give 
cauſe of forfeiture of a Bond entred into, 
for performance cf Covenants or not, 156 

Where damages entire, and where ſe- 
veral, are to be given by the ſury, and 
where not in Actions of Battery againſt 
two, and in Actions of Treſpaſs, with the 
difference between the giving of damages, 
and Coſts, | 157 

Touching Durham, and the proceedings 
there in a Writ of right, and the Biſhop, 
and where the Biſhop Curiam ſum remi- 
fit , and what proceedings are then to 
be had, 159, 160, 161, 162 

Touching the power, and juriſdiction 
of the Biſhop of Durbam before the 


touching the pardoning of great offences 
by him, | 160 
Whether a Recovery in the Commonplace 
of Lands in Durham be good or not, 16 
Touching a diſcontinuance, where Te- 
nant in tail is, the remainder in Tail, the re- 
mainder to the right Heirs of Tenant in 
tail, Tenant in tail bargains and ſells, and 
levies a fine to the bargainee with Pro- 
clamatians, with Warranty, whether this 
ſhall make a diſcontinuance , and what 
ſhall be diſcontinuance, what not, 162, 163; 
164, 165, — 


3 

Touching Deviſes, and whether a Houſe 

in London may by the cuſtom paſs by De- 
viſe without the aid of the Statute of 32 
H. 8. cap. 18. of Leaſes, 165 
Touching Dower, and where the Wife 
ſhall be endowed of a baſe Fee, 165 
The Plaintiff declares in an Action of 
Covenant for breach in not paying of mo- 
ney covenanted to be paid for the fraught 
in a Ship, (pro tota trausfretatione om- 
nium premiſſarum, and doth not ſet forth 
performance of his part, being to provide 
the Ship to ſail with the firſt Wind out 


152 
Whether an Action of Debt, or a Wrir | 


of the Iſle of Lis to ſuch à place, whe- 
HY bh = ther 


Stature of 27 H. 8. cap. 2. and ſince as - 


— 


ſnall be in the debet, & detinet, and when 


** 


4 
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ther this Declaration be good or not, fo. 


167, 168, 169 
The Plaintiff Declares in an Action up- 
on the caſe for a promiſe, that he at the 
requeſt of the Defendant, (but with the 
Plaintiffs own mony ) did buy certain 
Wares, which were for the Defendant 
tranſported into Ireland; the Defendant 
aſſuming , to repay the mony ſo by 
the Plaintiff laid out for him, for Non- 
payment the Action brought, whether 
this Declarftion be good, with an Aver- 
ment that theſe goods came to the De- 
fendants Hands, and where ſuch an Aver- 
ment is neceſſary to be in a Declaration, 
and where not, * I 
A Declaration in Aſſault and Battery by 
the Maſter , for beating of his Servant, 
and*doth not lay per quod ſervitium amiſit, 
whether this be good or not, 173 
A man by deed during covertue makes 
a Joynture to his Wife; afterwards the 
Husband and Wife joyn in a fine of this 
Land, the Husband dies, whether the 
Wife ſhall now have Dower or not, 173 
Where mony is to be paid at a day to 
come, by an award made, or otherwiſe 
ſhall be ſaid to be a duty preſently before 
the day of payment, and where not, 
176,179 
Where Diminution may be alledged 
upon the certifying of a tranſcript of a 
Record of Indictment for Felony, and an 
Outlary upon the ſame , and where it is 
ſafficient to remove the Tranſcript upon 
a certiorari, and where not, 181 
Whether a variance in a Declaration 
by a miſnomer ſhall be aided or not, the 
variance being between the Original and 
the Declaration, 184 
Whether the Deviſe of a Remainder 
of a Term for years be good or not, with 
the difference between a Grant and a 
Deviſe of a Term, with a remainder over, 
191, 192, 193, 194 
In an Action of Treſpaſs for the can- 
celling of a Deed, and doth not ſhew in 
his Declaration that he ever was poſſeſſed 
of the Deed, whether this Declaration be 
ood or not, 214. 
Whether the Plaintiff afrer a Demur- 
rer may Diſcontinue his Action to fave 
payment of coſts, when the cauſe by the 
Demurrer is in the Judgment of the Court, 
whether ſuch a Diſcontinuance may be 
without aſſent of parties, and the 


Court acquainted with it or not, 


E. 


E Re by agreement for payment 
of Rent reſerved at the Feaſt day, 
or within 1. days after, within the Term 
for the laſt payment, the agreement being 
determined, the Election is gone, the term 
being ended, the contract for the 10. days 
is determined, | I 
Error in facto to feverſe a Judgment, 
where the ſame may be, and where not, 
7, & 
Error to refuſe, to admit of a m 
challenge taken, 5, 
Error to reverſe a Judgment for matter 
of variance, 75 
Not to aſſign for Error, matter of Abate- 
ment, which ought to have been pleaded, 
and omitted, 9 
Error for want of a Warrant of Attumy 
entred in ſuch a Term, 21 
Where an Executor, or Adminiſtrator, 
ſhall be charged, de bonis propriis , and 
where not, 22,23 
An Executor, or Adminiſtrator is in the 
firſt place to pay Rent reſerved, before o- 
ther Debts, . 22 
An Executor may waive the poſſeſſion 
of a Term to be diſcharged of the Rent, 
and then not to be charged with the Ar- 
rears of Rent de bonis propriis, 23 
What ſhall be aſſigned for Error, and 
what not, after Judgment, - 24 
Error to reverſe a Judgment in a Writ 
of right, becauſe the Plaintiff did appear 
by his procheine amy, and at his full age, 
did proſecute his ſuit , and recovered per, 
proc beine amy, whereas # ſhould have 
been in proper perſon, or by Atturny, and 
whether this may be aſſigned for Error, 
-after Judgment or not, 24 
Not to affign that for Error, that which 
is contrary to the Record, or contrary to 


the duty of a Judge, 24 
Death at any time, thay be affigned for 
Error, 2 
Not to aſſign that for Error, of which 
he could not have adyantage by way of 
plea, 


Not to aſſign for Error, and Error en 
fait 


part, 
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"fair, where before be might have had be- 
nefit of-it, by way of anſwer, 25 

An Infant cannot make an Atturny, nor 
arnear by Atturny, this: at any time may 
Rn onod for Error, 1 2 
Error Aſſigned, for that ſeveral Plaintiffs 
joyned in an Action of Covenant, 25 
' ”Touching Eſtates, and when they are 
to take effect, by conſtguction of Law, the 
fame to be as ſoon. as may be, 27 
Error aſſigned to reverſe a Judgment, 
becauſe the ſame was given on the Eſſoyn 
day, and what proceedings may be had, 
on the Efloyn day, and what not, and 
touching the returns, and Teſte of Writs; 
on the Eſſoyn day. Inſpection of an In- 
fant good on the Eſſoyn day, All the 
en by intendment of Law, to be 


ready in Court the firſt day, and fo they 
uſed to be, ; 32, 345 


| | , 

Error to reverſe a Judgment for thar 
at the time of the Judgment, the party 
againſt whom was an Infant, & hoc para- 
tus eff yerificare prout Curiu vult, this no 
Error, ntherwiſe if he had concluded & 
loc paratus eſt werificare only, this had 
becn good, and traverſable, . | 

Error to reverſe a Judgment in an Action 
upon the caſe for words, for that ſome 
words being Actionable, and others not, 
the Jury gave intire damages, this no Er- 
ror, for that the damages are taken to be 
for the words Actionable, 37 

Error upon a Judgment in Waſt, the 
Jury found the Waſt in the places aſſigned, 
and in another place not aſſigned, and dam- 
ages for the whole, 37, 38 

Aman takes to Wife, an extcutrix, the 
Debts paid, he hath Goods in his Hands to 
pay Legacies, the Wife dies, whether the 
ſurviving Husband may be ſued by the 
Legatees in the Eccleſiaſtical Court , for 
their Legacies, or not, 45 

Error for a Miſtryal, in a quare impedit 
upon the grant of the next avoidance in 
London, to a Church in the County of 
Wigern, the iſſue being quod non conceſſit, 


Error to reverſe a Judgment given in 
dttinue, becauſe Judgment was given ac- 
cording to the finding of the Jury, they 
finding greater damages for the Plaintiff 
than he counted upon, 49 

Error to reverſe a Judgment given in an 


| 


Action of Treſpaſs againſt three, the Firſt 
pleads to all, non Culp. the Second, 
pleads as to part, non Culp. the Third, 
as to another part pleads non Culp. 


iſſues joyned againſt them all, the Jury 


found the firſt guilty of the whole, 
the other guilty of the ſeveral parcels, 
and aſſeſſed damages entire for the Plain- 
tiff , and Judgment given accordingly , 
Error quia Furatorts ſe male geſſerunt 
in. verdicto dando, whether this be Error 
or not, f 9: 0 

What exceptions ſhall be good, in a 
Leaſe of the King, and of a cggimon per- 
ſon, and what nor, 55, 56 

A Writ of Error to reverſe a Judg- 
ment given at Durham, the Record 
certified to be taken before eight, being 
removed , it appeared to be taken be- 
fore nine, whether a Writ of Error de 


6 | Recordo quod coram wobis reſidet ſhall 


be or not, and whether the Judges may 
proceed to examine the Errors upon 
the Record certified, and in Court, 58, 


5 
Error to reverſe a Judgment given in 
Debt for 20 l. Rent becauſe the Plain- 
tiff in his Declaration did not ſhew, 
how the Rent · grew due, whether this be 
a good Error, 65 


Error to reverſe a Judgment in Debt, 


for that Judgment was given againſt 
the ſurety, no Judgment being given 
againſt the principal. Second Error, Judg- 
ment againſt the ſuerty , tam pro debito, 
quam pro 20. colts , no Judgment 
being againſt the principal. Third , Er- 
ror the Judgment was , quod ſit in 
miſericordia , whereas it did not appear, 
that there was any appearance to War- 
ant the Judgment, whether the Judgment 
be Erroneous for theſe Errors, 65, and 
whether this Judgment given at Bri#fol, 
according to the cuſtom ſhall be made 
good by the cuſtom, 65 

Error to reverſe a. Judgment given in 
Debt, in the Court of Marſhalſie, in an 
indebitatus aſſumpſit, for not ſhewing how 
it grew due, 67 

Error for that the Bail was not entred 
as it ought to be, being but for part, 
where it ought to be according to the 
Judgment. 107, Error in adjudicatione 
Executionis, 107 

Touching Extinguiſhments, a Man 
having 
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the ſame to be aſſigned Errors in the Body 


having a Leaſe for years in his own right, 
afterwards the Reverſion of the Inheri- 
tance of a moity therenf deſcends upon 
his Wife, whether the deſcent of the Re- 
verſion of this moity coming to him in 
right of his Wife , ſhall extinguiſh, and 
drown - the right , and intereſt in thy] 
Term which he had in his own right, 
or not, ' fo. 118, 119 
In an Eje&ione firma, whether it is ſuf- 
ficient to prove the ejectment at any time 
after the Leaſe made, and before the Action 
brought, 122 | 
For Error affigned , that an amercia- 
ment (beg offered) was unreaſonable, 
whether this may be aſſigned for Error, 
and whether a moderata miſericordia may 
be had. in ſuch a caſe, 125 
Whether the principal and Bail 
may joyn in a Writ of Error, or not, 
125 

Touching aſſigning of Errors in Law, 
after an Error in fait aſſigned, and how 


of the Record, 125 

Error in the Judgment in an inferiour 
Court being, quia widebatur Curie ideo 
— 25 eff per Curiam, whether a 
g Error, 125, 126 , for Cunſider- 
tum, 

Error to reverſe a Judgment given in a 
Trover and Converſion of 300 Toddas 
lanæ, whether good or not, Barrellas 
cer viſiæ &. pipas vini, 126, 127 

Error to reverſe a Judgment given at 
Durbam, by force of a commiſſion dire&- 
ed to 9, and the fame Executed by 8, 
this appearing upon certifying of the Re- 
cord, whether this be Error, 129, 130, 

131, 132 

Bre. de Errore, de Recordo quod co- 
ram vo bis reſidet where to be, 129,130, 
| 131, 132 

Error to reverſe a Judgment given at 
Durbam againſt an Infant, for that he be- 
ing an Intanr did appear by an Attorny, 
whereas he ought to have _ by his 
Gardian , whether this be Error or not, 

129, 130, 131, 132 

Error, that a Judgment was given at 
Durham, by 8, by force of a Commiſſion 
directed to 9, whether this be Error or not, 

129, 130, 131,132 | 

A Rent granted to one for his Life,. 

A Rent granted to one, and to his Heirs, 
Habendum , for his Life, and for the 


| the fine remains a good fine at the Common 


Life of 3, others , what Ehe th 


grantee hath in the Rent, 135, 136, 


What ſhall be ſaid to be a A 
of an Eſtate , and what not, if Tenant 
for Life. do make a Feoffment in Fee to 
J. S. and his Heirs for the Life of the 
Feoffor, whether this be a forfeiture, or 
not, and what ſhgll be ſaid to be a for 
feiture, and what not, whether an Eftate 
that paſſeth by way of Limitation, ſhall 
make à forfeiture or not, 135, & 136 

What remedy an Obligor ſhall hape 
againſt the Executor of the Obligee to 
have the Bond delivered up, the mony be- 
ing paid to the Teſtator in. his Life 
time, and his promiſe to deliver up the 
the Bond, and what Actions are main» 
tainable againſt an Executor upon a ſim- 
ple contract, or promiſe, upon good con- 
ſideration with the Teſtator, 158 

Error to reverſe a Judgment given at 
Durham, whether a Judgment final is to 
be given in a Writ of Right or not, 159, 

f 160, 161, & 162 

An Infant, appearing by his Gardin 
comes to his full age, continues ſtill by 
his 1 2 „ Whereas he ſhould have 
been by Atturny, Judgment given for 
him, and this — AL for 4. whether 
this be Error or not, 171 

Error to reverſe a Judgment given 2 
gainſt an Infant quod capiatur , whether 
this be Error or not, 172 

Error to reverſe a Judgment in an infe- 
riour Court, being conceſſum for . confide- 


ratum, and a Capiatur for a miſericordia, 


—=Y 

The Earldom of Arundel, the only Fa 
dom by preſcription, 196 

Error to reverſe a Judgment in an As 
on of Debt brought by an Executor, and 
doth not ſay (& profers hic in Ciris 
literas Teſtamentarias ) whether this be 
Error or not, and whethen this clauſe be 
matter of ſubſtance, or of form, 200 

Error to reverſe a Judgment in Debt, 
for that he then was and till is an Infant 
within age, whether this be a good Error, 
and how the Court is to proceed for his in- 
ſpection, 205 

Error to reverſe a fine for want of Pro- 
clamations, the Proclamations reverſed, but 


Law, 2 
Error to reverſe a Judgment given 
in 


* 


1 Pars: 
ö * 
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a. the Court of Marſhalfie in a Trover 
and. converſion , for that none of the 
urdies at that time were of the Houſhold, 
whether this be a good Error to Reverſe 
the Judgment or not, fo. 207,208,209, 


-Error t Reverſe à Judgment in Debt, 
ſor matter öf variance (S.) Sexey, alids 


get, 


Alus Saxex, whether this be Error or | 


noty «.* 03-38» 1% 3 . 216 

Error to Reverſe a Judgment in Debt, 
for that the Defendant pleaded conditi- 
ons performed in London, whereas it ſhould 
haye been-at Coventry, but this being ſo 
dane by aſſent of parties, Whether this ſhall 
be Errors | 216 

A man by will deviſeth Land to * 
his younger Son im tuum, an ter 
his Bs the — to his Heir 
Male imperpetuum, with divers like Re- 
nuainders , proximo filio ſeniori, & bæ- 
redi_maſculo imperpetuum, what Eſtate by 
this, deviſe Robert hath ,, whether for 
life, or in Tale, 219, 220, 221, 222, 
Re | 223 


F. 


' And given in Frankmarriage by one 
with his Daughter, when ſhe, and 

der Husband were both of them _ an- 
»g nabiles, a divorce at full age ſued by 
the Husband , by this the Frankmarriage 
is deſtroyed, e 2 
A Feoffmht by one Coparcener of a 
Mannor, made of the whole Mannor, car- 
ries but a moity, 8 
What Offences are Felonx, and what 
not, in regard of the place where done, 
| | 13,14 
Goods morgaged, and not Redeemed, 
not to be forfeited by Outlawry, 


. 29 

A Copyholder for life Builds a Houſe 
and dies, the Copy holder of Inheritance 
pulls this Houſe down, contrary to the 
cuſtom, whether this be a forfeiture, and 
what »ſhall be ſaid a forfeiture of a Copy- 
hold Eſtate; what not, 350, 51, 52 
All Franchiſes are derived from the King, 


| 5575 
One Fee ſimple cannot depend upon 


210, 211, 2125 213, 214 


another, by the Rule of Law, 63 
| + What ſhall be ſaid to be Felony, and 
| what not, in cafe of a Purveyors wrong- 
ful taking within the Statute of 5 E 3. 
7 2. and by a Deputy Purveyor, 
9G, 97» 98, 99, and what taking by 
'2 Purveyor ſhall be, ſaid to be Felony, 
and what not, 98, 99 
As touching Factors, and how they are 
to demean themſelves in the du per 
formance, and Execution of Auhboite. 
given to them by their Maſters, 103, 104 


3 agen 
The Burning; of a Barn, with Con 
whether this be Felony by the: Common 
Law, or whether only by the Statute, of 24 
H. 8. cap. 1. 112. Clergy taken away 
from fuch a Felon by the Statute 
| 112 

Touching the forfeiture of a Bond, be- 
ing condition to fell a Houſe to J. S. be- 
fore ſale made: to him, he ſells the fame 
to 1. D. whether the Bond by this be for- 
feited, ö 117 
Touching a fine levied by Tenant in 
Tail, remainder in Tail, whether this 
fine, with warranty upon it, ſhall make 
a. Diſcontinuance, or not, 162, 163,164, 
£16 : I65,166,167 
Leſſee for years rendring Rent pay- 
able 'at Michaelmas with a condition of 
Re-entry for Non-payment before Micbuel- 
mas, the Leſſee is ouſted by a Stranger, 
the Diſſeiſin continues till the day of pay- 
ment, the Rent is demanded, and not paid, 


feiture, 181, 182 
A man makes a Feoffment to the uſe of 
his laſt Will, whether any thing da paſs 
by the Will or not, or by the Feoffment, 
| - "$00 
at ſhall be ſaid to be à forfeiture . 
of Copyhold Eſtate, and what not, 
where by the cuſtom a Copyholder may 
make a leaſe for one year only, he makes 
a Leaſe for a year, and fo de anno in an- 
num during the life of the Copyholder , 
(excepting one, day at the end of every 
year for the Copyholder to enter) whether 
this be a forfciture of his CopyholdiEſtate, 
E n, and what ſhall be ſaid to be a 
forfeiture of his Copyhold , what not, 
215 
What ſhall be ſaid to be a . 


6 | and what not, whether the Leſſee for life 
makes a leaſe for Three lives, whe- 
ther 


whether the Leſſor. may enter, for a for- 


n 


An Alphabetical Table. Pars p 
her a forfeiture; fo. 219, 220% 221,44 2, toa Temor, where good, and Bow e 
3 N i d | 4.23 available, 0 — GH 19612600 29 
N Mor HE. : 10 2125 „ wh | A Grant made of Common by one by 
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Wee ace to be des 
| by the imagination of the Grantor, 
er no ©! N ty, 

A man grants a Mannor , which he 


hath not, ke is not bound by this grant, B 


but by his expreſß Covenant, to per- 
form this Grant „ he ſhall be bound, 


A grant is good for ſo much as « man bach 
power in him to grant, = 
The Kings grant, how to be conſtru- 
ed, where it cannot be to a double intent, 
it ſhall be according to the Kings meaning, 
if to a double intent, whether the ſame is 
not void, Ee 5,6 
The Kings Grant made upon the falſe 
ſuggeſtion of the party- whether it be _ 
When by conſtruction the Kings fecond 
grant ſhall begin , there being a former 
Grant in being, and no expreſs words 
when the ſecond ſhall begin, 5, 6 
The Kings grant good, having a con: 
yenient certainty therein, and what cer- 
tainty is requiſite in the Kings grant, 
| | 10, 11 
A Grant of a Rent, and a grant of a 
Common, with the difference between 
them, : : 18 
A grant of Land with all Commor 
appurtenant to the ſame, what Common 
paſſeth by this, 18 
A Copyholder having purchaſed the 
Inheritance of his Copyhold Eſtate grants 
the fame, with all Commons thereunto 
belonging , whether the Common before 
uſed, when he was a Copyholder, doth 
paſs or not, i I 
Whether in a Grant, thg words reputed, 
or uſed as part or parcel, &. ſhall extend to 
paſs Common, | 19 
A Grant of a Tenement, with uch 
Commons, and profits, as had been before 
wſtd by the Farmers, formerly the ſame 
enjoying, whether by this Common paſſeth, 


7 * 
- — 
* 
o 


tor is put in à deed, 


lena is good, | 


$ | full) and dies, whether this grant be void 


ing Rabest, whether this be a good g 


and to what intent the, name of the Gran. 
y 21 


A man grants preſentationem to = 
uandocunq; & quontodrcung,; Eccleſia 
Vacare contigerts, pro: unica vice tatung, 
Ac inſuper voluit, & conceſſit , that the 
rant ſhall remain in force quouſqʒ dl. 
cum habilem' & i doneum by his pteſin 
ment ſhall be admitted, inſtituted, and 
indufted,. whether this Grantee muſt take 
the next avoidance, or by the clauſe ( Ac 
inſuper) may take his preſentation when 
he will, it 26, & 29,48 

A grant of a preſentation to one, tobe 
made by him, or by his Aſſigns, when be 
will, this a void grant, being © contra 
to the nature of an Advowſon, 27, 

A grant of a preſentation to one, not 
ſaying the next, when this preſentment is 
to be made, 


24 


A Graat which doth conftare 


| 27 
A grant of an intereſt, and of an 4 
thority, and the difference between them, 28 
Tenant in Tail grants the next ayo+ 
dance, and dies, before the Church be- 
coms void , whether the grant be dete 
mined by his death or not, and whetlff 
this grant be void, or voidable by ys 
death , with the difference where the 
nt is gyide, of that which is parcel gi 
the Entail, and where it is of a thing aut 
of the Entail, ; 32» 33» 35 
By the grant of a Mannor v] pert inen 
tiis, an Advowſon appurtenant paſſeth, 
but not by grant rs an Acre of Land 
parcel of they; Mannor , cum pertinentiis 
Tenant in Tail of a Mannor, to wheat 
an Advowſan is appendant, grants prox = 
man advocationem , (the Church bei 


by his death, 5 

Whether a grant by Copy, made by 
a Copyholder of a Mannor be good, or 
nor, | $7, 58 

A man ſeiſed of a Mannor and ene 
ment in Fee ſimple, and alſo of a Leaſy for 
years in the Ville of Dale, by deed of ba 
gain, and ſale doth give grant, dee! 


P # 


x Wo] oy 19 
A Grant made with a ufitatum fu, 


| ll, enfeoff , and confirm the 
Mannor, 


. 
Manor, and all other the Lands and Tene 


ed to an Honour without an A 
men, or not. 
Wbether the King may create the Man- 
nor of another to be an Honour, or not. 


— 
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ments be hath in the Vill of Dale, whether 
the Leaſe for years doth paſ ' 99,100, 101 
\ Where the Grant of the King ſhall be 
pood with general words, and where not, 
but with a ſpecial recital of the eſtate of the 
Kang 196 


— 


| "yy | 
Ar Herbage, and what ſhall be 2 good 
| Seifm of Herbage. 7,950 


+ How an Heir of Cuſtomary Land in Bur- 


rouph Engliſh by way of pleading, is to 
—— —— to — een 
hertnor Fumior filius, ꝙ 3. and if the young 
eſt Son being heir in Burrough Englith dies, 
who ſhall have the Land. 93 
Touching Herriots and Avowries for a 


- Herriot, what ſhall be a good Avowry, and 


hat not. 101, TOoz2 
Touching the nature ef Habendums 
where # Rent is granted to one, and his heirs, 
Hobenduns to him for his life, and the life of 
hre others, quid operatur by this Haben 
aum, und what Eftate doth paſs by this 
| 125 
Touching Honours, and the Honour of Pet- 
worth and of Aruudel, and whether the Ho- 


nor of Penworib is, or may be held of the 


Honour.of Arundel, and how one Honour 
may be held of another. 194,195,196,197 
An Honour muſt be drawn and derived 


from the King. | 195 
Whether an Honour may be held or cre- 
ated by a Subject. ibid. 


her a man may have an Honour, a 
Barony, or an Earldom by Preſcription, or 
not, and whether the ſame may be held of 


any but of the King, or not. 195.196 
Whether an Honour may be without a 
Court Leet to it, or not. 196 


Touching the Honours of Dover; and of 

Malingford, and how they are _— 
| 1 

Whether other Mannors may be 4nnex- 

of Parlia- 

ibid. 


ibid. 


Whether an Honour may be created 


without an Act of Parliament for it. ibid. 


Whether Appellation fhall make an Hos 
nour, or not. . i 
Of what an Honour is to eanfift (til. 

of Lands, Liberties, and Franchiſes. 197 
A Habeas Corpne to the Warden of Te 
Fleet, to bring in the Body of a Prifoncr in 
his Cuſtody, who refuſing to make bis re- 
torn another day, given him upon a pain te 
retorn the Body. ++ 207202 
Touching the word Heir; how the fave 

is to be cenie beng nomen Collodti vum. 
219,220, 221 


[ 


RN: . 

9 Joyntenanes of a Mill for years, 
. one grants his Eftare and dies , the 
other Grants, Bargains, and Sells molendi- 
vm ſuum generally, and all his Eftate, 
Right, Title, and Intereft, and Covenants, 
to ſave the Vendor harmlefs, from all former 
Acts and Diſturbances, with a 1 — to per- 
form the ſame, the Vendor evicted out of 
re, brings an Action of Pebt, the Bond 


rfeĩted. | 253 
Two Joyntenants ſeiſed per 2 
tea, one of them by 5 doth bet or 


and ſell totum ſtatum ſuum, the other dies 
before the inrollment, whether a moity only 
paſſeth, or not. 3 
Two Joyntenants, the one grants all which 
he hath, and by Survivorſhip takes upon him 
to paſs all, and binds himfelf in a Bond to 
perform it(without any words) of as much as 
in him was, by an eviction of part, whether 
the Bond is forfeited. 3.4 
Whether Joyntenanta, as to the poſſeſſion 
of the thing in Joynture, are nor ſeiſed by 
Entierties of che whole, and of every part 
equally , and. whether in right only of a 
moity. . h 3 
A Feme ſole demandant in an Aſſiſe, after 
Verdict, and before Judgment, takes a Hu. 
band, whether this be any cauſe to hinder 
Judgment. | 
A Judgment not to be avoided, beit 8 
Plea, no time to this between Verdict 
and Judgment, after Judgment the time is 
| Patt | . 376,7, 8,9 
Where a Judgment ſhall be erroncous 


for matter of variance, and where not , 


and where the Party hath a day in Court, 
| Ii and 


_— 
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and where not, to plead after Verdict, and 
before Judgment. 5 7 
Touching the 


ments, where the ſame is to be affirm- 


ed, and where to be 2 | 11 | 
ter Argument, not to. 


Judges Opinions a 
be ſingled out to the ſeveral Points by any 


Counſel at the Bar. 8 
Whether ' ſeveral Conſpiracies may be 
15 | grounded their Opinions, whether this new 


joyned in one Declaration, 
Not to joyn ſeveral Defendants in one 


Action upon the Caſe for ſcandalous words 


at the Common Law, but otherwiſe in the 
Spiritual Court. ibid. 
A Juſtice of Peace, where in pleading he 
is to ſhew how he was ſo made. 
No Injunction to be granted by the 
Court of Requeſts to ſtay proceedings in 


the Court of Kings Bench. 20 


Where the Husband and Wife are to joyn 


in an Action, and where not. 21 
Whether an Infant, make, or appear by 
an Attorney. 25 


Whether of the coming of an Infant to 


his full Age, the Court is to take notice, or 
cuſſit, and doth not ſay (fe 
whether good or not, and whether the word 
Murdravit doth imply felonice or not, ot 
whether Furatus eſt doth imply felonice g: 


whether the ſame ought to be pleaded, 
* ibid. 

Where ſeveral perſons are to joyn in an 
Action of Covenant, and where not. A 
man bound to three, ſol vendum to one of 


them, whether all to joyn in this Action. 


26 

Whether a Judgment given on the Eſ- 
ſoyn day, be good or not, and what Pleas 
may be pleaded on the Eſſoyn day, and what 


not. 32,34 35936 
No Judgment to be given upon default 
before quarto die poſt. 35 


Whether an Infant be bound by his pro- 
miſe to pay mony for the Cure of his Fal- 
ling Sicknebs | | 


al 
A Diſtreſs is taken by the Bailiff for — 


parties not appearing at a Court Baron, and 
in an Action of Treſpaſs brought for this, 
the Defendant juſtifies, whether this be a 
good juſtification or not, and where Cat- 
tle diſtrained may be fold, and where not, 
and where the Diſtreſs ſhall be forfeited, 
and where not. 52553 
In an Action of Treſpaſs for breaking 
his Cloſe, chaſing, and driving of his Cat- 
tle, the t juſtifies quoad intratio- 


nem, & effugationem, and faith nothing to | 


the breaking , if this juſtification be good 
or not. | 64 
A Judgment given upon a Demurrer un- 


— 


| 77 
courſe in the entring of 


ibid. 


to a Writ of Appeal, ſhall. relate to the 


firſt day, a day given by the Court for Ar. 
gument thereof, is but only a day of grace 
* 4 , 6 f 


After Judges have argued a matter & 


Law, and upon Argument delivered their ſo. 


veral Opinions, and ſome of the Judges ſtir- 
red new matter, not moved before at the 
Bar, nor Bench, and upon this new matter 


matter may be argued again at the Bar and 
Bench by the other Judges or not. & 1, 82,8 7 

An Indictment of Murder, the Priſoner at 
Bar ready for trial, and all challenges reteaſ- 
ed, the Jury charged to inquire of the Faq; 


who found two wounds given, the firſt of 


al 


them to be mortal, of which he died, they 


End two wounds given, but ſay nothing of 


the third, there being three named in the 
Indictment, whether this be a finding accord- 


ing to the Indictment, or not. 
Touching the power of Juſtices of Nif 


86,87,88 


prius, and what Pleas may be before them, 


puis le darrain continuance, what not. 92493 


An Indiciment-of Murder, being quad per- 
lonice — 


Whether a man by Grant, or by Pre 
ſcription, may have an intereſt in Trees 


to Wi 
not. 


that — in alieno ſolo, in what caſes, and 

purpoſes this may be, and to what 
8 

What ſhall be ſaid to be a good 1 


tion in an Action of Account 


inſt one 


as a Factor, having Jewels delivered to him 
to Merchandiſe beyond Sea for the beſt pro- 


fit of him that delivered them. 103,104 


105 


Touching Inns and Alehouſes, not to 


keep an Inn without a Licence from the 


| King, not to keep an Inn and an Alehouſe. 


| . | 10 
Indictment quaſhed, being Colls for Col 
bur if the-partie be outlawed before the Co- 
.roners, whether he may then quaſh the la- 


dictment by way of Ex 


his Writ 


Error, 


ception , or put to 


ibid. 


Where Husband and Wife ſhall joyn in 
Actions, and where not, whether to joyn 
in Treſpals, quare clauſum fregit, or not. 


110,11 


As touching Joyntenants and the ſever- 
ance of the ſoynture, where the ſame ſhall be 
by a diſcent, or otherwiſe, and where nat. 


113. 


Where 


Part 


by 


L 
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Where a juſtification to ſtop the ancient 
lights of another ſhall be good by the Cu- 
ſtom of London, and where not. 115,1 16 

One is charged for words ſpoken in Mid- 
dleſex, he pleads, and juſtifies as to words 
ſpoken in Efſex 5 whether this be 4 good ju- 
ſtifcation. ibid. 

That Judges are to give Judgment ac- 
cording to the Verdict of the Jury, as to the 
matter by them found. 118,119 

An Indictment, having the word dedit, 
but not percufſit, whether goodzor not. I 24. 

Touching Inrollments of Charters, and 
the inrolling of Prince Henry's Charter of 
his Creation to be Prince of Wales. 133 

Where the Husband and Wife are to 
joyn in an Action, as in an Avowry for 
Rent, due before and ſince the Marriage, 
and in other Actions, and where not. 135 

A Treſpaſs ro be 7. Maii, the Defen- 
dant juſtifies the Treſpaſs done 10 May , 
and concludes with this ( which is the ſame. 


Treſpaſs) whether this be a good Juſtificati- 


on, or not. | 138 
Wbether a man may juſtifie and plead in 
deſence of Murder, or not. 141 


In Treſpaſs for breaking and entring his 
Houſe at eleven of the Clock at night, and 
carrying of him before a Juſtice of Peace, 
the 
this by force of a Warrant to him directed 


by the juſtice of Peace ſo to do, whether this | 


be a good juſtification, or not, and what 
ſhall be a good juſtification in ſuch a caſe, 
what not. 146 
Touching a Juſtice of Peace, and the ex- 
ecution of his Warrants by a Conſtable for 
bringing one before him, how he is to make 
his Warrants, and what to expreſs in them, 
and whether he is not to exprels the cauſe 
what it is for in his Warrant. 146 
In an Action of Treſpaſs, Quare clauſum 
fregit , the Defendant juſtifies under the 
Kings Letters Patents, without pleading (Bic 
in Curia prolat.) whether this juſtification, 

thus lade, be good or not. 154, 15 
What ſhall be ſaid to be a good juſtifi- 
cation, and what not, in an Action upon 
the Caſe for a Conſpiracy, for conſpi- 
ring to indite the Plaintiff for a ſuppoſed 
counterfeiting of a Letter contrary to the 
Statute of 33 H. S. cap. I. and whether th- 
grounding . an Indictment, and the proſe- 
cution thereupon, uponthe ſuſpition of others, 
and not upon the Parties own ſuſpition, whe- 
ther this juſtification be good, or not, 149, 
150,151 


ndant being a Conſtable juſtifies | 


— 


Where a Judgment final ſhall Be gi- 
ven, and where nor, but a common judg- 
ment upon default of the Tenant in a Writ 
of Right, and where, and in what caſes a 
Judgment final ſhall be given, and whether 
the ſame may be given againſt an Infant, 
and in what caſes upon default, after the 
miſe joyned in a Writ of Right, and whe- 
ther a Judgment final, upon a default, ſhall 
be given without a Petit cape, or not , and 
the difference where the fame is upon gene- 
ral default, and where there is an imparlance 
and a default. 159,160, 161, 162 

Touching Inrollments of Deeds of Bar- 
gain and Sale by the Statute of 27 H. 8. 
cap. 16. and the relation of the ſame. 163 

Whether an Innkeeper may retain a 
Horſe from the true Owner, demanding of 
him for his Meat, till he be paid for, tlie 
Horſe being there left by a Stranger un 
known to the true Owner, or not. 170 

Whether a Judgment, quod capiatur, may 
be given againſt an Infant, or not, and where 
an Inſant ſhall be impriſoned, and where 
not. 172 

Where Judges are to take notice of parti- 
cular Uſages in ſeveral places, and where not. 

| 175,176 

Where an Indictment upon the Statute 
of 8 H. 6. cap. 9. for a forcible Entry ſhall 
be good withou: ſaying adtunc & ibidem 
reſtirutus, and where not. I77 

Judgment in an inferiour Court conceſſum 
eſt tor conſideratum, and quod capiatur for 
quod fit in miſericordia, whether good or 
not. 179 
After ſeveral Verdicts an Injunction 
granted · out of the Chancery prohibiting the 
party to pray his Judgment; where Judgment 
ſhall yet be granted upon prayer of the 
Counſel, and where not, but by Prayer. 

182 

Aa Indictment for a Riot againſt ſeveral 
perſons named, and F. S. of Huttoſt, and 
no addition of r_ for the reſt, whether 
this Indictment be good, or not. 183 

Where a Judgment general ſhall be gi- 
ven againſt an Adminiſtrator „ quod recupe- 
ret debitum de boni teftatorss , and not a 
conditional Judgment (S.) ſi tantum. 187 

An Indiftment againſt the Lord Vasx 
for refufing to take the Oath of Allegiance, 
for which Judgment was given againtt him 
according to the Statute of 16 R. 2. cap. 5. 
to be in a Premunire. 197,198,199 
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Indictment upon the Statute of 8 H. 6. 
for a forcible Entry into a Rood of Land, 
or into half a Rood of Land, whether this 
Indictment be certain or not. Fo. 101 

Indictment for erecting of a Gate apud 
Horneſey in Com. Middleſex, in via Regia 
ducent unto Hygate, not ſhewing in what 
County Hygate was, whether Middleſex 
being in the Margent aids this or not. 

203 

Indictment for Murder, dans ei- 
dem——unamplagam mortalem, not ſhe wing 
any certain time when the blow was given, 
and that Janguebat d 1 2. die Februarij uſque 

1 3. diem Februarij, and fo beth the days 
incluſive, and no day laid at all of his 
death, quo quidem 13. die Februarij in- 
ter horas quartam, & quintam , obit —— 
whether this Indictment be good or not , 
for this incertainty of the hour, with the 
difference between Indictments and A 
peals, upon the Statute of Glouceſter 6 E. 
I. cap. 9. and no place ſhewed where the 
ſtroke was given, whether he ſhould have 
faid in the Concluſion, and ſo he killed him, 
modo & forma prout or not. 203 

Indictment of Murder, gave him «nam 
plagam mortalem, and no place named 
where the ſtroke was given, & quod eo 
it u inſtanter obiit no time, when, nor 
length, nor breadth of the wounds, whether 
this Indictment be good, or not. 203, 


204 
Indictment for a Reſcous, with vi & ar- 
mu, whether good, or not. 204 


An Indictment upon a Preſentment for a 
Nuſans, laid to be in via regia, not ſhew- 
ing where the place is, nor in what County, 
whether good, or not. 205 

Whether an Infant bringing a Writ of 
Error to reverſe a Judgment given againſt 
him in an Action of Debt, becauſe he then 
was, and ſtill is an Infant, whether in this 
caſe he is to be inſpected by the Court, az 
in caſe of Error by him brought to reverſe 
a Fine, or not, and what the Court is to 
do in this caſe, as concerning the Plaintiff 
in the Action of Debt, 206 

An Indictment upon the Statute of 8 H. 
6. cap. 9. for a forcible Entry, the Statute 
mifrecited, being that the Fine was there- 
by given, Domino Regi,and the Indictment 
was ditto Domino Regi, whether this be a 
good Indictment with this variance in it, or 
not. 218 


not. 


K 


== King cannot take but by matter 
of Record. Fo. 33, 34 


The King the Original of all Franchiſes: 

. +56 

Whether Kings, in ancient times, 40 — 
to put Seals to their Grants, and with a cer. 


In 


tain date, or not. 195 
of. 


Whether Stephen, during the life 
Maud his Mother, was, or could be King, 
and whether he was not King by Uſurpati- 
ON, 195,196 

Whether the King may create a Mannor 
of another to be an Honour, or a Chaſe to 
be a Foreſt, or not. 196 

Whether the King may create an Ho. 
nour without an Act of Parliament for it, or 


| ibid. 
Where the Kings Grants ſhall be 
without ſpecial Recitals of the Eſtate of the 
King, and where not, with the difference 
where the Matters granted do operate by 
way of diſcharge , and where to raiſe a 
Charge upon the Demeſnes in his hands, 
whether this be good without a ſpecial Re- 
Cital, or not. ibid, 


L 


Leaſe made to Husband and Wite 
the Remainder for 4.1. years to the 
Survivor of them, neither of them can 
ſay certainly which of them ſhall have this 
Leaſe in Remainder, it being uncertain 
which of them ſhall ſurvive. 62 
A man ſeiſed of a Mannor and Tene- 
ment in Fee ſimple, and alſo poſſeſſed of a 
Leaſe for years in the Vill of Dale, whether 
by a Grant in theſe words, Give, Grant, 
Bargain, Sell, Enfeoff, and Confirm the 
Mannor, Tenements , and all other the 
Lands and Tenements be hath in the Vill of 
Dale, whether the Leaſe for years dothpals, 
or not. ,I 00,101 
Touching London, and the Cuſtom of 
London, for ſtopping up of the ancient Lights 
of another, 1 15, 116. and the pleading of 
the ſame, where good, where not. 115,11 - 


, 
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TIL eae made by a Corporation to try a 


le how the ſame is to be done by them, 
er hot by their Attorney ; by Letter 
BY. -. 0. 119,1 20 
- 22 to one for the life of F. S. 
and afterwards the ſame Leaſe is confirmed 
to him for bis own life, whether this be now 
good to him! for his own life, and whether 
Mis own life ſhall not be greater to him than 
the life of another. - 36 
If a Leaſe be made to one for his own 
life, and the fame afterwards confirmed to 
him for the life of another, whether this be 
2 Confirmation, or not. i 26 
Where a Leaſe is made to begin 4 die da- 
vu, and where it is 4 datu, where the day 
ſhall be taken excluſive, and where not 
wich the difference, where an intereſt is to 
paſs, and where not, but matter of Ac- 
counts, and that by Deed dated à die datus, 
or 4 datu. 177 
Touching London, and the Cuſtom of 
London, in caſe an Horſe at an Inn eats 
more chan he is worth, the ſame to be praiſed 
by his next Neighbour, and fold for pays! 
ment of the mony , whether a good Cu- 
ſtom. 207 


M 


Ortgaged Goods, not redeemed, 
not to be forfeited by Outlawry. 


29 

Touching a Mannor, the ſeveral kinds, 

a Nominal Mannor , and in Reputation 
where one Mannor may be held of another, 
by what name a Mannor may be obtained, 
and by what not, where by the name of 
Land, and of a Knights Fee, and by the 
name of. Acres of Land, 54, 5 5. 56, 57.58. 
and there where one mannor may be par- 
cel of another, 54, 55, 56, 57, 58. and 
whether a Copyhold Mannor may be a 
Mannor, 55, 56. and whether one Man- 
nor may have two. Court Barons, 55, 


3 
Wbat a Tenant at Will of a Mannor 
may do, and what not. 55556 
Whether a Cuſtomary Mannor may be 


held by Copy. 56 
A Mannor not to be made at this = 
; 101d. 


| 


What Fact ſhall be ſaid to be Murder, and 
what Manſlaughter. 86,97 
The ſeveral kinds of Manſlaughter. $6,87 
Where upon a Challenge Fc and ac- 
cepted of, and one of the Parties killed, 
where this ſhall be Murder, and where nor. 
| ibid. 
Where Malice apparent ſhall make Mur- 
der upon the ſudden ſtabbing of another, $6. 
and where Malice implyed ſhall make the 
fact of killing to be Murder, as the killing 
of a Publick Officer, 87 
Stabbing made Murder by the Statute 
of 1 Fac. cap. 8. this was murder at the 
Common Law before. ibid. 
Murder by poyſoning by the Statute of 
1 Jac. cap. 12. all wiltul killing taken as 
wiltul murder, and fo of Malice prepenſed 
ibid. 
Whether a Moderata miſericordia may 
be had, for the unreaſonableneſs of a Fine 
being affirmed, or not. 125 
Whether the word Murdravit in an 
Indictment may ſtand for Manſlaughter, or 
not, and where it may be ſo taken (being 
without ex malitia ſua præcogitata) and 
where not. 143,144 
Touching Miſnomer, and the pleading 
of it, whether it may be pleaded after im- 
parlance, or after judgment, or not. 184 
Touching the Mannor of Pet worth, and 
whether the ſame is held of the Honour of 
Petworth, or not; and how the ſame is 
held. 194,195,1 96,197 
Touching the Court of Marſhalſea, the 
Dignity and Antiquity of the fame,of what 
Matters, and how they are to hold Plea . 
and in what not, and touching the ſeveral 
Statutes concerning the Court of Mar- 
ſhalſea, and how they are to be bounded , 
and within what limits, 207, 208, 209 
210, 211, 212, 213, 214. With difference 
there between the Court of the Marſbalſea, 
and the Court of Kings Bench. 
The Court of Marſhalſea a Court by 
Preſcription. 208 
The Court of Marſhalſea inferiour to the 
op Bench, the Common Pleas, and the 


Exchequer. 209 
The Court of Marſhalſea is a bounded 
Court. 210 


Notice, how far to be taken by Strangers, 
of a private By-law or Ordinance made by 
11,12 


1 — 
Where Notice upon a Promiſe is to be 


| given, and where not, with the difference 
where 
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| where the thing to be done is executed, _ 
where executory. 12,13 
Where Notice is the ground of the Acti- 
on, there Notice is to be given, but where 
the thing to be done reſts in the equal know- 


ledge of the Parties, there no notice to be 
iven. 1 12 
Where a Penalty is to be recovered , 
there no notice, but otherwiſe where dama- 
ges are only to be recovered, with the dif- 
terence where notice is no part of the Pro- 
miſe, but a Conſequent. 12,13 
Where notice is to be laid in the Decla- 
ration by the Plaintiff, and where not, in 
an Action upon the Caſe, upon a Promiſe 
to pay mony to the Plaintiff at his return 
from London, with this difference , when it 
reſts upon a matter to be done between the 
Parties themſelves, and where it is to be 
done by a Stranger. 
Where notice is to be yUn unto a Pri- 
ſoner, upon the filing of a Declaration a- 
inſt him, of the whole proceedings a- 
_ him, before Judgment entred againſt 
7 


m upon a Nibil dicit, that he may retain |. 
an Attorney, or have a Copy of the Decla- | 


ration , and what the Rule of the Court is 
in ſuch a caſe. 186 

Whether a Plaintiff may be Nonſuited 
after a Confeſſion of part of the Debt, and 
a Judgment for this, and a wager of Law 
for the reſidue, when the Defendant comes 
to wage his Law , whether the Plaintiff 
may be Nonſuited as to this, or not. 194 


O 


"He Office of a Parker, and what 

1 ſhall be faid to be an exerciſing of 
his Office, and what not. 8 
An Offence to be examined after the 
death of the Party, where it may be, and 
where not, 14 
Touching Offices found for the King 
by the Eſcheator , where the ſame is vir- 
tute Brevi, and where Ex officio virtute 
Officij , without Writ, and the difference , 


and as touching the poſſeſſion of the King 


thereby. 34 


Who ſhall be ſaid to be an Officer to 
the Court for to retorn Writs, whether 
the old Sheriff, or the new, and to what 


purpoſes the old Sheriff remains an Officer 
to make retorns after a new Sheriff choſen, 
70. and how far the new Sheriff is an Gl. 
ficer to make Retorns , before delivery f 
the Priſoners by the old Sheriff unto hin, 
ibid. and whether after a new Sheriff he 
choſen, the old Sheriff remains any Officer 
to the Court, cr not, as to the making of 
any Retorns, ibid. and in what Caſes x 
Proceſs may be awarded to the old Sheriff 
ibid. and in what not, the old - Sheriff re. 
mains an Officer to the Court till he be 
diſcharged by a Writ De exoneratione Off 
cijy 72. and where a Diſtringas ſhall go 
to the old Sheriff, and where not. 1 
To what purpoſes the old Sheriff 


7 
Ie 


mains an Officer to the Court after a ney 


Sheriff choſen , and to what not. 73, 78, 
Touching Occupancy, and ee 


man ſhall enjoy Land, as a ſpecial Ocau- 


pant , and where not, 135. and where an 
Eſtate granted ſhall be continued by way 
of occupancy, and where not. 135, 


136 
Whether an Occupancy ſhall be of a 
Rent, or of an Eſtate created by Act of 
Law. 136 
Touching the ſeveral kinds of Oaths 
to teſtifie true Allegiance to the King. 198, 


199 


P . 


U the point of pleading in Debt 
for Arrearages of Rent referred, pay- 
able at the two Feaſts of Lady-day and 
Michaelmas, or within ten days aſter, by 
equal portions. I 
Preſcription deſtroyed by a Purchaſe, 4 
Common claimed by Preſcription is gone 
with the Preſcription. - 
A Preſcription pleaded in this manner, 
Talis eſt conſuetudo. ibid. 
A Preſcription cannot be thus plea 
after a Purchaſe , which extinguiſheth the 
ſame. ; . ibid, 
Of Letters Patents, how to be conſtru- 
ed not to be void, if by any conſtruQtion 
they may be made good. 5,6 
The Kings Patent good, where he is not 


deceived in his Grant, and what conſtru- 
ion 


W * 


* 


— x 


Ham 6 to be made of Lanes Patents. $1 


" Abatement of a Writ pleaded with the 
aſßerence, where it is abatable, and where 
abared in fo, which is pleadable at any 
time. 5 7 
_ Pannari defined. 2252 7,8, 9 
Wat thall be a good ſeiſin of Pannage. 
„ = 
' What Pleas ſhall be good, and what 
before Judgment, or at the day Tg nn 
| | 3210 
Conſtruction of Letters Patents, and of 
Recitals in'them, and where for a ene 
tal a Patent ſhall be void, and where not, 
and where void for a miſ information. 8,10 
 . AProhibition to ſtay a Suit in the Spiri- 
tual Court, upon a ſpiritual Preſcription, ly- 
eth not. | 16,17 
The Statute of. 13 Eliz. cap. 8. pleaded 


for Uſury. | | 17 
. Preſcription by a Tenant for years (by a 
uſitatum fuit) to have Common of Turbary 
and Limeſtones, as appurtenant to his Te- 
nement in the waſte of the Mannow 17 
An ancient Tenent preſcribes to have 
Common to his Tenement in the Lord's 
waſte, which Tenement is ſevered ſrom the 
Mannor, the Mannor and Tenement in the 
Lords hands, grants the Tenement with all 
Commons appurtenant, whether the Com- 
mon doth pals. 18 
A Preſcription, how to be made good by 
eading. 01 
A — preſcribes to have Common, 
whether this be a good Preſcription. 18, 19 
Where a Copyholder preſcribes to have 
Common in the Soil of F. S. and where in 
the waſte of the Lord, and how the Pre- 
ſcription is to be, and where he may pre- 
ſcribe with a uſitatum fuit. 19 
A Preſcription in alieno ſolo , non in pro- 
trio ſalo, where good, and in what manner 
a Termor may preſcribe. 19 
A Preſcription with a uſſtatum fuit an- 
nexed unto the Eſtate of a Texmor, whether 
good, or not. I 


to his Debtor to pay his Debt upon Security 
given. 2.0 
Priority of Suit in the Court of Requeſts 
and in the Kings Bench, the difference be- 
tween them, as to the granting of a Pro- 


hibition, which the Court of Kings Bench 


ibid. | 


What ſhall be faid to be 
an Action of Debt brought 
ecutor pr Adminiſtrator for 
- Touching Grants of Pieſentations to 


Churches in ſeveral kinds made, and when 


to be taken. | 27,29 

When a Grantee ſhall have Election to 
preſent, and when not. 

Touching Pawns, and Pledges, and Ten- 
ders, by way of Redemption, when, and to 
whom the ſame is to be made, and where a 
refuſal is of the mony tendered, what is 


| wrought by this, and who is to redeem the 


ſanie. - 29,3053 I 

A wan pledges Goods, and is atrainted 
of Felony, the King not to have the Goods 
without paying of the mony, after . the 


outlawed, during the Outlawry he cannos 


redeem them. * $7547: 0 
A Pledge bailed to a third perſon, no in- 
tereſt by this paſſeth to the Bailce, 30 


Goods pledged, the party to whom, be- 
fore redemption, bails the Goods over; 
makes his Executor and dies, whether the 
tender is to be made to the Executor, or to 
the Bailee. . 
A man pledge: Goods, being bona peri- 
tura, the Goods periſn, the mony tendered, 
who to bear the los. | ibid. 
A man pledges Goods, tenders the mony 
to redeem them, which is refuſed, the Debt 
ſtill remains a Debt, for the which an Acti- 
on lieth, as in caſe of a Bond. 31 
* AN of. a Feoffment in perform- 
ance of a Promiſe, after a Breach, and be- 
fore the Action brought, whether this be a 
good Plea in diſcharge of the Action being 
made, and fo accepted of in full ſatisfacti- 
on and diſcharge of the Promiſe. 38,39 
In an Action upon the Caſe, upon a pro- 
miſe to pay ſo much for a Cure of the Fal- 
ling Sickneſs. Defendant pleads; that at 


| 9 | the time of the promiſe he was then under 
A Prohibition to the Court of Requeſts ' 
for injoyning of a Creditor to give a time 


Age, no good Plea, being as neceſſary. for 
Thin his Meat and Apparel. 4 39 


prentices Bond, conditioned that his Son, 
being the Apprentice, ſhould make his Ma- 
ſter a juſt Account without imbezling,and if 
he id not,upon proof made, he would pay 
the ſame within 3 months after demand. De- 


fendamt 


ibid. 


Goods pledged, in whom is then the pro- 
for to avoid payment of a Debt due by Bond | perty. | 29 
A man pledges Goods, and after he is 


30,3 F. 


Debt againſt the Father upon an Ap- 


— 


may do upon caufe, though Priority of Suit 


= — 
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fendant pleaded that he had imbezled oy 
thing, no proof made, nor any notice ot 
demand, er a good Plea, what man- 
ner of pr be made, how, and when: 
2k 1.411177 40,47 
Lands given to two, provided that one 
of them ſhall nar take any of the profits, a 
void Proviſo, and repugnant. 42 
is the pol- 


The poſſeſſion of a Termor 

ſeſnon of him in the Remainder. ibid. 
Whether a poſſeſſio fratris may be of a | 
Copyhold Eſtate. ibid. 


Where a general Plea of Performance 
ſhall be void for incertainty,for not ſhewing 
what he had paid, nor . when- 


| 43 
A man deviſeth 7 J. to his Son, makes | 


his wife Executrix, and dies, ſhe takes a ſe- 
cand Husband,' who upon forbearance of 
Suit, dath promiſe to pay the Legacy, in an 
Action for this brought, the Defendanr | 
that his = was dead before the 
promiſe, whether this be a good Plea to free 
the Defendant. 1 1% x 
Whether a Pariſh may be in a Town, or 
a Town in a Pariſh, 60. whether a. Pariſh 
may be of a place, and of a Town, or not, 
a Parith-eft locus, fed now villa, 60, 61. 
in Cernwal,, 20 Towns in own Farin. 
In Debt a Bond conditioned to 
mony to the Plaintif on the Birth-day of 
"the firft Child of the Obligee,  fets forth 
that the Child was born, and the mony not 
id, the Defendant pleads in-Bar, that be- 
the birth of the Child, the Plaintiff ac- 
cepted of the Defendant. one Load of 
Lime in full ſatisfaction of the ſaid Debt, 
and in full diſcharge dict ſcriptæ Oblipe- 
rionis, whether this be a good Plea in Bar? 
ar not. | 66,67 
A Prohibition to ſtay a Suit in the Spi- 
ritual Court, where the Parſon ſued one of 


on or Writ, that the entrin 


r Pa 
reſcalli, and where it is in an Original ag 
Writ, ntring of Pledge z 
is inthe diſcretion of the Court, and whether 
the ſame be matter of form, or not 4 
75. with the difference between a 
and a Writ, 74. and whether the 
of Pledges may be as well done in Cour 
as to the Sheriff, 74. if the Party a 
whether he may not put in Pledges in Court, 
A — in 2 of Murder nie 
privy and great leaded, and 
to be allowed of, the which being ni: = 
allowed of by the Court, and the Priſoner 
diſcharged. a 8 $3 
| A Plea good to 2 common intent is uf 
cient, 89. otherwiſe of à Declaration. 
Whether a void Preſentment ſhall be 
made good by a Confirmation, or not, 91 
* Touching words, and the expoſition ef 
them, as Breve tempus, and Paululum tm. 
par, and Tempus convenient. 91,92 
What Pleas may be pleaded before the 
Juſtices of Niſi priut, Puis le darrain as 
tinuanc and what not, and where furh 
| Pleas are to be pleaded. 91,93 
| How in pleading a cuſtomary Her ig 
Burrough Engliſh is to intitle himſelf, whe 
ther he is in pleading to fay Propinquir be 
res, or Junior filius. 1 
A man preſcribes to have Common of E 
ſtovers * ſpent in his Houſe, and duh 
not in ing aver it for to be Amtiquen 
Mefſuagium, whether this be good) or not 
94,95. and where the Houſe is new built, 
whether to ſhew that the Eſtovers were 
ſpent in the oldChimneys, nor in the ney. 


| 


— 
* 


A Purveyor takes timber Frees, 
ſum Domini Regis, without praifing a 
them, which were cur down by the Owner 


his Pariſh for hindering of him in his way 


for his own uſe, for which taking the Purvey- 


in carriage of his Tithes, with the differ- 
ence where the right of the way is in q | 
ſtion, and: where not, but is — 
the way ſet out for him, and whether in 
ſuch a caſe he may ſue in the Spiritual Court 
upon the Statute of 2 E. 6. cap. x 2 _ 
Tra * 67,68 
. Touching Pledges , and the finding of 
Pledges, and being omitted, whether the 
Party. may at any time, and in Court enter 
Pledges, and whether Pledges may ba found 
after the Bill abated , with the · difference 
where the Party comes in as in Cuſtodia Ma- 


or was indicted for Felony. upon the Stat of 


J E.3.c.2.whether this be felony, and toud» 
ing Purveyors, what they may do, and wht 
not,96,97,98,99:this being done by po 
puty Purveyor, what he may do, and 

not; ibi< andin what caſes, and from whence 
a Purveyor may take Wood far the King, 
and whether he may take the ſame out 
of a Woodmongers Wharf, or not; 97 
and whether he may take the ſame, being 
of the proviſion of a private man made fot 
himſelf, 97. and whether a Purveyor my 
cut down Wood growing, or meddle with 


the 


F 
| © 
11 


— 
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Avowrys, Triable by the Common Law, 
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the Freehold of another, 97, 98. Where 
4 Private man cuts down for himſelf Wood 
to fell , whether a Purveyor may take this 
for the Kings 97- Puryeyors cenſured in 
the Star Chamber , for ſelling of Timber 
without the will of the owner, and been 
adjudged to loſe their Ears for it, 98, 
2 - 
The Defendant an Adminiſtrator , 
leads in Bar to an Action of Debt, that 
he hath nothing in his hands but on- 
ly to ſatisfie a Statute , which was for 
gerformance of Covenants not broken, 
but kept on Foot to Defraud Credi- 
tors , whether this be a. good Plea, 
101 

Where a Plea by way of Juſtification 
by a Factor ſhall be good, and where 
not, having Jewels delivered to him, to 
Merchandiſe beyond Sea, in an Action of 
account brought againſt him, 103, 104, 
105. And where the Defendant is to 
ſwear his Plea, and where not, 104 
Whether an Oath taken in the Court 
of requeſts, in a matter there depend- 
ing concerning matter of Freehold, ſhall 
bring a man in danger to be puniſhed 
in the Stat Chamber for Perjury, or not, 
107, 108 

A Prohibition to the Councel at ork, 
for holding Plea, in a Replevin, and 


110 

A Prohibition to the Spiritual Court, 
for proving a Will being for Land, 
and . Goods , whether they may prove 
the ſame there for the goods or not, 


A man hath Rent in right of his Wife, 
part of it behind before the Marriage, 
dum ſola fuit , part after, how this is to 
be pleadedin an Avowry made for this, 136 

The Plaintiff in an Action of Cove- 
nant for not performance of Articles of 
Agreement , touching the meaſuring of 
Ground to be Demiſed, for breach ſets 
forth in his Declaration, that the Defen- 
dant non permitteret admenſurare , and 
pleads that ( quoddam ſtagnum ) not 
ſhewing in what Town the fame is, there 
being two Towns, whether this Decla- 
ration be good, or not, whether he ſhould 
have ſaid (Non permiſit,) 139 

In an Appeal of Manſlaughter , the 
Defendant pleaded a former Conviction 
before the Juſtices at York , that he there 
prayed his Clergy , and had the ſame 
allowed him, and Pleads over ( Quoad 


feloniam, & murdrum non Culp, Whe- 


ther this be a good Plea, or not, 147, 
I42, 143, 144. 

Whether a Priſoner being in Executi- 
on, for Debt, and having too much 
Liberty without any reſtraint, whether 
upon the motion of the party to have 


him in ard cuſtodia, he ſhall be kept in 


Fetters , and whether a Priſoner ſhall be 


kept in Fetters, being not in Priſon, for 
a Criminal offence or not, 


145, 146 
VVhere a pleading of the Kings Letters 


Patents, by way of Juſtification in Treſ- 
paſs (without pleading hic in curia prolat.) 
ſhall be good, or not, 


5 154, 155 
In pleading of Letters Patents, what 


Rules to be abſerved, and upon what dif- 


111 


Touching the pleading of the Cuſtom 


of London for ſtopping of the Antient 
Lights of another , whether the ſame 
be good, or not, and in what caſes, 1 15; 
116 

Touching a Preſcription , to dig the 
Soil of an others Land, to faſten ſtakes 
to dry his Nets, being a Fiſher - man , 
whether this be a good Preſcription, or 
not, 116 
A Prohibition to the Spiritual Court 
for trying the validity of Adignments 
of Leaſes belonging properly to the Com- 
mon Law, 125 


Touching the Prince who is natus Duke 
of Cornwal , but by Charter created 
Prince of Wales , and Earl of Cheſter, 


133 


ferences, and whether to plead the place 
where made, with the date df ir, and where 
to plead (Hic in curia prolata) and where 
not, with the difference where the firſt Pa- 
tentee aſſigns over his whole intereſt, and 
where bur part, 154, 155 
In an Action upon the Caſe for a promiſe, 
being that the Defendant for good conſider- 
ation, did promiſe to appear at the next Aſſi- 
ſes, and to fave the Plaiñt. harmleſs, there 
from a Recognizance, entred into by him for 


his appearance, there the Defend. pleads per- 


formance by procuring a Certiorari, to re- 
move and certifie the Recogniſance, whether 
this. be a good plea, and performance of the 
promiſe or not,and whether he ought to ſhew 
the place where the Certiorar i was delivered 
and that it was at the next Aſſiſes, 155,155 
Touching a preſcription and uſage 

K k | by 
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by Copyholder for Life, to cut down Tim- 
ber-Trees on his Copyhold Land, where 
the fame ſhall be good, and where not, and 
where a preſcription ſhall be faid to be a- 
gainſt reaſon, and ſo void in Law, and 
where not, fo. 158 

Where a Procedendo is to be granted, 


Probate of it for any part, or not wh 
the Probate of a Wit there for 23 
any evidence to a Jury, or not, 199, 200 
What Pleas ſhall be good after the Dan 
rain continuance, and what not, and 
whether a Releas of all Actions and 
Demands may be there pleaded, or not, 205 


and where not to proceed in the Court of 


Touching the priviledge of the Kings 


requelts , to be relieved againſt an Exe- | Bench, by priority of ſuit, one bein 
cutor to have a Bond delivered up, the | arreſted by a Latitat upon a Bond of 1090 
Mony being paid to the. Teſtator , and | for 1000 l. for Land fold, the Mony % 
his promiſe to deliver the Bond, | Court before the return of the Writ, an 


158 

A Prohibition granted to the Spiritual 
Court, for medling there with the Pre- 
cinct of Pariſh Churches, and whether 
they there may Judge what ſhall be ſaid 
to be a mans Pariſh Church or not, 


I 
A Prohibition to the Spiritual Court 
for a Suit there for Tithe Herbage for 
Saddle Horſes, 171 
What ſhall be ſaid to be a depar- 
ture in pleading, and what not, and 
the differenc where the Pleading doth 
purſue , and fortifie the former matter, 
and where not, but new matter, 176, 


177 
A Prohibition to the Spiritual Court for | lieth, and for what not, 


ueſtioning there the Validity of an Indu- 
ion Triable at the Common Law , 
whether this be a cauſe of Prohibition, 
or not, I79 
A Preſcription for every Houſe-holder 
in Dam to have Common of Paſture in 
an other Ville, whether this be a good pre- 
ſcription, or not, 18 
Whether Miſnoſmer may be Pleaded af. 
ter imparlance, ur after Judgment, or _ 
I 
When a Plea pleaded, and entred, _ 
be amended, or a new Plea pleaded, and 


where not, 186 
Where Preſidents and Uſages are to 
guide a Court, 188 


Prohibition to the high Commiſſion 
Court in caſe they hold Plea for matter of | 
Incontinency, 188 
Where a poſſibility of a 'Term ſhall be 
to you, and extinct by the death of the 
party that had it before it fell, and where 
not, 191, 192, 193, 194 
A Prohibition to the Spiritual Court, 
for proving of a Will , there being a 
Will of Land, and of goods, whether in 


Attachment out of London againſt the 
party, and arreſted for other Debts , 
whether he ſhall now have the Priviledgs 
217, 218 


Us Warranto, the Defendant claim. 
ed to hold , and keep a Cour 
Ban, having no - Mannor , but No- 
minal, and in reputation, and for why 
a Quo Warranto being the Kings Writ, 
54, 55, 56, 
as \/ 
Quo Warranto the Defendant clumd 
certain Liberties, within the Town dd 
Perwerth , as the Bailywick , the keeping 
of a Fair and Market there, and the 
ordering of the Market , and taking of 
Toll, of all, &c. with the Juſtification 
thereupon under the Title of the Ezr} d 
Northumberland, 194, 195, 196, 197 


—ů— — 


— 


R. 


Ent reſerved, payable yearly, by equal 
proportions , at Lady-day, and Mich. 
or within ten days after any of the Feaſty 
within the Term, whether due on the Feaſt 
day, or not till the tenth day after, =! 
Rent reſerved payable out of the Tem, 

is no Rent, I 
Rent reſerved, remains a duty, after the 
Leaſe ended where it is reſerved payable 
at the Feaſt days, or within ten day 
I 


ſuch a cafe they are to meddle with the 


after, 
That 


Pan! 


_ 


t | — 
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Life , the mony by. the Vendee ' was 
brought into the Court of Exchequer, who 
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That lack 2 Rent is due at the Feaſt day, 
and the tem days are only liberty given for 
the benefit of the Leſſer, : : 7.1 
Tum ſuch 2 Rent thus reſerved, is de- 


mandable on the laſt day, for the laſt pay- |. 


ment, the Leſſee is not to have the 10 
Gps, Ihe ſame being out of the Term, 1 
' Touching the reparations of the Mother 
church, where a Chappel of Eaſe ſhall be 
exxed, and where not, 16, 17 
Taching the reparations of a Church, 
what Lands to be charged, and how, and 
. a man is to be charged for Re- 
paratiors of the Church, and how far | for 
the Ornaments, and in what regard, 20 
Touching Relations, and the force of 
them, and when, and how far, a grant ſhall 
be made good by Relation, i Þ 33 
To whar day, a Judgment given in full 
erm ſhall relate, the ſame to relate to the 
firſt day, „ 
Touching Returns made by Sheriffs, by 
the old Sheriff , after a new one made, 
what Returns ſhall be good, and what 
not, made by to him, 69, 70, 71, 
72,73, 74, 75, 76, 77, 78,79 
ouching Returns „and cert 

by Commiſſioners, a Writ being directed 
to eight Nominatim , and ſeven of them 


do only certiſie, whether this be good or |. 
105, 106, 107 |, 


not, 
Ari directed to three Coroners, ' one | 
of them dies before the return, whether | 
the other two may make the return, 
with tt difference where the Writ i 
directed Coronatoribus generally, and 
where it is directed Nommatim to ſuch, 
and ſuch Coroners, and one dies before 
the Retorn, where the ſurviving Coroners 
may make the return, and where not, 
129, 130 

Touching Recuſants, and their ſub- 
mitting before Conviction , and after 
relapling again, and being certified into 
the Court of Exchequer .upon the Sta- 


tute of 35 Eliz. cap. what he is to loſe | 


thereby, "233 
A Woman Tenant. for Life, the fe. 
mainder in Fee, he in the remainder 
Cuts down 'Timber-Trees, and ſells them, 
the Woman Tenant for Life was infor- 
med againſt for Recuſancy, the ſale of the 
rees made by the aſſent of Tenant for | 


210 


— 


ſhall have this monys 
A Recovery in the 


good or not, 160 
A Recogniſance taken for the appearance 
df one in B. R. before the day he is ar- 
reſted and impriſoned, ſo that he cannot ap- 
pear, whether by this the Recogniſance ſhall 
be diſcharged or not, 170 

Whether a Writ of Reſtitution may be 
to reſtore a Conſtable unto his place or not, 

| ; I 

A Releaſe of all Actions and . 
where the ſame ſhall diſcharge a Debt duty 
or payment, being not a Debt nor duty at 
the time of the releaſe, and where not, 


March for to pay Mony at Michael mas 
following , the Plaintiff makes a Releaſe 
the Loth. of April following, of all actions 
and demands (being) ſo awarded to do, till 
the Loth. of April, whether this Releaſe 
ſhall diſcharge the payment to be made by 
the Defendant at Mich. next, or not, 17, 


Ch 179 

[Touching a Recogniſance, and whether a 
man may purchaſe in a Recogniſance or 
Stat. in what caſes and to what purpoſes he 
may ſo do, and in what not, 


— ä k — — 


4 


8. 


Hat ſhall be faid to be a ſeiſin, where - 
of there may be a deſſeiſin, and 
what ſhall be a ſufficient ſeiſin for to main - 
tain an Aſſiſe, and where the intent ſhall 
make a ſufficient Seiſin, 7,9, Io 
The Statute of 13 Eliz. cap. 8. pleaded 
in an Action of Debt, upon a Bond 
to avoid the payment for Uulury , 
| 17 
By the Statute of 32 H. 8. cap. 30. 
touching Jeofails , Diſcontinuances - aided 
after Verdict, 25 
Tenant in Tail of an Advowſon, grants 
the next avoidance to one and dies, the 
Iſſue in Tail grants the next avoi- 
dance , unto the firſt Grantee , whether 
this be a ſurrender of the. firſt grant, 
and what ſhall be ſaid to be a Surrender, 
and what not, | 23 
As touching Seiſures, by force of a 
Commiſhon , out of the Exchequer , 


what ſhall be wrought by them, and 
Kk2 whether 


in caſe of an award made the 24th. of 


—ͤ — 


13 
Common Bench 4 
Lands in Durbam, whether the ſame be 


188 x 
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whether a Seiſure grounded upon a void, 
| Will, ſhall gain any thing to the King or 
not, 33, 34 
Touching the Statute of 32 H. 8. cap. 36. 
of fines levied by Tenant in Tail, 33,3 
Whether a Seiſure, by force of a Commi 
fon for the King without Title, by a 
falſe office, ſhall prejudice him, that is in 
poſſeſſion, or not, : 
Touching the Statute of 32 H.8. cap. 2 1. 
for the returns of Trinity Term, 35 
Touching the Statutes of 37 H. 8. 45 
and of 13 Elix. 2. cap. S. againſt uſury, 
and what ſhall be ſaid to be anUſurious Con- 
tract within theſe Statutes, and * not, 
=_ 30, 37 
Touching the Statute of 31 Eliz.cap.7. 
touching Cottages, a Copyholder erect- 
ing a Cottage, without laying of four 
Acres of Freehold Land to the ſame, 
whether a Copyholder be within this, 
and who be faid to be within this Sta- 
tute, and who not, and what ſhall be ſaid 
to be an Errection within this Statute, and 
what not, 5O, 51, 52 
Touching the Statute of 34 H. 8. cap. j. 
a Deviſe is to be made to ſome perſon, or 
ons, | 63 
Touching the Statute of 2 E.6.cap.13. 
that a perſon being diſturbed, ſtopped, or 
hindered in the carrying of his Tithes, 
fo that the Tithe comes to be loſt, hurt, 


or impaired, whether he may ſue in the 
Spiritual Court for his remedy, and in 


what caſes for ſuch a matter, he may ſue 
there, and in what not, 67, 68 
Touching the Statute of York, 12 E. 2. 
cap. 5. that the Sheriff is to put his name 
to every return made by him, or the return 
to be void, 73 
Where the Sheriff is to be amerced, and 
where not for his return, 75, 76 
Touching the Statute of Glouceſter, 

6 E. I. cap. 9. by which certainty is to be 
expreſſed in a Declaration upon an Appeal, 
o 


Touching the Statute of 1 Fac. cap. 8. 
againſt ſtabbing, to be taken as wilful 
Murder, which Statute is lex Declarativa, 
non introduttiva, 7 

Touching the Statute of 1 Fac. cap. I 2. 


againſt Poyſoning, to be as wilful — | 


7 
Touching the Statute of 5 E. * 
concerning wrongful takings by Pur- 


lony within the Statute » and whatnot. © 


96, 97, 98, 99, and touching the Stu- 


ture of 4 E. 3. cap. 3. touching Purvey- 
ors , and deputy Purveyors, 96, 9), 98, 
99, and there , whether theſe Statutes 
extend to a Deputy Purveyor , or only 
to the Purveyor himſelf, 96,97,98, 


Touching the Statute of 2 E. 6. can , 4 
for ſetting out of Tithes, 108 
Touching the Statutes for Ale - Houſes, 
how far Inns are within them, and whe- 
ther Booths in Fairs are within thok 
Statutes, 109 
Touching the Statutes of 13 Eli, 
cap. 20. and 14 Eliz. cap. 11. for the 
avoiding of Leaſes made by a Parſon, by 
his. abſence for 80 dayes in one year, what 
ſhall be faid to be ſuch an abſence as to 
avoid a. Leaſe, and what not, 111,111 
and what ſhall be ſaid to be Non ro 
dency within the Statute, and what not, 
111,112 
Touching the Statute of 23 H. 8.cap.1. 
whether it be Felony to burn a Barn with- 
in- this Statute, having no Corn in it, 112 
A man doth promiſe for a good confi 
deration, to make him a good affurance 
of a Rood of Land, but performs it not, 
whether he is to ſue for this in Chan- 
cery, or at the Common Law for dan- 
ages, I 12,113 
Touching the Statute of 1 E. 6. cap. 14, 
for giving of Chanteries to the King, 
what Chappels are thereby given to the 
King, . 
Touching the Statute of 5 Eliz.cep-23. 
for the iſſuing out of a Capias de Excom- 
municato capiendo and where ſuch a 
one is Bailable, and where not, 122 
Touching the Statutes of Jeofailes, want 
of a Venire facias aided, whether a vitious 
Venire facias be aided thereby, or not, 
130, 131 131 
Touching the Statute of 35 Eliz. cap: 
by which a Relapſing recuſant ĩs to loſeall 
the benefit he was to have by his former 
ſubmiſſion, upon certifying of the ſame in- 
to the Court of Exchequer, 133 
As touching the Statute of Magus 
Charta cap. 30. Touching Merchants, 
134 
Touching the Statutes of 34 H. B. cap. 
13 Elix. cap. 7. and 1 Fac. cap. 15 Touch 
ing Bankrupts, whether Merchant Strangets 


veyours, and what ſhall be faid to be Fe- 


n within theſe Statutes or not, 134 


Touching 
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Predeceſſor, or upon his own, and how 


turny, or not, and whether after Non: ſuit, 
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ing Sheriffs, and Executions done 
_ , and whether a Sheriff upon 
an Execution at the ſuit of the party, 
may break a Mans Houſe , or not, 
_ Tb 

Touching the Statute of 33 H. & cap. i. 
againſt counterfeiting of Letters, 149, 
| 150, 151 
Touching the Statute of 18 Eliz. cap. 
14. of Techailes „ what Declarations ſhall 
be aided by this Statute, and what not, 
| | IF2 
Where a Superſedeas , quia erronice, 
ſhall be granted, and where not, where 
2 man is taken andj impriſoned upon a 
judgment, and Execution, whether he 
may have here a ſuperſedeas quia Erronice, 
or what other remedy , the mony being 
paid, 152 
Touching the Statute of 27 H. 8. cap. 
2. for the power of the Biſhop of Durham, 
and what power he had before that Sta- 
tute. - BOO 
Touching the Statute of 32 H. 8. cap. 2. 
for Limitations of Writs of right, within 
what time to be brought, and upon what 
Seiſin, or poſſeſſion of his Anceſtor, 


far the fame is to be obſerved in ſuch 


and Coſts given, the parties are out of 
Court, or not, 189 
Touching the Statute of 33 H. 8. cap. 
12. where the party to be tried ſtands mute, 
what to be done, 189 
Touching the Statute of 32 H. 8. cap. 4. 
33 H. 8. cap. 12. 35 H. 8. cap. 2. where 
a Peer is to be tried by Peers, and where 
not, 198, 199 
Touching the Statute of 3 Fac. cap. 4. 
7 Fac. cap. 6. touching the Oath of Alle- 
giance, 199 
Touching the Statute of 28 H. 8. cap. - 
7. and I Elix. 1. touching Oaths to 8 
taken, I99 
Touching the Statute of 16 R. 2. cap. 5. 
of Premunire, 199 
Touching the Statute of 8 H. 6. for- 
cible entry, what ſhall be ſaid to be a good 
Indictment , and certain upon this Statute, 
and what not, = 
What entry of the Leſſor ſhall be ſaid 
to be a Suſpenſion of Rent, and what not, 
and by what entry again the Rent may be 
revived, and wether the Leſſees is not to 
ſay, that the Leſſor continued his poſſeſſion 
at the time of his Action brought , or 
whether the Plaintiff be to ſhew the re- 
entry of the Defendant, the Leſſee, 204, 


Writs of Right, 162 

Touching the Statute of 27 H. 8. cap. 
10. of Uſes, and the Statute of 27 H. 8. 

cap. 16. of [nrolments and relation of — | 
| I03 

Touching the Statute of 32 H. 8. cap. 
28. of Leaſes, and enjoying of the ſame, 


205 
-- Touching the Statute of Articuli ſuper 
Chartas cap. 3. concerning the Court of the 


Marſhalſie, and the Juriſdiction of the ſame, 


concerning the place, perſons, and Actions, 


| 208, 209 
Touching the true Conſtruction of Sta- 


and whether a Houſe in London may paſs| tutes how the fame is to be, 309 


by Deviſe by the cuſtom without being 


Touching the Statutes of 13 R. 2. cap. 3. 


found according tothis Stat. 165 and 15 H. 6. cap. 1. concerning the Juriſ- 
Touching the Statute of 8 H. 6. cap. 9. | dition of the Court of the Marſhalſie, 


for forcible entries, 177 
Touching the Statute of 27 Eliz. — 


| 209 
Touching the Statute of 5 K. 2. cap. 7. 


2. the Harboring of a Seminary Prieſt, | forcible entries, 


knowing him to be ſo made Felony, &c. 


210 
Touching the Statue of 8 H. 6. cap. . 


18 | of forcible entries, 218 


Whether the return of aScire facias may 
by motion be ſtayed, and from filing of 
it, or not, and being filed, whether the 
party may have a longer time given to 


plead it, or to Imparle, Th 187 


Touching the Statute of & Fac. cap. 3. 
for coſts to be given upon the Nonfuir of 
the Plaintiff, whether the Court may Mi- 
tigate theſe Coſts in regard the Plaintiff 
was an Infant and appeared by his At- 


T. 


Ouching a Traverſe, and what 
matter is to be traverſed, and what not, 

| I6 
Where the conſideration , and 
where 


ll 
- 
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Where the promiſe in an Action upon the 
caſe is traverſable, fo. 15 
In a Triatin a Quare impedit upon a 
grant by the Biſhop of London, made at 
Fullam , of the next avoidance to a 
Church of his 1 in the _ 
ty of 'Wigoyn, upon an iſſue taken, quo 
— — 5 „ Where the 'Frial is to be, 
whether. in London, where the grant was 
made, or in the County of Vigorn where 
the Church was, Ge 47 
An Action of Treſpaſs for ſtopping of 
a way, where the Plaintiff may have 
Treſpaſs for this, and where an Affiſe of 
Nuſans, 1 
Where for want of a 'Trayerſe, a Re- 
plication ſhall be had in a Replevin ö 
A 'Trayer and Converſion — 
upon a diſceit, where there was A. B. 
and C. A. was Indebted unto C. and B. 
unto A. agreed , that B. in diſcharge of 
his Debt unto A. ſhould. diſcharge the 
Debt of A. unto C. in paying, and de- 
livering to him certain Commodities he 
then had in his hands, being the goods of 
A. and which B. did promiſe to deliver 
to C. in diſcharge of the Debt of A. and 
C. contented to accept thereof, B. did not 
preform his promiſe , but converted the 
goods to his own uſe, A. dies, C. brought 
a Trover and Converſion upon this deceit, 
whether it doth lye or not, and what ſhall 
be there ſaid to be a Converſion, what not, 
and whether his not delivery of theſe goods 
amounts unto a Converſion, and whether 
A. or C. both or either of them may 
have this Action againſt B. 68, 69 
Trover and Coverſion for three Mon- 
keys, and divers Muskats , and doth not 
lay them to be reclaimed, as in caſe of 
Hawks, whether this be good, or not, 95 
A man puts Coals into my Boat , or 
Corn into my Cart, or a Saddle on my 


VVhether a Tender of 6. d. to be 
made by a Reverſioner to avoid a Leak, 
ofay be made after the Leſſee is difſeiſed, 
and during the diſſeiſin or not, 118, 


I 
Trover and Converſion for Hay, 4 
as in the right of Coliney Chappel, 


| I2 
In.a Trover and Converſion, the rs 
to be expreſſed, 127, 128 


As touching Trials of Infancy pleaded, 
how, and where the ſame is to be tryed, 
and what ſhall be faid to be a good Trial 
of Infancy, and what not, 129, 130, 
a : 131,1 32 

Judgment at Darham againſt an Infant, 
Infancy pleaded to be at Weſtminſter, iſle 
joyned at full age then, whether this be a 
good Trial or not, 130, 131, 132 

Where the Trial of age ſhall be by in- 
ſpection of the Judges, and where by pay, 

| 130,131,132 

Whether Infancy may be tried in any 
place where the fame is alledged to be, 
with the difference where the age hath 
dependency upon Land, and where not, 
and where the ſame is to be tried where 
the Land is, and where not, 130, 
| 131, 13 

In Treſpaſs, the Defendant having a 
Cloſe adjoyning to the High-way, being 
the Lords Waſt, the Defendants Cartel 
coming out of his Cloſe , did caſually 
ſtray into the High-way, for this the Plain- 
tiff being Lord, brought Treſpaſs, whe- 
ther the Action lieth or not, 157 

A Trover and Converſion againſt an 
Innkeeper for a Horſe brought by the 
true owner, the Horſe being there left by 
a ſtranger, 107 

Whether Tithe Herbage is to be paid 
for Saddel Horſes, or not, and for what 
Cattel the ſame is to be paid, for what not, 

171 


Horſe , whether I may take away my 
Boat, with the Coals, or my Cart with 
the Corn, and my Horſe with the Saddle, 
and may Juſtifie the detainer of theſe until 
replevied, without being liable to an Action 
of Treſpaſs or not, 96 

What ſhall be ſaid to be a good, and 
what a Fraudulent ſetting out of Tithes to 
avoid the Statute, 158 
Where a [Traverſe taken as to the ſtgp- 
ping of Lights ſhall be good, and where 


Where a command of one for to diſtrain 
Cattel Damage Feſant ſhall be good, 
and where not in a Replevin with the 
difference where a Leaſe at Will, and 
where a Leaſe for years, or for Life, u 
made to the party that takes the Traverk, 
and where the ſeiſin, and not the com- 
mand is Traverſable, 189 

Touching Tenures, and whether 3 
Tenure of an Honour by Preſcription 
may be held of a common perſon, or = 

I 


not, . 116,417 | 


Where 


Tr 
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where not upon an Indictment for refuſing 
io rake the Oath of Allegiance, by the 
Lord Vaux, and in what caſes a Peer 
ſhall be tried by his Peers, and in what 
not, whether in caſe of a Premunire he 
ſhall be tried by his Peers or not, 198, 
| fo. 199 

In a Trover , and Converſion what 
place is to be expreſſed in the Declaration, 
206 

What Treſpaſſes are to be vi & arms, 
and what not, : 210 
Touching a Traverſe, and what ſhall 
be faid a good Traverſe, what nor, and 
whether matter of Conveyance to the 
Title of the Plaintiff , be Traverſable or 


not, 214 


V. 


Ariance in names, 7, 8, 10, Pro- 
bability of Variance, no Error , 

. IO 

What ſhall be faid to be a Uſurious con- 
tract, and what not, Mony Borrowed for 
a year, and the Intereſt paid within 
the year, not Uſury, within the Statute, 
17 

Where the firſt contract is not Uſuri- 


gainſt Uſury of —— 37 H. 8. cap. g. and 
of 13 Eliz. cap. 8. otherwiſe if there had 
been any Proviſion made, for the Repav- 
ment of the 150 l. within any certain 
time, 36, 37 
What goods ſhall be forfeited by Out- 
3 and what not, = 
ouching the awarding of a Venire fa- 

cias , when to be of a Town, and when 
de parochia , the fame to be awarded of 
that place, which hath the beſt notice of 
the matter in queſtion, and where two 
places have equal notice, there to be of 
both, | 46 
A Verdict piven for greater damages, 
than the Plaintiff Counts upon, quid ope- 
ratur by this, | 49 
Touching the awarding, and miſaward- 
ding of a Venire facias, and of what place 
the ſame is to be awarded, when of the 
Town, and when of the Pariſh, and 
whether a Venire facias may be of the 
vicinage or not, and where the Venire 
facias ſhall be de manerio, and where 
not, the payment to be at the South- 
porch Door of the Pariſh Church 
of Hauck - Hucknol , the Venire fa- 


cias — de vicineto de Houck Huckndl, 
whether this be wellawarded or not, 59, 
60,61 


A Venire facias may be well awarded 
from a Pariſh, but not of a City, nor 
of a Forreſt , a payment to be made in 
the Temple Church, the Venire facias 


ous, matter ex po## facto hall not make it, 


I7 

Where Unity of poſſeſſion ſhall extin- 
guiſh a Common, 
What ſhall be ſaid to be a Uſurious con- 
tract, and what not, whether the paying 
of the mony before - hand ſhall make it to 
be Uſurious, 
A Verdi aids all diſcontinuances , 


2 

Touching the ſeveral voydances of a 
Church, 

Touching a. Uſurpation , what ſhall 
faid to be a Uſurpation, and what not, a 
Uſurpation made upon the King, ſix months 
paſſes, quid peratur, 
A man borrows 100 |. and for this 
gives Bond, conditioned to pay him 20 l. 
a year, for three lives, by way of An- 
nutty, and no proviſion at all made for 
repayment of the 100 |. this is no Uſuri- 
ous contract within the Statutes made a- 


— —Ü—R— 


to be de parochia de St. Dunſtans, where the 
fame is to be of a Caſtle, 59,60, 6 1. Where 
the Venire facias ſhall be of chePariſh, and 
where of the Town, with the difference, 
where the Pariſh, and where the Town is 
firſt named, and whether in pleading it be 
not beſt ro name the Town firſt, 60, 
61. Venire facias de vicineto Caſtriæ 
de B. good, 60, 61. Where there is 
a Paxiſh , and a Town named, there 
to be of the Town , if no Town 
named , there to be of the Pariſh , 
Gr. Where the Pariſh is named, by 
way of diſtinction or Separation, the 
Venire there to be of the _ 5 

I 
Where the Pariſh is named by way 
of Denotation or explanation , where the 
place lieth , where the mony is to be 
paid, the Venire facias there to be of the 
Town, G1 
Mony by the condition of a Bond , 


Was 


— 


— * " — — — — 
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was to be paid in porticu Capellz de Mid- 
dleton , ilkae upon Non ſol vit; venire fa- 


cias de Middleton , whether well awarded, 


7 

VVhat ſhall be ſaid to be a good ver- 
dict found by a Jury, in caſe of an Indict- 
ment for Murder, and what not, 72 
V Vhether a preſentment by a contrary 
name of Foundation with admiſſion, inſ- 
titution, and Induction thereupon , and 
that ſeveral times, ſhall make a Uſurpa- 
tion, and gain a Patronage or not, 91, 
upon a void preſentment, by way of Uſur- 
pation, who ſhall be faid to be the Uſur- 
r 1 
In an Action upon the caſe, the We. 
laid to be in divers places in three Nomi- 
natim, the Venire facias awarded of all 
the three Vills , whether this be good or 
not, 120 
As touching the awarding of a Venire 
facias, where well, and where not, Con- 
verſion laid, ad Civitatem Coventriæ, 
the Venire facias de Civitate Cowentriæ, 
whether this be well awarded or not, 
and of what place ; it it moſt proper for 
the Venire facias to be of, 126, 127, 
I28, 129 

VVhethera vitious Venire facias be aided 


W. 


General Warranty implied by the 
word dedi, but dedi pro me, G- 
bæredibus meis, is a ſpecial Warranty, 
Where general words, in an Indenture, 
ſhall be qualified by the ſubſequent words 
of Covenant , and where not, and upon 
what difference, 3.4 
Waiver of an Eſtate by an Executor to 
avoid payment of Rent, 23 
Words ſpoken of one, being a Juſtice 
of peace, you out of malice, and ſpleen 
have perverted Juſtice, and wreſted the 
Law , many times, for to ſerve your 
own turn, whether Actionable or not 


| 6 

Words ſpoken of the Plaintiff, Thi 
Murderer; Blood - Sucker, Villain, 
Rogue, and Bankrupt, ſome of the 
words Actionable, others not, damages 
entire given, whether they ſhall be 
given for words Actionable only, or not, 


Words ſpoken of the Plaintiff — 
wert forſworn, and I can prove thee for- 
ſworn when I will, whether Actionable or 


by any Statute of Jeofails, or not, 1 30, 
131; 1 32 

VVhere a Verdict is to find, that 
which cannot be pleaded, and where not, 
as a Collateral warranty, 165, 166 
Touching a Verdict given by the Jury, 
whether the Verdict may be taken in 
part, and waived in part, or not, and 
whether the Verdict ought not to be en- 
tire, 197 
VVhether a uſage to have a Capias 
for the firſt proces , contrary to the 
Rules of the Common Law, and to the 
Courſe of the Court, be good or not, 


205 
VVbat ſhall be ſaid to be a variance, and 
what not, 216 


not, 40 

Words ſpoken of the Plaintiff , a bag- 
gerly Gentleman, and a Bankrupt , the 
Plaintiff laying , that. he uſed the Trade 
of a Graſier, whether Actionable, 


0 
Touching the Conſtruction of a wil 
a Man having three Sons, and Lands 
in three Counties, in Fee ſimple, 
makes his Will, and by this Deviſeth 
one parcel of his Land in one Conuty, 
to his Eldeſt Son, another parcel in 
another County to his Second Son, 
another parcel in the Third County, 
to his Third Son, and expreſſeth his 
Will to be, that if any of his Sons do 
die , that then the one of them, to 
be Heir unto the other, the Father 
dies, the Eldeſt ſon dies, having iflue 
a Son , whether his Son , being his 
Heir, or his two Brothers, being Un 


cles to the Son, ſhall have this Land, 61, 
62,63,64 
In a Debt for Mony won at play, 


Defendant wages his Law , vey 
| c 


ay 


- 
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he may at. the day, without the * 


of the Plaintiff waive his Ley gager , 
and to have it Tried by the Country or not, 
fo. 186 

Where in a Will, one word in ſever- 
, ſhall make ſeveral Eſtates, to ſe- 
veral reſpects, and where words in 
a Will , ſhall be taken as words of li- 
mitation , where not, 62. A deviſe by 
Will to one, and to his Children, 
" what Eſtate this ſhall be, with the 
difference, where he hath Children 
at the time, and where mw Y 
2 

The intent of a Will to be taken ac- 
cording to the intent, and meaning of 
the Teſtator , where the ſame appears 
not by expreſs words, 62 
A man hath two Sons named Fohn, 
by Will deviſeth Land to Fobn his Son, 
a void deviſe for the incertainty in — 
2 

Where a Will ſhall be void for repug- 


nancy in it, 63 


and charges, what Eſlate have the 
Sons by this Will, and what conſtruR- 
ion to be made of Wills , whether they 
are Joynt-Tenants , or Tenants in Com- 
mom, 113 
Touching the conſtruction of a Will, 
a Man having Lands in Kent , and 
two ſeveral Moities , by ſeveral Pur- 
chaſes, one of them in Eſſex , the o- 
ther in Kent , deviſeth his Houſe to 
his Wife, and as to my Moities, I de- 
viſe all my Moities in Kent unto Tho- 
was. Bearblock my Son in Law, nor 
naming his Moity in Eſſex , whether by 
theſe words both Moities paſs or not, 
II 
Touching' the certainties to be in g 
Writ contained , that the ſame ought 
to be certain, and where a Writ ſhall 
be good, and where not, the Writ to 
be as certain as the Count, and where 
variance is in the Writ, as Amia pro 
Anna, and ad walentiam , for pretii, 
127, 128 


When the intent of the Teſtator in his 
Will, doth not agree with the Rules of 
Law, this intent is void, 63 

Words ſpoken by the Defendant , 
to the Plaintiff himfelf , thou art a 
Perjured fellow , thou haſt 10 l. to 
take a falſe Oath , and thou art therefore 
a Forſworn fellow , whether theſe words 
are Actionable or not, 69 

Words ſpoken by the Defendant 
to the Plaintiff, thou ſtaſt hoiſtered 
Thieves, and ſtolen goods „ the goods 

were found in your Houſe , the Thieves 
had before a Juſtice , and hanged , 
and if the Juſtice , had not been your 
Friend, it had been hard with you, 
whether theſe words are Actionable, 

10 

Words ſpoken to the Plaintiff, thou 
art a Knave, and a Raſcal , for thon 
ſetteſt upon me in the High way,; 
and there thou tookeſt away my purſe , 


Words ſpoken of the ' Plaintiff being 
laid to be a Merchant, the Plaintiff is 4 
Bankrupt , whether theſe words are 
AQtionable, or not , he appearing to be 
an Alien Born, and a Merchant ſtran- 
ger, whether he may have this Action, 
or not, | 134, 135 

Words ſpoken of an Atturny, that 
he was well known to be a Corrupt man, 
and to deal Corruptly, whether Action- 
able, 134 
A Leaſe made to one for Life, with- 


out impeachment of Waſt, the ſame con- 
firmed to him for his own Life, whe- 
ther he ſhall now be puniſhed for 


Waſt, 
136 
Words ſpoken of the Plaintiff, he is 


not worthy to bear Office in ſuch a place, 
for he keeps a Bawdy Houſe in Lon- 
don 


whether Actionable or not, 
138 
Words ſpoken of the Plaintiff. My 


and my Mony from me , whether 
theſe words be Actionable , or not, 
112 

Words of the Plaintiff, thou art 

laid of the Pox , whether Actionable, 

112 

A man by his Will deviſeth Land, 

unto William and Fobhn, his Sons to 

de equally and indifferently divided be- 


Tween them, at their own proper coſts 


Maſter was Robbed of 40 J. and of fo 
much Plate, and that Long and King 
have the fame, and for which: they 
will be hanged , whether theſe words are 
Actionable or nor, | 1 
Words ſpoken to the Plaintiff, you 
have ſpoken words which I think are 
Treaſon, and went to a juſtice, and in- 
formed againſt him, who bound him 
over to the Aſſiſes to anſwer the ſame, 
L 1 


and 
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and bound the Defendant a Miniſter | 


to proſecute , which he did, and the 
Plaintiff acquitted by Verdict, and brought 
his Action for ſpeaking the words, whe- 
ther theſe words be Actionable or not. The 
firſt words ſpoken were theſe, occaſi- 
oned upon ſpeech of the Benevolence, 
whereupon the Plaintiff faid, ( I care 
not for the King , nor yet for his Be- 
nevolence) whether theſe were Trraſon- 


able words, and upon what grounds ſhall 


be Actionable, and what not, fo. 147, 148, 
149 


Words of the Plaintiff, Thou art a con- | 


cealer of Felony, and it lyeth in my pow- 
er to hang thee, whether Actionable, or 
not, 14 
VVords of the Plaintiff, I will hang 
thee , for thou haſt ſpoken words which 
are High Treaſon , whether Actionable, or 
not, 148 
1 will hang thee, for thou haſt commit- 
ted Felony, whether theſe words Action- 
able, 14 
VVhere a V Vrit of conſpiracy lieth, and 
where not, | 151 
Touching the conſtruction of a VVill, 
a man deviſes 2 Leaſes = his _ 
Son, (except 140 l. to paid out 
of it for — for his Daughters,) 
makes his Eldeſt Son his Executor, and 
dies, the Son makes his Executor, 
dies before payment of this Mony 
to the Daughters , what remedy the 
Daughters have for this Mony as a 
Legacy againſt the Executor of an 
Executor, and where to ſuc for it, 153, 


: I 
Touching a VVarranty , and the ai 
cent of the fame , and how far the 
ſame ſhall be a Bar to a remainder man, 
the ſame diſcending upon him, and how 


far not, 162,163,164,165,166, 
| I67 
Touching a V Varranty , which dif- 


cends upon a remainder man in Tail, 
where the ſame ſhall be a Bar to him, 
and where not , and touching the nature 
of a VVarranty, 162, 163, 164, 165, 
166, 177. 

VVhether a VVarranty ſhall enlarge 
an Eſtate, or not, and how far a V Var- 
ranty ſhall ſerve to ſtrengthen an Eſtate, 
1645165 

VVhich way a man is to have benefit 
by VVarranty, Whether by way of 


Voucher, or which way , or by Ren 
ter, and where he cannot plead a Col. 
lateral VVarranty , whether the fame 
may be given in Evidence to a Jury, and 
they to find it , but where he nuy 
plead it, and doth not, whether by 
his Laches he loſeth the benefit there. 
of, with the difference between a Reil 
Action , where he may plead the fame 
and a perſonal Action, where he can- 
not, whethether there, it be not ſaved 
to him , to give the ſame in Evidence, 
| | Fo. 166,167 
VVords ſpoken of a High Sheriff, he 
hath couſened the Earl of Hartford, d 
as much as he (the Plaintiff) is worth, 


8 | whether Actionable, or not, 172, 


VVords ſpoken of the Plaintiff, * 


— — 


2 Thief, for thou haſt ſtollen my Sheaf 
of Corn, whether Actionable or not, and 
what words ſhall be ſaid to be Action- 
able, thou haſt ſtollen two Buſhels of my 


8 | Apples, or two armfulls of my VVood, 


whether Actionable, or not, 173 
Touching the expoſition, and contin 
tion of words levied or to be levied, 
taxed, aſſeſſed, 174, 175 
VVhere words ſhall be taken accord 
ing to the Vulgar and uſual ſenſe, and 
manner of ſpeech in thoſe places , where 
the words are ſpoken , and where not, 
.. 175,176 
Words ſpoken of the Plaintiff, that he 
had harboured, and received his Son into 
his Houſe, having notice of him before 
that he was a Seminary Prieſt, whether 


4 Actionable or not, 180 


A man by his VVill deviſeth his term 
to Margaret his VVife, if ſhe live 6 
long and continue ſole, and if ſhe dies 
within the Term, he deviſeth the re- 
ſidue of the years. to Jobn his Son, and 
ro the Heirs of his Body, makes Margaret 
his Sole Executrix and dies, ſhe — 
and claims as a Legatee, Jobn dies hav- 
ing iſſue, living his Mother , whether 
the Aſſignee of the Executor of Mor- 


garet, or the Aſſignee of the VVidow 


of John, and her Second Husband ſhall 

have the remainder of this Leaſe, 191, 

1927193,194 

VVhether a wager of Law may be 

to part of a Debt, and a confeſſion, 

and Judgment for the reſt, or noty 
I 

whe 


Pn] 


Par 


6 


21 An Alphabetical Table. 
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VVhether the party may waive any of 
the iſſues, in Trial, the Jury being ready 
ar the Bar to give up their Verdict, or 
not, and whether there may be a VVai- 
yer in ſuch a caſe for the King, or not, 
and whether ſuch iſſues, for which evi- 
dence was given to the Jury, may be 
waived, or not, for the King, or otherwiſe, 


197 

VVords ſpoken of the Plaintiff , thar * 
had placed ſuch a VVoman in ſuch a ones 
Houſe, to the intent to Poiſon her, whether 
Adtonable, 201 
Whether one produced as a VVitneſs 
to prove Livery of Seiſin upon a Feoff- 


ment, and having an Eſtate at will, in 
part of the Land, whether he be a good 
VVitneſs, or not to prove the Livery and 
Seiſin 7 4 202 
Touching the conſtruction of a Will a 
Man by his VVill doth Deviſe Ten 
Acres of Land unto Robert his Younger 
Son imperpetuum, and after his deceaſe, 
the remainder to his Heir Male imperpet u- 
um, With divers the like remainders, prox- 
imo filio ſeniori, & beredi maſculo im- 
perpetuum, whether by this Deviſe, 
Robert the Deviſee hath an Eſtate for 
Life , or in Tail, 219,220,221, 

222,223 


Scire tuum nthil eft, niſi te ſcire hoc ſciat alter. 


Deo juvante 


aſſiſtente & auxliante hoc tandem perfeci opuſculum; 


Cui Laus, & Gloria in æternum. 
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SECOND PART 


OF THE | 
EE DO MIRD BULSTRODE, 


O F 
Of the INN ER-Tzur TE Eſquire; 


Of divers Reſolutions and Jadgments, given with great 
Advice, and Mature deliberation, by the Grave 
and Learned Judges and Sages 


8 


Of Divers 4 Sund Caſes and matters in Law; with 
the Reaſons and Cauſes of their ſaid Reſolu- 
tions and Judgment. | 


GIVEN IN THE 


COURT of KEINGS-BENCH, 


In the time of the late Reign of 


KING JAMES. L 


Lex eſt vitæ regula, præcipiens que Fe ſequenda, & que fugienda ; eſt ratio perfecta, rerum 
natura, ad 5 faciendum impellens, & d delicto avocans. Cicero de Lezibus. 
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The Second Edition, with many References added to it. 
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3 TO THE. 

RIGHT HONORABLE 

dir BULSTRODE WHITLOCK, 
KNIGH T. 


. "Bi, 


S the Law of God is the guide, and conducter of 
all good men; and the Law of Nature, deduced 
from Gods eternal Law, the Rule of all his Crea- 
tures; So Humanes Laws, depending on both theſe, 
are the guards of Magiſtrates, and virtuous men; yea, the 
very Spirit, and ſinewes of cvery State in the World. For 
all humane Laws have their dependency upon the Laws of God, 
who is the great Law-giver ; from which fountain and origin, 
they all proceed: And the neerer our Copies draw to that 
original, the better they are, and the more likely to continue. 

And therefore divine Plato affirmeth, That no man, though 


Wo 


the moſt excellent of wit, or the moſt prudent, and beſt pra- L 


Kiſed in affairs of State, can be able without the inſpiration 
and aſſiſtance of God, to make ſufficient Laws, for eſtabliſhment 
of a Commonwealth. But that as brute Beaſts, cannot be well 
governed by Beaſts, without the help of Man; fo Man can- 
— well and happily governed by Man, without the help 
of God. | | | 


Law and Juſtice bear not ſway, cannot properly be called 
Commonwealths,. but Magna Latrocinia, great Confederacies 
of Thieves: And truly, if there were no Laws made, nor ob- 
ſervation of thoſe that are made, all Societies of Men, all hap- 
Pineſs, and contentment in this lifè, Woygd be taken away, 
and every State, and Commonwealth}, © Would fall to the 
ground, and diſſolve. For there can be neither foundation, 
building nor continuance of any Commonwealth, without the 


Saint Azguſtine ſays, That thoſe Societies of men; wherein 8. aug. lit. de 


Civitat. Dei. 


Rule, Level, and Square of Laws. Which therefore Plato calls — 


A 2 the 


n 
$1433 


— 


this was the great reaſon, that when people ſaw to live by one 


Cicero de 
legibus lib. 


3. 


Hiſtory of 
the World, 


bib, 2. feft. 3. 


be Epitile Dedicatory 
— 1 


the Soul, that gives form and life to the common wealth 

and the anchor that ſtayeth and aſſureth it. There wa, 
time, ſaith Faſtin of Athens, Cuando nullæ Civitati Leges erant, 
quia Libido Regum pro legibus habebatur. When the City va 
without Laws, becauſe the Wills of Kings were Laws. And 
therefore Ariſotle arguing, whether it were better for a Com. 
mon · wealth to be governed by good Laws, or by the willy 
the beſt man, prefers the government of Laws, alledging the 
Law to. be a pure and clear underſtanding, whercas the un. 
derſtanding of the beſt man is joyned with paſſion, whereby 
may be corrupted, and therefore concludes, where the [zy 
governs, there God governs with the Law, but where man 
governs, (tho never ſo wiſe and prudent) there a cruel be: 

governs with him (to- wit Paſſion) which many times ob. 
ſeures his underſtanding, and perverts his will. And certainly 


mans will, would become the cauſe of all mens miſery, that 
did neceſſitate them, to-eſtabliſh ſettled Laws, wherein men 
might fee their duties, and to tranſmit thoſe Laws to poſter 
ty, that they which ſhould come after, might not alter thoſ 


foundations, on which the State was firſt laid; but that as Ma. 


giſtrates did govern the people, ſo the Law ſhould direct and 
govern the Magiſtrate, according to that of Tullh, ut Magifra 
tus præſunt populo, fic leges magiſtratibus preſunt. 

The Ancients, faith Sir Valter Rawleigh ( tho' barbarous) 
eſteemed fo highly the benefit of Laws, that amongſt them, 
choſe that were the firſt founders of Laws were honourcd a 
Gods, and the reſt that made either additions, or corrections, 
were commended to all poſterity for men of no leſs virtue 
and no leis liberally beneficial to their Country, than the 
the greateſt and moſt proſperous Conquerors that ever govet- 
ned theme And if ſo honourable a Teſtimony was given even 
by the Heathens, of thoſe that promoted their Laws; what 
black character does that generation of men deſerve, who 
think themſelves ꝓviſer than the Law, and do not only op- 
pugn and — — our Laws and its profeſſors, and 
think it a burden, to be circumſcribed within the bounds 


thereof, but under colour of adyancing liberty, would abro- 
5 


, YY7 of . Ä 


22 


_ piStle Dedicaory 
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ate all our Laws, and think them worthy of no better en- 


tertainment amongſt us, than Jehoiam gave to Feremiah's 2, 
Propheſies, who cut the Roll in pieces and threw it into the % 36. 


Gre, Theſe mens pretences being like Caligula s, (when he in- 


tended the burning all Law- books that were extant) That e- 
quity would run clearer, and Juſtice be quicker, when the 
niceties and perplexities of the Law were gone. But the Hi- 
ſtory ſays, non fuit tam diuturnum e jus imperium, ut efficere po- 


merit, quod meditabatur. His Reign did not laſt fo long to ex- 


ecute What he did intend. And what is true in the Hiſtory, 
hath likewiſe proved true in the parallel. For if theſe great 
Oppugners of our Law had not been ſtopt in their Carere, by 
the wiſdom and fore. ſight of the ſupream Magiſtrate, they 
would have proved not unlike to Lycurgus, who being caſt 
into a frenzy by Dionyſius, in that diſtemper, thinking to have 
cut down a Vine, with the ſame Hatchet flew his own Son; fo 


verſe 23. 


Appollido. de 
Orizine de- 
or. lib. 3. pag. 
57. 


theſe vhen they held up their ſwords to cut down (as they 


pretended) ſome ſuperfluous branches of our Law, would 
havecut down the Law it ſelf, both root and branch. Bur 


| this good ſucceſs hath always attended the Law, that thoſe per- 
ſons that have moſt endeavoured the ſubverſion of it, have 


very ſeldom eſcaped their doom by it. And none have been 


| more eminent, nor will be to. future ages, than thoſe worthy 


Patriots (in the firſt rank of which, your Lordſhip may be juſtly 
placed) who have been vigilant and induſtrious, for the pre- 
ſervation of our Laus; well knowing that the true Intereſt of 
every State lies in maintaining the Laws and Government, with- 
out winch, all things muſt needs run haſtily into diſorder and 
confuſion: For the end for which men enter into Society, is 
not barelyto live, but to live happily, and a life anſwerable to 
the dignity of mankind, which end we cannot poſſibly accom- 
pliſh, but by our ſubmiſſion to the Laws, there being nothing 
under the Sun, more conducing to the proſperity and peace 
of a Nation, than fitting and well compoſed Laws, and a qui- 


et ſubſection thereunto. And in framing the Laws of this Na- 


tion, Parliaments have been very careful, to make our Laws 
proportionable to ſo happy and bleſſed an end. In ſo much, 
that if all the Laws and cuſtoms of other Nations were laid, 

| | 1 together 
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together. they would come far ſhort of ours, both for wiſdom 


equity, weight and fulneſs. They being the moſt advantz. 


gious for defence of property» for ſafeguard of the people fa 


Ariſt. Eth. 


y leb. Ss cap. I. 


Hiftory of the 


Werld, lib. 2. 
cap. 4+ ſet. 3, 


ncouragement of labour, for determining Controverſies, fo 
promoting Trade, and for the publick welfare of any Lawsin 
the world. And indeed, when Laws have not the common 
good for their end, they are but leges inique> Or violentis 
magis quam leges, rather Compulſions than Laws; Iniqua lu 
minum conſtituta, que nec jura dice nda, nec putanda ſunt. The 
unjuſt conſtitutions of men, which are neither to be termed 
nor thought Laws. For faith Ariſtotle, legalia ſunt juſta falli 
7a & conſervativa felicitatis. Juſt Laws are the workers and 
preſervers of happineſs, becauſe by them the Innocent are de. 
tended, and every man enjoys the fruits of his own labout; 
by them Right is done, from all men to all men, and tis by 
them we live the lives of reaſonable men, and not of beaſt 
of free and civil men, and not of Savages. And therefor 
Sir Walter Rawleigh reſembles the Law toa Heart without 
fection, to an eye without luſt, and to a mind without paſſion, 
it being a Treaſurer, which keepeth for every man what he 
hath, and diſtributeth to every man what he ought to hare. 
And certainly the grounds of the common Law, ( if rightly 
conſidered) are the beſt of any Laws in the World, either 
civil or municipal, and the fitteſt for this people, being be 
_ the memory or regiſter of any beginning, and prob+ 

ly as old as Ezgland it ſelf: For the Laws which Villian 


the Conqueror ſwore to obſerve, were bone & approbatæ ar 


tiguee leges regni: And if in his time they were approved good 


and ancient, then without doubt, no Laws in the Would 


can be ſon apt and profitable for the Government of ths 
Nation, having been ſo many years a fitting and reſining tor 
the good of the people; neither is it only the antiquity af 
our Laws that commends them, but their certainty, thel 
equality, and their quick execution: And what ever obe 
Ctions are made againſt them, they are vitium hominis, in 
profeſſionis, for it is only prepoſterous reading, over- ſoon 2 
Etice, and the too haſty preferment of the young Protection, 


that are the cauſes of uncertainty and diverſities of __— 
whereby 


* Law 7 r „ — es A i. Ae nd _ 


| puli receptæ ſunt, fays Ulpian: The Laws do therefore bind the 


* — — — 


——— 
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vhereby Clyents cauſes are oftentimes miſcarried or delayed, 


and the multi plictry of Law Suits cheriſhed; whereas if many 
of our young Practitioners, had like Pythegoras his Scholars, 
kept flence for forne years, and confuſed with their Books, 
they would be the better inabled eo give the rcaſon of the 
LA / itr their Judgments to others; for it muſt nor be Sophi- 
fry, of ſtrains of Wit, thar muſt interpret Law, but it muſt 
be clear and fold Reafon- And tho the Law may ſeem ob- 
ſcurc and perplexed in ſome'cafes, yet arc the reaſons thereof 
perſpicuous in the eyes of Jadicious and right difcerning men: 
For the Hecifions thereof, are not the ſuddain fancies, or raw 
conceits of a few men, but they are grounded upon the clear 
Evidence of Reaſon, and upon the prudent adviſements, and 
mature deliberations of learned men, excelling in Wiſdom, | 
and famous in the Law. LED (08 


And herein principally confiſts the happineſs: of this Nati. 


on, chat the greateſt bulk of our Laws are Acts of Parliament, 


Laws propounded and approved by the three Eſtates, and con- 
firmed by the King; to the due Obedience of which, all men 


ate therefore bound, becaufe they are acts of choice and felf- 


deſire: Leges nulla alia cauſa nos tenent, quam quod judicio Po- 


Subject, becauſe they are received by the Judgment of the Sub- 
ect: Tam demum humane leges habent vim ſuam, cum fuerint 
non modo inſtitutæ, ſed etiam ſirmatæ approbatione communita- 
ris: E is them that human Laws have their ſtrength, when 
they falt not only be deviſed, but by the approbation of the 
People be confirmed: And therefore Parliaments have till 


been very careful of mending and poliſhing our Laws, and 
üngrafting ſome and pruning others, and taking care for the 


due Execution of all; the Execution of good Laws being 
far more profitable in a Common-Wealth, than to burthen 
mens memory with the making too many; for in peſſima 
republica, leges plurimæ; and therefore a learned Civilian ex- 
pounds that Curſe of the Prophet, Pluet ſuper eos laqueos, of 
mtrkitude of penal Laws which are worſe than ſhowers of 


Hail and Tempeſt upon Cattle, for they fall upon Men. 
B 2 There 
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There is likewiſe another part of our Laws, which IS chief 
grounded upon Cuſtoms, which we may call, Laws written n 
living Tables, Conſuetudines vetuſtate approbate, the particyly 
Cuſtoms of every Nation, being the moſt uſual binding ay 
aſſured Laws. And there are likewiſe the Judicial Reſolutiom 
of Judges duely Entred and Reported, which we may call i. 
ſponſa Prudentum, and are certainly an excellent way of Deck 
zing and Authorizing Laws; for though the Law be the Ruk 


yet the. Explanation thereof belongs to the Judges, who xx 


Leges loquentes : and truly, without the Reports of thoſe leam 
ed Judges; that have formerly fate at the Helm, the Law by th 
time had been almoſt like a Ship without Ballaſt, for that th: 
Caſes of Modern Experience, are fled from thoſe that weread 
judged and ruled in former Times. But of late, we have found 
ſo many wandring and maſterleſs REPORTS (like the So. 
diers of Cadmus) daily riſing up, and juſtling each other, tha 
our learned Judges have been forced to provide againſt ther 
multiplicity, by difallowing of ſome Poſthumous Report; 
well conſidering; Thatas Laws are the Anchors of the Repub. 
lique, ſo the Reports are as the Anchors of Laws, and therefore 
ought well to be weighed before put out. 


And indeed, theſe now preſented to your Lordſhip, had neye 
ſeen the light, had not your Lordſhips kind reception of ny 
firſt Part, (being accompanied with freſh deſires, both fromyou 
Lordſhip, and likewiſe from thoſe Grave and Learneo Jays 
that had the Peruſal of them) incouraged me to go on in ths 
Work, with a reſolution (if God lends me life to proceed fur 
ther herein) having long ſince Collected the Materials in 
French, which have not undertaken, out of any vain Glory 
or preſumption of my own knowledge, but meerly to pertorm 
that Duty which I owe to my Profeſſion, and the Obligation 
which I owe to your Lordſhip: Neither do theſe RE PO RIS 
ſeem ſo properly to be preſented, as paid unto your Lordſhy; 
ſince the LAW ſays, The Tree belongs to the Field, and tin 
the Fruits thereof depend not only on the 7ree, but on the Si 
alſo: The Field therefore being your learned Fathers, unde 


the Feet of which Gamaliel, Itook many of my R E PORT : 
all 
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and unto whoſe Fayour and Care of me, Iowe much of my 
Being, and Knowledge in the LAW: The Tree and the Fruits 
are likewiſe your Lordſhips; and if the Fuit be not well re- 
liſhed or diſtaſteful, yet being under your Lordſhips ſhelter, and 
receiving its watering froin your Lordſhips hands, I hope it will 
fructific, and not wither, though it be tranſplanted in the de- 


| clining Age of, 


| My Lord, 
Tour Lordjhips moſt 
obedient, and devoted Servant, 


Edward Bulſtrode. 
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Courteous Reader, 


Onſidering lu profitable the publiſhing of former Reports have beer 
to the Profeſſors of the Law, and likewiſe conſidering hotd uncertaiy 
| an Avvount we ould have had of judicial Proceedings in former Times 
had they not been committed to Writing, (which is the Witneſs of Times. aud 
the Light of Truth ) avieÞ finding that our latter Age hath been very fruitful , in 
bringing forth men Learned in the Profeſſion of the Law, who have been great 
Maſters ir Faſtice' and Fudlitature : By theſe Conſiderations, I have been induel 
0 proceed in this Work , which I had many years ſince perfefted in French, in 
which Language, I did deſire it might have ſeen the Light , being maſt proper fu 
it, and moſt convenient for the Profeſſors of the Law, who indeed are the on 
competent Judges thereof: For the Laws of England, do beſt commend theme. 
ves to them that underſtand them, and therefore I ſhall not wander any further, 
than ¶ have done already, in their Commendations, which hath bgen the Subjel 
of ſo many Learned Pens; the defence whereof hath always been very plaufilt, 
as appears by Mr. Forteſcue, that notable Bulwark of our Lam; and likewiſeh 
that Leviathan of our Law , the learned Lord Chief Juſtice Coke, who in his 
Writings hath magnifled them, not without a cauſe. 

J muſt confeſs , though] have always been conſcious of mine own inabilities, and 
very fearful to. have any of my Colletions , come under a publique view and cen- 
fare . yet when I conſidered the ſad Fate which hath befel many Poſthumous He: 
ports, through their unskilful Tranſlating , being very much corrupted and altered 
from what thoſe learned Perſons left them, whoſe Names they now bear; Lreſolvei 
with my ſelf, either to commit parricide, and (as the Lamiz ) to ſmother mint 
ou Creatures in their Cradle, or elſe to give Being and Life to them my ſth, 
whereby I might in ſome meaſure prevent the deformities , which uſually happen t 
Poſthumous zſues. However , though herein my care hath not been little , yet 
many defects will appear, which I hope the underſtandimg Reader. will eafily par 
dun, there being none I preſume, that are fatal, but ſach as may eafily be rell. 
fied in the Reading. And] heartily wiſh, the Reader may receive as quuch profit 
by the peruſal of theſe Caſes, as have gained in the obſerving them. Wherem 
though my pains have not been. ſmall, yet 1 may truly ſay with the ſm f 
Syrach , Eccleſiaſticus, chapter 24. verſe 34. videtis me, non mihi ſoli Jas | 
boraſle , ſed omnibus quærentibus eruditionem. Behold , I have not labuured 
for my ſelf only , but for all them that ſeek knowledge, 
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The Names of the Principal CASES 


contained in this Second Part 


PREY” ST 


A 
A Phintiff ks Clifton 


and others Defendants fol. 20 

In a Prohibition in the ſpiritual Court 

| 20 

Alen againſt Abraham, Ejectment 32 

Arnold againſt Bidgood , Debt on 
Tythes 

' Alphonſo Doctor, and the Colledge: f 

phil in Landis, Habeas corpus 


259 
| Anfield, zgainſt Feverhill , Prohibition 
269 
Attoe againſt Hemmings 281 
B 


15 Lady Billing 2 hit againſt 
Herſey; Treſpaſs for eatting 


don, and carrying away trees 5 
' Baker Plaintiff againſt——Defendant, 
| 2 ſpecial. action upon the caſe for 
interruption in a Common. I 4 
Battervile againſt Henskam , and o- 
thers Defendants, Error 26 


4 | 


. 


— — 


Billing againſt 2 Action Caſe 


words. 42 
Bilford againſt Hint, Debt upon an 
.- 4 wor: .. - "£23 
Baker againſt Chew , Error 120 


Baily againſt Maynard; Action Caſe 
Words. 134 
Buſt againſt Wadeſworth , Debt upon 
2 Bill at Zambrough 144 
Broum againſt C 1 » Prohibition 
144 

Bedo againſt Piper, Debt 156 
Boyer Sir William, againſt the High- 
Commiſſion Court, A Prohibition 
182 


Burton againſt Palmer, Error 19 


| Blthman againſt Martin, Promiſe 


Boes Sir Jerome , againſt the Biſhop * 
Durham, a Quo warranto. 226 
Bablington , & Vxor againſt Matthews 
Debt for tythes 22 
Barnes againſt Cary and Barker , action 
on the caſe for an eſcape 236 
Bartholomew againſt Belfield, Error 
2.44 
+>... 9 
Bradſtose 


Bird againſt Aſtcock 


Wo DES = 


Bradſtone againſt the High Commiſ- 
ſion Court 300 
Butler againſt Fincher 302 
The Caſe of Linn Regis 302 
Buckler and Harveyes Caſe 303 
Barwicks Caſe 303 
Browne and Tirrejzes Caſe 303 
Bowber againſt Pauter 341 
Margaret Brownes Caſe 350 


C 


FHamberlain againſt Ewer , in 
Covenant. . 11 
child Plaintif againſt Defendant, 


an Appeal . a 19 
Coveney againſt Wood , Action Caſe 
upon a promiſe 37 
Creſwick againſt Rookesby , and three 
others, Juſtices of the Peace , De- 
fendants, falſe impriſonment 147 
Touching the Court of B. R. that the 
ſame is greater than any Court in 
Eire; all Courts in Eire do ceaſe, 
when that ſits i 
Craske againſt Johnſon, Action Caſe 


Promiſe 


| 


| 74 
Cowler againſt Lydeot. Audita guerela. 
: 97 
Carril againſt Pact & Baker , Treſpaſs 
againit Commoners 115 
Collicum againſt Tucker , ſpecial action 
 _. 121 
Child againſt Harden, promiſe 143 
Craford againſt Bliſſe, action Caſe 
words 140 
The Corporation of Phyſitians againſt 
Dr. Tenant. Dett. 185 
Croote againſt Avery, action Caſe 
words 216 
Challoner againſt Petworth. Hab. wy 
A * 
Codner againſt Dalber, Dett. 2.70 
Chapman againſt Fane Barnaby, a Pro- 
—_— - " 270,299 
Clifton againſt Oates ' 283 
Chune againſt Piott, one of the Sheriff: 
of London | 328 
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D 


Dowty againſt Fawne , Debt y 
bond © 3 
Doiley againſt White , falſe impriſy 
f ment 10 
Dolley againſt Davies; Prohibityy 


Dorrington againſt Waller, Dett. p | 
Draiton and Cotterill againſt Sit 
Prohibition 15 
Daly againſt Fryar, Dett. 255 
Duport againſt Wildgooſe , Dett upy 
a bond - 259 
Duport againſt Wildgooſs, Dett. 20 
Duport againſt Wildgooſe, Debt 14 
| | 261 

Downes againſt Hakseby 200 
Draper againſt the town of Glensfe 
3G 


E 


Arle againſt Mullinenx, An 4. 
dita querela by a feoffee of a fe. 


fee 
Erington again 


= 
ſt Erington, Ejedment 


42 
Ewer againſt Chamberlain, Error 19 
Egerton againſt Egerton, Prohibitiu 
210 
214 
326 
33 
3} 
34 


Ellis againſt Wallis, Error 
Evely againſt. Slowly 
Everard againſt Hopkins, 
Ewer againſt Chamberlain, 
Earbyes caſe 


F 
Reeman againſt Sheene, on a Bond 
Fox againſt Prictwood, Prohibition 1b 
Fowler againſt Seegrave, Treſpals 254 
Fiſher agairiſt Toung , Treſpals 200 
Freemat and T xor againſt Freeman, fr. 
miſe x 269 
Fox againſt Whitchcock 290 
Foord againſt Hoskins - 336 


Dorothy Claveleyes Caſe + 351 | 


6 


c ww == Ya; cJ—w- VS. wi |R dc 


| Gedge againſt Minne. Treſpaſs 
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— 
96 


Y againſt Gray , action caſe pro- 
miſe fol. 18 
Goodſon againſt Dusil, A Writ of er- 
ror, upon a judgment, in the Court 
ol Pypowder at Rocheſter 21 
Claſe againg Gz//, a Writ of error. 
| l 

Gilling againſt Baker , a Writ of = 


53 
60 
Goodgroome againſt Moore 135 
Gregory againſt Wilts , Action Caſe, 


words 1 
Glaxcock againw Rowley , Prohibition 


| 142 
Gilpin againſt Shine, Action Cale 

Words | 227 
Genner againſt Lacking, Covenant 258 
Goldſmith againſt the Lady Plat 284 
Geſton againſt Buller, and Serls 286 


Clarvile againſt Courtney 301 


H 
| © my againſt Holman, Eject- 


ment . 29 
Hall againſt Rotheram, Proceſs to 
Wales : 54 
Higgins againſt Sommerland, a Scire 
facias 68 
Hankinſon againſt Sandilaus, Debt.* 70 
Hunley againſt Alpert , Error 71 
Holeman againſt Ferewithy. Trover 
I 
Hodges againſt ZJumkin, the Major of 
Lisferret, Habeas Corpus & certifi- 
cate 139 
Heydon Sir Chriſtopher, againſt Godſole, 
Shepherd and Smith, Error 159 


Statutes of Uſury, of 13. Eliz. cap. 
8. and 31, Elix cap. £0. I94 
Hix againſt Gardiner, An action upon 
the Caſe 195 
Herley againſt Sir Fohn Bow;er, and o- 


ö 


Heath againſt Ridley, Debt upon the 


Hill againſt Hauks , Trover 201 
Hopton againſt Baker, words 228 
Harriſon againſt Mitford, Promiſe 229 
Huxley againſt Harriſon, Error 230 
Heydon Sir C hriſtopher, againſt Godſb/e, 
& Al. Error in Parliament 237 
The Hundred of Witherly againſt 
Error 255 
Hawkins againſt Parker, Account 256 
Hookins and Hart againſt Calls 257 
Haulſay againſt Carpenter, Debt 266 
Hercot againſt Underhill and Rochley 


331 
1 


12 againſt Smith, in Treſpaſs upon 
caſe, in Marſhalſie 36 
James againſt Harris, action caſe 
words 56 
Jones againſt Clark, Action caſe pro- 
mile 


Jones againſt Croſſe , Error 1 
Jourden againſt Denny, Error. 241 
Jaach againſt Clark 306 
James againſt James. 315 


K. 


Irton againſt Eliot, Debt for rent 
againſt in Infant. 69 
The King againſt Sorill, Indictment. 


119 
The King againſt S leit, Indict 121 
Kirby againſt Ungle , 3. t.rror 133 


Killick againſt Barnes, action Cale 


words | 138 
The King againſt Walter Thomas , In- 
dictment * 17 


The King againſt Smale, regulating of 
the priſon of the Marſhaljze 138 
The King againſt Hugh Griffith , and 
Hugh Holland Reculants, at the 
Bar | 155 
The King and Allen againſt Tooley, 
Information upon the Statute ot 5. 
Elix. capite 4. 186 
The King againſt Cramlingtou, Indict- 
ment. 208 


thers, Commiſſion of Sewers I97 


C the 
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The King and the Earl of Exeter, a 

claim to Fines , impoſed 235 
' Kenneycott agaiſt Bogen, Error 250 
Keiſer againſt Terril, Eſcape 256 
The King againſt Cox , Indictment of 

force 258 
The King againſt T derell 2.64 
The King againſt Philips, Indict. 264 


The King againſt Briggs 295 
The King againſt Sir Antony Mild. 
ma 299 
The King and Goldesborow againſt 
| Nhider 317 
Reguiſb and Requiſhes caſe 320 
The King and Shoyle againſt Doctor 
Foſter , a Phyſitian 324 
The King againſtcharles Hammond 341 
The King againſt Smith 342 
The King againſt Reve 344 


L ag 


ys againſt AFey, or Aſtor, Debt 
upon a Bond uponan Award 38 
Lord againſt Tornton, Ejectment 
Liſard againſt Stamp, action caſe for 
words 81 
The Lord of Lincoln again{tSi r Fob 
Townſend, Debt an a Bond 22.9 
Loik againſt Emme, An Action by one 
Executor againſt another 261 
Lovet againſt Faulkner, Action Cale, 
for conſpiracy 270 


M 
Nller againſt Buckden , Action 


Caſe tor words IO 

J. S. Informer, againſt Martin and 
Gunnyſtone, Information 18 
Mirril againſt Smith, Error 29 
The Maſters and Governors of the 
ueens Free- School of St. Olaves 

in Southwark, againſt Defendants, 
Treſpaſs and Ejectment 33 


Sir Thomas Mead againſt Sir George = 
8 | Parker againſt Kemp, Prohibition 12 


Price againſt Maſcol, Prohibition 2 3b 
Pole againſt Godfery , a ſpecial action 
| pol 


Reynel 5 
Matthew againſt Craſs, Action Caſe 
for words 89 


67 


7 
Marker againſt Croſs, Debt 133 
May againſt Gilbert, Prohibition 
I 
March againſt Brane , Debt for Ren 


r 
Mirril againſt Nichols, Ejectment — 


Moy! againſt Ewer , Debt TH 
Aurrey againſt Action Caſe for 
words 206 


Marſham againſt Folley, Error 


Marſh againſt Bentham = 
Malcot againſt Dean 287 
N 0 
Ny againſt yard, Debt for 
Rent 233 
Nichols againſt Catſey, words 265 
O 


Dington againſt Darby and other, 
A writ of Error | 35 
Osburn againſt Makeburn, Error 210 


Ir John Packjngton, his Caſe 1; 
Powel againſt Stuff and 7imenel, 
Debt upon Stature of x 3. Eliz, d 
Bankrupts 16 
Sir John Pooly againſt the Lady Gi. 
gert, Action upon the caſe tor pro 
mile 41 


Pit againſt Webley, a Prohibition tot 


being cited out of the Dioceſs 7 
Papworth againſt Johnſon , action cak 
Promiſe | 91 
Penſon againſt Knight, Error 93 


Porter againſt Ager, Error 11% 


Park againſt Lock, Treſpaſs in Con 

112 
Prent ice againſt Fodgkin, Eject. 13) 
Painter againſt Warn, action cale io 


words 140 
Penſon againſt Cartwright , Prolubitin 
207 


Lied. 


upon the caſe > 26:4 
The Pariſh of Sz. Peters. againſt rhe 
Pariſh of Se. Ellens, in the City of 


* 


Morceſter 352 
| R 
Le Plaintif againſt Harris Defen- 
dant _ 
Keynolds againſt Green, Treſpaſs * 
mold, : 


Rethorick againſt Chappel Eject? 
Richardſon againſt Pijtel, Treſpaſs 55 
Rawlins againſt Barret, Error 104 
Reeze againſt Harris, Debt upon a 

Bond : 115 
Rolertsagainſt Roberts, Ejectment 123 
Sir George Rey nill againſt Sackfield Acti- 

on upon the Cafe tor words 132 
Rogers againſt Parry, for Promiſe 136 


Ruſſel againſt Buckburſt 285 
S. 
82 againſt Mood, in an Ap- 


peal to the Delegates 2 
Scriven againſt 7 right , Habeas Cor- 
pus, & Audita querela IO 
Stanton againſt Barton, Debt upon the 
Statute of 1 3 Fliz. cap. 8. Uiury 34 
Succomb againſt Wardner, a Repleader 
37 


The Lady Sr. John againſt Piot, Error 
112 


Btillrell againſt Rider, Ejectment 118 | 


Shutleworth againſt the Corparation of 
Lixola, A Writ of Reſtitution of 
an Alderman 122 

Small againſt King. Error 133 

Steenman againſt Richardſon , Act ion 
Cale for words 135 

Sprint againſt Hick, Error 138 

Selby againſt Carryer, Action Caſe for 
words 288 

Sherland againſt Heaton , Aſſault and 
Battery 


| | 214 
Stone againſt Sir Richard Grubham , E- 


jectment 225 
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| 


| 


Selby againſt Milleuſan, Debt 254 
Sambern againſt Sambern „Prohibition 


1 257 
Spring againſt Barret 2862 
Simpſon againſt Powe! 262, 263 


Simpſon againſt Sothern, Rject- 272 
Sell againit Facy, words 276, 277 
The Earl of Sffolk againſt Floyd 277 
Doctor Suck/iff againit Sir George Rey- 

nill 320 
The Spaniſh Ambaſſador againſt Bun. 


_ tiſh and Points J22 
T 

T Aylor againſt Terrey, A Scire fa. 

cias 118 

Tipping againſt Swan, Debt 119 


Ihurſden againſt the Executors of 
Warthen, Debt on Convenants 158 
Thomas againſt Owen, Execution at- 
ter a Superſedeas 194 
Tipling againſt Pexal, Miſnoſmer 233 
Tompſon againſt Withers, Error 263 


v 


Ale againſt Field and Wilkisſon, 
Ejectment 208 
The Ville of Aimmalton againſt the 


Ville of Layffas 347 
The Ville of Tewksbury againſt the 
Ville of 7wining 349 
The. Ville of Aldertons Caſe, touch- 
ing Arna Tarling 355 
The ville of Suckley in Com. Wigorn, 
againſt the Ville of Whithorn in 
Com. Hereford, touching William 
Chappel 357 


W 
| Eater againſt Clifford, Debt 
| 62 
Wheeler againſt Heydon, Debt for 

8 


Tithes | 3 
Whitter againſt Stockman, Error 86 


Sackerman and Coats againſt Sir Fen- Sir Thomas Waller againſt Hanger, In- 


ry Warner, a Prohibition. 248 


134 


Are 


formation 
C2 
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Whiſtler againſt Lee, Error 243 
Finchcomb againſt Piget , Debt 246 


Warrin againſt, Smith , Ejectment | Wright againſt Flower i284 
| x 36 Villamore againſt Bamfort 2838 
Mats againſt the High Commiſſion | ats againſt Xewp 289 
Court, A Prohibition 182 Wilſon againſt Welſh 317 
Wicks againſt Jordan, Error 213 Ward againſt Ayre 323 


Wilſon againſt Dodd 335 
The City of Weſtminſter againſt Ger. 


Sir Thomas Waller againſt Hanger, In. | f 340 
formation 261 Philip Windes Caſe 34 

O 
A 


c 


PA 


B 


or THA | 


E . 


NAMES of all the CASES cited Obiter 
in the Principal Caſes in this BO OK. 


. ole 
Eliars Caſe 4 Malewverets caſe fel. 
- Akxanders caſe 2 | Semayns caſe — 
A. 2. — 8 and Foxes caſe 3 —— Herberts caſe 63. — 
Brakenburies Caſe þ The Abt 1 _ 63 
Foter and Spencers caſe 4 — — of NMeſt minſters caſe ® 64 
Roſsand Popes caſe ro Doctor Druries caſe 64, 65 
Fir William Herbert's caſe 15, 17 | Biſhops caſe 64. 
| The 1 Mincbeſters caſe 15,20 | Feat and Cottons caſe los 
Penruddocks cale 16 | Dog and Bowel 
Fir Richard Shuttleworth's Caſe I6 Seradling — 1 73 
Butler and Goodales caſe : 18 | Longs Caſe. Zans Cale 75, 146 
| Knightleys caſe 20 | The Biſhop of Salisburi 77 
” | Pp alisburies Caſe 79 
—— 2 1 27 — Doan and Chap: of Norwiches caſe 79 
— caſe 22 | Hobs caſe — 
| Chambers and Perts caſe 2.3 | Richardſon and Bonds 1 
| | | caſe 8 
—— „ % Ber and Windones cal 84 
— ings caſè 28, 118 | Tinnery and Fiſhers caſe 87 
Clifords calc a8, 120 | Benning and Brogs cala 87 
Price ind mes caſe = = —_ g 88, 106 
nne D 
2 Townſends caſe pr Stones 9" 15 89, 90 
8 1 
1 1 Arabellas cafe A 55 
i ON 
— caſe of Godmancheſter = William . caſe js 
oo _= Lumbards calc 43 — — caſe = 
dir G | 43 
— cr mag 4345 2 caſe 51 
75 | 44 | Doctor Bonhams caſe 1 a 
eport's caſe 7 h 4 94, 39, 2 59 
Cabal caſe 44 | John de Puſetoes Caſe 1 
at 44 | Hillaries caſe 97, 99 
Archers caſe 77 | Rin cal 975110 
Specot's Cale | 46 Dupledges caſe 98 
Goſnaland Kinddlemas caſe ah * —— 2 ain * 
7 ty; = S CAIC 8, 
ariridge and Stranges caſo 5 a Pojoy nds ct 9 , 99 
Th IP 5,7777 arkley and the Lady Warwicks caſe 
7 — ng ers calc 51 Broughtons cale Ewa — 
Varg hans cauſe n againſt Cunney 116 
f 54 Bellow againſt Lang din 116 
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fol | „ fi 
Boulſtones caſe” 1164 Hills caſe 185 
Lacy and Fiſhers caſe 119 [ Halls caſe th 
Lutterels caſe 119 Leighs caſe ih 
Wicks and'Searls caſe 119 Gawens caſe | 187 
Brayns xl Mats caſe | 123 | Mills and Hindes caſe 15 
Boraſtgns Calc 12 J,124,125,120 | Hales caſe 100 
Paramore and Yardleys calc 125 | Combes caſe 186, 252 
Latimer, Caſe * 126, 129. Horſelows caſe 196 
Chicks caſe I27 The Princes caſe 187 
Frenchams Cale 129 | Heydons calc 105 
Colt hir fs cale 130, 136 The caſe ofthe City of London 189 
Atto and Hoes Caſe 130, 131 | Trudgens caſe 189 
Leweſſes cals 131 | Billinglyy or Kinnerſley againſt Coke 19, 
Vauxes caſe 131 | The Commonalty of Sadlers caſe 19; 
Trupennys caſe, called Baldwin and Locks | Waggonors Caſe 195 
caſe 131 | Hoy and Fords caſe 197 
Juſtice Vindbams caſe 132 | Sir Geo. Farmour, and Brooks caſe 19 
The Lord Pagers caſe 132 | Simpſons Caſe 2 
Hill and Bacons caſe 132 | Luterells ca ſe 196 
Ihite and“ Prices caſe. 135 | Fines Caſe 202 
Fermors.caſe x 39 | Sbuttleworths caſe 204 
Trollops cafe: 139 | Martins caſe 294 
n cafe x43 | The Lady Cockaines caſe 206 
Teddy againſt Banſt ed 144 Doctor Poes caſe 206 
Francis caſe 144 | Wright and Whittingtons caſe 209 
Sir William Hallscaſe ; againſt Ellice 141 Olands caſe 21) 
Pims caſe 141 Beaufages caſe 21} 
Pennants caſe. 142 | Buckley, and Rice Thomas caſe 215 
Sir Frances Ventris againſt Goodcheap 142 | Shrieve and Bridgeman s caſe 215 
Walkers caſc 142 143 | Winningeons Caſe 218 
Turpin and Marrows caſe 142 Doctor Lois, and Gilbornes caſe upon; 
The Counte of Staffords caſe 142 | modus decimandi 23h 
Sir Thomas de Seatons Cale 155 —_— and Fleetwoods Caſe , upon 1 
Buſhes caſe in the C. B 157 modus decimandi | 27 
Backſter and Bartlets caſe 159 161 Baxter and Hopes caſe 230 
The Biſhop of Norwiches caſe 160 151 | Barth againſt Long 250 
N halle): caſe 162,171, 172 The Abbot of Colcheſters caſe, 239, 200 
Flurdews caſe 162, 165 Lewes and Uxor againſt Smiter 241 
The Counteſs of Penbrokes caſe f64 | Iſley againſt Pelham 241 
Granthams Calc I66 | Ninean Merviles caſe 24; 
Collins caſe 167, 174 | Markham againſt Gunſt one 247 
Sir Jobn Parrets and Kirkes caſe 168,170 | Whelpdales caſe 247 
174 | Hales and Smiths caſe 249 
The Abbot of Sr. Albans caſe x68 | Southcotes Cale 249 
The Marquis of Vincheſters cale 169 | Tilley and Woodeyes caſe 249 
Calverlyes cafes 170 | The Abbot de Strata Marcellas caſe 21 
Geffrey Scorlages caſe 171 | Dane and Medbunſts caſe 251 
Partaingham and Crokers caſe I77 | Sanders caſe 251 
The Lord Cheyneys caſe 179 | The Archbiſhop of Yorks caſe 2j2 
Petnod and Cookes Caſe; 179 | The Prior of Mertons caſe 22 
Doddingtens caſe 178,179 | Cores caſe 2 
Downehall and Catesbies ca ſe 180 | Sir James Harringtons caſe 267 
Morris and Maules caſe 180 | Cutler and Dixons caſe 269 
Claches caſe 180 | Knight and Feroms caſe 271 
Lovels caſe 180 Smith and Craſhaws caſe 271,27! 
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Clampes Cale 

I bitlochs caſe 
Bret and Rigdens cals 
Mannings caſe 

Clat ches caſe 


| Wellock and Hammons caſe - 


ons Cale | 
and Croſſes caſe 
Buckler and Harvies caſe 


| William Cordell: caſe 


liz, Clampes caſe 
The Biſhop of Durbams caſe 
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fol. 


272,274 


273 


273,274 


273 
273 
273 
273 
274 
274 
274 
275 
279 


The caſe concerning Graveſend barge 280 


' Browning and Beſtons Cale 


The Lord Dacres cale 
Spencers caſe - E 
Winters Cale 


* Kniobts caſe 


Hill and Granges caſe 
Leonards Cale 

Hoes cafe | 

Gr Richard Crommvells caſe 
Throgmorton and Tracyes caſe 
The Lord Cromwells caſe 
Pyſetoes cale 

Dockwrayes caſe 

Dumports caſe 

Leeds and Cromptons Caſs 
Pennants Cale. 

Sir Gilbert Gerrards caſe 
Cluns caſe 


Arundells caſe 

The Earl of Salishuries caſe 
Parry and Herberts caſe 
Winters cale 

Colibri, caſe 

Coxes Cale 

Eide and Thrrells caſe 
Barwicks Cale 


EL 
281,290 


281- 
281 
281 
281 
282 
282 


286 


290 
290 


290, 318 


290 
291 


291, 293 


291 ; 
291 
291 


291,293 


294 
2920 
292. 
292 
292 
292 
293 
294 
294 


The caſe of the Honor of Pickering 
The Abbot of Hbithbyes caſe, 
John Keiſars caſe 

Gowens Cale 

Simon Mores Caſe 

Thnogmortons Caſe 

John Michels caſe 

The Lord Dacres caſe 

Sbelleys caſe 

The Chancellour of Oxfords caſe 


Sir Edward Millipoles caſe 
Alon and Sakers caſe 
Thimblethorps caſe 

The 6. Carpenters caſe 
Maltaes Caſe 
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| —_— F: an Action of Treſpaſs, and 3 the Sap Treſpaſs and 

zz hews that King. James was ſeiſed, ut in jure coronæ, ot the Ejetment. 
AN Coppin XX D. — which om there. Were: Son 75555 299. 
| 1 Beul. 22 T. 


* 7 . 
12.2 


Sa, D. whereof 2 — is — ut in jure N and that 
did grant the taid Copphold in kee to one Butts, who wag 

thereinto, and dyed ſerſed, and that B. his Son, and Heir, was alſo 
admitted, and didleaſe the ſaid Copyhold eſtate to the Plaintiff, that afterwards, 
by thedeath of Q. Elizabeth, the ſatd anno? did deltend and come unto King 
| Ames, who as befoze made the ſecond grant, and ſo concludes, and demands 


1 upon this Replication, the Defendant demurred in law: and fo? 
the f 


g 3 Lax; 10 32 > Pia erg — = —— 
e lecond gran t was urged fo2 aintiff, tha —— ication 
i hour any travers as 1 al igozthat the Plainrit ff byhisKepbc 8. * 
confeſſed,and avoided the title made bythe Detendant the which is lu e MM 
without any travers, but this ought to Pave carts onthe Deſendapcs part, at art. 
e andthis appears to be ſo, 2 Cook ae Hel 6 
2425. where the realon o this is there delivered by bo hy 
— at a leaſe fo? pears cannot be gained, hut by — nh grant, OO 
| mer gent fr hen dne claims bp a leaſe fozpedrs; and the ather efaims bp a 
pears» he thall not need in travers. thelaſt-g:ant; but theother | 

is n aters the koꝛmer grant, oz to ſhew; how he rame ia the fame again to {1-00 

enable him to male the ſecond grant, with the difkerente there put en a and acid. 
Seffent anda leaſe i02 pears; , has ws this agrees 2. E. 6. Brook title confeſſe placito. 66, 


and 


+ > 


2. fol. 4. 


1 | 


144 cale, 


. 
aut for the 


Will unte the I 
Curt of De- 


legares, 


158.0 and good, d efther to I 


ice : The Heplication here js 


„ withour anp traverſe; fo: how: can Defendant have this, When g 
Plaintiff had it befoze, as by his Heplication appears, foz that his haſh. 
ing firlt in time, avords the Defendants leaſe, being the latter; and there 
the Defendant here in this caſe ought to have Hejopned, and ſoto have tra 
ed the firlt leaſe, but by his Demurrer to the Heplication, he hath by thigny. 
feſſed the Teaſe, under which the Plaintiff claimg. Yelverton Juſtice, Theth, - 
plication here is good, andthe Plaintiff is not here to traverſe the ſecond Tub. 


under which the efendant 2 fo2 that the Law ſaith, being 
Leaſe made, theſecondis void. Croke Jule, the inti# here by his n 


cation, hath confeſſed, and ſufficientlp avoided the Teaſe ſec foꝛth by the 94 Z 


dant, and under which he claims, nd SR in this caſe, a tra tobe 
Ken bp the were idle, a —— —— no cauſe tod 


- fo2 want of atraverg. Williams 225 efendant here wr 
— 2 


his Title,loz admitting hehave a aſe, rhere is 
— pee — which atoidg the —— ale to een — 
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PFouching the Jurildittion of the Conrtof Delegates, cafe was this 
. 5 17 755 — York, unto 8 
Thanter D, + | Court af Or » ſuggeſtion there 1 aone f (. 
corhourmakingofany Wil and therefoze pʒaped Letters of A 
e m:Notwithſtanding ation.cheptheregb wels 
—2 — from which ſentence there was 
— ho did repeal the fozmer ſentence at Yor 
no Will, but died imcſiare,and grantedTl 


The prey nab 
x partp, which appealed tu chem (and pꝛaped Le 
cb: der eee — 
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tion, to aſecond perſon,and the Archbiſhop of York did grant Letters of Admini⸗ 
gration to a third Perſon, who made a releaſe unto a debtoꝛ of the inteſtate, upon 
which releaſe in an action of debt bꝛought by the firſt Adminiſtratoz, being the 
—— tiff. foꝛ this debt againſtthis Oekendant, who pleaded the releaſe made unto 
him and upon this his plea, all the whole matter came in queſtion, and the gꝛeat 
queſtion in this caſe was whether this grant of Letters ot adminiſiration made 
bythe Judges Delegates were good oꝛ not. It was in this caſe urged foꝛ the 
Blaintiffbp Henry Yelvercon, that this grant of Letters ot᷑ Adminiſtration unto 
Sevenſon the PlaintifTby the Judges Delegates (he appealing unto them) is 
gud and then conſequentlp, the releaſe made by him ( who had ſubſequent Let- 
ters or adminiſtration granted by the Archbichop)to the Dekendand being a deb- 
tatothe inteſtate ) is not god to diſcharge the ſaid debt, but is a mer void releaſe. 

An this tale here the Plaintiff appealing to the Court of delegates, who upon 
| hearingofthecauſe did give their judgment againltthe fozmer Sentence,given 
- at York, and did by their ſentence pzonounce theſame tobe void, and upon p2aper 
did gꝛant letters of adminiſtrationunto the Plaintiff, this ſentence thus given 
- bytheJudges delegates ſhall not be remanded to the Court at York : fo2 if there 
were anpmullity oꝛ iniquity in the ſentenct at York, by this they have there loſt 


— 
.* 


their Jurigdictton and the Biſhop hath in this offended his ſuperioꝛ O2dinary, 
— 14 — who is repꝛelented in the perſon of the Delegates the Let- 


= | ation, here granted bp the Ring, by his Judges, Delegates, are 
ell granted, and the ſubſequent grant made by the Oꝛdinarn, is not good, and 
| prom there is iniqua ſententia: and many Pꝛeſidents there are in point in 
kuch a tale o warrant the granting of Letters ot adminiſtration by the Judges 

delegates and that they well man, and have granted Letters ot adminiſtration, 
and ihe lame warranted bp 1566 Preſidents, and moze- It wag urged againſt this 

foz the Defendant by George Croke, that the granting theſe Letters of admini- 
ation bythe Judges delegates, was not good; Jt hath been here ſhewed, that 
. theinteſtate had goods in both Dioceſes, and therefoze the Archbiſhop of Can- 
 rerbury ought to grant Letters of adminiſtration, and the adminiſtration here 
- Rantedbptheking,by his Judges delegates is not god,and as the ſame is here 
Pleaded it is much the woꝛle⸗ faz that it is not here ſet foꝛth in pleading quomodo 

this grant was made, noꝛ pet is it ſhewed under what ſeal the ſame was grant- 

ed, and there is no jult cauſe ſhewed in this tale here in queſtion, to take away the 
.pawer of the Archbiſhop, from granting Letters of adminiſtration, and ſince 

7 En. no Pyeſident ever ſiod upon, as to this point nom in queſtion, but the ſame . x. 
| tag avoided c always agræd, that in ſuch a caſe, the Archbiſhop was to grant 
Letters ot adminiſtration : the reaſon of the Law in this tale is, and foꝛ which 
auſe Letters ot adminiſtration are to be gʒanted by theO2dinary.and not by the 
king who is the ſupzeam Ozdinarp)the reaſon is this, that when any man dies 
having land, by the — Law ſuch perſon is to have his land to whom of 
| right,by law the ſame doth belong, and it he have gods and dies inteſtate,theO2- 
ry, 8 to have them in his diſpoſitton,who, as he is in his lite time, to have % 
are ok his ſoul. ſo alſo after his death. he is to have care ot hid Goods, to diſtri⸗ commen- 
ute them in pics uſis ag ears in Greysbrook, and Foxes Caſe in Plowdens Com- taries, fol. 27 5- 
mentaries,fol:275 where it is ſaid that ſuch an Ozdinarp is not by the Law com- 75-50% 
Kale ts pap the debts of the dead: the Law repoſeth a great truſt in him, and = mn 
appears likewiſe bp the book of 18 H. 6.to1.23. that the O2dinarp is not to 18 H. 6 fol. 23 
be tharget withpapment of debts but only to diſtribute them in pious uſes,and 
thiscontinued ,unti Statute of Weliminſter 2. capite 21. by which it is 02- wel 2. cap. 
dained, that the Ozinary ſhall anſwer fo2 the debts of the inteſtate; ſo far ag 2. 
the goods ſhall amount unto, in the lame manner as exetutoꝛs were to anſwer, _—_ 
iy caſe of g Will made, neither the Ozdinarp noz the adminiſtratoz could habe cn .. 
any action of debt / to recover a debt due to the inteſtate, befoze the Statute of 
3tE 3.capite 11+ Which gave the 11 to them, in the ſame manner, as Exe⸗ 
| 2 cutoꝛs 
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tutoꝛs might have, then were only befoꝛe to have the gods ol which the in 
died poſſeſſed,and lo bp this means, the taking ol Letters of adminmiſtration he 
Stat of 4 E. 3. came to bechargable to them, and with this agrees F. N. B. and bp the Statutegt 
cap. 7. 4 Egg. cap). an-Adminiſtrato2 map habe an Action of detrinue,fo2 goodstaky 
wap in the lite time of the inteſtate; the Oꝛdinary is an Officer in caſe.of neceſſity, 
and no Law will transfer this upon the Ring, fo2 he is the ſupzeam Odin 
andhathjuriſdicion over all Ozdinaries ; and alths the King may preſent 
a Church pet he ſhall not collate, admit, noꝛ inſtitute, fo2 he cannot exerciſe th 
ſpiritual fungion neither can he grant Letters of adminiſtration;the Ozdingy 
is but an Officer under the King, fo2 the King ſhall not be appointed an Gaim 
| by the Law, to have the cuſtsdp of anp goods. It appears by the Book of 11 
11 fl. J. fol. 2. tol. 12 if a man dies having goods in ſeveral Dioceſes, here it belongs u 
Hey and 9 E. a. Archbiſhop to grant Letters of adminiſtration; but if he have goods in iel 
"= Pꝛovintes, there it belongeth to both the Archbiſhops, to grant ſeveral Letter 
Cole s part: fol. Of adminiſtration. In Cawdries caſe Coke 5 part. fol. 34 it is there agreed, thath 
34 in Cow. ing map take a Heſignation of a Benefice,fo2 that he hath the authontnai 
dries caſe. ſupꝛeam Owinary, but he is not to meddle with admiſſion and inſtituclon 
being but matter of truſt repoſed in the ꝛdinary, and matter of charge na 
anp p2ofit,and the King map alſo by the Law beſtow Offices, but he himſelf 
i H. 7. fol. 31. not be an 'Officer,as appears by 1 H. 7. ſol.3 i. a common perſon muſt demand f 
rent betoꝛe he can take anp advantage fo2 the non payment of it but it is n 
caſe of the King. Ls to the ſentence in this caſe given at Vork, there was win 
at all in this; the queſtion there controverted was, whether a Will oꝛ n 
and there being no Will it belonged to them to grant Letters of adminiſiratin; 
the Ring is not hound to make letters, ad colligendum bona defuncti, (ag the on 
nary is) neither is the ing bound to diſpoſe of the goods of the dead in pen 
It the King bꝛings a Quare Impcdit, againſt the Biſhop and recovers, he oh 
not himſelf to make an admitrance.but muſt ſend his wait tothe Biſhop todo! 
here in this caſe the adminiſtration granted by the King is not good, in reh 
that he cannot take care ot᷑ the goodgof the dead. As to Pꝛeſidents there at in 
eſidents in point.that in luch a caſe the Archbiſhopought ts grant Lem 
dminiſtration. Williams Juſtice, if a man dies inteſtate, having goods un 
Pꝛovinces the one Archbiſhop ſhall grant Letters ot adminiſtration of then 
within his Pꝛovince, and the other Archbiſhop ſhall likewiſe grant Letters: 
adminiſtration of the goods within his Pꝛovinte, both of the Archbiſhoys n 
having particular jurildiction and power to grant ſeveral Letters of adminis 
tion: and altho the Ring be the ſupzeameſt Oꝛdinarp, pet in ſuch a caſehewy 
not da this thing ; as the ſupzeam Oꝛdinary the King may grant Letters ois 
miniſtration,bur he cannot be an Adminiſtratoz;theCourt of Delegates tum 
pꝛonounte anyſentence ofExcommunication;and this point we have here adi 
ed againſt the Court of Delegates, that then cannot do this, neither havethy 
power. betoꝛe them, to pꝛove Mills; aiſothe power ot the Judges Delegates. 
8 poteſtas delegata, corrigere, non exequi, they have power there to examine, but nan 
Brackenburies to2rent. It was one Brackenburies caſe here in this Court, where this matter 
F caſe. in queſtion concerning the Court ot Delegates and the chief point in that tu { 
ſifted upon-was this, whether the Judges Delegates might grant Letters 
miniſtration,o2 not, and adjudged, that they could not grant Letters of adm 
tration they having no power to todo: this being anew tale, and the Dou 
the Civil Law differing in opinion amongſt themſelves the Court pꝛonoummn 
ablolute judgment in this tale: but uponthe Arguments the better opinion ol 
Court was that the Judges Delegates could not grant Letters of admin 
on, and then confeguientlp the Plaintiff no ways intituled to have this Atin 
tho divers Pꝛeſidents were pꝛoduted and ſhewed to the tontraxy( S that theyj# 
granted Letters of adminiſtration, and ſo without any further opinion deln 
ed in this caſe, the ſame was adjourned, and not ſpoken unto again. 1 
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The Lady Billing ſly Plaintiff, againſt Herſey 
Defendant. 
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at ation of Creſpaſs,fo2 cutting down, and carrying awap ofcertaintres, Treſpaſs for 
gout Not guilty pleaded, theJury found a pecialDerdic,upon which the eaſe aud cg 
- awneared to be this. That one Roger Leake 39 Eliz. did make a Leaſe and grant away 5 
Ai Hano?, Farm, and Capital Meſſuage, unto one Stafferton, with all the e- . 83r. 
-moluments,p2ofits,and appurtenantes, together with all the Mods and Dnder- 
woods irre growing, and all the trees ( excepting 6 of the great trees) Haben⸗ 
; hat ed pears.rend2ing rent, with free liberty to fell and tut down; at any 
time during the term, with a Covenant, on the part of the Leſſee, to leave Wood 
dnthe Land at the end of the term, to the value of 10 l. the Leſſee aſſigns this o- 
ber, and by mean aſſignments the ſame came to the Plaintiff who aſſigns it o- 
der unte Herley the Dekendant with an exception of the liberty ol kelling and ent- 
ting down) the Defendant the Aſſignee takes away timber trees, foz which ta⸗ 
king the Action of Treſpaſs was bꝛought, and this appeared to be the Caſe up- 
- ontheſpecial Derdict. It was urged fo2 the Plaintiff, by Walter and George 
- Croke that the Action of Treſpaſs well lieth, wherein the queſtion confiderable1s 
whether the firft Leſlee here,hath a = and abſolute Intereſt in the trees, oꝛ 
mt, oz but only as a Leſſee; in this aſe, the Leaſe By niean aſſignment tame to 
dhe Lady billingſiy and her husband, who had the lame as in right of his IVite, 
and then aſſigned this to Sir John Herſey, excepting all the Wood# and Ynder⸗ 
\noods whatfoever, ſtanding, growing, and being, in and upon the Pꝛemiſſes, to⸗ 
gether with free liberty egrels and regreſs, to fell cut down,andcarrp awap the 
| 3 at all times during the ſaid term. In this Caſe the Leſſee hath by this 
aſe an ablolute grant of the tres, and not to be as a demiſeof the Mos with 
the Land: the queſtion here ariſeth out of the woꝛds ol the Leaſe ; and therefoꝛe 
therffec:and-true meaning of theſe wozds, is to be tonſidered the woꝛds being; 
|  andalfthe Woods and Ynder-woods, and that it ſhall be lawful foꝛ him, co fell 
and ent down the ſame, at any time during the continuanceof the term (except? 
— * ofthe beſt Oaks) and all this is put in another clauſe in the Leaſe bꝝ it 
ef: whether he hath here an abſolute intereſt and p2operty in them either to tell, 
N ro make any other diſpofitionof them at his will and pleaſure,o2onlp a ſpeti⸗ 
Al intereſt, (S) as a Leſſee only, and ſo to have only by this clauſe, his neceſſary 
| boots, as houſe-boot, hap-boot, and fire⸗ boot. As to this, by the woꝛds and the 
true lenſe, meaning and conſtruction of the Leale the Leſſee hath an ablolute pꝛu⸗ 
pertp in the Woods and trees, and that the verbs in the Leaſe, of dimiſi, dedi, and 
do Farm Let, notwithſtanding then are jopntlp expꝛeſſed in the Leaſe, pet they 
ſhall be taken and conſtrued qiſtributivè, and ſo to refer to the woꝛds of Demile.to 
demile, and the woꝛds of grant,unts grant; by theſe woꝛds in the Leaſe there is 
a tull and expꝛeſs grant ot the Woods, and trees to the Leſſee. Jfthis had been 
made td a ſtranger, oz ta the Teſſee himſelf at another tiine, after the Leaſe, none 
woulddenp,but that theſe wozds would well tarrp a pꝛopert n with them,and be- 
ing here in the Leaſeit is the ſame,his intent being here apparent to paſs an ab- 
tp and intereſt in them: and to intoꝛte this here are wos of grant, 
and allo to have free liberty to tut the tres down and this doth verp plainly ſhew 
bis intent to be ſo;the exception allo here doth ſhem the lame this not being — 
, | mg 
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ding to theuſual exception in all Leaſes ;toexcept all: but here theerceptignjg 
— 6 of the beſt Trees; alſo the next Covenant in the Leaſe doth plain. 
ſhew this to beſo, fo2 the Leſſ by this, doth covenant to leave upon the land it 
the end ok his leaſe,ag much wood as ſhall be wozth 1 0 flo that lap all theſepag 
of the leaſe together, it appears in ſome clearnefs, that the Leſſee wag to har 
x objection: An abſolute p2operty, and intereſt in the wood and trees. As to the Objenjg 
made, that herethe Leſſee hath libertn given tu him, to fell and to tut down z 
Reſp» not to carry away,and therefozehe hath no pꝛopertn. It was urgedinanſwg- 
to this, that if there had been ſucha clauſe added, foꝛ ro carry awap, this ha 
been a very idle clauſe, fo2 by the leaſe thus made, the Leſſee hath the polleſſicn 
the which poſſeſſion gives him this libertp, of carrying away being cut dom | 
a2 Obe. otherwile, it were, it he had not the poſſeſſion. As to another objection way, 
but ot the( Habendum) the fame being to ha ve the Manoꝛ EFarm.andall other - 
pꝛemiſſes befoꝛe ſpetied foꝛ 40 pears that this doth ſhew his intent ta be, - 
| Reſp, the Leſlæ was to have this only as a leaſe. It. was alledged in anſtver to thif 
that the Habe ndum refers onlp to the land, but not to the wood in which he h 
vꝛopertp, and which was not demiſed unto him, he having the ſame, by the voß 
of grant; here in this caſe, the Leſſee hath a particular intereſt; granted hy 
woꝛds ot the leaſe, being demiſe, and grant, and ſo he ſhall be ſaid to bea Lene 
the land and a grante ofthe trees, and ſo ſhall have them as a diſt inc inte 
him; he hath a ſpectal and a diſtinct intereſt in the trees not as aLeſſee.butagy | 
23 Tlie. Der Yante i ſo that he ſever them)but not betoze ſeverance. As to the cafe urge 
fol. 374 pla- the Defendant ok 23 El. Dyer fol.; 74 placito 1 8. where a leaſe was made ol a 
cito 1 ’ and ot divers cloſes to the ſame belonging, by the woꝛds of demiſe, gran 
to farm let, together with all, and all manner of timber, wood, under⸗ Wood ail 
hedge-rows,thereunto appertaining(excepting the great Oaks, growing u 
of the cloſes, and about the Farm houle) there it is queſtioned. whether the a 
map tut down and fell the timber trees, not excepted, there adjudged that hk 
could not. As to this the taſe there differs from this caſe now in queſtion.inths 
there is the clauſe, that it ſhall be lawful foz the Leſſee to cut down, and ta 
at any time during the term; but there is na fuch clauſe in the tale of 23 
Dyer, It was urged by Davenport and Yclverton fo2 the Defendant, thatbp tht 
wo2ds and meaning of the Leſſo2, nothing doth paſs unto the Leſſee, by mas 
pꝛoperty, hut only as a Leſlee; but if this clauſe had tome after the Habendum 
might then have altered the caſe ; It is then tobe conſidered whether theclaul ; 
fo2 cutting down ſhall make anp alteration in the cafe. It was urged. then 

ſhouldnot; that this doth not at all inlarge the fo2zmer wo2ds, being only bpm 
of diſcharge of the party, as to the action of waſt, to be bꝛought agaiult hui þ 
But admitting the Leſſee here had a ſpecial intereſt, then the queſtion will. 
when he cuts them, whether he may take them away without ſpecial wozs 
Dodderidge Juftice, demanded whether the Jurp had found, that the Teſſa 
taken the 6 tres by him extepted. It was anſwered.chat this was not ſo m 
Dodderidge then demanded in whom the election ſhou]d be? as ta this the 

hereought to make his election of the 5 trees excepted, and befoze he hath oom 
Norte the dif- the Leſſee hath no intereſt at all in thereſt. and here the difference will ben * 
ferenceas to the exception is, of ſomanp trees upon the ground to be cut down and tan 
cleaion of withina certain time, and where not, within which time the Leſſo2 hath is 
— Le: election, but not after the time determined without any election made, alter 
ed. time paſſed, the Leſſee map then elect and cut down, leaving the number a * 
trees extepted, ſtanding foꝛ the Leſſoꝛ. In Foſter and Spencers Caſe, cited in 
Fofter, and ders Caſe, Coke 5 Part. fol. 12. where Leſſee fo2 pears aſſigns over his term e 
Spencers cale, cepting the timber trees, and aftermardg the trees were cut down, the ations: 
ere caſe, coke Walt held maintainable againſt the Anſgne : foz that this exception was bun 
5- part, fol. x2, Croke Juſtice: Bp the exception here of the trees, he hath excepted ſuch things 

by this, as he might except, and have, bp reaſon of the trees, as the p 
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i Trees, and Atoꝛns. Flemming chief Juſtice. The fole, and chief point in 
the alerts upon the true confiruction of theſe woꝛds tn the grant and how far 
» ſhall be extended. inpointof intereſt, and whether by theſe wozds, there be 
only aliberty, o2 an intereſt given: whether theſe woꝛds inthe leaſe, fhall-amount 
unto a grant of the trees, o2 only a liberty thereby given to theleſlee, ta tut them 
being impeathed foz the fame. As to this, No intereſt, by theſe 
sdopaſs unto the Leſſee, he hathonly alibettp to tell, during the term; and 
Ahe donot fell them during that time then thenremain annexed, and united unte 
the inheritance ; by theſe woꝛds there is only a liberty given to him to fell, which 
wounds do amount unto no moꝛe than this to malte him d ble in an action 
| is his ſo doing. Ik a mandobargain and fell to another ſo many 
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ſame, by the woꝛd (Oꝛant) but he is to have all bp the bargain and ſale, and then 
he tan have no right to this Pꝛeſentment, befoze the Inrolment of the Deed, and 
ſoit hath been adjudged : Ik in this pꝛintipal cale, theſame was by grant only 
fozfoniany pears, this would nothing at all aid him; what then ſhould help him 
is to beconſidered, whether( as it hath been urged) the clauſe in the leaſe bn which 
liberty is given unto him to cut down, whether this ſhall aid him oz not; this 
lauſe here as it is, can no ways at all aid him, fo2 notwithſtanding this clauſe, 
they become not Chattels until then are cut down: Jf a man doth leaſe his 
*MWanno? to another, with a ſtock of Sheep, theſe are Perſonals: Ik a man doth 
demiſe, grant and to farm let theſe Perſonals, he ſhall here have them no other- 
'wiſe than as aleſſee; but here in this caſe, (ag it was urged) he hath full liberty 
gien him to fell them, at any time during the term; pet theſe are not ſo in him. 

as anp diltinc and ſetled intereſt pꝛeſently, befoze thep be cut down here, they are 


Is reals, annexed unto the Anheritante and then are not. noꝛ tan be, in 


Judgment of Law, Perſonals, befoze ſeverance: In the next plate, the timeſis 
3 e when the Leſſee may tut them down, and this reſtg upon the point 
vf election, by reaſon of the Leſſoꝛs exceptionof ſix Oaks: It a man gives ta 
another the beſt Hozſe in his ſtable, the Donoz here ſhall have the election; in caſe 
dt a heriot, the ſame is to be the belt beaſt, here he who is to have the benefit 
. of the ſame, is to have the election; and that ſhall%y ſaid to be the beſt, which he 

tobe the beſt ; and acrooked Tree map be the belt fo2 ſome uſes : The 
next matter here tonſiderable is, the time within which the Leſſozis tomake his 
vlecnionof the tx Oaks, by him ercepted, and this ought to be made inconveni- 
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Scrivin Plaintiff , againſt Wright 
Defendant: 
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Plowdens 
C in Chancery, unto the Tozd Chantelloꝛ, and alſo the fraudulent den 
eric, G0 > and bs ings of the ſaid Wright, in obtaining the ſaid fieleale, ab 
| herebp endeavouring to avoid the Execution upon the ſaid Judgment, ſj 
Scriven him : All this me gpagic aporaring oo the 2d Chat 
102, he did hereupon caſt him and his Caule out of the Court of Chancery, mig 
tothe CommonlaW, and upon this, he being bekoꝛe in Execution inthe lin 
alie: Felverton movedto! Scriven, to have Wright again in Execution upon 
firſt Judgment, and upon this the Kule of the Court was, Quod remaneathicu 
Executione, ut prius fuit, attoꝛding unto the foꝛmer Judgment. | 
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un unjuſt cauſe ſhewed of the death of the child, and ſo theſe wozds no ways 
1 along unto the Plaintiff, and ſo by conſequence not Actionable. — 
Jattice, and F lemming Chief Juliice. Thele wozds clearly are not actionable, then 
being too general; but other wiſe it had been, if an untimelp death, with vio- 
lence, had been ſhewed when the woꝛds were ſpoken: This Caſe was lately 
here, two Pꝛiloners being in Execution in the Marſhalſie, and there dyed ; The 
Coxoners ſat upon them, and fo2 a long time then would not find it otherwiſe, 
but that then were ſtarved to death; and that ſo the party, who had them in Exe- 
eution, was the cauſe of their death; but afterwards they were better adviſed, 
there being no unjult cauſe of their death: Andthoughhe was the cauſe of their 
Fmpziſonment, being in execution, at his Suit, this was a good and a juſt cauſe, 
and they tould not find that they tame to anꝝ unjuſt death by violence; ſo in this Judgement 
Caſe, theſe woꝛds are not actionable, becauſe it is not ſhewed that the party dead for che Defen- 
tame to am unjuſt and violent death, and ſo the whole Court agreed clearlp, that dan. 
as this Cale is, the wo2ds are no ways ſcandalous, and ſo not Act ionable, and © us — 
fo nent of the Court was fo2 the Defendant, and Rule entred, Quod — * 
querens Nil capiat per Billam. | f 


Chamberlain Plaintiff, againſt Ewer 


Defendant. 


Entred Trinity 10 Jac. B. R. 
Rot. 931. 
* an action of Covenant: The caſe appeared to be this, Tenant fo2 thꝛee lives an action of 


(his own life being one of them) makes a Leaſe toEwcr the Dcfendant foꝛ ſix Covenant. 
pears, who made a Leaſe at will unto two men : Francis, who was Tenant foz 2 Sid. 347: 


- thicelives, dies, the two Tenants at will being then in poſſeſſion of the Land, 


the Tenant fo2 pears, foz and in conſideration of 400 |. to him paid by the Plain⸗ 
tif ſells all his Eſtate unto the Plaintiff,ſhcwingthe whole matter unto him,and 
how that the two Tenants at will did claimonlp at will, and to his ule, and then 
lets foꝛth the death ol Francis, who was the Tenant foꝛ thꝛee lives, and that he,vir- 
tute cujus, wag ſeiſed of the Free hold fo2 term of the other lives, as an occupant : , ko, 2. 123. 
And he being lo ſciſed, did aſſign, ſet over, bargain, and ſell to the Plaintiff all 
hisEſtate, Right, Title, and intereſt in the Land; to have and to hold this unta 
him, fo2 the lives then in being, and did further Covenant, that he had ſuch an 
Eſtatein the land, as would well warrant the ſale ſo by him made, and that he 
had full power and good authozitp to do this: And did further Covenant, to 
make him afterwards ſuch further and better aſſurance, as his Counſel ſhould 


2 Cr. 200.5334. 


ad vile, de cermino prædicto: The matter in Law was, Whether upon the death of 


Tenant foꝛ thꝛce lives, Ewer the Delendant had anp greater Eſtate in him, than 


| fox nears this being adjudged againſt him, that he had onlp an Eſtate fo2 pears, 


and that the Tenant at will ſhould be the Occupant, and upon this the Plain- : 
tiff b2ought his action of Covenant againſt the Defendant, fo2 notperfozming — 
with him, in making of his Bargain good, actoꝛding to his Covenant: In this no greater an 
tale the whole Court were clear of opinion, that — two Leſſees — 2 
at will. did enter, and claimed the land only at the will of their Leſſoꝛ (who was 44 ä be 


| the Tenant fo2 pears) pct upon the death of the Tenant fo2 thꝛee lives, the law in as an occu- 


thall nam malte ſuch a pꝛeſent change and alteration in their eſtate, that the law pant, though 
ſhall ow adjudge them to be in poſſeſſion of the land, as Occupants; fo2 where 2 
the atual poſſeſſion is, at the time ot the deathof the Tenant foz thꝛee lives, there nd yo 
the free hold ſhall ſettle andremai to be. As touching andther Point which was peration of 
moved, Whether the leaſe foz ſir pears.be here by this quite gone and determined, Law. 

| | | 2 02 
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oꝛ uot. As to this, the Court were tlear ot opinion that the ſeaſe fo2 pearg did fi 
remain in foꝛte; and that the Leflecs at willi ſhall have this Eſtate bp Occupans, 

in the nature ot a Keverſion-crpecant upon the Leaſe fo2 years ; but the Judges 
all agreed in this, that if the FreeHold had come to the Tenant foꝛ pears, and i 
had been both in one and theſame perſon, chere the term thould have been d20wng 


bp the acceſſion of the Free-hold to theſame, both which cannot ſtand, and he toge 


ther, in one and the ſame perſon, but the leſſer muſt needs be dzowned inthe grey; 
cr. Croke Juſtice. If the Leſſee foꝛ pears be ouſted, and afterwards the Le; 
nant fo2 thee lives dies here che Oiſſeiſoꝛ ſhall be the Occupant, and the Jay 
will no turn his w2ougful eſtate which he had by the dificiſin, into a right e 
ſfate,ag anOccupant. Williams. luſlice. A a Tenant foꝛ the life of another malt 
a Teaſe fo2 pears, the remainder fo? pears,Tenant fo? pears enters; then the 0 


nant foꝛ the athers life dies, here the Tenant fo2years thall be an occupant and 


ſiume taſeg a term fo2 pears. and a Free- hold map well ſtand together in one am 
the lame perſon: Fo2 if the Lellce foꝛ tmontꝝ pears, makes a Leaſeto his Aiſia 


38 H. 6. f. 38. 


his term foꝛ pears notdzowned, bp reaſon of the mean remainder foꝛ prars fun 


foꝛ five pears both are here in him S. the term and the Free⸗hold and this by te 


' ſon ofthe remainder foꝛ pears, which is inthe firſt Leſſee, ſo that both ol them ſhal 


here be well in him, ſimul & ſemel, without any dꝛawing of the one in the other; 
If Tenant fo2 an others life be diſſeifed, and dies the Fee-ſimple-here which je 
had gained by diſſriſin is converted and changed into arightkul Free-hold,andthat 
by operation of Law, ſetling now the Free⸗hold in him as an Occupant; andthis 
is warranted by the Book of 38 H. C. fol. 28. In the p2incipal caſe here, bp th 
opinion of all the Judges the Tenant fox pears map enter. and ſhall have ande 
jop his term which is not dꝛowned no2extina>, by reaſon that the term and the 
Freehold, gained bn Occupancy,are in ſeveral hands and that the Leſſees at wil 
here in this caſe ſhall be the Occupants againſt their own claim and the Freehold 
bp operation otf Law. ſhall be ſaid and adjudged to be in them, volens noleus. Y 
another time, Dyat moved the Court fo2 the Defendant. that notwithſiandingthy 
law be ſo, that the Tenants at will be adjudged in law to be the Occupants, xt 
the Covenant of the Defendant is not here b2oken, and. ſo the Plaintiff hath m 
cauſeof Action, and that the Traverſehere taken to the Plaintiffs Title, is will 
taken and good. And ag to this, if it doth appear in and bp any Kteco2d-thatthe 
Plaintiff hath no good Title to recover, then he ſhall be barred ; and ſo it is hen 
in this caſe, ſoꝛ he had but a term fo2 pears, and he grants only all his Eſtate and 


Intereſt. Williams Juſtice, If a man will grant to another his Mannor of Die, 


tu the which he had nothing, and Covenants that he had good right to grant this, 
whereas he had no right at all, this clearlp is a bꝛeach of the Covenant. Thecalt 
now in queſtion is, in an action of Covenant, and it is here expzeſſed, Quod i 
ſignavit, & conceſſit, totum ſtatum ſuum. And this further, to have and to 
fo? and during the termof the other lives; and did alſo Covenant, that the Plaiy 
tiff ſhould have and enjan this Eſtate, in this manner to him granted: ( when 
as he himſelf had but a Leaſe fo2 ſix years) The woz2ds are Barganiſavit, conch 
tic, & aſſignavit totum ſtatum, & clameum ſuum, de & in: The ſaid lands, Haben 
dum, &c. during the term and the natural lives of &c. and the wozds of tit 
ovenant are, Quod tunc habuit bonam auctoritatem, fo? to do ſo, and to pals 


Er the ſaid land, and the wo2ds of the Aſſignment are verp ſtrong, being afl 


the Eſtate which, habui, habeo, vel habere potero: And this Eftateſo by the Den 
dant aſſigued in this manner to the Plaintiff, was after the death of the Tenail 
foꝛ thꝛee lines. Flemming Chief Juſtice. Ju this caſe here, clearlp the Lealein 
pears doth remain, and is not extinct. Williaws Juſtice. If in this tale 

had onlp reſted upon the leaſe fo2 pears, and gone no further, this had been! 

good, and no bꝛeach of Covenant. Flemming Chi:f Juſtice. This is as plain 
caſe as tan be, all this being onlp a Covenant, and a Covenant that he ha 
good pomer ta grant the Land, and tomake fupther aſſurance foꝛ the ſaid termin 
the other lives, declaring unto the Plaintiff, befoze the grant, that he 2 
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Eſtate in him foꝛ the ſaid lives, which was not ſa, and ſo a clear bzeachof Cove - 

nant, Williams Juſtice. If a man doth bargain, and ſell to another, all his Eſtate 

in ſuch Lands, to have and to hold to him foz thꝛee lives: Here he doth fully de⸗ 

monſirate unto him the Eſtate he ſhould have, and which, by his Covenant, he 

ſhouldenjoy : Ik this Eſtaterannot be ſo enjoyed, this muſt needs be a bꝛeach ot 

Covenant. Flemming Chief Juſtice. The Defendant here hath affirmed to the 

Plaintiff, that he had an Eſtate foz th2ce lives, the which he palled to the Plain- 

tif, and Covenanted, that he ſhould enjop it, which now he cannot do, and ſo the 

Covenant bzoken ; but otherwiſe it would have been, if he had only faid that he 

had had but a Leaſe foꝛ pears, and that this Eſtate he had aſſigned over to te 

Plaintiff. Williams Juitice. At a man have a leaſe fo2 years, and an Eſtate by Oc: © 

cupancy comes unto him, in this caſe he map have and enjop the one oz theother, 

as beſt pleaſeth him. Flemming Cheif Juſtice, If Tenant foz another mans life, 

makes a lcaſe fo2 pears, which Leſſee fo2 pears makes a Leaſe at will: the Te- 

nant fo2 the others life dies, the Tenant at will here, ſhall be the Occupant ; the 

Freehold by operation of Law is caſt upon him, but this he ſhall hold and enjoy, 

ſubjett unto the Leaſe fozpears, fo2 that he cannot have and enjoy this eſtate of 

Freehold, but in the lame manner as the Tenant fo2 the others life held and en⸗ 

| . joped, the ſame, and he held the lame ſubjec to the Teaſe foꝛ pears ; but if there 

had been no leaſe at will made, then by the eſtate of Occupancy falling upon the 

Termoꝛ fo2 years, the Free-hold is pzeſentlpinhim, by operationof Law, and ſo 

by this the term foꝛ years is dz2owned, extinct and gone. Williams Juſtice, The 

Trayerſehere taken is not good. Diat urgedfo2 the Defendant, that there ig na 

breachof Covenant here mentioned inthe Declaration, and ſo the tame not good: 

It is here laid, that then were the firlt which did enter, and ſo were ſeiſed, ut 

primi occupatores: And this is nu good pleading, but it ought to have been ſhety- 

cd that then did enter, Et occupaverunt. The whole Court againſt him clearip in 

this, that this is good notwithſtanding this Objection : It is here ſaid, that 

they, after the death of the Tenant foz the other lives, Primo intraverunt, & tunc, 

Ke extunc fuerunt ſeiſiti, in their Demein, ut primi occupatores: 2— Court 

agreed the pleading to be good, and that the Covenant of the Defendant wag Judgement 

b2oken, and ſo the Plaintiff had no cauſe of action, and ſo by the rule of the whole dien for the 
Court, Judgment was entred fo2 the Plaintiff. | Plaintiff, 


Nota, Upon a Trpal at the Bar, in an Action of Treſpaſs and Ejectment, Nota, The 
upon a Teaſe made bp Yugbands and their Wives, fo2 trpal of a Title, and the manner o6leat- 
| ſame executed by Letter of Attoznep, who bp fozce thereof was to enter into and Late f 
Land inqueſtion, and thereto deliver the Leaſe ; The Teaſe and Letter of attorney, by 
ttomepbeing pꝛoduced to be p2oved, it appeared to the Court, that the Teaſe, Husbands and 
and Letter ol Xttoznep were onlp ſealed bp the Pugbands, but not > 
Wines and that the Attoznep did enter in the name of the Pugbandgonly, and vr dl of 3 
not in the name of them, andof their wives: By the opinion of the whole Court 
this was not legally done, fo2 that the Wives ought allo to haveſealed the Leaſe 
and the Letter of Attozmnep, and that the Entry bp the Attomepought to have 
bern in all their names, and foꝛ this omiſſion the Plaintiff perceivi the opini- 
81 of the Court tobe againſt him, became Non-ſuit, and by all the Judges the 
authoritn given by the Þugbands ſhall not bind the Wives; and that the Wives 
here, not ſealing the Leaſe and Letter of Attoznep, ſame being to deliver a 
Leaſe made by them all, both by the zus bands and Wives, whereas there was 
noſuch Leaſe pꝛoduted ſealed by them all, and ſo the a 2ity given by the letter 
— — * 1s meerlp void. by reaſon that the Wives did not ſeal the Leaſe and 
f etter of Attoꝛnen with their Hus bands; and in all this the whole clearly 
greed, and ta the Trpal pꝛoteeded no further, the Plaintiff being Ron uit 


Baker 
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Baker Plaintiff againſt 
Defendant. 


An Aion up- T Na ſpetial Action upon the Caſe, fo2 being interrupted in the injopy 
on th cor I Common: The Caſe appeared to be this, A woman fole had right op 
common, Common, foz termof her life; ſhe takes the Plaintiff to husband, who being 
Where the hindzed in taking the Common, bzought an Action upon the Calc in his gz 
Hurbgnd . name, without naming ofhis Witc ; whether this action was well b:ought, wg 
dich of nis the queſtion: By the opinion ok the whole Court, the action is well bzoughrhy 
wife ſhal the Yugband alone, without naming of his Wife, being only to recover gy 
have an action mages; and ſo in alltaſes where damages areonly to be retovered, as ina Oat 
without joyt- impedit, and Ejectione tirme, he needs nat to jopn his Wife. 4 


ing his Wife, | 
Erle Plaintiff, againſt Mullineux 
Defendant. | 


Entred, Hillary 9 Jace B. R. 
Rott. 513. 


An Audita 1 an Audita querela, the Caſe appeared to be this: A mandid acknowledge; 
querela by a Kecognizance, and afterwards made a Feoffment in ce, Exccution is ſnedz 
Feoſee of 2 gainlt the Feolkee, who makes a Feoffment in Fee over to another the ſetand f 
ther it will lie PEfee bzings an Audita querela, tu have Contribution : The queſtion was, wh 

ther heonip map maintain this. But moze particularly the Cale was this:J 


Or not. 


The Caſe. man having Land in two Counties, did acknowledge a Statute with whichhis 


2 Cr. 227 Land was chargable; afterwards ot theſe Lands he makes two ſeveral Feoff 


ments to Mclineux, and to one Laicon: An extent upon this Statute is ſued au 

againſt Laicon, and his Land, who afterwards levies a Fine of this Tandum 
Ele, whobzings this Audica querela againſt Molineux, the other Feoffez, wh 
+ ---*  pleadF allthis matter, and ſets foꝛth the extent againſt Laicon, and the F ine a 
terwards levied by him: Upon this the Defendant demmurred in Ta, amd 
the queſtion here onip was, Whether the Plaintiff, as this Caſe is, maphavethis 
Aucdita querela, oz not. Telverton fo: the Plaintiff, that the Audira querela is wil 

-  H2ought up by the Plaintiffalone, the extent here was had, and the ſameretury 

ed: The queſtion is, Whether he now map have an Audita querela to remove tif 
extent; this he map well have: In this Caſe, the nature of this Wzit of Avi 

querela, is iu the firſt place tobe examined: As to this, this Wꝛit initſell, x 

mands nothing, the ſame being but as a Commiſſion tothe Juſttces to exam 

the matter: And it is a ground in Law, that a Purchafoz, who comcs in i0!1 

valuable conſideration, ſhall not be charged alone, butevery one ſhall becqual 

213 charged, pro rata, attoꝛding to his due pꝛopoztion, and not otherwiſe. Firl, 2 
— — is plain bn Fitz. Nat. Bre. in his Chapter of Audita querela, fol. 104. G. N-& 
5% f. Der fol, 105. C. That the Feoffee himſelf ſhall have an Audita querela, and ſol 
fol. 35. placito the ſame reaſon the Feoffee of a Feoffee ſhall have the ſame, and ſo map th 
„ icth Feoffee have it, 29 H. 8. Dyer fol. 35. placito 27. An Audita quer 
e by the Feoffee of the Conuſoz, and with this agrees Mich. 2 & 3 Eliz. Dycr fol, 
g. 1093. placito 30. and 31. andHillar. 16 Eliz. Dyer fol. 331.332, placito 23 & 24 


18 b. 3. fol. 25. It appears by 18 E. 3 fol. 25. Fitz. title error placito, 71. And 17 Book of 
2 


Aſſiſes, placito 24+ That a Fcoffee ſhall have a Wꝛit 67 Erroz, to _ 
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, 


| -Exccution where the ſame was not lawfullp done; the ſame Law fo2 the Audita 


in E 1 . in Sir William Cook 3 pars, 
ela: The Law delights mn Equality, as appears Coke 3. pars in Sir Wi , 
Herbert Caſe, fol. 42, & 13. and in 25 H. 8. Brooks Caſe, fol. 15. placito 71. If a cy 3. Brook 


man be ſeiſed of twenty Atres, is hound in a Statute Merchant, and makes a cc; 7c. 


Feo 
eoffces, he ſhall have an Audita querela againſt the other Feoſfees to 
on bution ; 32 Feoffee of a Feoffee may habe an Aſſiſe ot Nuſans, and 


that to: a Nuſans which was befoze his time, fo2 that this runs with the Land: 


— if there be Lozd and Tenant, and the Loꝛzd doth imp2ove, as by 


Taty he map do, and then the Tenant makes a Feoffment in Fee, the Feoffee 
ſhall not avoid this impꝛovement, 7 R 2. Fitz. tit. Admeaſurement placito 4+ 7 R. 2. Fitz. 


is time, foꝛthis is a voluntary act done bythe Lo2d, ſo the Feoffee of the Te- . 
Tent hol avoid an incroachment by theLo2d againſt him, Fitz. Nat. Brev. E. N. B. f. 223 
fol. 22. B. It an erroneous execution be ſited out againſt the Kecogniſoz; his R. 

Feoffee map have a Mꝛit of Erroꝛ to reverſe, and ſo to avoid the ſame, although 
he be no party to it: This Wꝛit of Audita querela, doth not call the Judgment 
in queſtion, but affirms the ſame ; fo2 by this Mꝛit, he onlp ſues ta have contri- 


bution towards the ſatisfping of the Execution and the Judgment, ſtill re- 


mains in its full foꝛre. And this Caſe doth differ from the Caſes of decett, er- 

ro2 and attaint : Fo2 he that will maintain any of thele Actions ought to be a 

party to the firſt Judgment, Brooks Caſes, 3 5 H. 8. fol. 61. placito 275. It a man 25 H. 8. Brook 
holds thzee ſeveral Mannoꝛs of thꝛee ſeveral Loꝛds in Chivalry, and each of them cas, Ge. 

of equal value, he cannot by his will deviſe two ot the Manoꝛs, leaving the third 
Mannoꝛ to deſcend unto the Heir, by the Statute of 32 H. 8. cap. x. But he is ta 

deviſe two parts ol each Mannoꝛ: The Cale of Tenant by Statute, differs from 

this Caſe, and from the Caſe of Leſſee fo2 years, who ſhall be compelled to at- 

turn; but otherwiſe it is of a Tenant bp Statute o2 Kecognizance : Foz the 
Lawherecreates a p2ivity, and an Avowyp ſhall be made upon him without any 
At nt, andſoupon the whole matter the Audica querela, ig here well bzought 
and la pꝛaped Judgment fo2 the Plaintiff. ' Serjeant Nichols fo2 the Defendant, 
that the Audita querela here, as this caſe is, doth not lie. The queſtion here is, 
Whether this Feoffee alone ſhall Have this Audica querela, ts Have contribution - 
02not: As this Cale here ig, he ſhall not, Coke 3. pars fol. 12. Sir William Har- Coke 3. pars, 
berts Caſe, that the Heir ſhall nat have Contribution againſt a Purchaſoz,becauſe Cc. 
hecomes tothe Land without anp conſideration, and he ſits in the ſeat of his An- 
ceſto2 ;- theFeoffee here ſhall not have this Audita querela, ag it appears by Trin. Trin. 17 K. 3. 
17.3. fol. 43. placito 32. That the Feoffee Himſelf ſhall have an Audita querela ary © . 
to habe Contribution; This is meant the firlt Feoffee, 18 E. 3. fol. 25. beſoze e 
cited, the Feoffee ſhall have a Wzitof Erroꝛ, where he is the party grieved bp the * 
Crecution ; but here in this pzincipal Cale, theFeoflee of the Feoffee is not the 

artp grieved by the Execution which was had in the time of the firlt Feoffee,and 

aby this his Feoffment, tranfit terra cum onere, and ſo ſhall have and enjop the 


Land in the ſame manner and plight as he found the lame, and that was to be 


lubject to the ſaid Execution, and not otherwiſe, fo2 here bythis Feoffmentthus 
made unto him, tranſit terra cum onere: But he in Remainder oz Heverſjon, - 
Hall not habe a Wꝛit of Erro? till after the deathof the particular Termer fo2 
life, at the Common Law, upon a feigned recovery had, becauſe the poſſeſſion 
was not taken away fromhim, being not the party grieved: And koꝛ the reme- 

of this, was the Statute of 9 R. 2. cap. 3. made; and«fo2 this ſee 4 H. 8. Pyer Guts af 
and Coke 3, pars. the Marqueſs of Wincheſters Caſe, fol. 4. Perkins chap. Grants, 9 K. 2. — 
fol. 20. placito 95. The Gzantee ok the Keyerfion ſhall not have an Action of Coke 30. pars, 
Waſte, topuniſh Waſtes done in the life time of the Gzantoz ; neither ſhall fol4. G. 
he enter fo? a Foxfeiture in the lite time of rhe Gꝛantoꝛ, noꝛ yet fo2 bꝛeach of a 


Condition broken in the lite time ofthe Gꝛantoꝛ: It cannot be denied, but if a Nu⸗ 


ſans 
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— 


16 


Pan 


4 Aſſiſarum, 

placito 3. 4. 

& 3. f. 36; 
Co 


Termin. Trin. 


11 fac. B. R. 


12 Aſſtſarum 
placito ulti- 
mo, c. 


37 Eliz. B. R. 


Sir Richard 
Shutttworths 


7R. . Fir 

Admeaſure- 

ment, placi- 
0 
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ſans be erected in the time of the Father by him, and fo afterwards continue 
the ſon, that the Fcoffee ſhall have an Aſſiſe of Nulans, and ſo is the 4 bool 0 
Aſſiſes, plac. 3. & 4. E. 3. fol. 36. & Cook 5. pa. fol. 101. in Penruddocks Cafe, Th 
Feoffee here in this Caſe ſhall not have his Audita querela, the ſame bein 
transferred unto him by theLivery, the ſame being a collatcralthing ; nin 
ſhall ſuch a Feoffee have a Wit of deceit, but a Scire facizs ad computandum j 
map have, and to be relieved this way, and by no other means: There wag q 
Cale. in the Court of Wards, upon a falſe office there found, and there it was 
held, that the Feoffce could not have a Bill of Traverſe, and pet his Feu 
might have had the ſame : So here in this Cale the Feoffo2 might have hazy 
Audita querela, but not his Feoffee> and fo 5 Au Judgment fo? the Vein 
dant. Flemming Chicef Juſtice, and the reſt of the Judges did all of them indiy 
to be at Opinion, that this Audica quercla did not lie foz this Feotfee, fo that 
is not the perſon grieved by the Execution, becauſe that the Land wag cla, 
with this Execution and he bought the Land with the clog, Ec tranſit terra an 
onere, and that foꝛ this cauſe the Audita quercla here, doth not lie by this faut 
and fo without anp further Argument, this Caſe was adjourned to aw 
time. Afterwards, Termin. Trio. 1 1. Jac. B. R. This Caſe was movedagzy, 
the Queſtion being, Whether theConuſee of the Feoſffee, after the extent a 
cuted, map have his Audita querela, o2 not: It was urged by George (ug 
that he cannot have his Audita querela: After the Extent Executed, the Fenſfy 
himſelf hath good cauſe to have an Audita querela; but where the Feofee un 
ed an Extent to be had, and afterwards levies a Fine, Whether this Aula 
querela map be transferred over to another, oꝛ not: That it cannot be trauen 
red aver, foꝛ that, tranſit terra cumonere : Allo if one have cauſe to have aui 
of Erroꝛ to reverle a Judgment, he map well do this; but if he afterwany 
makes a Feoffment, his Feoffce ſhall not have anp ſuch benefit by a Wit of &; 
ro2, as appears by 12 Aſſiſar. placitoultimo, & 20 Aſſiſar. placito 2, Where it; 
pears, that after a Feoftment, theFeoffee hath no remedp, 37 Eliz. B. R. Sul 
chard Shuttleworths Caſe, where it was held, that a Wꝛit of Erro2 doth rell, an 
run in pꝛivitp, and that by a Feoffment over, after this accrued, the lame i 
not transferred over to the Feoffee, and there adjudged, that theFeoffee ſai 
not have a Wit of Erroꝛ: the Feoffce ſhall not have an Attaint, noz a Wit 
of Erroꝛ: The reaſon of this map be pꝛoved Hp other Caſes, as bp 33 E.3-fit, 
tit. Avowry placito 255. & 18 E. 2. Fitz. Avowry, placito 217, The ſame cat, 
where there was Loꝛd and Tenant, the Lo2d encroaches Services from his 
Tenant, the Tenant, after the encroachment, makes a Feoffinent in Fee: J 


- Feoffee ſhallnothave a Wzitof Ne injuſte vexes ; and ſo is F. N. B. ſol. 11. Ch 
and 10 E. 3. there cited : And ſo if the Loꝛd grants over his Seignoꝛp, andth 


Tenant attozns, he ſhall now have a Ne injuſte vexes againſt the Gꝛantte i 
the Seignozp. 7 R. 2. Fitz: tit. Admeafurement, placito 4+ comes full to theres 
ſon of the pꝛincipal Caſe here; and ſo is alſo Fitz. N. B. fol. 148.1. & 10. 
Where the Sua rdian aſſigns fo2 Dower, moze than ought to be, and afterwards 
grants over his Eſtate, the Aſſignee ſhall not have a Wzit of Admeaſurenent; 
and ſo if the Heir within age, aſſigns Dower moze than he ought, A Guard? 
an in right ſhall have this Wait, but if he grants over his Eſtate, his aſl 
nee, who is Guardian en fait, ſhall not have the ſame Wzit, becauſe this was: 
thing in Action given, 4 E. 3. 35. A good caſe to this purpoſe, Where one hat) 
a Common, and tg diſſeiſed of it and afterwards makes a Feoffinent in Fer, tf 
Feoſtee ſhall have noremedp; but if he bzings an Aſſiſe, and is barred, hemi 
have a quod permittat, hut if hemakes a Feoffiment, his Feoffee ſhall not halt 


Coke 5. pars A quod permittat; and this gives full anſwer to the reaſon given Coke 5. pm 


f. 100. Penrud- 


doobs Caſe, 


fol. 100. in Penruddocks Caſe, whp a Feoffee ſhall have a quod permittat lo: tif 
continuance of a Nuſans: As to thecales that have been objected bp the oth! 
fide» of 17 Aſſiſar. placito 24. & 18. E. 3. 25. being truly examined, do make i 
gainſs the Plaintiff here: There it is held, that the Fooffee ſhall have e Ee 
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and ſo foꝛ the Feoffeeof a Feoffee; and ſo ig Coke 3 pars, fol. 13. ** 3 pars, 
and ſo the realon of thig Cafe is well opened : The . 


Feoffce * tan Judgment 
map well ha ve th 

of Crop given 

Audita querela; fo2 this demands nothing, this Wzir being only in the nature of 
a tomplaint. to have an examination ot the matter complained ot and therefo 


- 
2 


3igsns Plea in an Audita querela, becauſe the ſame demands nothing; and | 
Fitz, Nat. Fre. fol. 22. B. hath upon the matter this — erp Caſe: It one ſueg our F. N. B. f za. 8. 
un erronehus Exetution againſt the Kecogniſoz, thefeotfee of the Rerogniſaꝛ ſhall 
Aut of Erro2; and this is grounded upon che Bool ot 18K 3. Where 
igtalled an Audita querela, and ſo meant to be: It is agreed, that L aioon the 
kit fedifee, and the feo oz Himſelf tannat, now after his feoffinent, have an Au- 
dita querela: This Wit is in the nature of a Commiſſion, to examine the mat⸗ 
ter complained of, and matterof deceit.is the matter ot this Wit : it is to be a- 
greed, that feoffee of a feoffee ſhall not have an Audita querela, till he be grieved 
withthe extent, 17 E. 3. 32. The feoifee of a feoffee bꝛought an Audita querela, and 17 E. 3. £32; 
ruled good, and here the fecond feoffee is grie ved by this extent as well as the | 
firſt, he therefoze map as well have an Audica querela as the firſt feoffee. Dodde⸗ 
ridge Juſtice, The Plaintiff here ought not to have this Audita querela. Nota, That 
the Judges did not argue this caſe, no2 delivered anp poſitive Opinion therein, inaſ⸗ 
as the j had agreed the matter in difference between themſelves ; 
and ſo this Cale was taſt out of the Court, and went fine die: But by Haughton 


Land with the charge thereon, and therefoze he cannot have this Audita querela, **** ? 
unleſs the firſt Extent had been had againſt him then he might well have had 
this Audita querela fozhig remedp herein, and ſo to have Contribution: But here 


- Juſtice, and the reſt of the Judges, agreeing with him, the feoffee here did take the om * 2. 


| Mthis pjincipal rate it is not ſo, becauſe the firft Extent was had againſtthe .- 


Kemi befoze, and therefoze the Cogniſee not to have this Audits queeela ; and ſg The matter by 
though the Opinion of rhe Court was againſt the Plaintiff, pet no Audgment fZ<<wcnt — 
was given herein, becanle the marter was ended bp agreement between the Gee : 


1 


* 


— 


- 


L. S. Plaintiff, againſt Martin and Gannyſtone. ©. 


* 
8 o 


An Informatl. 

on A A Parſons, upon the Statute of 21 H. 3. cap. 13. againſt ane of them fy 

ar H. f. Ot. © Non-refidencp, and againſt the other faz taking ak a Farm; the ane of they 

* «pleaded fickneſs. and that bp the advice of his Phyſitians, he removed mtohe, 

| ter air.fo2 recovery of his health; and this is juſtifiable-bp the whole Court ; ia 

cons — moꝛe foꝛ this, Cook 6 part fol. 2 1. in Butler and Goodales Caſe; The: other pleaded, 

(© *thathe.took the Farm only fo: the maintainanceof his ouſe and Famitlp: # 

this is alfo juſtifiable by the opinion of the whole Court. George Croke\nwy, 

ed the Court fo2 the Defendants; that the Plaint it was a common Infomm 

and that he did pzefer this Jnfo2mation againſt them, :only fo2 their veratin, 

* andſo to dzawthemtocompound with him, as fozmerlp he hath ſo donebys 

thers, fo2 which then pzofecuted an Jndictment againſt him in the Country. ip 

Stat. 18 Ele. Bn the Statute of 18 Eliz, cap. 5. made to puniſh common Jinfozmers fo; ther 

— : *. .Abuſes; The whole Court did adviſe themt2pzoſecuce this Indicment again} 
| Him. George Croke moved fo2 the Defendants That in regard the Ini 

_ - +. .-» 48g manof no means, that the Court would oꝛder him to put inſufficient Sur 

ties to anſwer Coſts if the matter went againſt him, and that then the Dein 

dants would pꝛeſentip anſwer the Jinfozmation. Williams Juſtice, nullam habe, 

E mus talem legem, this is not to be done, but the Rule of the Court was, that the 


in perſon. 11210 


ET .- Gray Plaintiff ; againſt Gray 
, _— _ © Defendant. | 
| Entred Hillar. 9 Fac. B. R. 
Rot: 513. 


* ” 
” *# 
« 
— 
» 
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Adion upon 1? an Action upon the Caſe,fo2 a Pꝛomiſe, the tale appeared to be this; theft 


the Caſe fora in conſideration that the Plaintiffhis Son would pap ſuch a debt im hm 

dew ab Oh aſi and os that he would ſuffer his Land. to deſcend hm; 

[| In an Action bzought foꝛ bꝛeach of this pꝛomiſe. he ſets tozth in his De — 

the mony paid by him in ſatisfaction and diſcharge of the debt, and fo2 — 
Pꝛomiſe by wap ok pleading) he ſets foꝛth, that he did not ſuffer his Land tode 

unto him; upon this they were at ilſue, and upon this iſſue a demurrer mas )en, 

ed, that this was no good iſſue. Williams juſtice, the difference will be where te 

tale ariſing upon the Aſſumpſit is in the Affirmative, and where in the Peg 

tive; where the lame is in the Affirmative, there it ought to be averred in 

that the Land did deſcend,but other wife it will be, where it is in the Negatives 

there it is good and ſufficient to lay, as here in this caſe, quod non permilit, - 

he did not ſuffer the Land to deſcend ; and herein the whole Court agreed, — 

good iſſue may be taken upon this plea of non permiſit, that he did not ww 5 
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N Inkoꝛmation by him exhibited againſt the Defendants, being tun 


Defendants ſhould not anſwer the Jnfozmation, befoze the Inkozmer appeany 


Sasa 


— 
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oth 7 


n. 


to deltend; and fo by the opinion of the whole Court, the Action here is Judgien gi 
wel bxught, and by the rule of the Court, Judgment was given koz the Plain- pin 


9 


» 


Dowty Plaintiff, a gainſt Famne 
Defendant. 


JP an Action of Debt, upon a bond, conditioned foꝛ the ſaving of the Plaintiff Yelv. 226. 
harmleſs, from papmentof all Legacies, and ſhews fo; his grievance, bn a5 
wap of breach, that there was aſuit commenced againſt him in the Chancery, fog pebe upon « 
a legacp. Jt was moved, that this Declaration wag not good, becauſe he doth Bond. 
not therein ſet fo2th any Legacy at all given, neither doth ſhew ann place where 
the Chancery wag. Williams Jutiice, in all caſes where a man pleads anp thing 
gut of the Chancery, o anp thing to be done in Chancery, he ought in 8 
to ſhewthe ſame certainly, and to ſap, in Cancellaria apud Weſtmonaſterium, and 
| thigigverpcleer- Flemming chief Juſtice, when an Ozder is alledged to be made 
in theCourt of Chancery, no Venue can be foz the trial of this, unleſs a place 
certain bethewed, and fullperpzeſſed, where this place is, from whence the 
Benut is to be, in caſe -. other pleads, that no ſuch Ozder wag made, and up- 
on this at iſſue, the Plaintiff in his Declaration, certainlp to ſhew the 
| place where the Chancery ig. Allo the Plaintiff hath here ſet fozth, that he was 
rharged with thepapment of a Legacy, but doth not ſhew, as he ought to have 
done, in ſacto, that ſuch a Legacp was deviſed, and that he was charged with 
2 papment of it: fo2 his bare allegation, as here it is, is not traverſable, nei⸗ 
| tan any iſſue be taken upon this allegation of the Plaintiff, as here it is, the 
giftof acy ought to be traverſed, and therefoze this ought to have been 
— wp expꝛeſſed by him, that ſuch a Legacp was given. Croke Juſtice, the 
Plaintiff here ought to have redured his general allegation, in a moze ſpecial, and: 
manner, and to have ſet fozthin faQo, that ſuch a particular Legacy _— | 
$ given and deviſed; and allo he ought certainly to have ſhewed the place Nil com © 
where the Chancery wag:the whole Court clearly agreed in all this, and over-ruſed per Bilam, 
- againſt the Plaintiff, that the Declaration wag not good, and fo the 
of the Court wag fo: the Defendant, Et quod querens Nil capiat per Billam. 


Childe Plaintiff, againſt — Defendant 


Nan appeal of ANurder. Nota per curiam, that in an Appeal, the appellant la n Arran 
[age bereadp at r by his Atte x - and this I "_ 
- wagloheld in Child's Appeal, where theCounſel fo2 the diddemand 
Oper of the Wzit, and of the return of the ſame, and there was no Wzitreturned 


the Sheriff, pet theCourt at f \ 
dye | NE” Ne lant tobe Bun duft, bu the 


court did . he 
. — ar, and did _ the Sheriff 


p upon pain of 201, 


Dai Auſtin 


En BB STRUT ARTRSCLCDTZ > 


Part Il. 


| ; 20 | Termin. Mich. 10 Jac. 


i 

1 

1101 
| — - — et ——— —oo 
5 


[1 Ain Plaintiff, againſt Clifton and others 
| Defendants. 


Entred, Paſch.- 10 Jace B. R. 
Rott. 1 72. 
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1 A Probibition 
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ll J nt i | 
dann vers to he ell taken, and io Judgment was given againſt the Plaintiff, . 
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. . «Goodſon Plaintiff againſt Duf// Defendant. 

. Enftred. Hillar. 9. Fac. B. R. ans 
„ 13 1557 Rotten. 
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78 a WiitofErroz, toreverſe a Judgm in | 

Lee 1 — Bond of 300. J. The Plaintiff there declared upon a cor to reverſe 
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theſuddenandſpee 
theſpeedp doing of J ' | | 
Cradel men and Merchants, and fo2 the pzeſent determination of all doubts and 
queſtions there then arifing; and that only upon ſales and contracts, had in the 
Fair and Market, and during the time thereof, but not fo2. matters acted an;xd 
done befoze o at anp time after the Fair oꝛ Market held; but faz matters ha- 
ning and-axifing in pleno mercato, 92 in plena feria. 8 H. 7, fol. 55 ta a Fair a 8H. 7. fol. 4 b. 
Court of Pppowders is incident, and bp the Gant of the Fair this doth pals, 
and with this agrees 19 H. 8. Brookes Caſes fo). 2. placito 7. and Brook Title Inci- 19 #. 8. Brooks 
dents placito 3 4. and not to be ſevered from them, neither vp grant no? by reſer- Caſes, ſol. 2 pl.7, 
vation, 2 & 3 Phil. & Mar. Dyer fol. 133. pla. 80. the Plaintiff in a Court of Py: , . — 
powders doth count of acontract, made in the laſt Fair befoze, where no Plaint 133 /acic 80. 
was then begun, noz any Judgment of Amerciament, of the Defendant then gi- | 
ven, and this was held a good erroꝛz in both, by all the Juſtices of both Benches, 
Mich 42 & 43 Eliz. B. R. cited Cook 10. parts fol. 73 in the Caſe of the Marſhalſea, Mich. 42 & 43 
where Hall bzought a Wꝛit of Erroꝛ againſt Jones, to reverſe a Judgment given . B. R. c. 
againſt him in the Court of Pypowders, ot the Market, in the City of Glocetier, | 
fo; that, that Hall had publiſhed ſlanderous wo2ds of him (S) Mr. Jones and his Jos ns Ree 
Clerks have by colour of his Office, extozted and gotten-300. |. per annum ꝓm un- Shop i 
lawful means, foz many years together, above their ozdinary fees, fo2 pzoving 5lue/ter. 
| ETeſtaments,: and granting of Adminiſtrations, the which Judgment was 
reverſed fo2 two Errozs. 1. Becauſe the woꝛds did not concern amy; matter 
touching the Market, therefoze the Court had ns Juriſdiction of itz but ff 
me flanderg any which trades in the Market, in anp thing which concerns | 
his trade, there an action foz this well lieth-). 3. It appeared in the Count that. Er- 
the woꝛds were ſyoken befoze the Market, and not during the time of the Mar⸗ = 
bet: tg as this Court hath; uv Juriſdiction, but in matters conceriting the 
rket , lo the ſame Court hath no-Jurildicion, fo2 matters concerning 
the Market, unleſs they were acted and done during the time of the Warner. 

+ libro 5, fol. 334. a2. De Brevi de Recto- 1. De diverſitate, & diviſione 3,4%. liv, g. 
ſummonitionis. It is there ſaid, per quindecim dies, ante diem quo compa- fol. 334. a. 
tere debeat , ſummonitio ought to be, Et talis ſummonitio — debeat 

egitima 
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Stat. of 17. E. E. 4. capite 2. No Steward oz other Miniſter of a Conrt of Pipouders, Chall uh 


legitime. Si minus ſpatium contineat poſſit᷑ illigitimam judicari, niſi ob cauſam A 
mam, minus tempus tiatuatur, ut propter perſonas, qui celerem habere debeant ja 
ficut ſunt mercatores, quibus exhibetur Juſtitiam pepoudrous, by the Statue x 


nen. in the pꝛelente of the Defendant, do ſwear that the contrac in the Da 


4% 6. plea upon anp action, at the ſyit ot anpperſon unleſs the Plaintiff oz his à 
tien, &c Wag had, ond made, during the time of the Fair and within Da 


riſdiction of the Fair (but this Oath ſo taken) ſhall not contlude the Defendiny, 


krom pleading in abatement ofthe Acton, and to the Juriſdiction of the c 
Stat. bf 1 R. 3. this ſtatute by the ſtatute of 1 R. 4 cap- 6. ig made perpetual: in this N 
cap... kaſe here, the Defendant in the Court af Rocheſter, was condemned in nag 

dl debt; fo2 300 l. upon a Bond, and contract fozmerln made, and entred jk 


and ſo fo2 this cauſe the Judgment is erroneoug: A lecond erro? in the life 


the Court, they being (as is ſet foꝛth) to hold lea of this, bp preſcription, wit 


rellins & Haul. by grant, and this is impoſſible, it cannot fo be, and to this ofe was 

— > — and Holemans caſe cited, 43 Eliz. B. R. where a Court was laid to be held wh 

— B. R. Majoꝛ and Aldermen of D. Ec. by preſcription and by the Charter ot the Geiz 
3 this was aſſigned foꝛ erroꝛ, and foꝛ this cauſe the Judgment was reverſed; \zg 


1 Cr. 49. <© here in this Caſe, the Court could not be held bp both (S.) by cuſtom, andi 


by Charter, but it ought to have been expꝛeſſed, that the Court was held by 

one, oz bp the other, and to have fet fozth by which; as thecaſe here is, 
doth not appear, by what authozity they held this Court, and fo? this caſed 
z Error, To the Judgment is erroneoug. 3. The Judgment is erroneons. ko; thatth 
trial here was not good: the Defendant here pleads payment of the 'monp; # 
the houſe of the Plaintiff, and doth not ſhew that this houſe was within the 
4 Error, riſdiction of the Court. Allo 4: the veni re facias is not good ; the fame ben 
made returnable coram me, vel ſufficientem deputatum meum: and he cannothar 
| make a Deputy, being ina Court of Pipouders; aiid fo foꝛ this cauſe the Jubp 
28 & 39 El. ment ig erroneous; It was urged allo by Barker Serjeant and by Finehof Gre | 
1 Inn, that the Judgment here is erroneous, and Williamſons caſe cited, to bez 
caſe. 29 Eliz. where it wag held that a Court ot Pipouders, hath no Juriſdiction at a 
ut fo2 ſmall matters, and foꝛ ſuch as do happen to ariſe ſitting the Cour, 
TY and during the time ot the Fair, but not befoze ; and it is againlt the nature x 
Court of Pipouders, ta hold plea of matters not happening, and ariſing int} 
Pair, and during the time of the ſame, and in no eaſe of matters done bein 
22 E. 4. ſol. and out ol the Fair: it appears by 22 E. 4. ſol. 3 3. b. that a Court ot Pipondas 
33- b. oughtto be held on that dap, on whith the ſame was granted to be held, oth» 
5 wile the pꝛoteedings there will be erroneoug: the Court of Pipouders is defied 
Fedis pulveri · to be curia parvi gonderis, and this is to be Curia pedis pulverizati, and ſo the Lad 
chief Juſtice Anderſon did uſe foz to define it. Geroge Crook fog the Defendant, thif 


x Error. judgment was well given, and is noterroneous, but ought to be affirm, 


pulverizati / As touching the firli erro2 inſiſted upon, becanſe the pzoceedings there, uf 

2 | fo2 a matter ariſing out of the Fair; theſe pzoceedings were good, and it map 

well be fo : this Court ig,called,- Curia pedis pulverizati, foz the ſpeed iim 

| uſed, in the p2eſent diſpach of matters. But in cafe of a pieſeription, aj 

rt map verp well be without a Fair, and this map fo be from time u 

rg E. 4. fol. 8: me, and from dap to dap, incaſe of a pꝛeſtription: and in 13 E. 4. fol. 8, l 

b. it is ſo adjudged in point of a Wꝛit of Erroꝛ, where the Erro? aſſigned to f. 
verſe a Judgment given in Curia pedis pulverizati, there alledged to be hi 

ſecundum conſuetudinem ejuſdem civitatis, the erro2 infiſted on was, becaule ; 

did not thew, that the matter whereupon the Acton was bzought, was in ple 

mercato vel in plena feria, it is adjudged expꝛeſip, that this was no woe 


becauſe the ſame was laid to beheld, ſecundum conſuetudinem civicatis, and that ii 


in this manner, ſuch a Court map be held, without a fair, oꝛ market, and that tf 
King map well grant ſuch a Court to be held from dap to dap, andſucha 6 


* 


"NY r OTROS = | 
SS SFS Sasa er,, . . . 


. AA F#oOmftt}}. £4... <tft . ary Cw - WT n, ‚˖ 


Part II. Termin. Mich. 10 Jac. 23 


its name 
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be held by Cuſtom, without any Fair oꝛ Market: And this Court hath 
map wel — rom the ſpcedp diſpatch of buſineſſes there, andſoare all the 
Preſidents likewiſe. 2. Admitting that the P2oceedings there ought fo2 to beup- 
on Contra&s there p:eſently ariſing,and not fo2 matter palt,acto2ding to  Mariz, 4 Mariz, Dyer 
Dyer;t.133- But where the ſame is held by Pꝛeſeription, as in this caſe here this 20 33. N 
doth alter the tale; fo2 by P2eſcription ſuch a Court map be held, and the Juriſ- 
ditionof this map well be extendedunto all Contracts and Bonds. to Actions or 

als and Actions upon the Caſe, and to this purpoſe was the Caſe between * . 
Chambers Plaintiff, againſt Pert Defendant, Hill. 33 Eliz, Where an Action of Treſ- 93 
aſs, to an Aſſault and Batter y was bꝛought in a Court of Pipowders, foꝛ an tf aganſt herr. 
alt done long bekoꝛe, and well maintainable, as in that caſe it was held, Rott. 124. 
As tothe naming of the Court, this is only the Stile of the Court foz ſpeed, 
Et pedum pulveriſantium, 8 Jac, White Plaintiff againſt How, : A ; Glouceſterſhire 8 Jac. White 
255 An Attion upon the caſe fo2 ſlanderous wozds, bzought in a Court of unn en 
Fipowders, fo: woꝛds ſpoken long bekoze the Court was held, adjudged there Im. 
1 the Plaintiff, and affirmed here in a zit of Erroz, becauſe the Court was Judgment af 
laid to be held by Pzeſcription; and ſo it is here laid in this pꝛincipal caſe, firmed in a 

and ta luth a Court ſo held by Pzeſcription, ſuch a Jurildiction, in caſe of pꝛa⸗ ir of Error. 
ceedings there, is given; and ſuch a Court thus held by Pꝛelcription, doth ve⸗ 
ry much differ from the oꝛdinary Court of Pirow der, and that by manp circum- 
ſlantes: This Court map be thus uſed and held, either by wap of Gzant, oꝛ by 
way ofconfirmation, and being thus held, it differs from the oꝛdinary Court 
of Lipouders, which is incident unto every Fair, as appeareth bp 12 H. 7. t. 16. 12 Hl.. f 16 B. 
B. & 13 H. J.. 19. And the ſame Court is thus incident to a Fair, and that of 13 4.7. f. 19. B. 
common Right, as it there appeareth : As to the venire facies returnable coram 
me, vel ſufficientem deputatem meum, this is well and ſufficient : As to the caſe re⸗ 
membꝛed ol Plimouth, there the taſe was that ſuch a Court of Pirowders wag laid 
to be held b Preſcription or by Charter, not ſhewing by which it was, therefoze ad⸗ 
judged naught, becauſe it was laid in the disjunctive, to be held by Pꝛeſcription 
02 bp Charter; and foꝛ this cauſe held not to be good (and this was then affir- 
med by Henry Yelverton at the Bar, to be ſo adjudged, he being then of Counſel 


in the kame tale (and ſo this caſe now in queſtion, he was of Counſel with the 


Defendant foz affirmanceof the Judgment) and p2aped affirmance of the ſame. 
Williams Juttice. This Court is here laid to be held, ſecundum conſuetudinem; 
and alſo bn Charter befoze the Majo2 ot Rocheſter, calling to his aſſiffance two 
oftheCitizens, where a Trpal was had in an action of Debt upon a Bond, be⸗ 


 fozeentred into, and a Judgment there given fo2 the Plaintiff ; Whether this 


| thus there given in this Suit be erroneous oꝛ not, is the only que- 


don here conſiderable, Firſt, It is very clear, and not to bedenyed, that by 


A man may well have and hold a Court of Pipowders, without a 


Fairca Market; and unto this Court map well have ſuch a Jurisdiction, 


as to hear and determine Contracts made „ befoze, and ſo it is exp:eſſn 
reſolved in the Book of 13 E. 4. f. 8. B. and the Book of Entries f. 168. tit. Dette en 
Gailor, placito 1. and f. 18. tit. account in execution placito 3. If one will de- 85 E. 4. fol. 8 
flare upon a inatter in a Court of Pipowd..s in a Fair, there, in ſugh a caſe ae | 
neceſſity he ought to ſet fo2th in Pleading, that the ſame was done in plena 


feria 0? in pleno mercatu, o2 His Pleading will not be good; but it is not ſo to 
be done, in caſe where a man hath and holdeth a Court of.Pipowders bp Pꝛeſcri⸗ 
vin which Court they map hear and determine Actions upon the caſe foz 
8, but not lo in the o2dinary Court of Pipowders, held in a Fair, the which 
Court is only to have continuance during the time of the Fair and no longer; 
and this Court is to be held, de hora in horam: And this 1s a Court of Ke- 


 tozd, and the Wajo2 and the Steward are Judges of it: And by 6 E. 4. f. 3. B. 6 E. A fz E. 


Judge, and no other, foꝛ there are no Suitoꝛs; and fo2 a Judgment given in a 
Court of Pipowders, a Writ of Faux Judgment doth not lie, but 2 Writ of 
| Erroz, 


—— —— 
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dum 
$ toll 


12H.7.f.r5; 
13 H.7. f. 19. 
19 H 8. Brooks 
a Caſes, Or. 
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Conrt: As to the venire facias, ſome doubt map be made of this, fo! the ſu 
is laid fo be in Rocheſter, and ſo from the venire tacias mup be an 
As to the holding of the Court by Pꝛelcription, and bp Charter, thi * 
good; if the fame be only by wap of conffrmation: Here the Court is daun 
held by Pꝛel tription, & virtute conceſſionis domini Regis: I this way i 
confirmation; and ſo to be uſed, and not otherwiſe, to defirop the Pzeſcr 
map be good) but not otherwife. Flemming chiet Juſtice. A Court of 4 
is raiſed, as an incident unto a Fair, and hath its certain limitation, 8 e 
ed with the Market ; and alto the Suits there, tu be onlp fo2 matters and dym 
troverſies happening, and there ariſing in the Fair oꝛ Market, and during dein 
of the ſame ; there are alſo determinable, Contracts, Batteries, and Afaulifi 
not aitions upon the Cale fo2 woꝛds, fo2 that theſe do not diſtn b the ham 
and this Conrt is not ta lat any longer than the tontinuante of the Market hn 
in this plate was a Mart fo2 twenty days, and the like at Wincheſter and them 
was caſled Palms Court, during all which time, Juſtice was there to be dm 
This Court of Pipouders hath its riſing, as an incident, to a Fair oz Mat 
pzimariſy and oziginaflp: But when pou come once ta the raſe of a cuſtom, m 
do claim to have a Court, and there to hold Plea on every Market dap, 114 
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od and map well 


18 
ſt 


notaltei 
p hep iv ſtand toge 


dz anp waps alter the ſame, 


the Court byhis Deputp- Nota, That the parties perceiving the Opinton 
oftheCourt to be againſt the to2mer Trpal, and ſo the Judgment tobeerroneous, The parties 4. 
they agreed by their mutual aſſent to go unto a nem Tryal of the matter again, greed to go to 
and la to rectifie the fozmer miſtakes, and ſo the Court delivered no Judgment in a new trial, and 
this Cale, fo2 that the parties agreed to go ts a new Trpal. | — Hy 


Nota per Curiam, In a Trpal at the Bar by a Buckinghamſhire Jurp, concern Private inſtru- 
ing the Titleof Sir John Packington, That if one of the parties doth give any pꝛi⸗ Fo. 


vate inftruction to one of the-Jury, after that then are empanelled, this is pu- ein J Sr. 
nihable in the Star chan s. mT 


26 Termin. Micb. 10 Jac. Paul 


Powel Plaintiff againſt Staff and 
| Timewell Defendants. 


Entred Trin. 10 Fac. B. R. 


an adio of 1d an Action of Debt, bꝛought upon the Statute of Bankrupts, the Pam 
Die upon F 1 Ae Declaration, the Debt due unto him, Kt quod vigore Statuti el 
5 Foy di actio accrevit : It was urged by John Harris, That the Declaration wag 
Statutes of good; — 435 being two Statutes of Bankrupts, the Statute of 138 
13 Eliz. GC cap. 7. and I Jac. cap. 15. and other Statutes befoze; andthe Statute ot Ja, 
15. gives the Action, and lo the Declaration is umtertain; and fo2 this cauſ 
ſame is bad and inſufficient. Flemming Chief Juſtice, The Plaintiff ought m 
in his Declaration to mention his ſeveral Creditozs, but this ought io un 
on the other ſide, to let fo2th that there were no other Goods hut thoſe whit 
named; and that there were other Credito2s , but the Plaintiff is not u j 
this fozth in his Declaration, it being ſufficient ©2 him, only to ſet fozth hi 
own debt due mito him, and that vircute cujus actio accrevit - The Commiſſiy 
upon this Statute, may alſign monp to one Creditoꝛ fo2 his debt, and Com 
to another, and this is good. As to the Exception taken to the incertaings 
the Declaration, becauſe it is not therein expꝛeſſed upon which Statute the an 
on was bought, there being ſeveral Statutes; the Declaration is clearlpgay, 
notwithſtanding the exception taken at it; foꝛ it is plain that theſe woꝛd i 
Declaration ( vigore Statuti prædicti actio accrevit) ſhall be referred unto the 
tute which gives the Action unto the Creditoꝛ, upon the Aſſignment by theem 
10 Jac. c. 15. Statutes, and ſo notice to be taken ot them; and ſo the Declaration here is 
notwithſtanding this Exception, and in this the whole Court agreed: 770 
Plaintiffhad been in Debt, in as great a ſum as the Bankrupt was indeim 
unto him. and pet his Debt aſſigned, this Aſſignment had not been god; butths 
Debt was here aſſigned inter alia, and fo other Debts to be intended; and 
— 2 good. Crook Juftict, agreed with him herein. Flemming Chief Juttice. Ce 
Detendants here ought ta have demanded Oyer of the Andenture and ot the ah 
dule to the ſame annexed, in which the ſeveral Debts are tontained : Jftherehe 
more in this than his pꝛoper Debt, then the Aſſignment is not good but the lam 
with an (ter alia) this is good and lufficient,and we are not to ſearth 
judgment ſor fo: this; and ſo the whole Court agzeedclearip.that the Declaration is goodad 
the Flaintiff. fuffitient, and fo bp theKule of the whole Court, Judgment was given, amn 
entredfozthe Plaintiff. -- - . 2 Clin l | 


: 'Baskeroile Plaintiff, againſt Henslam, & Al. 
ien 011. JDehendants: 


Ina Writof T a Wꝛit ot Erroꝛ to reverſe a Judgment given foꝛ thꝛee, the Erroꝛ afſigitd, 
Error. That one of them was dead, tempore judicii redditi; the other anſwers, Chit 
he was in full life tempore judicii ( Scilicet at ſuch a dap (S) 18 Augutti, 

whole Court clear ot Tr „that this ſcilicet is idle, and the other Ji! 
good, that he was in full life; the ſole and material Iſſue here, being the time n 


the Judgement, Williams Juſtice. There is no Book wherein mention r 
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1 f ſuch an Iſſue jopned upon a Scilicet, and ſo by the Nule ot the Court; the 
— hire + votd, ad the other iſſue to ſtand; being only, whether the party 


were living at the time ok the Judgment given, oꝛ not. 


Renoulds Plaintiff, againſt Green 
Defendant. 


THtethat in a tryal at the Bar in an Action of Treſpaſs,the Quell ion ariſing 


N between the Parſon and the Vicar, as touching Tithe⸗ wood, and to whom 


the ſame belonged: As to this, bp the opinion of the whole Caurt clearly, the 
Parſon, de mcro jure, ought to have the Tithe-wood, if the Vicar be not En⸗ 
| —— of the ſame, oꝛ claims to have it by Pꝛeſceription; but without ſuch a Do; 
tation oz Pꝛeſcription, the ſame belongs to the Parſon, Another Queſtion wag 
pape fo the Dicar, who entitled himſelf, unto the Tithe-wood, by theſe 
Wonds(Alteragium) and minutæ decimæ, Whether theſe woꝛds will carrp the Tithe- 
wood unto him, o2 not: As to this, The expoſition and true definition of this 
word (Alteragium) is conſiderable, and to whom this is due. (Alteragium) ag 
was obletved, is that which is due to be ſerved at the Altar. Williams Juſtice. 
Alteragium, ig that only and pꝛoperly which is offered at the Altar, and minutæ 
decimæ are the ſmall Tithes ; allo the woꝛd (Alteragium) will not tarry Tithe⸗ 
wood: And this is the Queſtion here, Whether the Bicar, by this wozd (Alce- 
ragium)hath title to the Tithe⸗ wood. Crook Juſtice. This woꝛd Alteragium, doth 


In an Adion of 
Treſpaſs to 
whom — 
wood properly 
belongs, 


not carrp the Tithe-wood, which are great Tithes, but minutæ decimæ, are petit Aberegian 
ſmall Tithes, minutæ decimæ & alteragia, the Dicar, as was urged, is to haue“ 


them by his compoſition, and that by theſe woꝛds he is to have theTithe-wood. 
e Juſtice. There is a Uſage here laid in the Dicar to have the Tithe⸗ 


wood, by reaſon of theſe wozds, Alteragia, & minutæ decimæ, the which the Wicar 


tan w ways have, but bp Pꝛeſcription. oꝛ by ſuch a Hſage; and ſo the ſame 
map paſs bp theſe wozds, Alceragia, & minutæ decimæ, and the Uſage had accozd- 

v: Allo ſheavesof Com have paſſed bp Uſage to the Vicar. by the wo2ds, 
Alteragia & minutz decimæ, and ſo it was adjudged in the Court of Erchequer : 
The Judges all agreed in this, that by the wozds Alteragia & minutæ decime, by 
Mage, Tithe-wood map well paſs, and ſo hath the opinion of all the Civili⸗ 
ans been. Flemming chief Juſtice, and the reſt of the Judges agreed in this, that 
by Uſage, the woꝛd Alteragia ſhall be accounted inter minutas decimas. Williams 


Ly 


| Juſtice. Bp the woꝛd Alteragia Tithe-wood doth not paſs, but if the Vicar have 


uſed to have the lame time out of mind, this is good, and ſhall paſs under the 


And upon this 
opinion of the 


Conrr, a ver- 


woꝛds of minutæ decimæ. Flemming chief Juſtice. Though the Law be againſt it, dict paſſed for 


that Tithe-wood doth not paſs by theſe. woꝛds, pet by Uſage it hath been al- 
lowed good, to carry Tithe-wood, by theſe wo2ds, being but of a ſmall value; 


and by ſuch Uſage Tithe-wood may paſs, though the Law be againſt it. 


E 2 | Rethorick 


the Vicar the 
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Retherick. Plaintiff againft Chappel RE ns 
BE Detendant: | ph es 


Entred, Hillar. 9 Face B. R. 
| Rott. 660. 


In an Action J]? an Action of Treſpaſs and Ejectment fo2 a Houſe, and the moiety of a ten 

7 acclpak & * ment upon Not-guilty pleaded, a ſpecial Verdic was given, and upont 
i Tpecial Verdict. the Cale appeared to be this, That one being poſſeſſed of a 

dio Es pears, made his lalt ill and Teſtament ; and bp rhis his Wilt, hediby. 

vile in this manner, That his Wife ſhonld have oe Occupation; Manttrante an 

Pitts oc the Houſe and Land to him Leaſed, Jf the ſhould live ſo long unmarri 

and inhabit in the ſaid Houſe; and if ſhe married oꝛ died within the tetm, thit 

then Robert his eldeſt Son fhould have the Occupation of the ſame, fo: o la 

time as ſhould live, and ſhould have Aue of His Body; and during the lam 

time, repairing the lame: And if he died without Jſſite, during the ſaid ten, 

that then laſper, another of his Sons, to have this foꝛ ſo long time as he 2 5 

and have Aſlue of his body: This matter came in queſtion, between the Exe: 

toꝛs of Jaſper the third in remainder, and a Deviſee.which of them ſhould habet 

| The ſole queſtion was, Whether ſucha Remainder, in this manner limited wir 

Coke 8. pars, good g2 nat. Williams Juſtice. Matthew Mannings Caſe, Coke 8. pars fol. 94. 11 

fol. 49. G. ſtronger Cale than this ig;thisfiemaindet is clearly good it no inte lot thas 

made to hinder the ſame, by thoſe who had the particular and pzefent Eftates,on 

Price and At. ſo was it adjudgedin Price and Atmores Caſe, here in this Court, Trin. 10 Jac. 


mores caſe, Cc. a ſale was made by one of thoſe who had the particular Eſtate in poſſeſſion, th 


which Ac had deſiroped the particular eſtate in remainder ; and acro 
— Ciits this is Welkdens Caſe in Plowdens Commentaries, and ſo in this Caſe J gt 
Welbdens caſe, Ulnht to be given fo2 the Plaintiff, claiming under the Title ok the fiemambr: 
Lens caſe, | rt « wr 
The Kemainder being good, no interruption being made befo2e to hinder the 
ſame, the whole Court agreed herein, that Judgment was to be given fo? 


S 


tif, it cauſe were not ſhewed to the tontrarp: After wards this matter Was mobed 
again, foz the opinion of the Court. touching the manner of entring AT | 


ment to avoid Erroꝛ; the Ejectione firmæ being bzought of a Houſe, and of th 
motetpof- a Tenement, whereas the tame lieth not fo? a moiety, a Verdict fond 


_ fo2 the Plaintiff, and entire damages given. Dodderidge Juitice. A man map be 


Leijetted of a Tenement, but an Ejectione firmæ Ipeth not of a Tenement, in 22 E. 
22 Eliz, Dyer, Dyer, fol. 370. placito 56. Cliffords Caſe, where a Wꝛit was bꝛought by him be 
Oc. Ejectione cuſtodiæ terræ & hæredis: A Verdict given fo2 the Plaintiff, and damages 
given atcoꝛdingly; it was moved in arreſt ot Judgment, that the Aa ion lyeth 

of, pro Cuſtodia hæredis, (ed pro Cuſtodia terræ tantum: And becauſe Damages an 

olts were entirely Aſſeſſed, the Plaintiff there relinquiſhed his Damages am 

Colts, and pꝛaped his Judgment fo2 the Ejectment of the Land, and fohad his 
Judgment accozdingly, and ſo in this Caſe the Verdic was given fo! tif 

Plaintiff. and Damages entire Aſſeſſcd : And becauſe- the Ejectione tirmeIptt) 

not foꝛ the Tenement, the Court was moved, in what manner the Judgment 


ſhould be entred; and to avoid Erroz fo2 the future, the Plaintiffoffered to 0 


his damages, and to take his Judgment fo2 the reſidue: But the Court would 
Termin. Hil, further adviſed, touching the manner of the entring of the Judgment: After 
10 Zac. B. R. Wards, Termin Hillar. 10 Jac. B. R. the Court was moved again in this Cal 
This Cale foz the manner of entring the Judgment. Yelvercon,Foz the Plaintiff movedth 
Court, that he might releaſehis damages and take his Judgment fo2 the jo 1 


moved a- 
gain, Cc. 


n nnn 


Zr erer ee 


drirgof the husband: The husband makes a Feoffment in Fee, with warranty, 


* r 
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— 


mp Dodderidge Juſtice. The Plaintiff here man well releaſe his damages, 

and take his Judgment fo2 thehouſe : Accozding to Cliffords Caſe, 22 Eliz. Dyer 22 Eliz. Dyer 

370. and ſo the Plaintiff? map do here in this Caſe. Flemming chief Jultice, & = i 

Cole ſuftice, agreed herein, That the Plaintiff, relinquiſhing of his damages, lee fn, 

may take his Judgment fo2 the refidue fo2 which the Kjectione tirmzIpeth ; and damages, and 
Plaintiff releaſing of his damages, and pzaying Judgment koꝛ the refi- had his Judg- 


; * Entry ot this was made accoꝛdingly, and bp the Kule of the Court, the no the 


Plaintiff had his Judgment entred onlp fo2 the houle. 


Mirrill Plaintiff againſt Smith 
Defendant. 


* # Entred Trin. 10 Jac. B. R. 
| Rott. 828, 


[Na Wiit of Erroz, to reverſe a Judgment given in the C. B. in an Ejectione 2 cr. 371. 
firm# : The Er roꝛ aſſigned was, becauſe in the firſt Declaration, there want- A Writ of Ex- 
ed the day of the Ejectment (then having there two Declarations) but the ſecond 13 eng 
Declaration was perfect. Moy! and Ewers Caſe wagcited foꝛ the Plaintiff, that e C B. 
the Declaration was good: The which was an Oxto:dſhire Caſe in an Action of h and Ewers 
Ereſpals and Ejectment, 6 Jac. the Leaſe was made, and laid in the Declarati- Caſe. 
on, poſtea (S) anno 5 Jace he did Eject him, adjudged poltca to be good, and 
($) fobe void fo2 the Ejectment. Williams Juſtice. This is no Erroz, fo2 the 
polica here implies this, and ſo makes all to be good, and the Entry to be befoꝛe 
Aion ht. Croke Juſtice, This poltea here in the Declaration, ſhall 


| 7 — , and ſo malte all good; and the Action to be bꝛought after the En⸗ 


trp and Ejectment, Flemming chief Juſtice. The gottca here ſhall well guide the 
intertain dap of the Leaſe and Ejectment, being omitted, polt<« (S.) anno ſexto 
ejecit, anno ſeptimo: The Action not b2ought befoze, this of neceſſity mult be af- 


ter the Leale here, the plea was, Non culp. The Jury find, that the Defendant 


did ejec him, and that the Action was bzought fo2 this, and the poltca here af- 

firms this to be fo : The whole Court agreed in this, That the Declaration wag judgment 

good, and ſo the Judgment well given; and therefoze, by the Rule ot the Court, affirmed per 
nt was affirmed, | | 2 


% 


Horewood Plaintiff, againſt Holman 
Detendant. 


Entred Trin. 9. Fac. B. R. 
Rott. 923. 
an Action of Treſpaſs, andEjectment upon Non culp. pleaded, the Jury - 
Team aſpecial Verdict, and upon the ſpecial Verdict, the Cale appeared to be 2 = 
Ss: Land was given tothe uſe of a man and his wife, and to the Heirs of the Ejectment. 
dpok the husband: and foꝛ default ok ſuch Iſſue, the emainder to theright 


and 


30 
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Statute of 


Ul 27 fl. f. Uſes, 
| 
| 
t 
| 


but by the Common Law; Whether here be a emitter as to the Eſtate Cal: 


and takes back again an Eſtate to him and his Wite fo? their lives, the nen 
der unto A. and B. his two Daughters, and to their Heirs: The Busbandn 
having iſſue four Daughters, the Wife enters and dies; the Queſtion was ur. 
ther by this Feoftment, there is a Diſcontinuance wrought or not, and then wk 

the Entry ot the Wife, after the Death of the Hus band, ſhall ſo far operate 1 
to make a remitter unto the Eſtate Tail. Flemming Chiet Jutiice, demandch 
this Feoffment hath w2ought a diſcontinuance, what is it then whi 


i 
bꝛought home again the Eſtate Tail. Hiccham the Queens Attorny — — 
That the Wite, by her Entry, hath done it. Flemming Chief Juſtice. The Wife, 
her Entry, can only reduce. and bꝛing back her own Eſtate again, and m m 
by this Feoffment there is clearly wꝛaught a diſcontinuance. Williams ul 
greed in this, That bp this Feoffiment there is a clear Diſcontinuante 
And Littleton in his Chapters of Diſcontinuance Remitter and Garranty, hath dew, 
mined this very Caſe ; but pet a day was given fo2 the Argument. Afterwaye 
Sir Robert Hitcham argued fo2 the Plaintiff ; the great Queſtion in this en 
doth reſt upon the Warranty; and if the Warranty was made and not | 
nothing is w2ought by this: If there be no diſcontinuance wꝛought bn 
Feoffment, but a Nemitter, then the Warranty being removed the Diſcontiy 
ance is gone. Firſt the Land was here given to theuſe ofthe Husband and e 
andto the Heirs of the Hus band; the Hus band makes a Feoftment in te ui 
Warranty this (as was urged) is no Diſcontinuance: Pere the Hus bam 
Wife are Jopnt-Tenants fo? life, with an Eſtate Tail expectant : As uz 
point of Diſtontinuante none can diſcontinue the Tail, if he was not ſeiſedyfik 
Tail; here the Yygband was not ſeiſedof the Tail, at the timeof the eo 
but the Hugband and Wife were Jopnt-Tenants fo2 Life, and ſo there wan 
Diſcontinuance wꝛought by the Fcoffment in pꝛeſent, but here is a dimm 
ance ot the Hieverfion. As to the Nepurchale, whether this ſhall makeanpſ< 

mitter, ex debili tundamento fallit opus: <Jf the Eſtate, to which the War 
anneredbe gone, the Warrantp is at an end and determined. Littletons Caſt: 
Remitters, where the husband retakes an Eſtate, this ſhall wozka Hemitter;th 
Law will adjudge one in his emitter, in reſpect of his ancient Right: Jac 
of emitters, the Law doth moze reſpect an Eſtate which a man hath bprigh, 
though the leſſer Eſtate, than an Eſtate in Fee-ſimple gained by w2ong ; when 
in this caſe, there be any emitter at the Common Law ; the Statuteof 2788 
of Uſes, will make no emitter : Ik a Feoffment be made to the uſe of a man an 
his wife where their Entry is lawful, this is a Kemitter,not by theStatuteLay 


It is agreed that as to the Eſtate of the Wife, here is a Kemitter : Here isa 
a Nemitter unto the Eſtate Tail, and that foꝛ theſe Reaſons. 1. An intire ei 
cannot receive any diviſion 2. Here is no diſcontinuance in the 2 
caſe, Tenant in Tail tan grant no moꝛe than onlp foꝛ his own life : It there 

no diſcontinuance here in this Caſe, then there is no remnant of an Eſtate, mn 
which the Warrantp map be annexed, & ſublata cauſa tollitur eſfectus: Af * 
only a-poſſibility of an Eſtate, the Warranty cannot be annexed unto this but 
mitting the Warranty here is not gone noꝛ pet any emitter bp the re-purchalt, 
pet there is a Licmitter afterwards,fo2 bp the death of the Husband, the Wien 
tring ſhe is remitted unto her foꝛmer poſſeſſion,fo2 the Law ſhall then adjudgehe 
to be in her ancient Right and Title; and the Jury have found, as to the Witt 
that ſhe held her ſelk in and ſo remitted: As to the laſt point of the Warrantp# 
tached admit that the Wife be not remitted by the re-purchaſe, but at the timed 
the deathof the Husband;and at the ſame inſtance of time, the Warranty deſcends, 
and the Kemitter alſohappens: It is to be conſidered which of thefe tws the Lan 
will pꝛefer; as to this, the Kemitter here ſhall be pꝛeferred befoze the Warrant 
and that by the iules and Gꝛounds ol Law: fo2 the Law will pzefer right beim 
w2ong. Hen. Yelverton fo2 the Defendant. It cannot be denied, but thatti 
Husband and Wife here have a jopnt Eſtate fo2 their Lives, and here is no 24 


* - 
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Part II. Termin. Mich. 10 Jac. | - 
Fail exetuted lt in Kemainder ; by the Feoffment and Livery here, without 
CR no diſcontinuance was wzought by the Feoffment alone 2 The next 
matter conſiderable is, 1 Aemitter in this Caſe either bp the 
Common Law, oz by the ute Lam; no Kemitter bp the Statute Law, the 
Statute of 27 H. 8. cap. 10. of uſes ſhall make no Hemitter: As it is reſolved Statute of 
in Amy Townſends Caſe, — — — 1. 111. to — — 278.8. c 10: 
a limitation, by wap of ule, there ought to be an Entry to make this; un- me . 
| tithe Hugbanddies no Kemitter could be, fo: noEntrp by the Wife betore 1 
be found bp the Jury : The Jury do find, that the Husband was ſeiſed prout lex 
poſtulac, but no Entry bn them found after the death of the us band. then find 
| rt We Caſe (Heres ſelt in poſſeſſion, here is no Kemitter at the Common 
| 5 
ye 


Caſe : Here are two Eſtates, and the ſecond is moze. beneficial foz 

Wife than the fozmex; the Queſtion now is, Whether the Court ſhall adjudge 

this tu be a Remitter in the Wife, without any election by her made, oz not; the ; 
Court is not in this Caſe to adjudge her to be in her Kemitter, Littleton in his Ztleton chap. 
Chapterof Remitter, f. 151 · placito (72. An Eſtate Tail limited to Pugband and Remitter, fol. 
Wite, the husband diſtontinues the Eſtate, and retakes an Eſtate to him and ta 151. placito 
his oo fo; their lives,this is a Kemitter to the Wife and ta the husband ( mau —_—. 


* grele Baron) and this ſhall be ſo fo2 the benefit of the Mile; but otherwifeit is - 
where they are ſeveral Eſtates, the Wife cannot controul the Livery of the Huf- 
band, but the ſame ſhall remain in its full fozce, but the Wife map beremitted to 


the 


if theDuſbanddo alien the Land ot the Wife,and retakes an Eſtate, 
the Wife is remitted, but not the husband, fo the Law will not operate aKemit- 
tet unto him againſt his own Liverp; but in an Action of Waſte.bzought againſt 
the husband his reme dn is to malie default, and his Wife to be retei ved, and lo 
tu plead her femitter, and hereby to bar the Plaintiffofhis Action, as appeareth | 
bp Lictleton in his Chapter of Remitter, fol. 1 50 placito 668. But where then are — — = 
ſeiſed bp entireties only, there the Þugband ſhall be remitted againſt his un 
Liverp, and that foꝛ the bencfit of his Wife; but here in this p2incipal Cale, then 
| haveſeveral Eſtates. If the husband be ſeized in right of his Wife diſtonti⸗ 
mes the Eſtate andretakes anEſtate to hin and to his Wife, upon'conditic-— \, ... 
225 is here remitted, but not the Hugband; here the Kemitter. ista the c 
of the Wife, but not to the Eſtate of the Hus band, foꝛ the Wite cannot con⸗ 
troul the Li verp ot her husband, but his Livery ſhall be taken ſtrongeſt againſt 
himſelf ; and this appears pp Littleton Remitter, fol. 152. placito 679, And if the Littleton, caps 
Kemitter do not operate at the beginning, it ſhall never wozk afterwards.ag ap- Remitter, gc. 
peareth by the Book of 19 H.6.t.61. where it is ſaid that a Hiemitter ought to be „ 6. f. 61 
cifectualat the time that the right doth deſcend oꝛ it ſhall never after be aKemit- * * 
ter: It muſt be agreed, that a Remitter to the Wife, is a femitter to all ſuperi- 
02 Eſtates, 11 R. 2. Fitz. Tit.Remitter placito 12. a man Enfcoff Pugband and 11 K. 2. Firz; 
Wie in Fee, the husband makes a Feoffment in Fee by Fine, andretakes an Tir. G. 
Elite ta him and his Wife: and to the Yeirs of the Body of the husband bego! 
ten, the remainder to another in Fee, adjudged, that by this re-taking of the E- 
fate, the Wife is remitted and ſeiſed in Fee; a perlonal Pꝛiviledge is here given 
to the Wife, fo2 ſhe ſhall have her own Eſtate, becauſe-ſhe cannot here controul 
the Liver or her husband, noꝛ aid any others but her ſelt only: As tothe War⸗ 
ranty, remove the Eſtate to which the ſame is annered and the Warranty is 
gone allo; but here in this Caſe, the Eſtate to which the Warranty was annexed 
1s not removed; no Eſtate, but only the Eſtate foꝛ lite is removed, and the remain? 
der doth ſtill remain · and lo here is a Warranty deſcended ; and befoze an Entry 
there can be no Kemitter; and the Warranty was attached befozethe Entrp,and 
and fo the point o things happening at an inſtant. is out of dooꝛs, and to pꝛay⸗ 
ed Judgment fo2 the Defendant. Flemming Coict Juſtice. It ts a good point 
hete tu he tonſidered, how far this doth trench upon remainders; here is no En · 
try tound in this Caſe, and therefoze Caſes happening upon inſtances of time, 
are here out of dooꝛs: Nothing doth here veſt befoze an Entry, and befoze this 
- come 
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comes the Warranty is here attached. and rakes hold befoze Ent 
Liwern be uverthꝛown then the Entxyof him which hath right. will 
again all Eſtates given bn wꝛong che Entry will deteat the Liver ag ta 
Effates;/. williams juſtice. In pleading of a 


1 - © = teodo= And as tothe pleading of Eſtates in the husband and Wife.thopleading 


0 17509 © ought to be, Quod inſimul ſeiſiti tuerunt. Flemming Evict Tpltices 05: Williams Jug, 
EECTC̃here is no Feoffment at all here found in this Verdict and thevefoze the un 
is not good. Williams Juſtice. No ſtemitter can be befoze an Entry Hucham 4g. 

the Plaintiff urged, that here he made the Feolkment, being upon the. Nanda 

was ne ber tait of poſſeſſion, and ſo this to be a Remitten The: whole-Court clex 

againſt him in this, that no Nemitter can be without an Entry» and; thts | 

nend the! special Dent 


the Caurt adviſed him te go to a nem Crnal, and ſo ta amend th | | 
in omnibus, and to find the Entry of the Dugband.aud.IPiſe-: And as to che pain 


dk diſcontinuance, the Court was tlear of opiniom That here mag q Hmmm 


„ ranteʒ and ſaid further ta the Counſel, That then might argue this againit thy 
„ would, fo their plealure only, as Williams Juſtieg ſgid n them, ſoꝛ that it ws 
Termino Hil. not woꝛth an Argument. Akterwards Termino Hillag go Jace E. N this mau 


10 Ac. B R. Sc was moved again touching the ſpecial Verdict, there being no new Entry ium 


to be by the husband, but only acontimance of the Poſſeffion hu him: Hichen 
fo2 the Plaintiff moved the Court, Whether it were ot neceſſity ta ſind any 
Entry by the husband, after the Peoftment, he being at that time in poſſeſſm 


and ſo continued: And further urged, that if it had cheen to the uſe of gn 
there a new Entry ought to have been falind in the ſpecial Verdic; but hae 


Hus band being then in poſſeſſion, and in a manner noper out of poſſeſſion, 


ſio nat ok neceſſity to have his new Entry found. Flermwing chief Jultice, Byſß 
Livery here he is out of poſſeſſion; hut in this the Court would give no b 


ban at all; but lcft the ſame to the Counſel, to do herein what they thought beſt ;68 


to theſning-out ofa venire facias de movo, fo2 the new Trpal of the matter i 
oded them to tonſider well ol this; foꝛ in vain it will be to argue the matary 


2 


ue keis, Tam if there be any defect in the ſpecial Verdic , and foz the ſupplying of 
2 defects in a new ſpecial Verdict, a Venire facias de novo was ſued foꝛth foz a1 
new Tryal. Trnal. 16.4 | 5 4 ! 
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Allen Plaintiff, againſt Abraham 
8 Defendant. 
5 Pon a Trpal at the Bar by an Eſſex Jury, in an Action of Treſpa 1 


An Action of U Hoertnent, upon Non culp. pleaded, the matter ariſing upon the Jiu, whit 
Treſpaſs and Wu as touthing the Cuſtom of a Copy hold Manoꝛ, whether the a 


upon their Admittances, have uſed to pap Fives uncertain at the will of the 
o2 Fines certainſ S. )the value of two pears Rent, and no maꝛe: To pꝛove the Finds 
fo2 to be untertain the Plaintiff did ſhew fo2th divers Court Kolls, of adm 
tantes upon ſurrenders, and that the ines taken by the Loꝛd were not certain 
ſometimes ſuch a ſum, and ſometimes another ſum, but always — van 

e Cum 


Ejectment. 


of two pears ſient, and none above this. Williams Juſtice, and the who 
ſent Flemming chief Juſtice) to p2ove a Cuſtom fo? uncertainty of ines, an 
becertain two years Kent, there ought to be ſhewed Court Kolls, and ihm 


Caſes of deſecnts;X that upon ſuch admittantes then have uſed to panſo Fi} 


above two years Kent ; but Kolls to pꝛove uncertainty of Fines (tho in 
of deſcenits ) if the Fines be under the value ok two pears ſient, theſe are mm 
at all, fo2 theFinegought to be abovetw3 pears Bent, fo2 it is a good culo * 


1 
8 


ſeoſt ent to uſes, he gught topiey | 
the lame in this manner, Virtute cujus, intravit, & ſeiflus tuit in dominleo ine, ge 


e 
* 5 £ K 
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to ppovethe 

_ where a Copy holder ſurrendzed to the uſe of a Widow fo? her life, the 
4 to 
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1 $i non admittances,the value of two pears Rent, oꝛ under; and the 

- 4025 A Caſes of deſcent; foꝛ in caſe ot᷑ a ſurrender, oꝛ a Purchaſe of 
1 the Lozd may take what Fine he will, but ſuch Fines are no pꝛot 
taking of uncertain Fines by the Cuſtom, but the ſame ought to be 
deſcent ;andas to the Caſe alledged to p2ove Fines uncertain, upon 


uſe ofhis Son in Tail, and dies, the Son was admitted, and 
— he abobe he value of tw3 pears Kent ; in this Caſe the Son is 
ator deſcent, but — Purchaſe, and ſo was the Opinion of the whole 
— and ſo the Plaintiff perceiving the Opinion ok the Court to be againſt 


dim berame non uit. | 


he Maſter and Governours of the Queens 
+ Free-School of St. Olives in Southwark, *. 
Plaintiffs, againſt —— 
Defendants. 


Plaintiff non- 
ſuited, 


= Pon a Tryal at the Bar, in an Action ot Treſpaſs and Ejectment, upon Non An Action of 
U culp. pleaded, the Caſe upon the Evidence appeared to be this: The Title in Us. Dogs 


Queſtion being fo2 a Houſe, the Queſtion did ariſe upon the Conſiructien of the 
laſt Will ok Fredrick Coleman, who being ſeizedof the Youſe in the Pariſh of St. 
Olaves Southwark, 22 Eliz. made his laſt Will and Teſtament in wziting, and 
thereby deviſed the ſame Houſe unto his Wife fo2 her lite, the remainder unto a. 

3 was an Alien (if he ſhould then be a Denizen, and a perſon capable to 
= the ſame) if not, then to the Heirs of his body lawfully begotten, and dies, 
the Wife dies, A. in the remainder who was the Alien, enters and enjoys the ſame 
divers pears, afterwards he doth bargain and ſell the ſame unto b the which 
Deed waginrolled ; afterwards he levies a Fine thereof to the ſame Bargainee, 
with Pꝛotlamations which were all had, and five pears paſt (the Will having 
this further Clauſe in it) and fo2 deſault of ſuch Iſſue, the remainder to the Ma- 


. ſters and Governors of the Queens Free- School of St. Olaves in Southwark .who bzought 


this Ejectione firme foꝛ trpal of the Title unto this Houle againſt the Bargain, 
uppoling that A. was an Alien, who made the Bargain and Sale, that he died 
without Jſne living, and that ſo the Title did accrew and come unto them by 
the laſt remainder. Againſt this fo2 the Defendants Title, it was firſt ſhewed, 
that A. was a Denizen the p2oof of this was upon theſe pzobabilities, (S) that 
inthe Deed of Bargain and Sale, he calls himſelf a Free-man, and ſo likewiſe 
inthe Fine: and allo in regard that the Statuteof 22 H. S. cap. 8 Ratial Lit. Aliens,. 
10. doth pꝛohibit Aliens from being of any Trade, upon pain of fo2fciture of all 
goods and therefoze (as was urged, and much enfozced) he would not 
have inturred this penalty (he exerciſing of a Trade here) without being firſt 


made a Denizen <Jt was allo further urged: that if he were not a Denizen, pet 


here is a Fine levied by him with Pꝛoclamations, and five pears paſt, and 


tis ſhould be a Bar to the Plaintiffs Title: It was alſo further urged fo2 the 


Defendants Title that the name ol the Cozpozation is not right, inthe deviſe li- 
mited unto them, and ſo they tan take nothing thereby; they were incozpozat- 
ed bythe name of the Governours of the Poſſeiſions, Revenues, and Eltates ot the 
Queens Free · Scliool ot St. Olaves in Southwark, and the deviſe here was only unto 
the Sovernozs of the laid Free-School : It was allo further urged, that the 


Eje 


Statute of 
22 Hl. 8. cap. 


8. Oe. 


Coppozation could not take any thing by. the ſaid deviſe, fo2 that the Statute of statute of 
34H, (ap. 5. of Wills, hath this — in it (S) ( Except Bodies Politeque 34H. 8. cap. 4. 


and 


mmm. 4 
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and Corporate) fo that by this then are excepted from taking by the Will . 
this it was anſweredon part at the Plaintiff, that notwirhſtanding this 5 
and Exception in the Statute ot 34 H. 8. It is reloived, Coke 1. pars, jo}, i 


ne —_ Porters Cafe, that ſuch a deviſe is good : And as tothename of the Co2pozatin, 


by the deviſe the ſame is well and ſufficientlp limited unto them. * Williams, 
ice, A Denizen cannot be made, but bp Letters Patents of the King, orb 40 
of Parliament ; and ſuch an Iſſue cannot be ſufficientlppzoved without matter 
NKecozd : And if he hath loſt his Letters of indentzation, he map have a Cu 
Coke 5. part, 88 appeareth, Coke 5 pars, fol. 5 4. in Pages Caſe; and pꝛoot by Appellation ai 
f. 34 G. is na pꝛoot at all. As to the deſcent,it was anſwered foꝛ the Plaintiffs, thy, 
deſcent ſhall bind a Co: poꝛation: Admitting here A. to be a Denizen, thenth 
Caſe is. Tenant in tail he icmainder in Fee; Tenantin tail bargaing nd fol 
the Land. by Deed Jnroiicd, and afterwards levies a Fine of this to the Cane 
Bargainee with Pzoclamations,Whether by this aup alteration is made agg 


the Eſtate in ticmamder : It was urged fo2 the Plaintiffs, that no altera 


by this was made to the Eſtate in emainder, fo2 that the party takes byth 
Bargain and Sale, and the Fine ſubſequent enures only by way of confirmgt 

and the P2oclama:isns do onlp bar the Aſſes, but not ſtrangers. WIlians 
ſtice. It is very clear, that by this Bargain and Sale inrolled:and by the jy 
ſequent Fine, with P2oclamations.no alteration at all is made, as to the Eſtate 
Nemainder, and lo was it here adjudgedin the Lady Arabella's Caſc; but others 
it had been clearly, if the Fine had been firſt levied befo2e the Inrollment, 


Coke 4. Part; there he ſhould take bp the Fine as it is judged, Coke 4. P. f. 70, 71. in Hindes(4 


f 70, 71. Ge. and attoꝛding to this it was likewiſe fo adjudged in the very point, in one wi 

mimt and mur and Kois Cafe ; And where a man doth make a Deedof Bargain and a 

Knowls Caſe. to one, and befoze Jnrollment ofthe Deed, he levies a Fine thercof unta a 
afterwards the Deed of Bargain and Sale is Jinrolled : this ſhall now aden 
the Fine. Hen Yelverron;where he takes by the Bargain and Sale, this is wu 
continuance ; other wiſe it is where he takes by the Fine: but here he takes by 
Bargain and Sale, and ſono diſcontinuance therebp : The Court were all cx 


of Opinion foꝛ the Titleof the Plaintiffs,chat then had a good Title,and ſon 


they expꝛeſſed tothe Jurp, that the Cozpozation had a good Title and the Plan 
This matter Taff claiming under them, and the Jurp being ready at the Bar to give up thy 
ended Ly a. Derdic, the Defendant offered a Compoſition, and fo the matter was ended y 
grecement be- Agreement between the parties. and no Verdict given; but a Juroz withdan 
rwcen the and ſo the Jury were diſcharged. | 


par ties. 3 


Stanton Plaintiff, againſt Barton 
Defendant. 


An Aon ot I an Action of Debt upon a Bond, made at S. the Defendant pleaded: that 
Debt upon a 1 the ſame was made upon a coꝛrupt Contract made at another place, and ſo u 
Bond. void payment of the Monp due by the ſaid Bond upon the Statute of 13. E 
Statutes of $, the Plaintilf replped that it was made bona tide, and takes a Travers adlqe 
+3 Eliz. Oc. hoc, that the ſame was entred into upon a cozrupt Contract; hereupon they wt 

at Aſſue:the venire facizs foʒ a Jurp to trꝝ the ſame, awarded from the plate wher 
the _ Contract was ſaid to be; upon the tryal a Verdict was faund loi 
Plaintiff. It was moved foz the Defendant in arreſt of Judgment, that the r 
nirc tacias wag not well awarded.fozthat the Tryal ſhould have been by a Ju? 
from both places, where the Bond was ſealed, and from the place where the? 
xupt Agreement was laid to be: But bp the opinion of the whole Court, clean: 


a__ mA Aa hos wu <<. ia 44t6c. m=< a aa _ = a . ao _ tri # wort 0 
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| — the Crpal being had in this manner was good, and the venire tacias well ven for the 


Intraverunt. Büt the expulſion and Ejectment laid to be in the ſingular number, ) 


TTT rere . , . þ* > 202 


them being then pꝛelent, to have their opinions here in, and by all of them clearly found guilty of 


| Forgerde faux faits, upon the Statute of 1 H. 5. cap. 3. the Mꝛit was imaginavit, fo 14. 


" - * - * 
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. g by a Jury from that plate only where the cozrupt agreement is 
i nent: 
dumb, is a 2 tryal, and as the ſame ought to be, and the ſame not to be 
from both places : and ſothe venire facias well awarded. Williams Juſtice. If two 
menare bound toone jopntly and ſeverallp.if he ſues one of them upon this Ob- 
ligation laid to be made at one place, and ſues the other alſo upon the ſame 
Bond ſed to be made at another place; this is good, and he may ſo declare 
againſt them ſeverallp : And in this pꝛintipal Caſe it is clear, that the Tryal 
t to be as here it is, bn a Jury from that place where the uſurious contract 
1 ad ſuppoſed to be. Allo it one declares upon a Bond made at weſtminſter, 
the Defendant alledged that the lame was made by dures at another place, the 
Erpal here ſhall be by a Jury from that place where the dures is laid to be; and 
ſoin this pzincipal Cale : The Court was clear of Opinion, that the Tryal ought 
a Jury from that place only where the coꝛrupt agreement was laid to judgment gi- 


awarded: And ſo by the Kuleof Court, attoꝛding to the Verdict, Judgment wag Plaintiff 
entred fo the Plaintiff, Fer, . 


0dington Plaintiff, againſt Darby, & Al. 
Defendants: 


HaWiit of Erro?, td reverſe « Judgment given in an Action of Treſpaſs A wrir of Er. 
and Ejectment, the Caſe appeared to be this: An Ejectione tirmz wag bought ror to reverſe 


againlf two, the Entry in the Declaration was laid to be in the plural number, Tick n 


| pt + Ej Y 
Expulit & Ejecit, thig was moved fo2 Erroꝛ, and whether this were now amend- —— 


able oz not, was the only queſtion. Yeclver:on Juſtice, Two pears ſince, two 1 Brown. 149. 
were indicted befoze me at the Aſſizes fo2 Felony, in caſe of lite, and foundguilty, 2 Cr. 306. 

and this Indictment was in the ſingular number and this appearing fo unto ine, . 

IJ doubted whether the India ment was good oz not, and do fo? this cauſe J made n Indietment 


amended after 


ſtap thereot; this afterwards J mo ved at the Table to the Judge , eightoꝛ nine ot tlie parties 


the Jndictment was good, this notwithſtanding» and well amendable, and lo the Felony. 
ſame was attoꝛdingly amended, and the parties afterwards were hanged foꝛ the 

Felony, Williams Juſtice. I do verymuch rely upon this Judginent.but there is | 

a Book Caſe upon the matter in the verp point. 11 H. 6. f. 2. & f. 14. in a Wzit De 21 fl. 5. f. a. 


Statute of 


imaginatus fuir, andthe ſame wag there amended bp the award of the Court: 2 Hl. 3. cap. 3. 


There was another Caſe allo adjudged, in an Action of Treſpaſs and Eject 
ment (which is to be quare vi-& armis) vi & armis wag omitted Judgment was 
given foꝛ —— upon this a Wꝛit of Exroꝛ bꝛought; and by the whole 
Curt the Judg ment was affirmed. Man Secundary, ſhewed fo2th a Pzefident in 
point, where twa Exetutoꝛs bꝛought an Action of Debt, and had Judgment to 
recover, and this was laid in the plural number; and alſothep recovered ſuch a 
ſum, pro damnisque ſuſtinuit, pro ſuſtinuerunt: Upon this a Mꝛit of Exxoꝛ bꝛought, 
and the ſame was amended, and this Caſe was in 2 02'3 Jac. B. R. And ſo in this 
pancipal Caſe, bp Yelverton, Williams, and Croke, Juſtices, abſent Flemming Chief 
Juſtice. Che Declaration ought clearly to be amended, and by the Rule of the pennen 2. 
Court. the fame was amended actoꝛdingly. Nota, That Man Secundary, did then mended pe- 
lap and affirm, that as the Caſe befoze reinembꝛed, where the vi & armis wag o⸗ Curiam. 
mitted, and Judgment pet given here, upon which a Wꝛit ol Erraz wag bzought 7 Bulſt. 205. 
in the Exchequer Chamber; and the fame reverſed foz this only Erroz, and not 

luffered to be amended, Y | | | 8 
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Nota. Priviledg Note, In a Caſe of Pꝛiviledge, A. an Accomptant unto the King in his 
of che Exche- chequer was ſued here in this Court, and foꝛ this cauſe, Mr ton Southern 


F 


quer period: game into the Court, and ſhewed tozth his Book of Accemiz-rs to the King, ay 


affirms this to be fo in Court, and ſo pzapcd the Pꝛiviledge of the Court fo2 jj 

aud that the Suit here in this Court might be ſtaned. I. verton Jultice, beim 
ed of Man Secund ry, what the courſe of the Court was in ſuch a Cale, and hoy 
the Pzefidents were, and whether the Court hath uſed in ſuich a Cale warm 
the Pꝛiviledge upon ſuch-a bare Avermentof the Baron only; oꝛ upon pleadin 
of this, and Pꝛaper of the ſame bp the party : Man made anſwer tothe Court tha 


bp all the P2efidents,upon the Pꝛaper and Averment of the Baron onip, ay 


without any Plea bp the party,the Court hath uſed to grant the Pꝛiui edge n 


fo the ſame was granted in this caſe, by the Kule of the Court without any Ply 
92 P2ayer of the party accoꝛding to thePzeſidents in the like Cale. Willians Juli 
wag firougip againſt this, that the ſame ought not to be granted upon the bm 
Averment only of the Baron, but the ſame oughtto be upon the Plea and pq 
er of the party himſelf; and fo there are many Books adjudged in point towy 
rant this, that without pleading of this bp the party himſelf. and Pꝛaper of ie 
ſame by him; fo2 without this, the Court cannot know certainip wheiter je 
the ſameparty oꝛ not, fo2 whom the Pꝛiviledge is pꝛaped. 


Jones Plaintiff, againſt Smith 
Defendant. 


9 


In Treſpaſs Pon an Arrelt, the Cale appeared to be this: A man was arreſted upon 
Caſc of he u P2oceſs-to appear in placico tranſgretſionis, at the Court of the Marhalir, 
— 2 ad proximam Curiam, there held. George Croke demurred upon the body of thei 
27 314 Preſcription, which is not good as the ſame is laid: They ſhew that the Ca 
of the Marſhalſie is an ancient Court, and that they ought. to hold Plea, andn 

have Juriſdiction of all manner of Actions of Trefpaſs, intra virg.m ; this itn 

generat and fo not good, being againſt the Statute made which limits their J 

riſdiction. Allo their Pꝛeſtriptim goes further, that they have (Tip ves 

have uſed to fer ve the P2oceſſes of the Court there: The Body of their Pitti 

| tion here is not good, being againſt the Statute of 28 E. 1. which males an 

3 AM. placico Itincion of their Jurisdiction : In 30. Af. placito 38. An Action there baun 
33. Ge. upon the Statute of Marlbrigge, foz dꝛiving ot a Diſtreſs out of the County, aid 
Toke 2 pars, makes no mention of the Statute ag he ought to do, and therefoze not good, i: 
fol 108. Sc. 5 pars fol. 108. a. Sir Henry Contiables Caſe. man map pzeſcribe againſt a 2 
Staruee of tute which is in the Affirmative, but not which is in the Negative, as byth 
1% 2-61) Statute of 17 E. 2. cap. 11. De prærogativa Regis, bp which it is pꝛovided, Ui 
Rex habebit wreccum maris per totum Regnum, this is a Declaration, and aff: 

mance of the Common Law; and notwithſtanding this Statute, a man may 

W pꝛeſcribe to have a weeek, as appears 11 H. 4. f. 16. Stamford. f. 38. and Fitz, N, 
— . Prev. f. 91. A. in the Book ot 30. All. pl. 38. the Pzeſcription there being to ar 
3- AſiCplacito y A diſtreſs aut of the County, being a Negative Statute, and therefoze vd 
32, I˖r̃t is allo herefurther fhcwed in their P2eſcription, that they have uſed to hun 
Tipftaves ore tenus, to execute the Pzorefs of the Court, upon command to dothis 

and doth not here ſhew, that the party which did make the arreſt,was porta 

ez» at the time of the Arreſt made; foz it then command one which is not pot 

tot virge, fd2 to Arreſt one. and afterwards, and befoze the arreſt, he is maden 


tator virgæ, and afterwards he doth Arreſt the party by fozceof the emma | 
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ﬀ : . D. 
An arreſt him foꝛ to appear at their Caurt, ad proximam Curiam, Without ſhewing 
A tan when the next Court was to be held; fo2 to ſap at the next Court, 
this is tus general, and ſo he map be detained fozty pears befozeanp Court may 


4 
% 


fo; this caule. | 
ol oregon Curia here doth well appear bp their Juriſdiction. which 


is to | - « . 
22typears, without ſhewing the day certain when the Court was to be 
— 5 — ing a tompariſon made between this Court, and the Court of k R. 


in that all Courts in Eire do ceaſe, when the Court of Kings Bench fits. - Y-1- 
- verton juſtice. Thep ought to have ſhewed here the certain dap when the next 
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is his w | | 
| of uſtificationof the Arreſt, was not good, and fo by e fiule of the good, the pars 
—— arreſted was diſcharged. Bi | . | 9 ry diſcharged, 


- * + 27 *+ 


Succomb Plaintiff, againſt Vardnen 
Defendant-. 2 


| (2525 unn — — 
Ota, The Court was mo ved fo2 to have a Hepleader after a Demurrer, and rer cannot be 
this without the aſſent of the parties: To this it was anſwered.that the lame e aſſent of 
cannot be without the aſſent of the parties, ateoꝛding to the Keſolutton in point, A. d 
Coke 3 pars tol. 52. B. in RigewaysCaſe, againſt the opinion in 9 H. 6. fol. 35. But fo — 1 ; 
bp the Opinion of the whole Court here, in this p2incipal- Caſe, no Kepleader 5 4. f 35. 


To» ww ws 2 N r wy oo T5 .._ 


ran be granted here, being after a Demurrer, without the aſſent of the parties 0. = _ 
F Bs | Hob, i 13. 
2 Cr. 127, 270. 
Pop 42. 
| | 1 Ro. R. 27 I. 
Coveney Plaintiff, againſt Wood 
Defendant. 
vis 
N an Action upon the Caſe fo2a pꝛomiſe, upon Non aſſumpſit pleaded, a Yerdict Ag; 
] was found fo2 the Plaintiff, and damages given: Upon motion fo2 the De- he Cate fer 


kendant in arreſt of Judgment. the Caſe appeared to be this; the Defendant hol- Promiſe. 
ding ofaYouſe bp a Leaſe foz years of the Plaintiff, the Leaſe being expired, Ycl220. 
| andthe Defendant being till in poſſeſſion, in conſideration that the Plain 
would ſuffer him to enjop the poſſeſſion of the Youſe, until Michaclmas then next 
enſting, he did aſſume and pꝛomiſe to ſave him harmleſs ; and alſo foz every far⸗ 
thing, which he ſhould be danmifiedvn the interim by reaſon of his poſſeſſion con- 
tumed inthe ſame he did aſſiune and pꝛomile topap him two pence: ThePlaineitk 


2, 0. wa 


n 


WT CONN CET. SO 


4 RV 


Termin. Mich. 10 Jac. Pal 


- time the houſe was burnt bp the negligence of the Defendant, and that ſobygy 

he hath ſuſtained the damage of 40 l. the which he did demand of the 

ts be paid unto him, and that he topap the ſame did refuſe and ſtill dorhrefyſe,, 
de actio accrevit: It was urged fo2 the Defendant,that the Declaration wasn 


| 5 - and to have demanded the lame. Hen. Yelverccn. That the Declaration ig 
and that the Plaintiff ought not to ſhew this in his Declaration, foꝛ the 
here was generally to ſave the Plaintiff harmleſs: And he hath declared chat 


the Declaration here is not good, foꝛ the Action is framed upon two points ( 
on the pꝛomiſe to ſave him harmleſs generally: And ſecondly, Upon the pzomik 
ts give him two pence fo2 everp farthing damage ſuſtained: If the Plaintif he 
had bꝛought his Action upon the firſt pꝛomiſe to ſave him harmleſs this had hn 


have been demanded : The whole Court clear of this Opinion that the Plaintif 


Judgement 
Nuod queren: 


Nil captat per 


Billain. 


Debt upon a 
Bond for not 
performance 
of an award. 
I Ro. R. 6, 6. 
Godb. 225. 


this is onlp by wap of addition to the foꝛmer and pꝛincipal pꝛomile, which 


he only demands the damages, in which he was damnified by reaſon of then 
ning ot his houſe, occafioned by the Defendants default and neglect; andſay 
_.--=: Declaration is good, and the-Plaintiff to have his Judgment. Williams Julie, 
Che plaintiff here in this cale ought in his Declaration to have 


ſets all this fozthin his Declaration, and further ſhews, That within theta, 


good, foꝛ that he hath not ſhewn therein ( as he ought to have done)the mumbert 
the farthings in which he was danmified,and lo fo2 every farthing to habe 
vente, and tu have caſt up the ſame with a Que in coto ſe artingunc, tu ſuth a in 


Im 


was damniñed unto fozty pounds in his default; and this is ſufficient, agu 
two pence pꝛomiſed to be paid fo2 everꝝ farthing of damage which he (uſtaing 


to ſave him harmiels which hehath not done, and ſo a beach of pzomife,andg 
Plaintiff foꝛ this had goodcauſe of Action: But if he had here demanded thethy 
pennies p2opoztionablp, z pence fo2 everp farthing, there he oughtcertainjy 
have expꝛeſſed in his Declaration, the certain number of the farthings,buthy 


farthings, fozthat by the p2omiſe here as it is laid, he is to have two — 
verp farthing damage by him ſuſtained, cum inde requiſitus fuit, fa that the an 
tiff here ought to have expꝛeſled a requeſt bp him made, and the certain num 
of the farthings, and fo to have demanded two pence foꝛ everp farthing Quiz 
toto ſe attingunt to ſo much, and to have demanded the ſameſum ; foꝛ theſeomif. 
ons in the Declaration, the ſame is not good. velverton Juſtice agreed hereinghu 


„without numbzing of the farthings; Williams Juſtice agreed clearly wit 

im herein. Croke Juſtice, the damages here to be given by the Jury oughtul 
fo2 every farthing, and therefoze the farthings ought to have been numbxd y 
the Plaintiff in his Declaration, and fo2 everp farthing, two pence damagegy 


ought to have numbꝛed the karthings, and the two pences, and ſo to haben 
mandedhisdamage acco2ding to the pꝛomiſe; and foꝛ this omiſſion in the De 
tlaration, the ſame is not good:accozdingly the Kule of the Court was, quod qu 
rens Nil capiat per Billam. | 


Lindſey Plaintiff, againſt Aftey or Afton 
Defendant. 


Nan Actionof Debt upon a Bond, conditioned fo2 the perfozmance of en z 
ward, koꝛ non-perfozmance thereof, the Action bought ; the Caſe appeartdi 
be this: Two ſubmitted themſelves tothe award of others, as touching allmi 
ters and controverſies both Tempozal and Spiritual between them; acco2dn9! 
the Arbitratoꝛs made their Award,andfo2 not perfozinance of the lame, the Ac 


oT 9 Abr. abs. on bꝛought: The Defendant in Bar tothe Action, pleads that the Award 7 


— 
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that he ſhould releaſe all Suits unto the Plaintiff, the which he had done, and ſo 
demands Judgment,Si,&c- The Plaintiff to this replies, that true it is, Quod 
tale fecerunt Arbitrium 2 But thep did further arbitrate. that the Defendant ſhould 
alſo papuntohim fiiteen pound, at the Houſe of 1.5. a ſtranger, at ſuch a time; 
Ablque hoc quod tecerunt arbitrium tantummodo, as the Defendant hath alledged : 
The Defendant rejoyns, that true it is that they did arbitrate, that he ſhould pay 
unto the Plaintiff ſuch a lum; but they did further award that the Plaintiff 
ſhould releaſe all Actions unto the Defendant, the which he hath not done; upon 
this ejopnder, the Plaintiff demurred in Law. Heo. Finch foz the Defendant, 
that the Bar is good, but the Plaintiffs Keplication and Traverle is not good; 
n the Plaintiffought not to have taken this Cravers as here he hathdone with 
an abſque hoc, that the Arbitratoꝛs tantummodo, did make ſuch an Award, this 
being anly matter by wap of Amplication which is not tobe traverſed, as ap- 
peareth by 1 1 l. 6. f. 30. As to the Award it ſelf it was urged. that this Award, 11 H. 6. f $0, - 
as it was thus made is not god; fo2 here as the Caſe was. two did ſubmit them⸗ 
ſelvs to the Award ot others, who did award that the Defendant ſhould pay unto 
the Plaintif fiften pound luch a dax at the houſe of a ſtranger; this was a void 
award then map award matter of inconveniecny, as to pap one hundꝛed pound, 
and the lame to be paid p2eſently; oꝛ to take notice without any notice given: But 
do award matter ol impoſſibility o2 matter againſt the Law ſuch an award is void; 
ſo here bytheir award to make the Defendant to pap mony to the Plaintiff at the 
houſe of a ranger, this is void, the ſame being to make him a Treſpaſſo2,and to 
do that which is againſt the Law, and fo void. Hen. Lelverton fo: the Plaintiff, 
Chat this ejoynder by the Dcfendant is not god, the ſame being a clear depar- 
ture from the firſt matter, and ſa is 5 H. 7. t. 19 & 20. that where a man pleads , f. 7 f. 19 20. 
that laſt which he ſhould plead at the firſt, this is a departure: As to the payment 
here limited by the award to be at the houle of a ſtranger, this is a god award, the 
| | pas ſieplication here is good, and cannot be better; the Defendant in per⸗ 
dnnante of the award pleads that he had ſurccaled all Suits againſt the Plain⸗ 
tif, actoꝛding to the award the Plaintifk replies, that true it is that ſuch an award 
was made; but they did further award that the Defendant ſhould pap unto the 
Piaintiffſo much mony; the Defendant at the firſt in his Bar did plead this as 
a tompleat award which was not lo, and the Travers here is good and well ta- 
ken. Flemming Chict Juſtice. This is an idle Travers here taten, he ought to have 
pleaded the whole award as it was made, and the Travers ought to have come on 
the other ſide allo by this ſtejoynder of the Vekendant, there is a clear departure 
from that at the firſt pleaded by him in Bar and ſo the Court atthis time all in⸗ 
tlined to be of Opinion, that the Traverfe here taken was not good, but the ſame 
ought to have come on the other ſide: The Court allo ſeemed to be clear of opinion, 
that the Kejopnder ofthe Dekendant, as here it is, is a plain departure, fo2 that 
he might (and ſo ought) to have ſhewed all this at the-frſt : The Court at this 
time did not over-rule this, but would be better adviled and fo without any fur- 
| ther opinion herein given at this time, the ſame was by the Court adjourned to E 
another time. Nota, That afterwards, Termin. Paſch. 12 Jac. B. R. This matter Termin. paſcfi- 
tas moved again, and Baſepoles Caſe cited, Coke 8. pars, fol. 97. the Defendant 12 Jac. B. R. 
pleads but partof the award, and omits the other part: he ſhould have ſet fozth ©*: 
ye whole award, ag it was urged. Cook Chief Juttice, The parts of the award 
here were the Ceſſer of Suits, the papment of Monp, and releaſe of Actions; 
the Defendant here in his Bar, meddles only with the Ceſſer of Suits : This is 
not lufficient, there was alſo payment of Monp to be made by him. and in 
tonſideration o this, he was to have a releaſe made unto him. It was urged 
agam by Henry Finch fo2 the Defendant, in maintainance of his Plea in Bar 
that he had ſurceaſed all Suits, but mentions no moze of the award in his 
Plea luppoſing the retidue of the award to be void; the ſubmiſſion here was, of 
al Suitsdepending: The Plaintiffreplies, that they did further award tharthe 
a e- 
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Defendant ſhould pap unto him fiftcen pound at the houſe of another, with a try 
vers Abſque hoc quod tantummodothep awarded, that he ſhould ceaſe Suite; th 
Defendant Hejopns, that in conſideration of the papment of this niony theym 
award the Plaintiff to releaſe all Actions Kieal and Perſonal unto him, Cit 
Chict Juttice. All this ought to have been ſet foꝛth in the Bar; Jt wag Urged in 
the Defendant,that the Traverſe here taken koꝛ the Plaintiff is not good and ty 
the latter part of the award, as to the payment of the monp, is a void award Con 
Chict Juſtice. This is a verp plain caſe, that the award here is good; four parts 
there are in this award, it ann part is good, the ſame is to be perfo2med; and at 
to the Travers here taken, the ſame is clearly good both waps. Haughton Jai 
The Defendant doth here ercuſe the non payment of the Mony accozding ty 
award,bprcaſon the Keleaſe awarded to be made unto him, was not made, jy 
ſame being demanded. Dodderidge Juſtice. The pleading here is not good the s 
ward is here pleaded but in part, the Defendant mhis Bar intends this tobe 
whole award; the Keplication here is good and ſo is the Travers. Cook Gig 
Juſtice. If an award be made which contains a Feoffment to be madeof the 
no2 of Dale, and alſo the other to p2ovide one hundꝛed pound to be paid foz the lam, 
and ſome other matter awarded to be done in conſideration of the papment ifm 
part ot the award be good themony is to be paid: Alſo if a beach of the away 
be laid to be in a matter out of the ſubmiſſion, this is not good, as to the pa 


_ of the Mon here awarded to be paid in the houſe o a ſtranger, this is a god s 


to Co. 131. 2. 


judgment for P 


the Plaintiff. 


ward, and he is to get leave to pap it there. but here in this Cale he is to payithj 
the award apud domum of a ſtranger, fo that if he pay it here at the dooꝛ of th 
houſe, this is ſufficient : As to the Kezopnder here by the Defendant this is 
clear departure from his foꝛmer Plea, where the lubmiſſion is to the awd 
and with a Bond of perfozmance, and this ſubmiſſion is with an ica quod, thy 
do arbitrate, de & ſuper premiſſis, there thep are to make their award of all un 
ters, oꝛ the award will be void fo2 all; fo bp the ita quod, it is intended bythm 
to have a final end by this award of all matters; fo the difference is, where th 
ſubmiſſion is in ſuch a ſpecial manner, with Bonds to perfo2m the ſame; ay 
where the Bonds are only to perfozm-quoddam arbitrium: Ag in this Caſe; firlith 
Defendaut here pleads an Arbitriment but of one part, of that which wash 
arbitrated : The Plaintiff replies, that they did arbitrate this and did furthers 
ward the payment of monp to him,abſque hoc, that the award was made cans 
modo, ag the Defendanthad ſet fo2th: the Defendant rejopns, that then didi 
ther Arbitrate the Plaintiff to releaſe unto him, this is not good clearly, buth 
ought to have jonned with the abſque hoc. Dodderidge Juſtice. There are to ful 
here in this pleading : Firſt, the Defendant here pleads but parcel of the aum 
and ſo this is not gaod. Secondlp, he pleads this to be per quoddam fcriptum,a 
doth not ſap here prædictum ſcriptum, this ig not good pleading. Cook Chief Julie 
The Bar is naught, the Keplication good, the Rejonnder bad; thewhole Cam 
agreed clearlp, that the Defendants pleading is altogether vitious, that th 

laintiffs lication is good, and ſo by the Nule of Court, Judgment ws 


entred fo2 the Plaintiff, 
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tr the Eſtate he hath : But pet the whole Court was clear of opinion, that the 


4 Sir Jobr Pooly Plaintiff, againſt the Lady Gilberd 
= Defendans,  - © 


12 an Action upon theCaſe,fo? a zomiſe upon Non aſarnpfit leaded,the Cale ap⸗ 


Part Il. Termin. Mich. 10 ſac. 


Glaſſe Plaintiff againſt Gill 2 
Defendant. 5 


2a Witof Erroz, toreverſe a Judgment given in the Court of C. B. in an ina wii 
110 Covenant there bꝛought fo2 not makingof a Leaſe, and ſhews Quod Er. 
"ihil habuic. of which he ſhould make a Leaſe,acco2ding to his Covenant: the De- 2 Cr. 312. 


| fendant there pleaded Quod habait unde; upon this matter then were at Iſſue, and Yel-22 DD 


the Jury find that he had Land, whereofhe might have made the Leaſe ; they 


| tv what Eſtate he had therein, and ſo Judgment there given fo2 the Plaintiff: 


Erro2 aſſigned was, that there was no good Jſſue jopned, fo2 that the Plea 
ws bad, and fo the Iſſue upon it bad; the queſtion, Whether the Verdict ſhall 
make the Plea good, the Court was clear of opinion, that the Plea was not god, 
becauſe he doth not therein ſhem what Eſtate he had in the Land(fo2 the Plea of 
habuic of it ſelf is no good and ſufficient Plea, without ſhewing in ſpecial mat⸗ 
, udgm 
Verditt here hath made the Plea good, and ſo the Judgment well given and there- J Gd 7 
foze the fiule wag, Quod affirmetur judicium. Coons 
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Action upon 


peared tobe this : The Plaintiff had pꝛeferred a Bill in Chancery againſt the e c:@ for a 
Defendant foꝛ Marriage monp by her received; the Defendant upon this in ton promiſe 


deration that the Plaintiff would ſtap the Suit there, bn him commencrd, he did dlarriage; 
allume to pap unto him 100 l. and alſo to deliver up a Bond of 401. which The had; | 


upon this pꝛomiſe the Plaintiff made ſtap of his Suit; but the Defendant not 
pertoꝛming the pꝛomiſe, upon this the Action was bzought,and a Vrrdiet found 
to2 the Plaintiff : It was moved foꝛ the Decfendant,in arreſt of Judgment that 
the Declaration wag not good, foꝛ that thexe was no good ground foz to raiſe the 


pꝛomiſe, there being no ſufficient conſideration fo? the ſame ; fo2 it doth not appear 


in the Declaration, that the Suit in Chancery was a lawfpl Suit to be there de- 
termmed, and fo if the Suit was not lawful, the conſideration to foꝛbear ſuch a 
Suit, wag no good conſidcration to raiſe a p2omiſe. Williams Joſtice. This was 
anapt and pꝛoper ſuit fo2 the Chancery: If mony comes into the hands of the 
Defendant, being part of a marriage poztion, and the Defendant rcfuſeth to 
pay it, this is a very fit and pꝛoper Suit fo2 the Chancery; to ſne the Defendant 
there to exetute the Truſt repoled in her, the monn being in her hands; and this 
is in it ſelk but a Truſt; if the Plaintiff had only a Sub œna out of the Chan⸗ 
tern againſt the Defendant, and did not make the cauſe thereof known unte him; 
if he, in tonſideration that he would not p2oſecute ann further againſt him, did 
aſſume topap him ſo much, this clearlp is a good conlideracion to raiſe a pꝛomiſe. 
Croke Jutice. The conſideration here is good, and this was a fir Dur fo2 the 
Chancery being foꝛ aMarriage potion with which the party was truſted-gnddid 
not periozm this truſt;here the pꝛomiſe is — and recipꝛocal, and fo the _ 
| | fr 
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Judgment gi- 
ven for the 
Plaintiff, 


1 


An Action 


bon the Caſe of the Plaintiff (S.) That he came to ſuch a Houle where one lap ſick in his de 


for words. 


BVDeclaratidn that he was living, it ſhall be intended that he was dead. Cole 


Judgment gi - 
ven for the 
Plaintiff, 


In an Action of I found a ſpecial Verdict, and upon this Verdict» the Caſe appeared to be 


Treſpaſs and 
Ejectment. 


2 


tiff had good cauſe of Action, and ought to have his Judgment. Flem 
Chief Jultice. This is a verp plain and clear Caſe, here the pꝛomile is mutual 
Plaintiff pꝛomiſed to ſtap and lurceaſe his Suit, and the Defendant pꝛomiſebg 
pay the 100 l. As to the Suit in Chanterp, the @nſideration to ſfap Paoterd 
in this Suit is a good conſideration to raiſe a pꝛomiſe to pap mony : The Cour 
of Chancery is a mixt Court, the Defendant here had the Mony only in Tru 
but perfo2med not the Truſt; and fo2 bꝛeach of this Truſt the Bill wag fitlp they 
2 to have perfo2mance of the Truſt; the mon with which the Defend 
as truſted, was : 000 l. part foꝛ Legacies, and part foꝛ Marriage poztiong, 30 
df which was in the Defendants hands foꝛ Marriage poꝛtions; this wag man 
of truſt. and a fit Suit fo2 the Chantern to have this pertoꝛmed: The fozbeargy 
and ſtay of this Suit is a great eaſe to the Defendant, in regard ot Travel ay 
expences; and this is a good tonſideration, and to the whole Court agreedchw 
Pur conſideration. as it is laid to be good, that the Plaintiff had good talen 
it, that the Declaration is good, and by the fule of the Court, Judgemm 
was entred fo2 the Plaintiff, | | 5 


. 


Billing Plaintiff, againſt Knight 
Defendant- 


a 


A_  i.icvc 


]? an action upon thecaſefo2 wozds, which, as appeared by the Declaratin 
were laid to be theſe E ſpoken in this mannerbpthe Defendant,to ſome others, 


and the Plaintiff got upon the Bed and with his Knee did bꝛeak his Blood-hulh 
and that thereby he had killed him:Fo2 theſe woꝛds an Action was bought, an 
upon Not guilty pleaded, a Derdict was given foz the Plaintiff: At was movedy 
arreſt ot Judgment that the woꝛds were not act ionable, the Declaration not gut 
having not therein averred eſpeciallp that the party was dead: The whole Cun 
agreed in this, that the Declaration is good, and that if it doth not appear in 


ſtice. If one ſaith of another, that he hath murthered ſuch a one ( who is living) 

theſe woꝛds are actionable, Flemming Chief Juſtice denied this to be ſo; but if; 

had ſaid that he had popſoned him, otherwiſe it were: In this pzincipal Caleth 

whole Court agred clearly the wozds to be ſcandalous, and well actionable.th Wy - 

Declaration to be good, without any averrement that the party was dead anz f 

by the Kale of the Court Judgment was given, and foentred fo2the Plaintiff: f 
j 11 6 15 | 4 | 


ccc 1 


| ſy 

| 4 4. C 
Erington Plaintiff, againſt Erington = F 
Defendant. - "oY : 

5 ar 


an Action of Treſpaſs and Ejectment, upon Not guilty. pleaded, the Juy an 


| Roger Erington, and Katherine his wife, were ſeiſed ol the Land. inqueſtion, 
Tenants in eſpecial Tail, the Heverſion in Fee in Roger, Roger dies, Anthe 
ny the Geverſioner, and the Jſſue in Tail, by his Deed indented, and in the ln 
time of Katharine the mother, makes a Leaſe fo: fo:tp pears to Robert Ering 
and this to begin after the death ol Katherine, rend2ing fo2 the ſame a certal 
pearlp Kent, and dies, the Keverſion deſcends and comes unto Jane bo 


f 
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— ent 


2 b = ite time of Katherine levies a Fine, Sur Conuſance de droit come ceo, 
— 7 nations with her Hus band ot this Land unts J. S the Pꝛoclamati⸗ 


933 


ons ar had, afterwards Katherine the Mother dies, the Conuſee of Jane enters, 


i an ed by the Conuſee bzings 
als and Ejectment : The only queſtion in this 


BETESREROISEC EE. 


whether he ſhall be ſaid to be 
le, oꝛ not: As to this he ſhall 
b it is to be conſidered, 1. The Points to be 
unfelf. 2. Of what foꝛte and effec the conſidered, 


verſion, ſo that this was a good Leaſe bp wap of Eſtoppel againſt the Leſſo? him- 
— — Ti by wap of Eſtate and Intereſt, out of 


ons to be a fuffictent Bar, to make good the Term againſt the Eſtate tail. 2. Of 
what tozte and effect this Leaſe was again Jane, t e Heir ſpetial; as to her this 
Ltaſe was not void but voidable, bn reaſon of the ent reſerv 
map be-moze beneficial to theJiſſne.to ha ve the nent than the Land by the Sta⸗ 
te of Weltmio. 2. Tenant in tall, nc que per factum, neque p 
to pꝛejuditethe Iſſue in Tail; pct by the Book of 44 E. 3, fol. 2 1 22. in Octari- 44 E. 3. fol, 
an Lumbards Caſe, that Tenant in tail map charge the Land with a Kent charge * **© Oe. 


rr r 2 


P . this doth paſs the Keverſion by wap of Elfate, and the Jnterelt 
val ett . | BY! TORRE! | Coke 3 
That Fineg byrontluſion ſhall bind the Jifue. 2 tail, upon the Statute ot 32 H. fol , 2 8 7 
. 36. It is next to be conſidered, hot the Comiloz, after the death of the — 
2 Wife 33 Hl. 8. c. 3 


44. Termin. Mich. 10 ac. Pam] 


1 2 n — 


Wite, the Wother ſhall beſaid tu be ſeiſed, whether of a Fee by Tin ion gg. 

gimation, oꝛ bf an ablolitte Fee fimple-: He ſhall be ſaid to be ſeiſed, ut {0 
Plowdens Com- ſimplici; and fo is Wallinghams Caſe, Plowdens Commentaries, fol. 5 53, « tes | 
menttic, nulte was here leiſed of the Eftate tail, pet he ſhould not avoid this Leaig in 
f. 553. Ge. the Allue in Tail (if anpone) onght to-avoid the ſame; but this powerigh 


here givenro the Comtſee by the Pine ; but here the Aſlue could bit ab 
Leaſe, becauſe he had on a bility, which poſſibility he could nor rand 
33 H. 8, Dyer Over to the Conuſee, in 33 H. 8. Dyer fol. 5 1- placito x 7. If Tenant in tail, 
fol. 51. Gr. che Statute of 27 H. 8. cap. 10, of Uſes, makes a Feoffment in Feetothe uy 
27 fl. g. of himſelf and his Heirs, afrerwards he and hig Feoftees makes a Teate tn 
of Uſes © rendzing rent, after the Statute of Uſes, Tenant in tail dies ſeiſed, his Ji 
liens the Land by Fine, befo2e anp Entry made upon the Termoz, oꝛ acceptanyy 
rent: There it is held chat rhis Conuſee ſhall not avoid the Leaſe made iy ei 
nont in tail, —— rent, but that this Leaſe ſhall continue god; no nun ie 
the Conuſee here in this p2incipal caſe avoid this leaſe foz pears, but is tohaldth 
Land ſubject unto this Leaſe, and ſo pzaped Judgement faz the Plaintiſf. Jon 
Moor, & George Croke, argued foz the Defendant :The queſtion here only is, thy 
ther this Fine, thus levied bp lane the Daughter and Heir, ſhail make the Inj 
fo2 years, befoze made bn Anthony, t& be good 02not; and whether the Purthan 
bp Fine ſhall be concluded by this, oꝛ not: It was urged foꝛ the Defendant, thy 
he ſhall not be concluded by this, but map very well avoid this Leaſe, any 1 
hold the Land diſthargedor this Leaſe, as long as the Eſtate tail hathcontiuuany 
any Iſſue in being is mheritable tothe Eſtate tail: The point conſiderable m 
is, when this Leale ſhall begin, if not during the Eſtate tail, then no Titlehn 


the Leſſee to have this, until the Eſtate tail be ſpent. Admit this be ſo: the 


Iſſue in tail doth le bya ine whether theEftatebe barred oꝛ be by thi 
ed: This is the — queſtion in this Caſe; it the Eſtate tail beoulp ia 


red, then the Conuſee is not to be charged with the Leaſe, as long as the Eſtaten 


| hath any continuance; as long as there is any Iſſue living as might hawth 
ate tail (it it were not fo2'the Fine) which did bar him: It is here to bein 
confidered, how this Teaſsdoth charge the Eſtate at the beginning; as tathie 
Leaſe is meerlp void as againſt the Iſſue, becauſe it takes not hold of the eim 
tail, the lame by limitation being not to begin till the Eſtate tail be ſpent, amm 


befo2e; whereas it hath been urged, that both the Eſtates are charged with thi 


Teale (S.) the reverſion by wap of Jntereſt, and the Eſtate tail by wap i u 
ſfoppel ; this cannot be ſo, foꝛ the Eftate tail is not at all bound bp this mum 
athing leaſed map enure, by wap of Jntereſt,theſame ſhall not be takenozus 
ſtrued to enure alſo bp way vt concluſion, being one and the ſame thing; and ths 
Coke 6 pars, IF p20ved bp Treports Cafe, Coke 6 pars, fol. 15. where Tenant fo2 life, andthe? 
f.15. Ce. mainder in Fee, by Deed indented je in in a Leaſe,thisthere reſolved to be the in 
of Cenant foz life, during his lite, and the confirmation ot him in remainder aun 
the death of Tenant foꝛ lite, then it ſhall be ſatd to be the Leaſe ot him intemm 
6c Eliz, der, and the confirmation of the other; and ſo is 5 & 7 Eliz. Dyer f. 2 34.23 F-placitork 
Dyer fol. 234, And though the Leaſe was by Deed indented, pet this ſhould be no concluſioujy 
235. plac. 18. hen the Teaſe enures by wapof paſſing of an Jutereſt,the ſame ſhall not bel 
enfo2 any contlumon, koꝛ the Law doth abhoꝛ conclufions : Here in this pings 
- caſe the Teaſe doth ariſesutofthe Keverſion, and not out of the Eſtatetait thel 
verſion is only charged with this, but not the Eſtate tail the cir in tail — 


ving alſo the re verſion in Fer makes a Loale fo2 pears, to begin after the dea 


his Wother; the Allie in tai cannot make chis Leale good by anp acceptans 

che rentrelerved he heir in tail is not here charged as Heir in tai but as thed# 

Coke 1 pars, Th reverſton, and Capels Cafe, Coke 1 pars fol. 62. opens the reaſon of this Cale uuf 
fol. 2. G. plainlp : It is there ſaid, that there is no Land but may be charged one way} 
. Mother; it is there lam, that Tenant intail mapcharge the State tailem 
reverſion, che reverſion; the reaſoꝝ of this is, becauſe that evern Eſtate ma . 


* — : 


— tail and ſo the Conulee here ſhall hold the Land diſcharged of this Leale, and 


nm him in 


PeerwoLeaſes ſhall now firfi begin? Williams Juttice, clearip that which was 
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5 rged he in poſſeſſion may charge the poſſeſſion . and he in the reverſian the re ver⸗ 
tha here in _ pꝛintipal Caſe the reverſion is charged not the Eſtate Tail; by 
this Finchere levied, the Eſtate tail is not extind, but only barred, and ſo is it 
15 George Browns Caſe, Coke 3. pars fol. 51. Yet the Conuſee hath the p2iviledge cor. 2 Piet 
ofthe Etate tail: It the Tenant in tail gzants a Lent charge, 62 makes a Leaſe fl. 5. GC 
fo pears, andafterwards levies a Fine,the Leaſe oz Kent charge ſhallhavecon- _ 
*manceas long as the Iſſue ſhould inherit; but it is clear, if the Eſtate tail be 
the Fine, the Leaſeand Kent charge is then gone and at an end Coke 
; monts Caſe z There it is queſtioned, whether the Eltate tail be ex⸗ 

there held, that the Fine is but a Bar to the Eſtate tail, to bar 


u_ 1,1,Bea 
ſguichen oz not 


45 Allg froth claiming by tozce of the Entail, but no extinguiſhment of he E. 


ſo concluded, and pzaped Judgment foꝛ the Defendant. Williams juſtice. Admit 
that Jane had aclinowledged a Statute in the life time ofthe Mother. and alter le- 
wu aFine with P2oclamations, the other dies; whether ſhall this Statute 
be nad extended 02 not, clearly it ſhall, Flemming CyictJuitice agreed with him 
in: And put the Caſe further, if the ſon in the lite time ot the Mother had ac- 
pwiedged a Statute and dies, and the daughter levies a Fine in the life time 
of the Mother, the Mother dies, ſhall this Statute be now exetutetroꝛ not? uch a 
Statute thus acknowledged map well be extended. Williams Juſtice, The mieſti⸗ 
on in this pꝛintipal Caſe is, Whether the Eſtate tail hath tontinuante oꝛ not. in 
theepe and judgment of the Law; in this Caſe clearly there is no continuance 
of the Eſtate tail, but the Leaſe fo2 pears ſhall now be good py2eſenthy; and ſhall 
now haveits eſſence and beginning. Flemming chief Juſtice. This Leaſe isclear⸗ 
ip good, and ſhall ha ve its beginning and continuance pzeſently, and is not to be 
avoided by the Conuſee of the Fine; At another time this matter was moved a- 
pain / Williams Juſtice. Bp this Fine thus levied, the EMte tail is gone and ex⸗ 


d, and ſo is Hit George Browns Caſe expꝛeſin, that by the Fine the E- 
tate tail i quite gone, barred and extintt, Coke 3 pars. fol. 51. B ere bp the Fine 8 : 
with Pzoflamations, he paſleth the Eftate tail extinguiſhed, totheConulee who f R 
kannt avoid this Leaſe fo2 pears thus made. Flemming Chict Juſtice. When the ; 
Connſee cones to have the Land, this is a Fee:ſimple abſolute in him and the 
Eſtate tailisclearly now-ertinguiſhed ; as to the Pziviledge of the Eſfate tail, 
itisaplameaſe that the Iſſue only is inheritable: A a Teaſe be made bp Huſ- 
bandandWife of the Wives Lands, the Wife dies, the Husband ſhall not a- 
1 made: It Tenant in tail enfeoffs his Iſſue, who at his 

agemakes a Leaſe fozpears, the Father dies, the Son is remitted, pet he 
thall not avoid this his (ce; and ſo is 33 fl. 8, Dier placito 51. and Littleton fol. 33 H, 8. Dyer 
147. Willms Juſtiee laid unto: velverton, who argued fo2 the Defendant the Co- placit. 31. Oc. 
nue, you map argue this Caſe as long as pou will faz pour pleaſure, hut it is 
a verß plain and clear Caſe againſt you. . Croke Juſiice- The Conuſre ſhall not as 
void this Leaſe.” Flemming Cheif Juitice. A Conuſee hp Fine ſhall not aper the 
oiitinmanceofthe Eſtate tail. Williams Juttice, If Tenant in tail, the Geverſj- 
m in Fee, do acknowledge a Statute, and atterwards levies a Fine, this 
Statute is good, neither ſhall the ſame, no2 an Elegit upon it, be avoided-bp the 
Conſe, Flemming .Cheif Juſtice, The Comnuſee thall not have the benefit of an 
aberment,ag to-ſap and aver that the Eſtate tail (after this ine ld levied) hath 
Ay congzquance.. Croke Jultice. It the Hon being Aſſue in tail, maſies a Leaſe fo2 
B egin after the deathof his Mother tenant in tail, and dies, and then the 
Aſſue in tail makes another Leaſe ſoꝛ nears ta begin after the Mo⸗ 

g levies a Fine, then the Mother dies, he demanded which of 


made. Croke Juſtice; Nunquam in æternum, they were both Iſſues in tail. 


ailertina) they were never ſeized En force of the tail; the Ws ther onip had 
y Eſtate tail; and the Daughter only Beir to the Eſtate tai, but where bong 
1 
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in poſſeſſſon of the Eſtate tail, and then levies a Fine, this is a Bar by the zn 
Statute of lite of 32 H. 8. cap. 36. Williams Juſtice. This is a plain Caſe, that the Conuſs+ex 
32 fl. 8. c 36. not avoid this Leaſe foꝛ pears, the reſt ofthe Judges agreed herein with him 


mo Judgment at this time given, but the lame was bp the Court adjourngy, | 


do another time to be further debated on; afterwards lome of the Judges dem 

Termin. ict, Dead, and new made in their-places, Termin. Mich. 1 1 Jac. B. KR. This Cafe hg 
Ii Irc. B. . mabed again and argued byCounſelon bath Ades. Coke Chief Jultice. Jf thegy 
G2 ther had died in the life time of the Son, the Leaſe ſhould then have been gu 
ꝑelentlꝑ; it ſhall be good againſt him hn wan of Eſtoppel. Podderid ge Jukice, 
Tenant fo2 lite grants a ¶ent⸗charge and he in Neverſion allo grants a fe 

charge the Tenant ſurrenders to the Neverſioner, the Land ſhall now be pie 


In charged with two fents. Coke Chief Juſtice agreed the ſame to be fo, but n 


the charge of the Leſſee ſhall have the pꝛioꝛitp to divide the caſe, and fo to fingl 
outthepoints; allow theHeverſion to be here in the Donoz, he in the Kevergy 
grants a ſtent⸗ charge, this doth charge his Keverfion in point of Intereſt :Th 
Iſſue intaillevies a Fine in the life time of the Mother ſhe dies, The Queſin 
now is, Who ſhall have this Land, clearly the Conuſee ſhall have the Land, ty 
Eſtate tail here by this I ine is not extinct, but barred» and the Donoꝛ in when 
the e verſion was, ſhalt not have this; the Fine levied in the life time of the i 
ceſtoꝛ, dath bind in point ol Eſtate, and ſo it hath been adjudged here, that the taj 
is batred: But the charge is not here to begin, as long as the Eltate tailhah 
any continuante, the Conuſee is to have a ee determinable, upon the death olth 
Aihne in tail: The Court was now clear of Opinion, that the Eſtate tail hi 


not extinguiſhed by this Fine, but only barred. Coke Chief Juſtice. It the Amun 
tail, in the like time of his Anteſtoz, makes a Leaſe by Indenture, this is g 
againſt him by concluſign; if afterward the Eſtate tail comes unto the Sin, 
. Leafe ſhall not bei her, betauſe this concluſion doth not bind the Eſtate aj, 


ſtranger ſhall take advantage of all void — but not of voidable, thy 
__ only is fot-p2ivies to do, but here this'G2ant oꝛ Le: 

the Eſtate tail. Dodderidge Juttice. The Conuſee here hath not two 8 
he hath only one Fee-ſimple, and no —— will be the point in this kon 
Coke Chief Juſtice. All charges here ſhall ſtand and remain, until the death ofthe 
Mother; the pinch of the Cale here will be, to ſee and to examine how amn 
what manner the Conuſee here ſhall be ſaid to be in. Dodderidge Jultice, Cena 
in tail, the Neverſion in Fee to the. Iſſue, who levies a Fine, by this hedot 
paſs away the Keverſion depending upon the Eſtate tail; but if the Tenam u 


tail dies the Conuſe here hath not two, but one Fee-fimple.'Coke Chief uiii. 


he hath here ſuch-a Fee-fimple,as ſhall be diſcharged of the Teaſe, during them 

tmuance of the Eſtate tail. Dodderidge Juſtice. He ſhall be diſcharged of allchn 
ges which do not tome under the Donee in tail; if the Keverfioner grants a fiat 
charge, and the Tenant foꝛ life ſurrenders to him. he ſhall hold the Land charged 
pꝛeſentin. Coke Chiet Juſtice. The Conuſee here ſhall have a Fee ſimple det 
nable with the Eſtate tail, and ſubjert to no charge as lung as the Eftate tal 
doth tontinue, if he have no ſieverſion in Fee, pet he ſhall have a Fee ſimple ut 
que, until the Eſtate tail be determined; and this is clear bn Arch-rs Cal, whit 
they meet together the one ſhall not determine the other, the lame ſhall havecant# 
mance as againſt allffrangers. Dodderidge juſtice. Exue it is that ag agail 
all ſtrangers which do not claim under him, it ſhall have. continuang um 
againſt others. Coke Chief Juſtice. Clearlp if the Mother dies, leavin he a 
the Leſſoꝛ living, this ſhall operate agamſt him bn wan of concluſion; it hath 
its operation in point ot Intereſt only out ol the Keverſton;the San hathwuniyi 
poſſibility to have theEſtate tail: It after the Leaſe made, he himſelf had ku 
the Fine to the Comiſee> this Leaſe ſhould then have been good againſt this 4⁰ 
nuſee; but here he dies, and the Daughter the next Iſſue, is not bound byM 
and the Conuſee here is dilabled fo2 to ſay, that the Canuſoꝛ had not a , 


ſe is meerlp void as ton 
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at the thne of the Fine levied. Dodderidge Juſtice. If a Parſon oz a Pzebend 
males aTeaſerend2ing fient,and the Succeſſoz accepts the Hent,this acceptance 

ig vod, and (hall not make the Leaſe good; otherwiſe it is in caſe of an Abbot, 
— fo is 24 H. 8: Brooks Caſes, fol. 10. placito 54. & 11 E. 3. Fitz. Tit. Abbe pla. 9. 24H. 8. 
& Fitz. Tit. Juris utrum placito 3. The difference between a Leaſe fo2 pearg, and Bool Caſes, 
aTeaſe fo2 life : Ak no Fine had been in this caſe, but the Daughter had entred ©* 
and rerei ved the Rent, whether ſhould this acceptance make the Leaſe good. 
Cock Chief juttice, tlearly it ſhall nat: And fo without any further Argument, Ended by A. 
gcaſe was adjourned, and no Judgment given in it the one wap oꝛ the other, greemenc. 
was it ever moved again, but the fame ended by agreement between the par⸗ 


f tis, as AJ wag info2med. | 


Creſwick Plaintiff, againſt Rooksby and three 
other Juſtices of the Peace 
Defendants. 


Entred Trin. 10 7ac. B. R. 
Rot. 1647. 


Nan Atiion fo2 falſe Inpꝛiſonment againſt four Dekendants, being Juſtices an Action fot 
of the Peate · foꝛ aſſaulting, beating wounding, and Jmpzifonment, and this 2 falle lwpri- 
laid tu he done 7 Auguſti 9 Jac. The Defendants, as to all ( but the Impꝛilon⸗ —_— =_ 
ment)plead Non culp. and as to the Impꝛiſonment, thep do juſtifie, and foꝛ che thereof. 
| maintainance of their Juſtification, do relte upon the Statute In anno primo Statute of 
Marie, capite 3 made againſt the diſturbing of Pꝛeachers in the Church in their * Mar. cap. 3- 
Sermons, and by way of applicatton of the Statute, and the effect thereof to 
the pꝛelent occafion : after recital of the Statute, they in their Plea ſet fo2th, and 
ſhew, that the ſaid 7 Auguſt 9 Jac. one Robert Thompſon, a licenſed Miniſter came 
into Shervild Church in the County of York, fo2 to pzeach there, and that then 
and there the Plaintiff, with another with him (being Church wardens) 
laid hands on the Miniſter violently, and fo hindzed his pꝛeaching, volencer, 
& de induſtria, & fic, malicioſe, & contemptuoſe, then did againſt the foꝛm of the 
| Statute;and the Defendant Rooksby ſhe ws, that upon the appꝛehenſion of the 
Plaintiff koz this, he was bꝛought befoze him, being a Juſtice of the Peace, 
and he being convicted of the Offence by good and ſufficrent Witneſſes bcfoze him, 
and thee other Juſtices ofthe Peace; they koꝛ this Offence the ſaid 7 day of Aug. 7 Aug. 9 Ic. 
9 Jac mandaveruut eum ad priſonam, attoꝛding to the ſaid Statute, and ſo do ju⸗ 
| iifie the lame; uponthis Juſtification the Plaintiffdemurred in Law: This 
Caſe being a new Cale was long argued ſeveral times in this and other Terms 
following, by Davenport and George Croke faz the Plaintiff, and John Moor 
and Hcary Yeiverton fo? the Defendants, and afterwards argued at large by all 
the Judges : Jt was urged fo2 the Plaintiff, that this Plea was not good, 
the Juſtification here being grounded upon the Statute of x Mariz only, the 
which ought to be truly recited; as it is in the Juſtification, the recital is, 
fanp one ſhall maliciouſly and contemptuovſly, &c. and the Statute ts, or 
contemptuouſly, in the dif-junctive , and not in the copulative; and ſo no ſuch 
Law made; upon which they juſifie, and ſo the Plea vitious, and the Jultifica- 
tion not good: A ſecond variante urged in therecital of theStatute,the recital be⸗ 
ing, That if anp one apert is prædicationibus, &c. in the plural number; if not in rhe 
plural but in the ſingular number: then it is not within the Law : Anothrr va- 
tiance urged in the Juſtißication, in the concluſion thereof, the eommitment —_— 
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Nota, The 
dif. e. ence, 


Coke 8 pars, 
Specots Cale, 
fol. 51. 


to have been per majorem partem, and here it is per meliorem partem. thig urqwa 
the koꝛm of the Plea. It was urged allo that the matter of the Plea way 5 
good, fo2 that nothing is ſhewed herein to be done by the Plaintiff, malitioſ we 
contemptuoſe againſt the Statute, and ſo not good: It was alſo urged, that, 
concluſion of the Plea is not good, the ſame being with an (8 lic) ſo that miu 


can be taken upon this: It was urged alſo that the Statute doth erpaeſs, tha 
d 


within ſix. daps next and immediately after the ſaid accuſation ſo ha 
made to the ſaid Jultice, with one other Juſtice of the Peace in the ſaid Shin; 
And if they the ſaid two Juſtices of the Peace, upon their examination, findthy 
party accuſed guilty» that then the ſaid two Juſtices ſhall commit the perſgry 
the Goal. Here the Conviction and Commitment is laid to be befoze four, and 
they four did commit him to pꝛiſon; Whether this be within the Statute, an 
Acco:ding to the rule of Omne majus continet in ſe minus : Jr was urged further 
that he was diligently examined, and found guilty bp two ſufficient witneſyg 
and doth not ſhew who they were, and that he was found guilty of the Offen 
ces afozeſaid, and doth not ſhew noꝛ expꝛelg what they were; theleerceptiong 
were taken to the foꝛm and matter of the Plea, by way of Juſtification, to aj 
which the Judges at ſeveral times delivered their Opinions. Flemming Che 
Juitice. The Church-wardens bp their Canons, are pꝛohibited from ſuffering am 
ſtranger ta pꝛeach in anp of their Pariſh Churches, without ſhewing of their z 
cenle , but it appears here, that he was a Licenſed Mmiſter and lo knowntoje 
to the Juſtices of the Peace, and that they have done verp diltreetly, in then a 
amination of the matter complained ok bekoꝛe them: And it plainlp appeareh, 
that all which was done by the Plaintiff was done out of malice: As to ther 


teption taken foꝛ the omitting of theſe woꝛds, (malicioſe & contemptuoſe) in the þ 


legation of the fact, this is not bad il it were, pet the lame is well remedied an 
made god by the concluſion,bp which it was laid to be, contra formam otatuti; ally 


th very att it ſelf here includes it, malice apparent, without any ſuch avermet 


at all; in aſmuch as he hath here in his Juſtification recited all the Statute as 
it is, the omiſſion afterwards of the woꝛd (malicioſe) will not be much material; 
but otherwiſe it would have been, it he had recited the Statute befo2e,anddidſay 
unto the Connſel, that in their Exceptions, thep did ſfand too much upon chips 
Dodderidge juſtice. There are two material matters urged and relicd on by the 
Counſel foꝛ the Plaintiff, Firſt, The rccital of the Statute, And ſecondip in tht 
body of the matter; the concluſion here is good, foꝛ that the fact appears tous 
judiciallp to be maliciouſſp done; that which is here in the concluſion is imp 
in the fact, and therefoze good: As to the recital in the copulative, where the 
Statute is in the disjunctive : As to this, there is a plain differente, between 
an Action grounded meerlp upon a Statute, and an Indicment upon a Stammt, 
and in a Juſtification by realonof a Statute : In the two fozmer, the Stau 
ought to be very ſiriclp recited, as the ſame is and acco2ding to the very wonds 
of the ſame ; but other wiſe it is in the third, to? there it is lufficient to recite as 
much of the Statute onlp, as will ſerve the turn of the party reciting the lam 


and to omit the reſidue, and fo this Exception is not material: Theſe two won 


(S) malitiole, & contemptuoſe, are Synonyma's, and the one of them cannot if 
done without the other alſo, fo2 malice cannot be without contempt. As t0 
the body of the pleading here, the ſame is good and he is not to ſhew how mt 
very particular, as the Exceptions are taken: Jf a man be bound to ſhew all 
ficient- diſcharge of a Rent⸗charge granted, he ought there in pleading to hen 
the ſame certainly what diſcharge it is that ſo the Court map adjudge oftheſui 
ciencp of it: but as this Caſe here is. the Statute hath made the Jultices of Peat 
Judges of the cauſe, of the ſuffictencp-of the Witneſſes, and of their teſtimany, 
and therefoze the ſame is not to be particularlp ſhewed, thep have here admit 
of them to be ſufficient witneſſes-and if they were not ſufficient we ought not is 
taexamine this here; and Specots Caſe, Coke 5. pars, f..51.comeg not unto this Cal 


toꝛ there he is a Minilter of the Court, and ſo as a Miniſter, he is to tertißt ih 


tertaimp 
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; their pzocedings to another Court, notwithſtanding that he there 
Er g ige inſufficiency. Croke Juſtice. This Cale is a Caſe of verp great 


Dodderidge; fo2 where the actionis not grounded upon a Statute, 
— th Juſtification is bp reaſonof a Statute, here the Statute is but as 


| anJnducement unto the Juſtification : As to the exception, that this was here 


r Juſtices of the Peace,whereas the Statute names but two; this ex- 

— — _ fozce at all, fo2 if twa map do it, a multo tortiori, four may fo do, 
Flemming Chict Juttice. Ik this were in a Declaration, upon the Statute of 8 H. 
6, cap. 9. f02 a foꝛteable Entry, it would differ from this Cale; agreed the dif- 
ference taken by Doddcridge, malitiole & .contempruole , are Synonyma's , and 
onjp ſet down fo? aggravation of the Fac; as to the exception takin, that the 
teedings here were befoze four Juſticesof the Peace, andthe Statute names 
hut two; the true meaning of the Law-makers is here to be conſidered, which on⸗ 
y was, to have the matter to be dulp examined and that the ſame was not to be 
done by one alone, le addition here of four, meet juſt with the true reaſon ot the 
Law; tozif twenty Juſtices of the Peace were then and there pꝛelent, this doth 
nothing at all hinder the operation of the Law, but that which is done by them 
ſhall be good and cffectual;and ſo every ways conſidcred,this Statute upon which 
this Juſtification of the Defendants is grounded, ought not to have and receive 
ſo ſirictaconſiruction and expoſition; this is a leading Cale of this nature, and 
being upon this-Statute, ought to be very well conſidered of beloꝛe any Judg- 
ment given herein, and ſo a further dap was given foz the Court to be better advi⸗ 


ſed in this Caſe. Afterwards, Lermin. Paſch. I 1 Jac, Reg. B. R this Caſe was mov- 


ed and argued again. Flemming Cheit Juſtice, by this Statute clearip the Juſtices 
of the — cds the Judges of the Cauſe. Dodderidge Juttice. This is the 
firſt Caſe that I ever heard of to be bꝛought upon this Statute, and a Juſttfica- 
tion tobe made: The chiefpointhere,upon which the doubt is in this part of the 
Plea where it is expꝛeſſed to be done ( per meliorem partem fo2 majorem) much dit᷑⸗ 
ference there is between them: The anſwer to this hath been made that the Ju⸗ 
ſtificationdoth not go ſo far, the Juſtification here goes onlp to the day; but if 
hehadpleadeda continuance of the Jmpziſonment,the Juſtification then as it is 
here, would not have been good. Croke ſuſtice· The difference will be, where the 
variance is in the aggravation of the offence, and where the ſame is in the recital 
of the Statute; much difference map be in this, malitioſe & contemptuoſe, theſe are 
are all one. Dodderidge Jultice, Malitia, cli malus animi effectus, wickedneſs : theſe 
areall;one, they are Synonyma's, and if either of them be expzeiled, it is good. 
Flemming chief Juſtice. The exceptions taken to the Juſtification, have been ve⸗ 
rp well anlwered. the matter not juſti fiable, meliorem partem fo2 majorcm ; in 
the Juſtification here then relie upon the Law, whether the lame be good by Law, 


d not, ma litioſe & proditorie, theſe are Adverbs, and are only expꝛeſſed to demon⸗ 


ſratethe act : A thing cannot be acted and done contcmptuouſly, but the fame 
will be done malitiouſlp, and ſo muſt be conſtrued to be, toꝛ the one of them can- 
not conſtare without the other: The Caſe here is verp tender on both ſides ; rhe 
church wardens on the one ſide, who by their Canons, are not to ſuffer anp one 
do pʒeach in their Church, without ſhewing of his Licenſe to them: It is only 
here expreſſed tu this manner (S) (Et conabatur avellere) and then impoſuit manus 
upon him dato opere, vel deſtinato conſilio, agitur & violenter, and ſo foz this time 
this Cale was adjourned fo2 the Court to be better adviled, befoze they delive- 
red their full Judgment in this Caſe, the lame being a Caſe of ſo much and ſo 


great concernment. Afterwards, Termin. Trin. II Jac R. B. R. this Caſe was Term, Trin. 
no bed again, and then Geo. Croke fo2 the Plaintiff, cited 33 kl. 8, E. Brook tit. Par- 12 Jac. R.B.R. 


and impoztante, and many epes are upon it; he agꝛeed the difference ta⸗ 


Statute of 
8 H. 6. c. 9. 


Termin. Paſch, 


II Jac. 


lament & Scatures placito 87. That if one in any action oz pleading, doth alledge . 


ther map demur generallp, foz there 11 ſuch dtatute and then there is no — 


7 


2 Statute, and doth milrecite it in matter, oz in the pear, day, 02 place, the o⸗ ä — 2 


50 | Termin. Hill, 10 Jac. Par] 


Law; foꝛ that every one which meddles with this,ought to ſhewthe Lawn, 


citer: And it was here in this Court reſolved>in 32 Eliz· ina Caſe between q. 
Caſe between nall and Kindle mas, that if one in his Declaration doth recite a Statute, whit 


Gonatand cin. needs not du, and miſrecites the ſame this miſrecital ſhall make hisDeclarays 


32 El. bad. Flemming Chiet Juſtice. The omiſſion of a Law will not be helped byay 
means. Dodderidge Juſtice. It is very abſurd foz one to rectte a Statute, a 
to miſrecite it, as (or) foz (&) (better part) fo2 (the greater Part). In an Ach 
of Debt, bzought foꝛ non perfo2mance of an Award, the Defendant pl 
ſuch Award made; the Plaintiff avers the Award made, and recites but 
it, and relies upon this: It was here adjudged, that there was no ſuch 
made,becanſehe did not recite the whole Award. Flemming chict jukice, th 
recital ofa Statute, we are all ofus to take notice of it; the Court did adyjſe 
parties to plead to an Iſſue, and fo to have it tryed in the Country ; other 
whenſoe ver they demanded the Opinion of the Court, they ſhould have it, ay 
ſo without ſaping anp moꝛe at this time, the ſame was adjourned over foz 

further advice of the Court, befoze any Judgment given. Afterwards 8) 1 

bs be min. Hillar, x1 Jac. B. R. This Cafe was moved again, and argued by all t 

ee! Judges, and Judgment given againſt the Plaintiff. Haughcon Jufice, Ext 

ons have been taken to the manner of this Juſtification, as it is pleaded; fat 
matter of foꝛm, five Exceptions have been taken, and notwithſtanding fours 
them, Judgment here ought to be given againſt the Plaintiff, but foz oneofty 

Exceptions only, Judgment ought to be given to2 the Plaintiff;and againſt 

Defendants : As ro the firſt Exception taken, being & ) foꝛ(or/this is onlyam 

pꝛiſion, and the pleading good foꝛ all this; it it be laid ſo that the Statute unn 

which the Juſtification here is grounded, warrants this in ſubſtance, this is u 

fictent notwithſtanding there be ſome variance in matter, if io be the ſame ben 

material variance. and ſo in any Action grounded upon a Mꝛit oꝛ upon a Stan: 

Se it the matter be good it is ſufficient, as upon the Statute of 8 H. 6. cap g. offa, 

6. c. 9. cible Entry, if diſfeiſed one with foꝛte oꝛ put out with foꝛte, if there be matter 
ficient, it is good: The intention of the Law-makers, was. to puniſh theenty 
and detainer with foꝛce; A ſecond Exception, and fo2 this Exception the Plean 
not good, the Plea here is grounded upon a Statute, and there ought to belu 
a Statute upon which the Plea is grounded, oz the Plea not good; as to then 
riante, the Juſtices, oꝛ the molt part, this is but matter of ſurpluſage; but haun 
made this part of the Statute, the Statute ought to warrant this oꝛ the Pleamt 
good; the Statute here ſaith no moꝛe, but that the Juſtices of Peace ſhall comnit 
him to the Goal: As to the variance, meliorem partem, & majorem partem, thi 
do differ in themſelves ; if the Statute had ſaid, per meliorem partem, and the pr 
ty in pleading ſaith, per majorem partem, here is no difference; but otherwileitis 
here, when the Statute ſaith per majorem partem, and the party in his Pleaſaith 
per meliorem partem: If the party do go further than he nceds to do in a pin 
of Surpluſage, upon a pꝛoviſo in a Dtatute, and miſtakes the ſame, thereis 
then no ſuch Statute to warrant this; and tho the recital be ot a thing, whit 
ex nect ſſitate, needed not be alledged, and a variante and milſrecital herein, ths 
ſhall make the Plea bad, foꝛ now by this recital, he hath made this alſo part 

ok the Statute : As to the other Gxceptions.the Plea of Juſtification is good 
withſtanding thoſe exceptions, Ec tic malitioſe. This is good and ſufficient, a 
the Plea is good, though he do not ſhew how he was licenſed, the Plda is guid 
and it is ſufficient to ſap generally that he was a licenſed Miniſter; the oth 
mapyſap,that he was not licenſed and ſo iſſue may be jopned upon this. but fi 
ſingle Exception befoꝛe the Plea is not good, and ſo Judgment fo2 this cauſe 191 
be given fo2 the Plaintiff againſt the Defendants. Dodderidge Juſtice. The ſolt 
queſtion in this Caſe is, whether this Jultification here be good, oꝛ not: No ex. 
ception hath been taken to the matter, but to the manner of the Jultifitatm 
The matter of the Exceptions map be reduced unto two heads :Firſl,Tharhe 
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is no ſuch Law as is mentioned. 2. Af there be any ſuch Law pet he hath not 
nurſued the fame. As to the firſt, that there is no ſuch Law ; fo2 1 — he hath mil⸗ 
P" ited the ſame, and that in theſe two points. 1. Jn naming of (and ) foꝛ(oꝛ)the 
ſetand in the act of Jultice.the Statute ſaith the greater part the Defendant here 
in his Plea, ſaith the better part, Et aliquando major pars vincit meliorem: but net fo2 
all this Judgment ought to be you againſt the Plaintiff; and if by hisPlea, it 
appears that there were ſuch a Law, this is ſufficient fo2us, and we are to take 
notice thereof : The queſtion now 1s, Whether he have in his Plea purſued the 
Statute, oꝛ not. As to the firſt, thele wo2dg conjunctive & disjunctive, are to be ta- 
ken promitcue, and when the ſenſe is the ſame then are all one; alſo malitioſe & con- 
temptuoſe, then are all one, the one cannot be done without the other, malitioſe agit, 
ſaith one, qui dato opere, malt agit; ſo that the ſame is all one in ſenſe, and the one 
includes the other, ſo that there is a variante only in Letter, but not in ſenſe: An⸗ 
other reaſon map be dꝛawn from the penning of this Law, in which Law theſe 
wonds (and) and (or) are uſed pꝛomiſtuouſlp, as ſometimes (&) when it ſhould 
be lor) and ſometimes again (or) where it ſhould be (and), as in the beginning ot 
the Statute, willingly and of ſet purpoſe all one, overt and publique wozd, fact, 
ac 02 deed, (or) there ought to be (oc) moleſt, vex, let oꝛ trouble, there is (or foz; & 
a Preacher licenſed,allowed, oꝛ authoꝛiſed (or) there foꝛ (&), ſo that the ſame 18 
all one, and this is no material variante here, having recited the ſame true in 
ſenſe. Another reaſon upon another B2zanch, which the Statute hath, oꝛ by any 
otherunlawful wap oꝛ means: If he had recited this only this had been good, 
and well purſuing the Statute; this later tlauie makes it very plain, ſo thatnot- 
withſtanding this exception (&) and (or) be all one: And lo in the Plea there 
igeretited a true Statute in ſenſe and meaning unto us, the difference being only 
in the Letter not in the meaning, fo the Plea good; and ſo to this purpolſe is the 
Caſe in 1) E. 3. f. 10. in an Action of Debt upon a Bond, where in the Bond the x x. 3. f. 10. 
party was named Canonicus, and in the Mꝛit Prebendarius, this is held ta be here 
all one in ſenſe and lo no matter of variante, but to be good and ſufficient; and {9 
to the ſame purpoſe is 28 H. 6. to). 8. in a Præcipe Priori Prioratus, being ſpecial{y 28 fl. 5. C. 2! 
bound, the Wꝛit was domus, and there held good, being all one in lente; ang 10 
the Caſe in 3 H. 6. Ouæ ſuit uxor, & quando fuit uxor: This is all one in tente, ; Hl. 5 
though the variance be in a Letter. pet if the ſenſe be all one it will be good, nn 
in ſuch caſes we are not to grate too nich upon the Letter, and lo clearly this is 
no material variance, but the Statute is well recited; pet it mult ve confeſſed, 
that if a man by wap ol action oꝛ plea, grounds himſelt upon a Statute, and mil 
retites it in a part, whereas ex neceſſitate, he ought not to recite this at all, this 
is not good, and this appears to be fo in Plowdens Commentarics, fol. 79, 80. in phdens Com- 
Partridge and Stranges Catc: If one doth miſrecite a Statute, only in the day of mcnraries, 
it, whereas he aught not to recite it; by this he hath failed, and this is bad, ſa l 70. Oe. 
held there bp all che Judges, although the ſame was in a matter not material, 
lo2then there is no ſuch Law and lo he hath grounded his Action upon a Law, 
where there is no ſuch Law; and with this agrees the Earl ot-Leicetiers Cate in 
Plowdens Commenrarics, fol. 390. ſo where the difference is in matter, as in Frec- P Com- 
mans Caſe,Coke 5pars fol. 45 . In an Action of Waſte, upon the Statute of (iou- aries, 
Eſter, Quod nullus faciat, vatium, venditionem, & deſtrictionem: where it ſhould be 5 _ 
deltructionem; relolved the re to be matter of ſubſtante, and not amendable: invur Coke « pars, 
| e the variance is only in wo2ds, and not in matter, and thercfo2e in f. 14 Ge. 
JudMent of Law the ſame is no variance fo? to vitiate the Plea; alſo every 
contempt includes in it malice. As to the ſecond variance, being the great mat- 
ter and material variance, and this is plain: It is to be now conſidered how 
this thall be helped, the ſame ſhall be aided and helped this way, that this is 
| dil of the foꝛte and frame of the Statute, and that upon this ground, ground⸗ 
* the Statute it ſelf ; the which Statute, part of it is abꝛogated, 
| # to2 part of it ſtands till in fozce, part of it is quite gone, as that part ot 
being fo2 ſaping of Maſs, this is 12 with the other part; this part - 
* . 2 
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it which is gone and abꝛogated, ought not to be recited: The Plea here ig 


ol Bar, and a Bar being good to a common intent, is in Judgment of Lahn 


Coke 5 part, 
f. 5 1. Oc. B. 


and ſufficient ; it is ſufficient fo2 him here, to ſhew and ſet foꝛth that only which 
makes fo2 him, the firſt offence, if diſturb, &c. and to be foz this arreſted, brug 
befoze a Juſtice of Peaceto be examined. and committed, this Law makeg then 
Judges. gives them a judicial power, and makes them Judges of the Witneſpe 
ſo that he might commit a third offence after ſix months, ik he doth not f 
himſelf, then to be committed uſque he reconcile himſelf : This mitretital hey 
is in the third offence, with which we are not now here tomeddle, the Action here 
is bzought upon the firlt offence ' S) that 7 Augutti he was committed to the 

at York : As to the miſrecital, which is in a matter meerlp ſuperfluous : 46 
the Plea and Juſtification, he miſrecites the Statute in another matter, which 
ought not to come in queſtion; he is impeached foꝛ the Ampꝛiſonment, + Auguft 
and in the Plea, the recital of the Statute, as to this, is good, and well retited: 


It hath been urged, that he hath not concluded his Plea right, being with a (e) 


he did diſturb him; as to this the concluſion will not help if there be not ſufficient 
pꝛemiſes: But here in this Cale it is expꝛeſſed, 1. That he laid hands on him 
2. That he indeavoured to pull him out. 3. He did pꝛohibit him further tu pute 
Et fic, per hujuimodi tacta & diverſa opprobrioſa verba, and doth not ſhew what they 
were; this is not material whether he uſed any wozds 02 not, the deed ig here 
apparent which was done by him, the fozmof the woꝛds is not material,andj 
the( lic) here is idle, there being matter ſuffictent laid down in the pꝛemiſeg andi 
the Plea good: As to the other Exception taken, he ought to be a Licenſed Pn 
ther, it is ſhewed that he did diſturb Thompſon, alicenſed Pzeacher, by Mather 
late Archbiſhop of York, and doth not ſhew where he was licenſed;and this as t 
was urged, is tra verſable: This Plea is goodnotwithſtanding this Exceptiny, 
the lame being in Bar, and if any Traverſe be requiſite, the ſame ought tocony 
on the other ſide;and then in the Nejopnder, to ſhew the time and the plate; it in 
Treſpaſs the Defendant pleads that Locus in quo was the Free-hold of l. S. and he 
by his command did enter, which was the ſame Treſpaſs, and doth not ſhe 


where this was, the other map Travers this, and then the Defendant in hisfi 


joynder may well ſhew this ſo here in this Cale this Plea in Bar is good: Other 
Exceptions taken at that then did as Judges, They did fine him, they did judge 
him ; touching this, ſee Specots Caſe, Coke 5 pars, tol. 5 · that which they have plead 
ed here, is purſuing the Law : Two ſufficient Witneſſes, this is good, thep ned 
not ſhew them, foꝛ then by the Law are made the Judges of the Witneſſes, and 
are not to ſhew what noꝛ who the Witneſſes were; we are not to look into this am 
ſo clearly the Plea here is good, and Judgment ought to be given fo2 the Defer 
dants,and againſt the Plaintiff. Croke Juſtice. The Plea here bp wap of Julif 
cation, is good and ſufficient both in matter andfozm : Two Exceptions hate 
been here matertallp taken if then had pꝛoved tobe material Exceptions, which 
they are not, being not ina material point; and being in another matter, they are 
not ſo material as to vitiate the Plea:This is a general Law, made in Odiunn- 
leficiæ, and of which we ought to talie notice, as to the Exception at(3:)fo2(or)atthe 
firſt he doth not undertake to recite all the Statute, butonly with an inter ala iu 
take benefit of this only which belongs to him; and here Gꝛadations are tobe 
obſerved in the Statute, (&) fo2 (or) this is but accumulatio verborum, qui negit 
quod magis eſt, negat quod minus eſt : This 18 no material miſrecital of thgots 
tute : As touching the ſecond Exception, if the Juſtification had been 
Bꝛanch of the Statute, A ſhould then have agreed this to have been a maten 


al variance, but quid hoc ad te, this is an impertinent, and immaterfal Allegat/ 


on, Quid verba audiam, cum facta video? Ag to the tontluſion this is well and ff 
tient, he needs not here to ſhew where he was licenſed ; if the other do Travers it. 
as he may do, then he is to ſhew it, and this ſhall be then ſufficient ; the Juſt 
tation here is good, and ſo Jndgment ought to be given againſt the Pl = 
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Cook Chief Juſtice. Divers things are to be favoured in this Cafe : Summa ratio, 
que pro Religione facit: This Statute of 1 Mariz cap. 3. upon which the Juſtif: Stature of 
ration here is grounded, was made to advance ſieligion, Deus loquitur in Tem- 1 Mar. cap. 3. 
plo, todiſturb a Preacher is to diſturb God; but we are now Judges of the Law 
is Juſtification here clearly is good,andfo Judgment to be given again the 
gintift: The Plaintiff here is tu take no advantage of this Bar, as the Caſe 
is is a general Law, andtherefoze then may here juſtifie this generally 
— ſormam Statuti, in this Cale p2ovided, and this without any ſpecial recital of 
ſame, and this had been the cloſer and the ſurer way; a man cannot pleat, 
| NultielRecord againſt a general Law, becauſe the Court ought to take notice of 
it, and of lo much thereof as is ſuffitient fo the matter in queſtion : As to the 
ug t given in Plowdens Commentaries, in Partridge and Crokers Cale fol. 78. 
| Nh 0 hath been urged, that Judgment was then good, and well given; but 
if the ſame matter were now at this dap to come in queſtion again, we might 
woll give aur Judgment acco2ding to the verity of the matter: As to the vari⸗ 
ance urged (& fo2 (or) this is no material variance, then being all one in ſenſe 
and meaning; theſe are Synonyma s, & parum differunt, quæ re concordant, & cum 
adſunt tettimonia rerum, quid opus eſt verbis, ſaĩth the Oꝛatoꝛ: So here this is good, 
"conſe thepzemiſes do warrant the ſame; where the queſtion is upon a general 
Lam there the Court is to judge accozding to the verity of the matter; net it 
mult be agreed, that fo2m in pleading is not to be omitted, fo2 that would be a 
wap to bzing in confuſion : but as this Caſe hereis, the Plea and Juſtification 


is good, and the Plaintiff had no cauſe to demur, and ſo upon the Whole matter Judgment 


ought to be given ko: the Defendants, and againſt the Plaintiff, »} «cs ge 


—— the Nule ol the Court was, Quod querens Nil capiat per Billam. Billam. 


Nota. In an Ejectione firme bꝛought againſt two Defendants, the one of * 

t h Aczon, and the other of them pleads in Bar, Noa = It as frme eaſt 
moved bp John Moor fo2 the Plaintiff, that he might releaſe his Action as againſt do. the one 
him which had confeſſed the ſame, and pꝛoteed againlt the other who had pleaded feet, che 
Non culp. Dodderidge Juſtice. In an Action of Treſpaſs againſt two, the one — 
makes default, the other conteſſeth the Action; here he may well relinquiſh his Gt. 
Suit againſt him who makes default, and pꝛoteed againſt the other which con- 
feſſeth, oz which pleads in Bar; the reaſon in this Cale is, becauſe this Suit is 

only in point of damages but it is not ſo in the Caſe of an Kjectione ime ; if this 
ſhould be ſo here, any man may by this be triced, and much pzactice map be uſed 
in this: And ſo the opinion of the whole Court in a Cale clearly was, that the 
Plaintiff could not releaſe noꝛ relinquiſh his Suit againſt one of theDefendants, 
| andpzocced againſt the other. | 


Gilling ys 4 , againſt Baker 

2 efendant. 
: A Writ of E- 

2 | ; - F ror verſe 
1 aW!it of Erroz, ta reverſe a Judgment given in an Action of Debt foꝛ ar⸗ a Judgmerc, : 
_rearages due upon account; the Clerk of the Erroꝛs refuſed to enter this, 75 
without two ſufficient Sureties by him firſt found and given, accozding to the —— Wr 
Statute ok 3 Jac- cap. 8. to pʒolerute the Wzit of Exroꝛ with effect, and to ſatis- of Error ſhall 5 
ſie and pap to the party, it Judgment be affirmed-all ſuch Debts, Damages. and be allowed, 
mils uponthe firſt Judgment, and all coſts and damages to be aworded fo2dejap about 200d 
of Execution. It wag moved by Harris, that this Caſe now here in queſtion, is — 

| | | out 


The writ of t leariꝑ, that this pꝛincipal Cale is out of the Statute, and the Court did rule this 
Error allowed Męit of Erro? tobe entred and allowed of without finding any Sureties, and a. 


per Curiam. 


ſnall go into Welſhmen, akterwards a Judgment paſſed againſt him; upon this the qu 
Wales, and ffion moved to the Court, was this, Whether a Pꝛoceſs upon a Capias ad fark 
Wang. 395. 6,9, endum, ſhall go into Wales againſt the Bail, o2 not. Man Sccondary infomd 
Sedb 214. the Court, that in the like Cale then had ſo done divers times. Williams Julie 
2 Cr. 4844 Coke 5 pars, fol. 49. in Vaughans Caſe, it is reſolved, -that all the Statutes « 
3 Cr.33: 2 FTeofails doertend into Wales, the reaſon is, becauſe the Statute of 27 H. cap / 
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out of the Statute, which ſpeaks only of a Debt that grows due by theſe tay 
means (5) By Bill. Bond upon condition fo2 payment of mony only, ſtentriſg 
ved upon a Leaſe, az by reaſon of a Contract : In theCaſe here in queſtion iti 
oꝛiginally no debt. but the ſame grows to be a debt only bp reaſon ot the a 
compt, and the Statute makes no mention at all of ann ſuch kind of Debt, by 
. onlp of oꝛiginal Debts ;and ſo this Caſe here is out of the Statute being mom 
the Debts there mentioned, this being a Debt not growing due ofany contrae, 
Flemming Ciicf Juitice demanded, whether a Debt upon an Obligation, conditi 
oned foꝛ perfozmance of Covenants, were within oꝛ out of this Statute, py. 
deridge juſtice, clearly this is out of the Statute, the whole Court agreed in this 
that this was out ot the Statute,where it was to perfozm Covenants, Flemming 
Chict I itice demanded again, if an action of Debt upon an arbitrament, 
within oꝛ out of the Statute; the whole Court clear of opinion that this wag ut 
of the Statute. Flemming Cheit Juitice. Ag to the pzincipal Caſe now in quelin 
Debts which are to be within this Law are to be ſuch Debts as are ozigingj and 
true. Debts and in ſuch Caſes after Judgment given, a Weit of Err! ſhall un 
be allowed: no2 ann Superſedeas granted, without firſt putting in of good Sur 
ties, accozding io the Statute : But the Debt here in this p2incipal Cafe, jg 
not a Debt o2tgmallp, but the ſame grows and becomes to be a Debt,only unn 
the accompt, and not befoꝛe; and this is not like untoa Debt due upon a em 
tract, as is mentioned in the Statute, fo that this Cale is clearip out of the Stz 
tute, and io is a Debt which grows to be due upon an Arbitrament. Doddericee 
Juſtice attoꝛded herein, that this is clearly out of the Statute, this is a Deit 
which grows due and to be ſo upon the accompt, and this is matter which reh 
between the parties themſelves,and allowance upon this is to be made, and this 
is not as a Contract, noꝛ pet to be taken as in the nature of a Contraa: Debt 
arrearages of an actompt befoꝛe Auditoz2s, is clearly out of this Statute, in 
this is a Debt grounded upon a Hecozd : In Debt upon a Contra, there is qu 
pro quo, but it is not ſo here, and ſo is out of the Statute. Croke juinice. Thig 
Caſe here is out out of the Statute, which doth only ſet down and makes menti 
of ſuch Debts, which are certain Debts ; but this Caſe here, and Debts upona 
Bond to perfoꝛm Covenants, oꝛ foꝛ arrearages upon an account, theſe are alli 
them untertain Debts, and ſo out of the Statute ;and ſo the whole Court agree 


wrhout find- cozding to this Judgment it hath been fo2merly fo here adjudged, as wag aſi 
er Can. med bp the Council at the Var. 8 


Hall Plaintiff, againſt Rotherom 
Defcndayy | 


* 


Where Proceſs He Cafe was this:A man taken by a Latitat puts in his Bail, and they were 


ro. hath made wales parcel of England: It was ſhewed to the Court, that Brom 
low, chief Pzothonotarpof the Common Pleas, affirmed, that then do noche 


SSS eee. 


| 15 an Action of Treſpaſs bꝛought, the Defendant as a Copy holder, claims to In Treſpaſs a 


- Allo the reaſonof the Law makes againſt this foꝛ by the Law when one is par- xo:2,che diffe- 


here Ne releſſa pas, ou riens palla per le tait,andthis is found againſt him, the King 
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ule tu ſend ſuch pꝛoteſs into Wales, but onin Pꝛocef g of utlagary. Man Secundary, | 
infonedthe Court. that it hath beenuſed otherwiſe here in this Court; and up- ut. 117, 118. 
onthis, the Court being tullp ſatisfied herein, bp the direction and Kule of the 

Court» Pzoceſs was granted into Wales againltthe Bail; andthe Court faid fur- ; 

ther that if the parties found themſelves aggrieved, thep might have a Whit of e, gan 
Erroz, and fo by the Rule of Court, the Pꝛaceſs well allowed of fo2 to iſſue into the Bail per 
Wales againſt the Bail. Curiam. 


* — 


Richardſon Plaintiff, againſt Pifte/ 
Defendant. 


have in the land of his Loꝛd common by P:eſcription;the Plaintiff pieads a re⸗ _ — p 

eaſeofthis madeuntohimby the Defendant ; the Defendant as to this makes, mon, ve left 
anſwer.andpleads Ne releſla pas, and upon this Plea the Plaintiff demurs in Law, pleaded whe- 

the Defendant jopnedindemurrer the Queſtion only being, Whether this Plea ther good or 

be good, 02 not: It was urged, that this Plea was not good, in regard that he *. 

made the releale, and lo is party and pꝛivp unto it, and theretoꝛe he ought to plead 

direulp, Non eli factum, and not to this Plea : It was urged koz the Defendant, 

that this Plea of Ne releffa pas. ig ag good a Plea as Non eſt tactum; and upon tri. 

al of Deedg, where one ſhall plead Nient ſon taic, and where Ne granta pas, theſe 
(books were cited, 2 H. 7. 1. 3 H. 6. fol. 18. and 26. Rhichardſon fo2 the Plaintiff, 2 H. 7. r. 

moved the Court, that the Plea was not good : the only queſtion here is, Whether 3 H. 6. 18.26. 
the party himſelf, to this Deed of releaſe ſhall plead, Ne releſſa pas, he cannot fo 
plead : the difference will be, where he is partp to the Deed, and where he is a 
ſiranger to the lame; a ſtranger map plead Nc rcleſſa pas, but not the partp him- 
ſelf, but he ought to plead Nient ſon fait, and this difference is warranted by di- 
versBooks, as bp 3 H. 5. f. 18. 26. and 28. 2 H. 4. 21. 43 E. 3. t. 10. placito 32.37. 
A. placito 17. Where he is party to the Deed, there he cannot plead, Ne releſſa pas: 37: 5 18. 25. 
ty to a Deed, and queſtioned upon the ſame, he ought to anſwer directly, whether rence where a 
it be his Deed 02 not; but if he be aſtranger to the Deed,then he map well plead to man is to plead 
this Ne releſſa pas, and ſo by this plea it map come inqueſtion,and to be tried,whe- — ft fattums 
ther this was his Oed oꝛ not;but otherwiſe it is. where he is a party to the Od. 
Dodderidge ſuſtice. The difference is true which hath been taken where he is party 
to the Deed.there he ought directly to anſwer in this manner (S) Quod non ett fa- 
dun. And if upon tryal it be found to be his Deed, then fo his falſhood in plead⸗ 
ing, he ſhall be Fined to the King koꝛ this his deceit, and rherefoze if he ſhall plead 


ſhall not here have his Fine, and therefoze he is to plead Non eſt factum. being par⸗ 
ty to the Decd; otherwiſe it is if he were ſtranger to the Deed, there he map well 
plead Ne releſſa pas, ou riens paſſa per le fait, and ſo by this wap the validity of 
the Deed will come in queſtion: There are in Law but two Jſſues to anſwer un- 
fo a Deed the one Nient fon tait, the ſecond, Ne releſſa pas: And here we haue the 
party himſelf who made this Deed of releaſe, and unto this he ought directly to 
make anſwer, and that bp an iſſuable Plea, whether this be his Deed o2 not; 
and if his Plea be found to be falſe, the Judgment is then to be Quod capiatur,and 
ſo he ſhall be Impꝛiſoned until he have paid his Fine unto the Ring: This Plca 
as here it, is is not good, fo2 he being the party himſelf, ought to plead Non eſt 
tactum, Croke Jultice, If he hath nothing here to plead to avoid his Deed, he 
ought then to plead Nient ſon fait; but where he hath matter ſufficient to avoid 

; his 
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his Deed, there he may well plead, Ne releſſa pas. Dodderidge Juſtice agrred in 

this, that where he hath ſpecial matter toplead to avoid his Deed there he o 

to plead this matter ſpecially to avoid the ſame, and ſo to conclude Nient fon tat 

02 Ne-relefla pas, and upon this difference are all the Books and fo the Cant 

was clearof opinion that this Plea was not good, that the Plaintiff had ga 

7" of eee ſo by the Kuleof this Court Judgment was givenfo)ty 
aintitt. 15 | 


James Plaintiff, againſt Harris 
Defendant. 


12 an Action upon the Caſe bꝛought fo2 flanderous wo2ds, ſpoken by the 26, 
fendant of the Plaintiff, upon Non culp. pleaded,the Jjurp found the wozds lan 
in the Declaration to be ſpoken by the Defendant of the Plaintiff: The wong 
were theſe, Thou art a Thief, and J will pꝛove thee fo: the Jury find that hy 
ſpake the woꝛdg, De querent not in his pꝛeſente, but they were ſponen in his ab 
ſence, and ſo they found this ſpectally in this manner fo2 the Plaintitf, Harnsm⸗ 
ged fo2 the Defendant.that fo2 theſe woꝛds as they are thus found by the Jury, 
the Plaintiffcannot have his Judgment: The Piainriff declares here,Q«0« dixi 
de prefat* querent Thou art a Thiet; the Jury find, that he did ſpeak the wong 
but that he ſpake them, De codem qucrent' & ulterius dicunt, that he ſpake the 
woꝛds in the abſence of the Plaintiff. Henden. The Plaintiff here ought u 
have his Judgment: Theſe woꝛds with an innuendo, (Thou) are a good and 
ſufficient denotation ot the party of whom they were ſpoken : It he had ſaid;be 
is a Thick, and J will pꝛove thee, ipſum prætat' querent' innuendo to be fo, and 
this ſo found, this had been good: The Jury here do find that he ſpake far ul. 
fa, ſcandalola, & opprobrioſa verba of the Plaintiff; they find the woꝛds, Quod dixit 
in præſentia & auditu, of others de prefar' querent', Thou art a Thief, and J wil 
pꝛove it Et ulterius dicunt, quod non dixit, theſe woꝛds, in preſentia querenti, 
but in his abſence ; this is good, and the Plaintiff to have his Judgment, 
Dodderidg Juttice. The Action is here bꝛought by the Plaintiff, fo2 wo:dsſpo 
ken of him ſelf : The later part of the Verdict here hath no ſenſe in it, he ſpake 
the woꝛds in the ablente of the party (thou art.) Croke Juſtice, It the Jury find 
Quod dixit de præfato querent. de eodem, this 1s good and ſufficient, if he laid hm 
art a Thief, and J will p2ove thee fo ; if he himſelf did not hear him, but others 
there pꝛelent did infozm him of it, that he called him Thief, and he ſaid he 
did not hear him, non in auditu, becauſe it might be he was not ſo quick o 
hearing, and might be buſie in tall: The p2incipal matter conſiderable and u 
quirable here is, Whether he ſpake the wozds as they are laid in the Declarat 
on:The Jury here have well found the woꝛds as they are laid, and their finding 
is good. Dodderidge Juſtice. The Jurp here have found the woꝛds accoꝛding v 
the Iſſue, but the later part of their finding here, is altogether ſenſeleſs: N 
the firſt part of their finding be full to the Iſſue, either expꝛeſly oꝛ by implica 
tion: It the later part of their finding do any ways contradict this, thenth! 
firſt part ot their finding ſhall be good, and the later part void, and this i 
very clear: The Jurp here do find, Quod dixit de codem, and bp a neceſſar? 
Implication, dixit cidew, the woꝛzds being (Thou art) which woꝛds do imply 
thus much, that they were ſpoken to one being then p2eſent : The Jury do find, 
that he did ſpcak the ſame wozds, de codem querent. and the woꝛds do impo!t 
thus much, that he was pzeſent, being (Thou) it the Jury find the or ” 
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that he laid (Ve) ionvendo, the Plaintiff, is a Thief ; and the Plaintiff declares 
fo: theſe woꝛds (S) Thou art a Chief, clearly this had not been good, by reaſon of 
the variante; if the wozds ſpoken were theſe (S.) Thou art a Thick, and it 
ignot mentioned of whom the woꝛds were ſpoken, The Jury here map well find 
the intention of the parip ſpeaking (S.) Quoddixit de querent: ere in this pꝛin- 
cipal tale the Jury have found a good verdic to2thePlaintiff, and lo he ought to 
have Judgment. Flemming chict Juſtice. The wo2ds, as they are laid in the De- 
tlaration, were ſpoken cidem querent, and this imports thatſpoken to the party 
being pꝛelent; koꝛ the woꝛd (Thou) implies that he was pꝛeſent, it being very 
impꝛoper to ſap ſoof one being abſent ; by the verdic here it is not found, Quod 
dixit cidem, ſed de eodem querent. And this is ſuffitient if the ſame agrees with 
withthe Declaration, fo2 the wozds, and foꝛ the party of whom then were ſpok 
en: It is here found by the Jurp, Quod dixit de pretato qucrent. this is good 
and lüffitient, and the woꝛds map be ſpoken in his pꝛeſence oꝛ his ablence: It is 
a very impꝛoper ſpeech to ſap, (Thou) ta one that is abſent ; when the Jury do 
find, Quod dixit de prætato qucrent. there is then no repugnancy in the later part 
of their finding, be he pꝛelent oꝛ be he ablent, they find the woꝛds, and theſe are 
actionable, and this is ſufficient, & ulterius, thep find this bn wap of explanati⸗ 
on, that he ſpake the woꝛds led non eidem querent. fo that in this later part of 
their verdic, they have nothing contrary to the foꝛmer part of their verdict ; 
they have only found this further, that the Plaintiff was abient when the words 
were ſpoken : And theſe woꝛds, Thou art; &c. do not enfozce his pꝛeſence ot necef- 
ſitp;if he did ſpcak theſe woꝛds, he being ablent at the time, pet theſe woꝛds are 
a Slander to him; here it is innuendo de prætato querent. This is iufficient and 
certain: Here are two ſeveral Slanders, and he may have ſeveral Actions fo2 
thele, there is no contrarietp here in this verdict, fo2 when the Jjurp do find, Quod 
dixit de eodem querent. this map well be either in his pꝛeſence oꝛ abſence, & ulceri- 
us, &c. (Thou) we cannot intend that he was p2eſcnt, when the Jury do find dj- 
retlp that he was not then pzeſent: Thep findthe wozds, as then are laid in the 
Declaration, and no contrarretp in their finding, but that their finding is good. 
Crook uttice, The truth of the Caſe was, that he did ſpeak theſe woꝛds in the third 
' Perſon, and therefo2e there was great fault found in the Counſel, that they would 
have the wozds found in the ſecond» and not in the third Perlon, and accoꝛdingly 
ag they were ſpoken. Dodderidge Juſiice. The Jurp do find, Quod dixit de eodem 
querent. It ſo, then they were not ſpoken eidem querent. Croke Juſtice. The woꝛdg 
might be ſpoken, eidem querent. and pet he might not hear them. Flemming chief 
Juice, As this Caſe here is, the Plaintiff cannot have his Judgment, fo2 that 
it now appears by the finding of the Jury, that he hath a double cauſe of Acti⸗ 
on. Doddcridge and Croke jutiices. That the Plaintiff here ought to have his Judg⸗ 
ment, here being a good verdict fo2 him; and the woꝛds laid in the Declaration, 
foundto be ſpoken by the Defendant, 6 de codem querent. and this is ſufficiently 
— ſo that the Court in this did not fully agree, ſome differente being between 

em. 


Nota, That afterwards this Cale was ended between the parties by Compoſi- Ended by a- 


tween the 


_ and agreement, and lo no Judgment was given by theCourt in this gr<ement be- 


parties. 
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Sir Thomas Mead Plaintiff, againſt Sir George Reyne! 
Defendant. | 


Nee That ina trial at the Bar, pꝛolecuted by Sir Thomas Mead, agahg 
Sir George Reynel, Marſhal de B. R. foz the fozfeiture of his Office, by hi 
igent ſufferingof one Hir James Creiton, there in Execution, fo2 to eſcape, th 
only queſtion and Iſſue between them was, Whether there was ann Eſcape, 
not, whether Sir James Creiton did remain ſtill in his cuſtody in Execution, 9 
not; the Caſe appeared to be this: The number of P2iſoners increaſing, and he 
wanting room foꝛ them in the Pzifonof the Marſhalke, he cauſed a new building 
to be crected, and the ſame adjoyning to the Pꝛilon, and within the compaſgay 
Precinct of the ſame: and thither he removed Sir James Cteiton, and kepthin 
there, being in Execution: The Queſtian was, Whether this was an Eſcape n 
Law, o2not,in regard that this new erected Building was no part of the anciet 
Pꝛiſon: This matter was p2olecuted againſt himby Sir Thomas Mead, wp hab 
a grant of this Office : And note, that the matters of mildemeanoꝛ were cram 
ed in the Chancery.andafterwards theſame directed to be tried here in this cum 
of which manner of p2oceeding, the Court did very much diſlilte, he being ther 
Officer, Dodderidge Juſtice. In 39 H. 6. fol. 32, 33, 44. The manner there expꝛeſtd 
of pꝛoteedings againſt the Marſhal, upon a ſuppoſed fozfeiture of his Office 
reaſon of awEſcape, this appears there at large, and very well debated, in th 
Duke of Nortolks Caſe, fo2 the removing of John Brandon his Marſhal; and ther 
by the opinion of all the Judges, a negligent Eſcape by aWarſhal, isnocaul 
of Foꝛfeiture of his Office : There it is held, that this is but a matter fineable,in 
manner as the Court ſhall think fitting to impoſe the fame ; but otherwiſe itis 
of a voluntary Eſcape, and fo2 ſuch an Efcape he is to loſe his Office, as then 
appears, fol. 33. B. It appears alſo by a Kecozd in the time of King .. 
and alſo by other Netoꝛds of latter times, that the miſdemeanv2s in Cafegof & 
ſeapes by the Officers of this Court, ought here to be examined by this Court; 
and notwithſtanding all which hath been laid to the Jury, we will our ſelveser: 
amine this Cauſe, befoze any Judgment ſhall be herein given by us. Flemming 
chief Juſtice. Me have not been well dealt withal by the Pꝛoſecutoꝛs of this Caul, 
fo2 that the examination of ail abuſes, of Nonuſers, miſuſers, and other miſte- 
meanoꝛs in our Officers, belongs moſt p2operlp unto this Court, to be here exa- 
mined bp us ; and we are to judge of the ſufficiency oꝛ non⸗ſufficienty of our Of 


ficers here, and no other Court is to intermeddle with them in ſuch a manner, 8s 


in this Caſe hath been done; and againſt this which J have now ſaid, there ism 
pꝛeſident, noꝛ pet ann Book to be ſhewed : But on the contrary, all the pꝛeſidents 
and Books of Law do confirm this which J have now ſaid : That ſuch examma⸗ 
tions, in ſuch Caſes as this, belongs only and moſt pꝛoperly to the Juriſdiction 


ol this Court, fo2 to examine, determine, and to adjudge thereof, and to no other 


Court whatfoever ; and we are all ot us clearly and unanimouſly agreedin this 
to maintain, and always to pꝛeſerve and uphold the power, dignity, and Juri 
diction of this Court, in us, and only to us, (it good P2cſidents cannot be ſhe 
ed to us that the contrarp hath been uled.) Dodderidge juſtice. It appears plain 
and fully by the Book of 39 H. 6. fol. 32, 33. and befoꝛe remembꝛed that it belongs 
only unto this Court, to examine the Nonuſers and abuſes in our Officers and 


Rode King acco2ding untothis, J have ſeen an erpzeſs pꝛeſident, in a Hecozd. of it, in ty 
E. 1. 


time of Hing E. 1. And J have alſo ſeen other expꝛeſs pꝛeſident s, of later * 
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to this purpoſe. Nota, that in this Cale, all the matter of miſdemeaner was 
at large examined in the Chancerp,and upon the Jſſues there agreed on, a Try- 
al appointed to be had here at the Bar upon the ſame Jlſues : the whole Court 


in this, that all this which was lo done there, was only lo there done ad 


nos inſormandum, and not in any other manner, to fo2ecloſe and to fozetlude us of 
that Jurisdiction and P2crogattve, which pzoperlp belongs to us as Judges of 
this Court, as to have the Examination of our peculiar Officers in all matters, 
and moze pzincipallpin ſuch matters ag do trench to make a Fozfeiture of their 
Offices, the ſame being fo penal unto them. Nota, That in this Caſe, the Jury 
habing reterved their charge, and directions from the Court, by opening and 


explaining of the Evidence unto them, they gave in their verdic to the Court, A verdia gi- 


andfound Sir George Reynel not guilty ot ann Eſcape, foz to cauſe a PO ven for the 


Defendant. 


of his Office, which verdict was received bp the Court, and ſo the ſame 


e 
Rule and direction ofthe Court was entred accozdingly. n 
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Gedze Plaintiff, againſt Minne 
Defendant. 


Entred Trin. 10 Jac. B. R. 


Rot. 1034. 

In Treſi ak — N an Action of Treſpaſs o pedibus ambulando, GCC. and fo break 
breaking — ing and digging the Land of the Plaintiff; the Defendant 
digging his pleads in Bar, by way of Juſtification, and ſets fozth, that 
24 the common voite, and Fame was, quod quædam melis, a 
ging for a nopſom vermine, called a Badger, was there, and had dun 
Badger very much hurt, and that therefoꝛe he came with his Dogs, 
2 Cr. zar and did hunt him, and in purſuit thereof, & ad melem piz- 

dictam interticiendam, he did follow him with his Dogs, 


and did earth him in the Plaintiffs ground, and there he came, and digged hin 

out of the ground, and killed him, and this he pleaded by wap of Juſtificatin, 

yuoad le treſpas, fractionem, & loci prædicti toſſionem, & foſſam, cum terra preditia 

implevit ; to this Plea in Bar, the Plaintiff demurred in Law. It was urged 

fo2 the Plagntiff, that this Juſtification was not good, though it be here al 

ledged, that the common repoꝛt was, that there was a hurtful Badger, and 

that he came ad interticiendam, and that he did thereby, as little hurt as he could 

poſſibly ; pet this is not ſufficient to juſtifie this Art of digging by him: At the 

common Law, a man was to be puniſhed fo2 hunting, as appears by the Sook 

#2 Hl. 8. lol. 19. Of 12 H. 8. fol. 10. a. theſe Statutes were made in allowante ok hunting, the firl 
Statute of Statute was 13 R. 2. cap. 13. fo2 the allowing ot hunting, not to hunt unleſs ht 
13 K 2. c. 13. have lands to the value of 40. s. per annum, o2 be otherwiſe eſpecially licenfed to 
— of Keep Dogs; another Statute made 8 Eliz. cap. 15. foꝛ deſtruction of vermur, 
2. cap f;. of Fores, O2ep, oꝛ Badger, and a reward given to thoſe that ſhall deſtroy ſuch 
vermine, if he might enter on the ground, foꝛ to kill the Badger, pet he can! 

juſtifie the digging, fo2 that he might uſe other means to kill him, and then! 

to dig the ground koꝛ him, and here he hath not averred, that he could not other 

wiſe kill him:againlt this it was urged foꝛ the Defendant,that this Juſtification 

is good in regard, that all which is here done, is fo2 the good of the Commor- 

. wealth ; here it is laid, that the common fame was, that there was a — . 


wo IR 09 WK WO 


co” \»> =» 


— 


rr 


bei 
own 
lis hawk and take the Feſant, and is not to be puniſhedbutonlp fo2 his entrp in⸗ fel 16+ 


part II. Termin. Paſcb. 11 fac. | 5 2G 1 = 


noyſome beaft.that he did hunt him, and earthed him in the Plaintiffs ground, 
and did dig him out, and fo killed him, que eſt eadem —— unde. &c. the 
Badger is a Beaſt naturally inclined to do mifcheif, this differs from the other 
caſegof hunting foz pleaſure ; here it is ſaid the common voice o2 fame was ſo; 
This islufficient without ſhewing any hurt done, 2 Hen. 7. fol. 15. in an Action 2 f. 7. fol. 1. 
tonghtfo2 a falſe Impꝛiſonment, he ought there to ſhew, that there was a felony 


done and rhat the party taken, was ok an ill name, in manp caſes matter ot᷑ netel. 


ſty make a good jult1iication. 6. E. 4. f.. a man cuts down trees and they fall ina- ; E. 4 f /. 
g ground» he may enter and take them this being a cale of neccfſity.3 E. 6. 3 8.6. yer. 

Dyer, and 7 Eliz. Dyer, in time of war, the enemies bꝛeak a pꝛiſon let the pꝛiſoners * 7 Eliz.Dycr. 
ont, this ig no ſcape in the Goaler ; fo2 this was not to be avoided : to make 
Bulwarks in time of war, to keep the Country in quiet, this is lawful ; and fo 
topzevent miſchief it the houſe be on fire to pull down the next; theſe and ſuch like 
things may be done in caſes of neceſſity, as appeareth bp 12 H.8.t. 2. 13H.8.f.15, 12 H. 8. fol. 2. 
218.727. 29 H. 8. Dyer 37. Maleverets Caſe, &c. 8 E. .f. 2 3. and Coke 5. pa. 92. in Se- 13. Oc. 
maynes Caſe, fo2 the taking of Felons, fo2 the good of the Common wealth: it is 
lawulto bzeak the houſe of another, and all which was done here, was fo2 the 

ral good of the Country, and ſo is 2 H. 4. tol. 12. ſuch a juſtification foꝛ 
h:caking a houſe held good, andſo it is 1 H. 7. fol. 6.if a man ſell to another his - — 4. 
Eimber trees in ſuch a Wood, the Law gives him leave to come with his cartes. 
and tut them down and to carry them awap the difference will be, where a man 
hath other means to effect what was done, and where not, as in 5 E. 3 title Tre 3 E. 3. Fitz. 
paſs placito 13+ treſpals b23:1ght foz bzeaking of a Gutter, pleads that he did C. 
this, to come to repair the houſe, and this held a good Plea : here this Badger 
was a hurtful vermine, and he came to kill him, and ſo did bydigging him out 
of the earth. 12 H. 8. fol. 10, erpzels in point that fo hunting of vermine of- 12 4.8. fol. 10. 
fenſive and hurtful to the Common ⸗ wealth. no Action of Treſpaſs licth, and that 
fo:this realon, the ſame being foꝛ the good of the Common wealth; and here he 
had no means to get the Badger out, and fo to kill him but by digging him out; 
the Statute of 8 Eli. cap. 1 5. makes p2oviſion fo? deſtroning of hurtful Birds and statute of 
Fowls, and gives a rt ward foꝛ the lame, and fo foꝛ Forcs and Badgers, the Law 8 El cap. rg 
finding them to be offenſive and hurtful, and the Law did never intend otherwiſe, 
but to give, and allow of the means to take them, otherwiſe it were but in 
vain to give a reward to the takers of them. if by Law then ſhould be puniſhed 
as Trelpaſſerg koꝛ uſing the means to talic and kill them, as was onlp ſo done Starute or 


in this Cale, as to the Statute of 13 R. 2. cap. 13. this was fo2 hunting: the 13 R. 2. cap. 13. 


Plaintiffdoth not here charge the Defendant fo2 hunting upon the Statute but foꝛ 
walking and digg ing: all that here was done by the Dekendant, was foz the god 
of the Common wealth; and fo the Juſtification good. Haughton Juttice, demand⸗ 
ed, whether in the putting ot the Caſe they pleaded a continuance of the Treſpaſs 
q not: Not guilty picaded to all but digging, and that is juſtified, the Juſtifica⸗ 


tion here is not good. Dodderidge Juſtice, It is notlawful by the common Law; 


oz anp one to hunt foꝛ pleaſure, oꝛ fo2 p2ofit, but otherwiſe, where it is foz the 
caput lupinum gerit, all to purſue him and he may be hunted thꝛough the Coun⸗ 8 E.4. fol. 18; 


try, 8 E. 4, fol, 18, a, Juſtification to dig the g2ound, and to faſten ſtakes by #- 


ſhers to dy their nets, and this is a goad Juſtification: becauſe the fame was 


i02the goodof the Common wealth, to uſe' fiſhing. As to this Cale here in que · 
ſion, one map well purſne ſuch a beaſt o2 vermin, when once he is up, and that 


| Wto another mans ground, but a man cannot juſtifie his entr ing into another 


mans ground, to find, and ſo to hunt ſuch a vermin, without hisconſent firſt had 
to2 the lame, but he will be a trcſpaſſer koꝛ ſo doing, 38 E. 3. fol. 10. b. a man may 
follow his hawk oꝛ his hound, in purſuit of the game, into another mans land, 
8 in his own, and by «2 H. 8. fol. 10. it a man flies his aulcon in his 38 E. 3. fol. 
d at a Fcfant, and he kills the Feſant in anothers ground he may follow. 


to 


— — 


to the others ground: the digging here in this. oꝛ the like Caſe map be lamiul, 
if it be in purſuit of ſuch a verniin,lawfullp begun, and lo doth earth him int. 
other mans ground, as here it was, inthe Plaintiffs ground, he may well hut 
fie thediggingofhim out ( it by nd other means he could come to takehiq and 
this ought to have been ſhewed m pleading, and eſpectally to have alledged 

he could not by any other way oꝛ means, tome by him, and get him out (buthy 
Digging fo2 him) but this he hath not ſo ſet fo2th.tomake good his Juſtificati 


fo: he might have got him out either by ſmoking him out, o2 by uſing of Tarr, 


"i ers to get him out, and fo as the Caſe here ig, the Juſtification is not good; and 
13 H. 8. fol. 15. ſo i 13 H. 8. fol. 16. expꝛeſſy in point, that if a man tuts down hig Oak, whi 

falls in anothers ground. if he juſtifies intreſpaſs he ought to alledge eſpecial 

6 E. 4. fol.8. that he could not otherwiſe do; and agreeing with this is the Book ofs E ü. 

and ſo the Defendant ought to have done here in this pꝛineipal Caſe, to ham 

made his Jultification good, which he hath not ſo done, and ſo fo? this cauſe 

the Plea ano Juſtification is not good, and Judgment ought to be given jo; the 

Plaintiff. Croke Juttice agreed the difference befo2e taken by Dodderidge, andy, 

manded, whether it was lawful foz any one, to come into anothers Oꝛchard iy 

to kill a Bull-finch there, being a hurtful bird, fo picking the bloſſoms off from 

the trees; and this may be alledged to be fo2 the publick good, but pet this is 

not lawtul fo2 one ſo to do; the Court in this caſe did agree, that upon a purſuit, 

he might well follow and kill, but not other wile, without the aſſent of theowun 

12 1.8. fol. 10. Vf the ground, and that the Cale of 12 H. S. ought to be intended to be in the Caf 

Seu ct ok a purſuit. DodcecidgeJuſtice. ag this caſe here is he needs not to aver, thathe 

R. 2. cap. 13. he Had land of 40. s. per annum, Le purview of the Statute of 13 R. 2. cap. 12. ajn; 

ing at hunting only foꝛ pleaſure. And ſo the Court all agreed the fo2river diff 

rence, where a man enters firlt into anothers ground to find ſuch beaſts an 

vermin, and where ſuch entry is by wan ol purſuit; in the firit, the aſſentofth 

owner of the land is firlt requiſite to be had, o2 elſe he will be a Treſpaſſer;inthy 

ſetond not ſo, but well juſtifiable : And lo all the Judges agreed clearlp in this 

judgment gi · Caſe, that the Plea and juſtification of the Defcndant was not good, but that 

ven for the Judgment olight to be given foꝛ the Plaintiff, and ſo by the Rule of the Court, 


Miaintiff, Judgment was entred fo2 the Plaintiff, 


Weaver Plaintiff, againſt Cliford 
| Defendant. 


Entred, Paſch. 44 ELz. 
Rott. 453. 


An Action of 1 an Action of Debt againſt the Sheriff fo an efcape, the Caſe appeared u 
Debr againſt be this. A. did acknowledge a Hecogntzance in the Chancery, he had 2 Sore 
the Sheriff for facias, and 2 Nihils returned, afterwards he had a Judgment, quod recuperet deb. 
an eſcape. tum, and a Levari facias came to the Sheriff, to levp the ſame, who returned 
Ay | "- Nulla bona ; afterwards he obtained a Capias ad ſatisfaciendum, to the & | 
180.57, by force ofthis, did rakethe party inexecution, and did afterwards ſufferhin 
to eſcape ; and upon this eſcape, the Plaintiff bꝛought his Action ot Debt; and 
Note, that it was found that the Court did not grant this Capias ad lat is ſacienduu, 
whereupon the taking here bp the Sheriff was. At was urged by Ducrgon 
fo2 the Defendant, that this Action fo? this eſcape did not lie by the Plaintiff 
gainſt the Defendant, wherein the point inſiſted on was, whether a r 
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bens Capias, Attachment, 02 bp Scirc tacias, all is one; The Pꝛeſidents in this 


upon a iecognizance acknowledged in the Chancery, oꝛ not, that it doth not, and 
the Capias Here, was not well awarded. It appears, Coke 3 part, fol. 12. in Sir Coke 3 part, 


William Herberts Caſe, that at the Common Law, upon a Kecognizance, 02a Judg⸗ % 2. ir 
ment fo2 Debt, oz Dammages, he ſhall not have the body, no? the Land 7 the * 


rty in Execution (unlels it be in ſome ſpectal cafe) but only to have execution 
of his Goods and Chattels, of his Cozn andſuch like p2efent p2ofit, which doth 
grow upon the Land: and this by a Levari tacias, thereby commanding the She- 
riff, quod de terris. & catallis ipſius, levari faciat, 02A Fieri Facias only de bonis, & 
Catallis, (both of them to be ſued within a year after the Judgment, oꝛ Kecog- 
nizante acknowledged) and if he fails, in doing of this, then he'isdziven to | 
his Wzitof Debt, and by the Statute of Weſtminſter. 2. capite 45. Scire tacias ig Statute of 
given, and by the Statute of Weſtminſt. 2. cap. 18. cum debitum fuit recugeraturn, Weſt. 2. c 43. 
an E'cgit ig given, foz the moitp of the Land, (which was the firſt Statute, that 2. & 18. 
did lubjec the Land to an Execution, upon a Judgment, oꝛ a Keecogniſance, 
which is in the nature of a Judgment. But a Capias lieth not upon a Necog⸗ 
nilante in the Chancery. In 13 & 14 E. Dyer, fol. 306. placito 62. in Puttenhams 
caſe, bp Harper, Welton and Dyer Juliices, the Court of Chancery, hath no authoꝛi⸗ 13 & 14 £1. 
tp, tocommit the body of one (condemned in a Scire facias upon a Kecogniſance) 27" fol. 306. 
to pꝛiſon, in execution; fo2 that his body is not liable, but his goods, lands, _m 
and chattels only, and this by a Fieri facias, 02 an Elegit, by the Statute of Wett- 
minſter. 2, cap. 18. and as the tenoz of the Gecogniſance doth expꝛeſs to be levicd, 
de bonis & catallis, terris, & tenementis: and then no Capias ad ſatistaciendum Ineth 
in the caſe, foz that no P2oceſs of utlary did lie upon the O2iginal Pꝛotels. 
Coke 3 part» in Sir William Herberts caſe, 12, 13, bp the Statute of Marlebridge, Coke 3. pars 
cap.23- & Weſtminſter. 2. cap. 11. A Capias given in an account, the Pzoceſs in u = William 
this at the Common Law, being a diſtreſs infinite by the Statute of 25 E. 3. fl. 14.1 gd 
cap. 17. the like Pzoceſs given in Debt, as in account : befoze this Statute, Statue of 
the body of the Defendant was not liable to an Execution foꝛ Debt, at the Cont 25 Eliz.3. cap. 
mon Tam, as appears bp 13 H. 4. fol. 1. but a Scire Facias, upon a Hecogni- 17, . f. 
lante is not within the Statute of 25 E 3. cap. 17. if the party in his own * 
Detlaration doth ſhew that he had nocauſe of Action, in ſuch a caſe if the 
Sheriff by foꝛce of a Capias to him directed, do talie the party in exctution, and 
afterwards ſuffers him toeſcape, no Action of Debt lieth againſt him fo2 this 
eſcape bpthe party, who had no cauſe of action: ſo in this pꝛincipal caſe, the action 
of Debt lieth not againſt the Sheriff fo2 this eſcape. Noy foꝛ the Plaintiffurg- 
ed, that this Action well lieth againſt the Sheriff koꝛ this eſcape : firſt the Capias 
here is well awarded out of the Chancery. It is to be agreed, that at the Coke 3. pars, 
Common Law, as appears Coke 3 part, in dir William Herberts Caſe, no Capias in Sir William 
lay, bn the Statute of Well. 2. cap 11. a Capias was given in Account. And bens <a, 
by the Stat. of 25 E. 3. cap. 17. the lic Pzoceſs was given in Debt, as in Ac. 
count, and by the equity of the Stat. of 25 E. 3. a Capizs lieg in caſe of a Scirc Facias 
Upon a Kecognifance, and the uſe in the Chancery hath always been, in ſuch a 
_ to grant a Capias; and to this purpole there are many Pꝛeſidents there to 
e — and pꝛoduted: after the Retogniſante is acknowledged it is a Judgment 
veſently, and lo this is a Debt upon Kecozd, ond hn 25 E. z. cap. 17. Where one sc vte, of 
hathaDebt, which is a debt of Liccozd ; there by this Statute he may have a Ca⸗ 47. fol. . 
pias, the Statute of 1 H. y. cap. . which gives a Foznedon againſt the pernor of the 14 H . fol. 17. 
rofits m 14 Hf. 7. fol. 17.& 15 H. 7. tol. 8. a Scire tacias upon a Fine, to have cre- 15 4.7. fol. s. 
_—_ of a remainder tailed unto the demandant. and to the Heirs of his body 
om: the Tenant pleads Non tenure, the demandant averrs him to be pernor . 
held Fae and ſo Tenant by the equity of the Statute of 1 H. 7. and it is there 
the Starb bp all the Juſtices, that this ſhall be taken to be withintheequity of 
der 3 , although the Statute doth ſpeak only of a Fozmedon in the remain⸗ 
tail deſcender. Foz when the Action is given fo? the advantage ol Tenant in 
— is given in the Oziginal Wꝛit; the equity doth give this alſo in the 
of execution 3 and as to the commencement of the ſuit, if it begin by Sun- 


and 
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and the like caſe, are uſual, and very frequent in the Chancery; and fo is the tun 


there to award a Capias, and this aiſo agræable unto the tourſe of Tam, and of rn. 


ſon. But admitting this to be errencous; Yet Frolccutus tuir quoddam brevey q 
this was directed to the Sheriff, and the party by him taken upon it, and ug, 
red to eltape; Whether he ſhalt new be chargeable fo? this eſcape to the party: 
prof. curustuit quoadam breve, this is the ac of the Court; if the Oziginal cauſe hy 
within the Juril dict ion of the Court, and they award an erroncous Pꝛoceſg tothe 
Sheriff, oꝛ do mila ward a Capias to him. F foꝛce of which he takes the party in 


Execution, this is a lawful taking and execution, and the Sheriff is chargeahy 


foꝛ the eſcape, and he is not ta examine the erroꝛ of the Court, otherwiſe iti 
where the Court of Chancery had no Jurildiction at all of the cauſe; in the fatal 


© the Sheriff is not to take any benc of the milawarding of the Pꝛotels, it lun 


13 E. 3. Fitz. 
tit. Barre, pla- 
CItO 253. 


na, and in this caſe, the Court is to judge of the cauſe being befoze them 311) 


31 Elix. &c. 


x Cr. 164. 
Mo. 274- 
Core 8 pars, 
fol. 142. c. 


21 E. 4. f. 23. 


milaward the P2oceſs, this is but erroꝛ; but where the Court hath no Juriſd/ 


not in his mouth to plead any thing in dilcharge koꝛ himlelf; as touching thee- 
ſcape. 13 E. 3. Fitz. title Barre placito 253. the Abboc of Wenminſte rs caſe p?dveg this 
exp2eſſp: An Action of Debt bꝛought againlt a Goaler fo2 an eſcape, who lad 
that the Sheriff did not deliver him la wfully tohim;tt is there ruled, that he ſhaj 
not take benefit, no2 any notice, whether he was lawfuilp delivered to him nee. 
tution oꝛ not ; but he being once in his cuſtody, he ought to keep him ſakelp, ab fa. 


Ognell againſt Clement Paſton, in an action of Debt upon an elcape,d:rcctly as this 
pꝛincipal taſe is. proſecutus fuit quoddam breve, and in this tate it was anreed, i 
both points, that the firſt Capias was erroneous. pet the party being in crecuricy 
by fozce of this. the Sheriff is chargeable: it he ſuffer him to cſcape. and ſhall tak 
no advantage of the errour in the P2oceſs, and Judgment was there given fo 
Ognell, and ſo in this pꝛincipal coſe, Judgment ought to be given fo) the 
Plaintiff, fo2 the Sheriff ſhall not take any advantage of the erro2 of tue Can, 
in their Pꝛoteedings there agatinit the Defendant, but he ſhall be charged hz 
the efcape, notwithſtanding the recgꝛd be erroneous: and this appears to bel 
Coke 8 part. f. 142. a in Doctor Drurics taſe, where Oęnells caſe is cited to be adjudg⸗ 
ed acco2dingly in Trinity 3 1 Eliz. in the Exchequer, being this very caſe nawin 
queſtion, and with this agrees 21 E. 4 fol. 23. b. that if an Action be bought a- 
gainſt a Goaler, foꝛ ſuffering one which was condemned to go at large, it is w 


plea foz him to ſay, that the Pꝛocels Wag diſcontinued befoze the Judgment g- 


ven, foꝛ that he is a Stranger to it. Croke Juliice, the Sheriff is not to take ad 
vantage ot any erroꝛ in the P2occedings, but otherwile it is, where he can alledge 
a Nullit, in the retoꝛd and this will be the differente: lemmin; chiei Juſtice. Af le 
award a Capias where it lieth not, to the Sheriff, by fo2ce of which he takesthe 
party, and hath him in his cuſtody, ik he ſuffer him to eſcape, he ſhall be charged 
fo2 it, fo2 he is not to argue, oadiſpute the authoꝛity of the Court. Dovderidge 
Juitice agreed herein, and the difference will be where the Court hath Juriſdict- 
onof the cauſe, and where not: if the Court hath Jurildicrion of the Cauſe, anddo 


on of the cauſe, and do miſaward the P2oceſs, there all is mcerlp void, and the 


Sheriff may ſhcw this in dilcharge ok himſelf, as if a Fo2medon do comment! 


Oꝛig inallp in the Kings Bench, where it ought p2operip to be in the C. E 9221 
Appeal in the C. E. where it ought to be in B. KN. all here is void, and fois th! 
differente. Flemming chief Julticc agreed the dilference to be ſo. Note that in this 
pꝛintipal caſe the Court did not award this Capias, but the party Himſelf ppocired 
the ſame, fo that the Court did here incline to be of opinion, firſt that the Capiasdid 


well lie. 2. That the Sheriff is chargeable with this eſcape, and ſo withollt 


Term Mich. 
x1 Jac. B. R. 


Oe. 


further Argument, this caſe was by the Court adjourned over to another tim. 
Note that afterwards (S) Termin. Mich. x I. Jac. E. R. the Court was moved? 
gain inthis caſe, the point being, Whether a Capias did lie upon a Kecogniſante 
acknowledged in the Chancery, and being taken by foꝛce thereof, and in executih, 
whether the Sheriff be liable to an Action of Debt fo2 this eſcape, 02 nut? 
Ccok chief juſtice. This hath been adjudged, in the very point, that this " — 
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; (u) the Leafe doth paſs : It he * hoc individuum, which he hath as Exe- 
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_— Termin. Paſch. 11 Jac. 65 
and fo2 this eſcape the Sheriff is liable to an Action, and ſo was it ad⸗ 

judged in Ognells Caſe, cited in Doctor Druries Caſe, 8 Co. fol. 142. It a Capias ad 92n*#s caſe put 
latistaciendum be iſſued gut againſt a noble man ( where it ought not fo to be,) and 49 C 
he is taken by fozce of this, and afterwards ſuffered toeſcape,and go atlargc; 44. 
an Actionof Debt fo2 the eſcape well lieth, fo2 though de jure, he ought not to be 

taken, yet he being once taken, he ought not toſuffer him toeſcape ; this Captas 

was not to have iſſued out of the Chancery, but when the party is taken by this 

erroneous Pzoceſs, he ought not at his peril to ſuffer him to eſcape; andof this 

erroneous P2oceſs the Sheriff ſhall never take any benefit oz advantage, there- 

bp to free, and diſchargehimſelf krom the faideſcape, notwithſtanding the pꝛo⸗ 

ceeding here was aver ſo ordine, foz this Capias ig clearlperroneous ; but pet this 

ſhall not aid the Sheriff koꝛ ſuffering of the eſcape, when he hath onte taken him ; 

an he being an Officer to the Court, oughtnot to examine the Power, and Juriſ- 

diction of the Court, and ſo it was adjudged in Ognells Caſe, in debt fo an eſcape 

againſt Clement Paſton Sheriff of Nortolk, and he wag enfozced to pap all the 
money, in which the party, which eſcaped, was condemned in: the Court in this 

tale were all clear of opinion. That Judgment in this caſe ought to be given foꝛ 

e there being, as all the Judges held, no queſtion-at all inthe caſe. 

Cook chief Juſtice. Netogniſante is but a pocket Kecozd, and therefoze Judicial re- Jud nent for 
coveries are always in Law to be pzeferred befoze pocket fecozds : by the Kiule if. 
40 the Court in this p2incipal Cale, Judgment was entered fo2 the Plain⸗ 


Arnold Plaintiff : againſt Bridgood 
1 Defendant. 


Entred Hillar. 10 Jac. B. R. 
5 Rott. 166. 


Nan Action of Debt, upon the Statute of 2 E. 5. cap. 13. fo; not letting out of 207. 318. 

tithes,a verdict was given fo2 the Plaintiff. It was moved in Arreſt of Judg- 
ment, that the Declaration was not good, that the Plaintiff in his Declaration 
had ſet fozth no good title to enable him to have the tithes: and foꝛ this the caſe 
appeared to be, that A. being poſſeſſed of a Leaſe fo2 Tithes in the right ol his an adion d 
Wite, as Exerutrix to her to2zmer husband, makes a grant (under which the Debt upon the 
Plaintiffclaimg in this manner (S) he grants, totum jus, titulum, & intereſſe ſua — ae mY 
de, & indecimis prædictis; Whereas he had no right, but in the right of his Wite, Twi... 
who had the ſame ag Executrix of her fozmer Yugband, and ſo it] was urged 
that this Leaſe,by the woꝛds of this grant, did not paſs,upon the Book of 10 E. 4. 
fol. 1. Ik anExccuto2 do grant to another omnia bona ſua, thoſe guods which he 

as Exetutoꝛ, do not paſs, and Hp 19 H. 6. fol. 40. It i man grants to an⸗ 1 

other omnia bona ſua, thoſe which he hath in his own right, jopntlp, with ang- - * WL 
ther, oz ſeverally in himſclf, do paſs, but not thoſe which he hath as Executo2 to 
mother; ſo here in this p2incipal Caſe, he had this in right of his Wife, and ſhe 
— Exetutrix, and ſo bp theſe woꝛds bona ſua, the lame did not paſs: It was al- 
0 urged, that this Action is grounded upon the Statute, and therefaze he 
ſtrialy to purſue the Statute, and ſo ought in his Declaration, to have 
ſhewed, how he came to be p2opzietoz> and poſſeſſo2 of the Tpthes, and this 


f 5 ought to have ſet foꝛth in the fo2e-front of his Declaration, which he 
; jath not done, and foꝛ this omiſſion. the Declaratton is not good. It was an- 


lwered fo2 the Plaintiff, that the Declaration is good, and a good title ſet foꝛth 


tothe Plaintiff ; if a man be poſſeſſed of a term, in right ef his Wife, as Execu- 


trix, and grants totum jus, titulum, & interefſe ſua, in the term, by the woꝛd 


cuto2 


N 
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tutoꝛ, as this hoſe, this tow, oꝛ the like; the ſame doth well paſs,to2 the ſam, 
longs to him, in p2opertp and intereſt, and he hath good power to make ade? 
tion of the ſame and here he names the things whichhe grants, (8) all high, 
10 K 4. fol, i. teſt in the term which he hath in the right of his Wife andthis ſhall well py, 
| and the Book of 10 E. 4-fol. 1 -doth warrant this, that it he grants hoc individuy 
and names it this is good. And as to the Objection made, that the Abbot gf, 
ton was ſeiſed, fimul & ſemel of the Farm and tithes, and ſo the ſame diſchargg 
and by the diſſolution, came unto the Crown diſcharged : to this was aner 
that this was not ſo; fo2 the Abbor had befoze made a Leaſe, and ſo not in his 
hands; and it is expꝛeſip found, that virtute dimiſſionis prædictæ, the Leſſee did 
enter, and ſo not to be intended (as was allo Objeced, that he entred beloy the 
7 E. 6. Dyer, Leaſe began, and ſo not to be in as a Termer, but as a diſleiſo2 upon the 

fol. 89. in 7 E. 6. Dyer. fol. 89. Cliffords caſe) it being here found, that he did enter vir: 
Cliyrs caſe. dimilſionis, which mult be after the Leaſe began, and fo the Abbot mor ſeiſtd 
ſinul & ſemel of the farm and tithes. As to another Objection out of the Proviy 
in the Statute fo2 Diſſolutions, that all Leaſes made bp the a bbot within a yx 
of the Diſſolution, ſhould be void, and this Leaſe p2etended to beſo, and is yg) 
as ta this, the lame is no Objection to hurt the Plaintiffs title here: #9 th 
iſſue here only was, whether he were diſcharged of tithes oꝛ not? And the Ju: 
rp have given their verdict directly that there was no diſcharge of tithes of th 
at the time of the Diſſolution, and this Teaſe is but as an inducement to tj 
Starute of title of the Plaintiff; and if there be here anp miſpleading, oꝛ miſtryal, nowsp 
32 fl. g. cap. ter a verdict, all is helped and aided bp the Statutes of 32. H. 8. cap. 30. and 
— * Se 18 Sliz. cap. 14. and ſo the Plaintiffs titſe holds good. Haughton Juſtice, ff ther 
48 be matter ſhewed afterwards to the Court, that e is the pꝛopꝛietog, this isl. 
ficient- Dodderidge Juſtice agreed herein, that if after it appear that he waste 
pꝛopꝛietoꝛ, this is ſufficient, without making to himſelf any other title. h: 
upon Man Secundary infozmed the Court that it had been divers times lo here MW | 
judged. Dodderidge Juſtice. It one be to recover anp thing as an Executoz, thre | 
he ought at the firſt to name himſelf Executoꝛ but this is not ſo here in this 
pꝛincipal cafe : here he grants totum jus, titulum, & intereſſe ſua in decimis pci. 
<tis, and this is all one, as it he had named the ſame, ſpecially in his grantan WW = 
ſo the grant good, and the ſame doth well paſg. Haughton Juſtice agreed heren. 
Croke Juſtice. The grant is good, where he ſpecifies the thing in his grant, as thai WW 

he being poſſeſſed of the term in the right of his mite; as executrix and grants 
rotum jus, & intereſſe, in this, this grant is good, fo2 he hath jus ditponendi in the 
fame, which he holds in the right of his wife, and when he grants his intel 
therein, this is good. Haughton Juſtice agreed herein, he grants here, totum ju 
io decimis prædictis, thig is good and ſufficient to carrp the fame. Dodderidge 
Juſtice, this wozd { Suum) doth impoꝛt a p2operty which doth conſiſt in poſſeſſion 
and in diſpoſition,the husband hath all chattells realls, as in right of his wit, 
but he hath jus diſponendi, of theſe ; if he releaſe to one all actions, which he hath 
oꝛ map have;all actions, which he hath as Executoꝛ are by this gone andrelealed 
alſo. Haughton Jullice, ere in this taſe he hath in his grant ſpeciſied, all histitl 
and intereſt in decimis prædictis, this is as full as can be, and could not be mo! 
certainly named, and expꝛeſſed, and ſo the whole Court all agreed clearly inthis, 
that the grant was good, and that by this grant, the Leaſe he had of the tithes 
btb He right ok his wife did paſs, but no judgment given at this time herein buttie 
Termin. Mich fame was adjourned unto another time, Afterwards Termino Mich. II. lach. k 
7r enen this matter was moved again, and the Book of 24 E. 3. fol. 35, placito 38.cifd 
moved again Where the Wit was, Recordare fac loquelam, in Com. tuo inter R. cxccutoren 
24 H. 8. fol. teſtamenti. A. & B. Defend, de quodam bove ipſius R. cap. The ſame er 
35. Placito, tion taken, that there was a repugnancy in the Wz2it, fo; by the naming l 
"_- executoꝛ, the pꝛoperty of the Boek is luppoled to be to the. Teſtato2,and byoth! 
wozds after in the Wzit (de quodam bove ipſius R.) the pzoperty is ſuppcſed v 
be in R. andſo Judgment demanded of the Wzit ; this there held to be nw T7 
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ception, but the Wꝛit awarded to be good: ſo in this caſe here, where the Hus- 
hand was poſſeſſed of a Leaſe of Tithes, in right of his Wife; and grants totum 
ſtatum ſuum in the ſame, this ſhall pals the right, which he hath in the right of 
his Wife and this was ld agreed, bp the whole Court. Dodderidge Juſticc. There 
is expꝛels authozity in point, that where a man is poſſeſt of a Leaſe in right of 
his Wife, and grants totum ſtatum ſuum, this 18 good and will well paſs the lame. 
and the Judges were all clear of opinion, that by theſe woꝛds in the grant, the 
right and intereſt he had in right of his Wite, did paſs; and as to the exception 
taken, that an imperfect iſſue was jopned, and ſo void; but ruled by the whole 
Curr, that alli trials are aided by the ſtatutes of 32 H. 8 cap. 30. and 18 Eliz, 
cp. 14. and not to bequaſhed after verdict, Note that this matter, on another 
day, was moved again, and by Coke chief Juſtice, The Law bp the intermarriage 
gives all Chattels perſonals, to the husband, which his Wife had in her own 
: dtherwile it is of Chattels reals, if he did not actually diſpoſe of them, as 

he may well do. Ik tenant fo? life makes a Leale fs2 pears, inpleading ſaith, 
virtute cujus He was pollefſed, this is good pleading, without any averment of 
the life of tenant fo: life. Fo2 the Lawhereſaith, That he is living, when it is 
eaded, quod poſicilionarus tuit, and this is verp clear. Doddcridye Juliticc, if a 
be leaſed fo2 years, he map well ſap, poſſeſſionatus, but yet he can take no 
profits befoze harveli. As to the exception taken, that he doth not here ſhew, 
the was Proprictor: as to this the Leaſe was ſeen, and it is pleaded, that by 


£ — of which he was poſſe:icd, and la continued; this is clearlp good, and the 


whole Court agreed with im herein. Allo it hath beenobjected, that there was 
a dilcharge ot Tythes, by a ſuppoſed unityof poſſeſſion, in the hands of the Ab- 
bot, befoze the diſſolution, and at the time of the diſſolution, and fo2 this the point 
was that the Abbot, a pear befoze the diſſolution, did make the Leaſe fo2 pears, 
and the whole Court agreed clearip in this; that this ſhould be no diſchargeof the 
Tithes, notwithſtanding that the Leaſe was made void by the Statute : The 
wozdsfrom hencefo2th , and no Unity of poſſeſſion being in the Abbot, no dil⸗ 
charge ſhall be of the Tithes ; and this bp the whole Court: otherwiſe it would 
have been, if there had been an abſolute Nullity of the Leaſe, ab inicio, but it is not 
ſo here, Coke chief Juſtice. We ought to favour Tithes and ſuits fo2 them, as 
much as we man: and the Plaintiff here hath a good Title; and ſo by the Kule 
of the whole Court, Judgment was given, and lo entred fo2the Plaintiff, 


Lord Plaintiff agairfft Thornton 
Defendant: 


Judgment fot 


the Plaintiff, 


JP an Ejectione firmæ, to be tried at the Bar bp a Yorkſhire Jurp 3 foꝛ ti delay; ꝑiecione fi- 
and pitt off the Trial, Jinfancy was aſſigned and pleaded ; but it was found nz. 


by ſufficient p2oof, by oath, and by examination of the Church Book, that he 


| -wagofthe age of 63 pears, and ſo it appeared to the Court, that he was of full 


age, and this was but a ſhift, therefoze an Attachment was granted againſt him 
by the Court, Man Sccundary, in this tale did adviſe the Counſel to ſee, if ann 
continuance were entred in this caſe, and it not, then a Diſcontinuance map be 
entred, and he map recover coſts in this caſe» being in an Ejectione Firmæ. 


12 Higgens 
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In a Scare 
facias. 

2 Cr. 320. 549. 
I Ro. 897. 


Higgens Plaintiff, againſt Sommerland 
Defendant. 


a Scire facias the caſe appeared to be this. A Judgment was had in an 4; 
I tion of Debt againſt Sommerland, and Montgomery his bail taken in ereq 
tion, the Debt being 200 l. the Bail paps part of the Debt. 65 l. being unajj 
to ſatisfie the whole Judgment. Upon 4 of this 65 1. the Dettee, liz 
gins, makes a releaſe unto him ot the whole Debt, Judgment and Exetution and 
acknowledges full ſatisfaction unto him, of the whole Judgment, and this be 
in full ſatisfaction and diſcharge of the whole 200 l. Afterwards the Bail dieg 
Higgens ſues Execution again upon the firſt Judgment againſt Sormmerland the 
pꝛintipal Debter, andſnes out a Scire Facias againſt him upon the firſt Jug, 
ment. after the death ot the Bail, and after the releaſe and acquittance, and ſatis. 
faction by him acknowledged unto the Bail of the 2001. being all the who 
Debt. and ſo had the p2incipal in execution again:the Court being made acquaiy 
ted with this and with theſe p2oceedings laid / That in thts cale, the Pzincipa 
had no 2 by the law to help himſelf,but by an Audita querela, therelcaſethus 
made to the Bail, being no waps at all available untohim ; pet the Court, in 
their diſcretion, in this tale of ſo very great extremity, would not put thepary 
to his Audita querela but in favour of him, and foꝛ his tpeedier remedy in thighis 
Cale, being ſo full of equity, then granted an Attachment againſt Higgens th 
Dettee, and o upon his appearance tolinow the certainty of the whole matty; 
afterwards on another dap, this matter was moved again, and the Court thenleſt 
Higgens the Dettee, either to appear in Court (gratis) if he would, oz the A. 
tachment to iſſue out againſt him; he afterwards did appear gratis, and pet ut 
withſianding that his Relealſe was under his hand and ſeal, and he a man Lr 
rate, pet he did not ſtick to fap that he was very greatlꝝ deceived in this, and lad 
that he did never intend this releaſe to be a full diſchargeof the whole Judgment. 
but only of 65 l. which he had received. Henry Yelverton foꝛ Sommerland, nrged 
againlt Higgins, that when he had once taken the Bail in Execution, he could ue- 
ver after this have execution againlt the pꝛincipal, fo2 any inſufficiency of the 
Bail, being thus taken in execution. Dodderidge Juſtice, He cannot have executi 
on foꝛ a moity againſt the Bail, and reſoꝛt to the pꝛincipal foꝛ the other moityin 
if he take the bail. once in execution, by this, by the Law the Pzincipal is in 
ever diſcharged,fo2 it is at the firſt in his own election, to have execution againſt 
which of them he pleaſeth. George Croke, if there be two Bails, he hath exe 
tion fo2 the moitp, againſt one of them, he map here afterwards reloꝛt to the o 
ther, and have execution againſt him,fo2 the other moitp: Hen. Yelverton. agretd 
this to be ſo,and ſo it is liliewile, if there be two Pꝛintipals, fo2 here thep are i 
one and the ſame courſe and degree. The whole Court agreed in this, that if the 
bail he once taken in execution, he ſhall never after this have execution foz an 
part againſt the pꝛicipal; and ſo ifhe once have the pꝛincipal in execution he hall 
never after reſoꝛt again untothe Bail, if the pꝛincipal be inſufficient co diſcharge 
the Debt; in this caſe here, he ſued out a ſcire tacias againſt the pꝛincipal, after the 
death of the Bail, and after his releaſe to him, and ſatisfaction by him acknow- 
ledged to the Bail ol the 200 |. being the whole debt, ano ſo by this means hat 
takenthe pꝛincipal again inexccution : the whole Court were clear of opinim. 
That theſe pꝛoteedings were very bad and undue, and ſo done in contempt of the 
Court. But Hipgeos the party, upon the motion to him bp the Court, did aſſevi 


to releaſe unto Sommerland the pꝛintipal, all the whole Judgment, and —— 
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diſcharge him of, and from this Execution. Note, that upon the plea of Higgins, 
that the releaſe was weitten, but not read.untohim. The Court then demanded, 
Whether he was a man illiterate, roplead this ? But it appeared. that he was 
not. Note that upon this. Man Sccundary did ſay? that as this caſe was, the 
Lab is fo clearly, and thecommon p2actiſe here hath been always ſo, that it a 


man hath a Judgment agatnlk one in debt, and takes the Bail in execution fo2 


it, that he by this, hath now loſt his firſt election, which he had, of taking out 
execution, againſt the one oꝛ the other, and that he cannot afterwards reloꝛt unto 
the pzncipal bp a Scire Facias, fo be ſurd out againſt him fo2 the inſufficiency. of 

Bail, Le cannot reſoꝛt from the one to the other, to have a plenary ſatisfacti- 


on of his Judgment, quod nota. 


[ Kirton Plaintiff, againſt Eliott 
+. 7 Defendants 


Shen | P ntred Hillar- 10 Fac. B. R. 


Rott. 422. 


Jah Acion of Debt fo2 rent behind, the Plaintiffdeclares upon a Teafe made 2 Cr. 220; 
by him to the Defendant, being an Jinfant, rendꝛing a certain pearlp ficnt, In —_— 
an 
| 0 | | cla- ! 
ration, and afterwards waved his Demurrer, and pleaded to iſſue. Dodderidge behnde _ 
Juttice. An Inkant map wave his demurrer at another day, after he hath demur⸗ a Leaſe made 


and tos rent behind, the Action bzought 3 the Defendant demurred to this Decla- ? 


7 


red, and plead to Iſſue, but this ought to be in the lame term, but not in another *2 him. 


term; the whole Court agreed in this: the caſe then appeared to be, a Leaſe was 


made to an Inkant, rendꝛing rent. whether he ſhall be charged with the payment 
ok this rent, oꝛ not, was the queſtion? It was urged, thac he ſhall be charge: 


ble with the payment of it; becauſe by this Leaſe fo made unto him, he is now 
bythis,become as a Purchaſer, and ſo to be in the Judgment of Law, as a'man 
of full age. Haughton Juttice, It a Leaſe be made of an Acre of Land, to an Jn- 
fant, rendzing a 100 l. rent by the year, and he doth occupy and enjop this, he 
ſhall becharged with the rent, he being here to be taken as a purchaſer. Dodde- 
ridge Juſtice. If a greater Kent be reſer ved, than the Land is woꝛth, there perad⸗ 


venture, the Inkant ſhall not be charged with it. It an Inkant executo?, makes 


a Teaſe, without any conſideration, he may well avoid this, becauſe he was here- 
in tirtumvented: if a Leaſe be made to husband and Wife, rendꝛing Rent, the 
Hug band dies, the Wife map wave this, and fo a void papment of the rent; but 
if ſhe continue the poſſeſſion, ſhe ſhall be charged with the rent. In the p2inci- 


Judgment for 


pal Caſe, the Court were all clear ot opinion, that the Infant Leſſee was liable he Plamif. 
* 2 9 ; and the Action was well bzought, and ſo Judgement given fo? 
aintifk. Ses 


3 =" Han- 
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Hankinſon Plaintiff, againſt Sandilaus 
Defendant. 


Entred Mich. 10 Fac. B. R. - 
Rot. 46 I, 


Adion of Debt IN an action ot Debt upon an Obligation, foꝛ 401. upon Oyer dema 
apona Bond. 1 the Defednant, of the Bond and of the Condition thereof, the Caſe prod. 
2 Cr. 322. ed to be this, That two did bind themſelves o2 anpof them, their Heirg, Ext: 

tutoꝛs, oꝛ either ot their Heirs, &c The Action was bꝛought againſt the Defy; 

dant alone. the other Obligo? being living; upon this Declaration the Defendax 

did demur in Law:the only Queſtion was, Whether this Bond be joynt ande 

veral. oꝛ only a jopnt Bond to be fued againſt them both: It was urged th 

28 H. 8.Dycr. Plaintiff bp Hen. Yelverton, that this Bond is either jopnt oꝛ ſeveral, at the &. 
fol. 19. Cc, lettion of the Plaintiff. 28 H. 8. Dyer fol. 19. placito x 14. 3 were hound in an 
Obligation in this manner, (8) Obligamus nos, & utrumque noitrum, per ſe pp 

toto & in ſolido3 this is ſeveral alſo as well ag joynt, as if the ſame had hen 

30 Hl. s. fol. 9. Quemlibet noſtrum, and ſo it is there held pur curiam; attozding to this is 398, 
21 R. 2. G. G. fol. g. that uterque ig ag good ag quilibet, 2x R. 2. Fitz. tit. Briet, placito 54 

An Action of Debt bꝛought againſt two by ſeveral Pꝛetipes, and counts agajnſ 

them ſeverally the Obligation being, Noverint univerti nos, A. & B. teneri, &. 

ad quam quidem ſolutionem obligamus nos, & ſingulos, &c. and without any athe 
wozds in the Obligation, pꝛobing them to be bound each of them in the whale 


cito 102. It is there held per curiam: If two be bound, Conjunctim & di 
this is joynt and ſeveral, 7 H. 4. fol. 6. this very Caſe, his terminis; tum did 
bind themlelveg, vel alter corum, and there adjudged in point of this Bondtole 

joynt andſeveral. Geo. Croke urged fo2 the Defendant, that the Obligation w 
ſealed and delivered bythem both jopntly: This is a jopnt Bond, and 
fubſequent wozds,o2 either of us, are void, likeunts the Eaſe in Perkins, in hjs 
chapter of Giants, fol. 13. placito 56. 8 H. 7. fol. 1. 11 H. 7. fol. 1 3. Jf a Ojant 
be made to I. S. oz to I. D. this is void fo2 the incertaintp of it: So in this 
hy 0 one of the Obligoꝛs is to be diſcharged by this, but it is uncertain 
which ot them, and therefo2e void ; te to whom the Bond is made ought to halt 
election ta ſue which 8f them he will; the Caſe in 28 H. 8. Dyer, the Bond there 
; is jopnt and feveral.there both of them are fo bound at the beginning but other 

wiſeitis here: Foz firſt, here both of them are bound, and afterwards follol 

theſe Woꝛds (oꝛ either of us) the Obligee here hath this as a jopnt Deed,and 
he ought to purſue the fame. Flemming chiet Juttice, The Plaintiff here hath 
the Election which he hath inreſpectof the Action, the Bond being ſealeduntohin: 
And here in this caſe inthele Wozds (&) and (vel) are Synonima's, & all one hett 
inſignification. CokeJuttice agreed herein. Dodderidge juſtice. Ag to the Ex 
* reption koꝛ the Defendant, the ſame map be taken to every Bond: The accep 
tance here. makes no matter at all as to the Election, but this doth afterwards 
ſtill ſo remain at the pleaſure ot the Obligee, to ſue one, both of them oz either of 
them; and here (&) and (ie!) are all one here in this Cale, the election oftie 
Obligee is implyed, and jopnt Delivery of the Bond here in this Caſe, ſhall js 
make. 


7 H. 4. f. 6. 


Perkins Grants, 
Oc. | 


Parll 


p 9 H. 8. Oc. the Wzit awarded good againſt them ſeverallp, 29 H. 8. Brooks caſes, fol. 101. | 


> 


| a Nihil dicit, Coke 5 — fol. 37. B. in Biſhops Caſe, it was moved , that after in 


Coke 5 pars, 


— — ——U— — 


fall Tan. Pech. 1G 57 
— a 


male this to be a jopnt Bond, and not ſeveral the ſame being jopnt and ſeveral 


by the Law Haughton Juſtice, This is ſeveral, in reſpect ot the Suit, and 
this doth ret altogether in the Election of the partp, the Obligee, to ſue them 
joputlp 92 ſeverallp ; and ſa all the Judges did clearlp agree, that as this pzin- 
pal Caſe was, the Bond fo entred into by the Defendant and another, the ſame 
was both jopnt and ſeveral; and the Plaintiff ſuing the Defendant alone being 
ane of the Obligoꝛs, this he might well do by the Law, they being both bound 
jopntlp and ſeverally ; and ſo the Plaintiff had good cauſe of Action, and his 
Action 


well bꝛought, the Defendant had no good cauſe to demur, and fo the judgment gi. | 
ſameover-ruled by the Court, and by the Rule ol the Court Judgment was gi- den for the 
ven, and i entred to2 the Plaintiff, adi. 


Hunly Plaintiff, againſt Alport 
Defendant. 


N a Mit of Erroz, toreverfe a Judgment given againſt him in the C. B. in 


upon a Nihil dicit, fo: the feverſal of which Judgment. a Wꝛit of Erraz in the 
9 and after Erroꝛs aſſigned, and in nullo ett erratum pleaded, a Ccc- 
tiorari Was pꝛaped fo2 the Hecozd, to pꝛove one of the Erroꝛs upon the vzint vt 
nt and diſcontinuance, Whether this ſhould be granted o2 not, wag 
thequeſtion : It was urged,that Erro2zupon a Judgment in the C. E. is not to be 
here aſſigned-unleſs the etoꝛd be here in Court : It was likewiſe urged, That 
after in nullo eſt erratum pleaded, the Hecoz2d is not to be removed: It was ur- 
ged that the granting of a Certiorari in ſuch a Caſe,is not to be indiſ-affirmance, 
but maſſirmanceof the fozmer Judgment: The diſturbance here, was ſuppoſed 
to be dom y the Teffato? ; the party againſt whom the Action was bꝛought and 
the Judgment given, was the Executoz, and the Judgment had againſt him by 


nullo eſt exratum pleaded; No Writ of Diminution @ Certiorari ſhall he awarded; 0. 


lan Attion ot Debt upon a Bond conditioned fo2 perfozmance of Covenants, be- vit of x, 
ing kan the enjoying of the poſſeſſion of Land without diſturbance ; and being di- ror to reverſa 
ſturbed therein faz this bzeach of Covenant the Action bꝛaught and a Judgment a Judgment, 
d 


C. B. 


In 


and ſo is 7 E. 4. fol. 25. and 28 H. 6. fol. 10. And if any ſhould be awarded by Bi Caſe 


the diſcretion of the Court, the ſame ſhould be only to aſrertain them of the ve- 7 K. 4. f. 25. 
ritp of the matter; and kaꝛ the amending af the Kieco2d.in things amendable oꝛ to 6. f. 1c. 


ſalve the fazmer Judgment, accozding to the veritg of the Caſe but never to re⸗ 
verſe the Judgment; and that a Certiorari map iſſue, as well after ſuch a Pica 
pleadedas befoze. Dodderidge Juſtice, The granting of a Certiorai in ſuch a 
Caſe, is gulp ad informandum conſcientiam, and this doth reſt in the diſcretion 
of the Court, to grant this oꝛ not. Haughton juſtice. The ſame hath been here 
befoze this time granted after ſuch a Plea of in nullo eſt erratum pleaded, and 
the diſkerence will be, where the ſame is to be in affirmance oꝛ in diſ-affirmance 
of the Judgment; and when the ſame is returned, the Court is not bound ta 
receive the ſame, but this Wꝛit is well grantable. Dodderidge Jultice. In rigo- 
re juris à Certiorari ig not ta be awarded after this Plea of in nullo eſt erratum 
pleaded , and the granting of this Wꝛit, is only to infozm nur Conſtiences: Me 
may thig do, and to doit in this Caſe here there is great reafon,and by the grant- 
ing of this, no pꝛejudite ſhall thereby happen to any perſon, this being only ad 
intormandum. and fo2 no other end» and therefoze the greater reaſon to grant the 
lame here in this Caſe, in regard that the Judgment given was upon a Nihil 
dicit, and not otherwiſe : And ſo by the Kule of the Court in this caſe, after the 
ea of in nullo cli exratuni pleaded, a Certiorari was granted. 
Pit 
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Pit Plaintiff, againſt Web 
Defendant: 


2 N a pꝛohibition pꝛaped upon the Statute of 23 H. 8. cap. 9. fo? being : 
2 | out of "the Diotels, contrary to the Stature. Dodderidge Juſtice. * 
23 fl. g. cap. . divers Exceptions in this Statute : The verity of the Caſe appeared m be 
=Cr. 321: this, One was Arreſted bp the Serjeant of the Mate as he was coming fron 
Church from the Sermon, upon this he libels againſt him in the VighConmi: 

ſion Court; they there allowed the cauſe of the Arreſt, but fo2 the contemse 

they did give him 61. Coſts. (Note> that this was not upon the Sunday) fie 

Yelverton moved the Court foꝛ a Pꝛohibition.as to the Coſts there aſſeſſed. Co 

Juſtice. Eundo, & redeundo, to and from the Church a man is not to be Am 

Statute of = Feed. the Statute of 1 R. 2. cap. 15. pzovides againſt arreſting in time of Diviy 
K.. cap. T5» Service : One was arreſted coming from Church, the party which did this bas 
Excommunicated faz the ſame. Hen. Yelvercon. If a Conſtable, an Offer g 

the King, do Arrelt one upon a Pꝛoteſs to him directed, and this fo2 the king 

and the Arreſt after Evening P2aper ; and foz this he pꝛefers a Libel in th 

Spiritual Court againſt him and then will there Excommunicate him foz this 

this is very hard, and not ſufferable : Pꝛohibition was p2aped in this Caj, 

upon the Statuteof 23 H. cap. 9. The Court demanded, whether they had kon 

any Pꝛohibition fo2merlp granted upon a Suggeſtion grounded on this Statur 

Man Sccundary made anſwer, That he never knew of ann. Hen. Yelverton thy 

made anſwer,that they would not rely upon the Statute-but would ground the 

ſurmiſe upon the Fact it ſelf being the Excommunication foꝛ this; hereuponthe 

Court adviſed him to da ſo, being their beſt way. Croke Juſtice. The Statut 

bk x R. 2. cap. 1 5. pꝛohibits Arreſting in time of Divine Service, not wo be. 

23 H. 8. cap. p. undo, nec redeundo on the Sundap. Hen. Yelverton. This Statute pzhibits 
Arreſts to be between party and party ; but this Caſe here, was betwern ty 

King and the party, he was Arreſted fo2 the King. Croke Juttice, Matters i 

neteſſitp map be done on the Sunday: There fo2merlp happened to be this Caſe; 

A man was Arrelted on the Sundap koꝛ Debt, in London, a Kefcous wag mate 

and in this Keſcous a Serjcant was killed: This matter came afterward wh 
queſtioned, and reſol ved this Arreſt to be lawful, and the Fact in killingof the 
Serjeant,to be murder: Afterwards the Councel fo2 the Plaintiff in the phi 

bition,did relinquiſh their ſurmile, upon the Statute of 23 H.8 cap. . of his hab 

ration within a pecultar Dioceſs, and being ſued out of this, and did frameth 

ſuggeſtion in this manner, That bit had a Warrant from a Juſtice of Peace, and 

ſerved this after Divine Service ended, upon Webly, without ann tumult at allt 

only ſhewed this unto him, and fo? this he libelled againſt him befoze the high 
Commiſſioners and fo2 this he was ton vented betoꝛe them and upon this a pu 

hition pꝛaped: This being in a Cale concerning the King, the party is notti 

be puniſhed fo2this;the Statutes of 50 E. q. cap. 5. and IR 2 cap. 15. pꝛohibiting A! 

reſis in time ok Divine Service : Theſe Statutes are where the matter is be 

tween one common perſon and another, but not where the ſame tonterns the king 

and a common prrlon, as in this Caſe here it did: Here he had a Warrant fron 

a Juſtice of the Peace, and this fo? the King. this concerns the Crownzhe tan 

toſerve this, and fo did: This Arreſt thus made, was at the Suit of the hing 

a 1d fo2 the Peace, and this is a tempoꝛal thing; the Court ſeemed tobe cieard 

opinion, that here, as this Cale 1s, there is julſtcauſe to grant a . 
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42 Eliz. B. R. between Dogge and Bowells, that a pꝛomiſe grounded upon a con- 42 Elix B. R. 


8: 


— 


— 


__ urther time to be again moved herein fo2 their Judgment ; in the mean 
— te parties agreed between themleves, and the Court not moved again Ended by A. 


greement. 
herein. 


Jones Plaintiff, againſt Clarke 
Defendant: 


an Action upon the cale, grounded upon a pꝛomiſe, the caſe appeared to be gon upon 
* : Jones Plaintiff, being poſſeſſedof a ſhop in London, foꝛ five pears and a ch Caſe for 
quarter, did demiſe this unto the Dekendant, in this manner, & upon this agree- a Promiſe, 
ment ; he did agree to demile this to the Defendant, paping to him 40 s. by the 
pear,and 105. foꝛ the laſt quarter, this was their agreement, & fo2 the perfecting 
of which each of them did give unto the other x s. tc poſtea, in the Declaration it 
is mentioned, that in conſideratione præmiſſorum, the Defendant did pꝛomile to give 
unto the Plaintiff 30 1. and did aſlume topay this afterwards ; in conſideration 
of all this and in perfo2mance of the tontrac he made the Leaſe to the Defendant | 
atcodingly, and upon the Defendants refuſal topap the 30 l. being demanded the 
lande the Anion was bꝛought; upon Non aſſumpſit pleaded, a verdict was given 
fo: the Plaintiff. Harris moved foz the Defendant, in Arreſt of Judgment, that 
the Declaration was not good, there being no good conſideration therein expeſ- 
ſed, to raiſe the pzomiſe , foz papment of this 30 l. the ſame being grounded upon 
a conſideration, which was paſt, perfect and executed and ſo the ſame no good 
conſideration to raiſe this p2omile ; and to this purpoſe there was a caſe here in 
this Court, between Fcak and Cotton, in an Action upon the caſe fo: a pꝛomiſe, Feak againſt 
where there was im exchange made between two of fo much French mony, io2 fo cc. B. R. 
much of Engliſh, in conſideration ol which (this being an exchange executed) 
and after this the pꝛomile was to pay to him ſo much mony;inan Action bought 
fo! this mony, upon this pꝛomiſe this was here ruled, tobe a good couſidera- 
tion; but this Judgment was afterwards reverſed by a Weit of crro2 in the 
Exchequer Chamber, and that fo2 this reaſon, becanle the exchange was paſt, 
and erecuted; and ſo this could be no good conſideration, to raiſe the pzoinile to 
pap the mony,accozding to the caſe in 10 Eliz. Dyer 272, where the Servant of A. | 
wag arreſted in London, upon an Action of Treſpaſs, and two perſons who 10 KM. Dyer: 
did ow A. the maſter, became bail fo2 him; afcerwards 4. did pꝛomiſe them, 
oz theirfriendſhip in bailing of his ſervant to bear them harmleſs from all coſts 
and damages then ſhould ſuſtain thereby, if they are afterwards charged, an 
Action upon the caſe doth nat lie by them againſt A. the maſter fs2 this pꝛomile⸗ 
there being no conſideration to raiſe the ſame, foꝛ that the bailing of him here, 
was of their own heads, and executed befoze the pꝛomiſe made, other wiſe if the 
maſterhad befoze requeſted them to do this;and accozding to this it was reſolved, 


ſideration that is paſt, is not good,andſo in this pꝛincipal caſe, the conſideration Dee againſt 

wag palt, and the agreement executed, and lo the _ not godd noꝛ the Acti- e. 

on maintainable. It was urged fo2 the Plaintiff. that here was a good conſi- 

deration and a good pꝛomile, and the Action well bzought. Dodderidge Jultice. 

Firſt here is a perfect contract made a; the demiſe of the ſhop oꝛ houſe fo ſo mann 

pears, at 42s. rent per annum, fo2 theſame, and each of them gives to the other 

7 5, ta perfect this agreement, and bp this tp bind each other to perfozmthe ſame; 

and afterwards (S/ the ſame dap, in conſide ratione præmiſſorum, the Defendant 

did p2omiſe to pap unto the Plaintiff 301. upon this pꝛomiſe, fo2 non payment 

of the ſame, the Action was bꝛought; it appears, that all this was done, and 

tontluded, upon one and the ſame day, and this 30 l. pzemiled; was but fo2 a 
a Tine 
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Judgment gt- 
ven for the 


Plaintifl. 


Action upon 
the Caſe for a 
Promiſe 


Fine to be paid, and it further appears (to make this the moze clear) that 1 
ter all this, and after the pꝛomiſe made to perfoꝛm all this, he made the Tease 
the Detendant,and not befoze, which Teaſe in it ſelf, being thus afterwarys 
made,is a ſufficient conſideratton alfo,and in conſideration of this Leale and tha 
he ſhould enjoy the ſame quietlp and without diſturbance,he made the ſub; 
pꝛomiſe to pap the 30 |, which was to be a Fine foz the ſame Leaſe, the rent h. 
ing ſmall, but 40 s. a year,andthis is a good pꝛomiſe, and a good conſideration fn 
the ſame. Croke Juſtice. The Leaſe here is made after the pzomiſe;the agree 
is in perfoꝛmante of all,not of part ; the agreement here was on the Plaintigg 
part to make the Leaſe to the Defendant-and on his part to pay the rent of 40; 
and the 30 l. in confideration of his quiet enjoying of the lame, and this isa good 
p2omiſe grounded upon a good and a ſufficient conſideration. Dodderidge Juſtice 
this being ſo, the Plaintiff he agrees to makethe Leaſe, the Defendant agreeg u 
pay the 40 s. rent which the Plaintiff fo2merip paid: and further it wag agree 
that the Defendant ſhould pap the Plaintiff 30 l. moze foꝛ a Fine: this ig a good 
agreement, a good pꝛomiſe and a good conſideration to raiſe the ſame, and When 
the x s. was received on either ſide to bind the bargain between them the plan. 
tiff then further ſaid, but J will have zo l. befoze J will make the Leaſe fung 
Fine: Hereupon the Defendant pꝛomiſed to pap the 30 l. to the Plaintiff aon. 
inglp;and in purſuance of all this.the Leaſe was afterwards made by the Plan 
tiff to the Defendant.and this was one intire agreement and the p2omiſe gocgn 
the whole; to the payment of the 40 s. rent and the 30 l. fine, and ali grounded up 
on theſame confidcration.being the making of the Leaſe by the Plaintiff to th 
Defendant,which was clearly a good and ſufficient conſideration to raiſe thepy- 
miſe foꝛ papment of the 301. foꝛ non papment of which the Plaintiff here had ju 
cauſe of action the verdict well given fo2 him, the Declaration good and ſo bp the 
rule of the Court, Judgment was given, and ſo entred foz the Plaintiff. 
* 


Craske Plaintiff againſt Johnſon 
Defendant. 


]? an Action upon the caſe,foz a pꝛomiſe, upon Non aſſumpſit pleaded, a verdict 


was found fo2 the Plaintiff. Jt was moved in Arreſt of Judgment. that the | 


Declaration was not good, and the caſe appeared to be this;that certain Wares 
being ſold and delivered bp Craske the Plaintiff unto I. S. and this ſo done by him, 
ad requiſitionem of Johnſon the Defendant 3 the Defendant, in conſideration that 
the Plaintiff would give truſt and credit unto the ſaid I. S. faz the Wares o as 
the ſame did not erceed 100 l. he pꝛomiſed to pap him foꝛ the ſame cum inde requis 
tus eſſet, the Plaintiff dicit in facto quod ſuperinde fiduciam dedit to the ſaid 1.5. 
and had delivered unto him ſuch Wares, fo2 which, the monp agreed to be 
paid fo2 them, did not exceed 100 l. the papment of which ſum he had requeſt 
ed of the Defendant, accoꝛding to his pꝛomiſe, the which to pay he refuſed,and 
hereupon the Action bꝛought, and all this ſo ſet fozth in the Declaration. J 
was urged bp George Croke, fo2 the Defendant, that the Declaration was not 
good, the ſame being altogether uncertain, being fidem dedit ſuperinde, and doth 
not ſhew in all the Declaration whether this was befoze, oz after the p2omile 
andthe ſame map be taken by intendment, to be as well the one as the other: 
Quas emiſſet, & habuiſſet, & ſuperinde poſtea, ſuch a dap, deliberaſſet, quas emiſſet 
and doth not ſap ſuper tidem ; afterwards he ſaith that the Defendanthath wt 
paid the ſame,and doth not ſhew whether 1. S. himſelf had paid fo2 them,o? 10 
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| mi ay him foꝛ them himlelf:neit is it expꝛeſſed that he delivered the 
997 he ought allo to abt laid the truſt, to be after the — 
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ile, non conſtat Curiæ, quando, when he did truſt him; andſo fo2 this cauſe 
Declaration is untertain, and not good. It was urged foꝛ the Plaintiff, that 
the Declaration was good and certain, and that it ſhall not be taken bn anp in⸗ 


tendment, that the truſt was befoze the pzomiſe made unto him fo2 repayment. 
DoigeridgeJutiice. There is no time here mentioned in this Declaration, when 


theſe goods were bought. Haughton Juttice, when he laps the pꝛomiſe after fdu- 


cam dedit, & ſuper hoc, vendidit, & deliberavit. This is altogether uncertain, but 


the lame ought to have been ſuperinde (5) ſuch a dap, which was the pꝛomiſe 


(ndem dedit) & ſuperinde, and ſo he couples altogether, which is not good. Dod 


geridge juice. Declarations ought to tontain in them certainty and verity, and 
either ok theſe do fail, the Declaration is not good; there ought to becertainty, 
ut certum lit tundamentum unde Judicium map be given, here it is ſaid, fiduciam dedit, 
but ſhews not when, no2 pet, fo2 what this was and ſo not good; and thatDe- 
tlarations ought to have ſuch certainty and verity. it appeareth fully in 3. E. 4 3 E. 4. f. 21. 
tol. 21. put in Plowdens Commentaries. fol. 8 4. a. In Partridge and Crokers Caſe, and —— Plog'< 
fol, 202, b. in Stradling and Morgans caſe: Where the caſe was, a man reteined in — — 
hugbandzp, bꝛought an Action of Debt againſt a Pꝛioꝛeſs, foꝛ his Salary, and | 
declares, that he was reteined with the Pꝛedeceſſoꝛ in the Office of Bailp of 
his hugbandzp,foz 40. s. a pear, and doth not ſhew incertain, who it was that 
reteined him; and fo2 this cauſe, by the better opinion, the Count abated foz 
incertaintp ; Foz it might be. he was retained bp one, who had no warrant ſoto 
do;andagthereought to be certainty,ſo the Law alſo requires veritp to be conjoy⸗ 
ned withcertainty in Declarations, and ik the contrarp appears tothe Court, the 
Declaration will not be good; and this ſo appears, bp 9 H. J. fol. 3. 6 E. 4. fol- J. 9 H. 7. fl. 3. 6. 
cited in Commentarics, ſol. 84. in Partridges caſe, as if one do bꝛing an Action of debt E. 4-f0l.7.6c. 
fo; two papments, at two ſeveral daps, one of the daps not being then come, | 
and this appears to be ſo, by the Plaintiffs own ſhewing ; he hath by this aba- 
ted his own Wzit,becauſe he hath ſhewed falſity therein; Declarations ought | 
tobecertainto all intents, and not to be taken by intendments ; fo here in this 1 
pincipal tale, it is ſaid, nduciam dedit, but whereof non con conſtat, & ſuperinde,this 
will not make it good, the Declaration being ſo general befoze : Fo2 non conſtat 
Curiæ foꝛ what things he had given him credit E this ſhall not be ſupplied by any 
intendment. Croke Juſtice, It is verp true that no tneertainty ought to be in a 
Derlaration; but in this caſe here in queſtion, the matter contained in this De- | 
claration, is ecrtain enough; fo2 ex precedentibus & 'conſequentibus we are to 8 
tame and ground our Judgment: it is here ſaid, tiduciam dedit, & ſuperinde, this 
bdemdcdit, by a neceſſary intendment uniſt be taken, to be conſequent to the pꝛo⸗ 
mile, and as a tonſequent upon the pꝛomiſe and fo the Declaration is certain and 
Flemming chief Juſtice. Declarations ought to be certain, becauſe they are 
lo tontain in them the demand of the party, they ought to be certain in every par 
ficularin the time and plate, and in matters material, in the ſame alleged: And 
er it be ſo here in this Declaration, is the ſole and only queſtion: And this 
we are to ſee, and to conſider ol the ground of the pꝛomile here made is, it he did 
credit him with the goods upon truſt, he did pꝛomiſe to pay him toꝛ them, modo 
lame Sum did not exceed 100 l. but when to be paid? when he delivers theſe 
gods upon truſt when he ſells and delivers theſe Wares unto him upon truſt, and 
not betoze, fo that this is the ſubſtance, that the Plaintiff ought to lell q deliver 
Wares unto 1. S. and this to be upon truſt, this is the ſubſtantial matter, which 


gibes the tauſe of Action to the Plaintiff: Upon this pꝛomiſe he hath not here laid 


0 hig Declaration a certain delivery of theſe Wares he only ſaith in this. hem 
edit but whereof this was nothing is ſaid, ſothat this Declaration is too ge⸗ 
neral, foz he ought to have expꝛeſſed, that he had delivered thoſe 4Þareg, ſuper 


| bauciam, if he had ſet fo2th,that * him luch Wares upon teult, this kad 


been 


good ; and tohave this taken b ment, ſhould be a very foꝛrain intend 


ient,fo2 nothing is here ſhewed bp the | 

Wares with a truſt throughout the gale declaration, and ſo the lame ume 
tain, and not good. Firlt there is ment ion here made of a truſt, but fo2 what, an 
contiat, as it is here expꝛeſſed, this is an individuum vagum, and this is them 


terial and ſubſtantial matter to charge the Defendant with an aſſ umpſir,the which 
ought by the Pſaintiffto have been certainlꝝ alledged inevery particular, hit 


herein he hath failed; fo2 the declaration doth not contain in it anpcertaintyjy 


this point. in the matter of the truſt fo2 the Wares delivered to him, accopdingy 
he Plaintif 


the pꝛomiſe. Dodderidge ſuitice, the matter of truſt here is iſſuable;if t 


faith nduciam dedit, the Defendant muſt ſap non dedit ftiduciam;; this is no good if, 


ſue;Fo? it doth not appear foꝛ what thing this was E this is iſſuable, and there: 
fore this ought to have beencertainlp ſhewed by the Plaintiff fo2 what this was 
the which he hath not done, and ſo fo2 this defex, the declaration is nat good. 
Haughton juſtice. At he had not here expꝛeſſedin his declaration, that ſuperindehe de 
liveredto him the Wares this had been then clearly uncertain, @ ſo the derlarg 
tion would have been bad: but here it is fullp expꝛeſſed, and ſo ſet do wn that pee 
inde, he did deliver them, and this is ag much in ſubſtance, by a neceſſary intend 
ment as if he ſaid expꝛeſiꝑ, that ſuper fiduciam, he had delivered all the Marta u 
him; this being all one in ſenſe and ſubſtance:The ſuperinde here goes unto un 
things (8) to thetimeok the delivery, & the lame to be after the pꝛamiſe g 


elſe to the thing delivered, and the ſame to be after the p2omiſe, and all this 
made good to be ſo by this ſignificant wozd (ſuperinde) and fo the declaratin | 


here is certain and good. Dodderidge Juſtice, and Flemming chief Juſtice did agi: 
in opinion, that the truſt with the deliverp, ought to be coupled, as well toch 
time of the deliverp,as tothe thing delivered, and to have this woꝛd (ſuperinde) 
to be taken, by intendment, opus eſt, there is need of an Interpꝛeter fo this 
Haughton Juſtice. It cannot be here ſuper fiduciam, if the delivery wag! not ſuper 
inde, fo that this wozd ( luperinde) doth well ſupplp this: and ſo fo2 this tim 
this matter wag adjourned to be moved again. Afterwards at another tine, 
the Court was moved again herein fo2 their opinions. Jt was urge 
again that the Declaration wag altogether uncertain, and ſo not good, the 
Plaintiff, dicit in facto, tiduciam dedit, but doth not lap, quando nec ubi, hy) 
that the Defendant poſtea did pꝛomiſe to pay, if the Plaintiff would giv 
him truſt ; the Wares might be delivered, one oz two pears befoze the pzomile 
and then the aſſumplit Ipeth not fo2 this; alſo the pꝛomiſe was, that if the Plan 
tiff would give truſt unto 1. S. fo: Mares not exceeding a 100 l. the Defendant 
pꝛomiſed to pay him fo2 the ſame, the Plaintiff hath not Here ſhewed, that the 
monp was unpaid to him bp 1. S. who might have paid the ſame. Croke julie, 
It theſe woꝛds had been in the pzomiſe, that if I. S. did not pap him, then he 
would z it this pꝛamiſe had been ſa made, then the Plaintiff in his detlaratin 
ought to have averred that I. S. had not paid him. but he needs not ſap ſo,asthis 
caſe here is, the Defendant#p2omiſe being abſolute to pap the ſame. Flemminy 
chief Juſtice agreed with him herein: The pzomiſe being generally, that fo: ſu 
goods as he delivered to I. S. on truſt, not exceeding 100 |. he would pap the ſane. 
Croke & Haughton Juſticeg fiduciam dedit, this too general, but {uperinde ver 
didit, & deliberavit: This ſufficiently pꝛaves the ſale, the truſt and the delivery 
of the Wares to be all after the pꝛomiſe made. Crook ſuſtice, & Flemming 
chief Juſtice. The Plaintiff here needs not ſhew in his Declaration that | 
had not paid him the monp, hduciam dedit , bp this it doth appear, that 
Plaintiff did truſt him. Dodderidge Juſtice. In the Declaration it is er} 
that fiduciam dedit, but it doth not appear that he then delivered any Mares but 
ſuperinde vendidit, This is not the Cruſt, the pꝛomiſe was this, and in tif 
manner made, that what Wares pou deliver up to J. S. on truſt; if they 
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col he Would pay him foz the ſame : The Plaintiff in his Declaration 
n__ — ſet down in tertain all which was anp ways material tointitle him 
tohaverhis Action; the Defendant pꝛomiſed that he wouldpap fo2 them but with 
this ($.)if & did not pay him _ ſame. Haughton Jultice. Clearly this woꝛd 
cuperinde )ſupplic g all that hath been urged againſt this Declaration. Dodde- 
| Jaſice. It 4J agree with one in manner as befoze, to pap unto him foꝛ 
by him delivered to another ; if the other have paid him fo2 the lame, A 

not pap him again, fo2 he is not to be paid twice foꝛ one and the ſame thing 
and the certainty of this ought to appear in the Plaintiffs Declaration: The 
whole Court in this point were clearlp againſt him. Flemming chief Juttice: The 
ppaniſehere by the Defendant to the Plaintiff is this, It pou ſell and deliver ſuch 
Waregto J. S. A will pap pou fo2 them. Dodderidge Juſtice- The Plaintiff here 
anke thew and expꝛels in his Declaration, that he had ſold and deliveredthe 
Wares, and that J. S. had not paid him fo2 the ſame, unde actio accrevir ; the whole 
court againlt him in this, that the Plaintiff needs not to ſhewthis: But if this 
ſs, tought then to tome on the Defendants part, to lap and aver that J. S. 
ad paid untũ him this money befoze, and ſo upon this they might have gone to 
Jſue:| But there was nothing urged in this kind, oꝛ anp truth of any ſuch pay- 
ment, this being meer ly a bareſurmiſe and ſuppoſition of a poet eſtre; and fo 
without any further debate at this time. this Caſe was adjourned over to another 
time, fo: the Court to be better adviſed herein. Afterwards, Termin. Mich. 1 x Jac. 
R. This Caſe was moved again foꝛ the Opinion of the Judges herein, Haugh- 
ton}uklice.. The Declaration here is certain and good, and the Action upon the 
Caſe herr is grounded upon a Conſideration, which is Executozp, and therefoze 
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| — lay the perfozmance of this in his Declaration oꝛ the fame will not be 


all this the Plaintiff hath here laid, and ſufficiently ſet fo2th in this his 
— the conſideration being That he was to truſt ] S. faʒ ſuch Wareg 
not exceeding 100 1. Hereupon the Defendant pꝛomiſed to pay the money to the 
Plaintiff, foz the ſame cum inde requiſitus eſſet: The Plaintiff here lays in his De- 
claration acco2dinglp, Quod fiduciam dedit, Anglice truſted the ſaid j. S. the reſidue 
of the wozds (being fo2 which he did truſt him) are verp well here ſupplied: The 
Declaration is further, & ſuperinde (S.) ſuch a dap he ſold unto him ſuch Mares; 
the ſuperinde here is to be taken upon the ſale of the Wares, and the ſupcrinde 


| ſeach well contain the whole matter in the Declaration: A great difference 


ill be between this, and an untertainty in the Declaration; fo2if a Declara- 


tion be untertain, in the thing therein contained, oz in the perſon, as the Caſe in 


3 E. 4fol.21, 22, ig, where one is retained by the Abbot, without ſhewing a cer- 

Untyek the perſon who retained him, being in an Action of Debt bꝛought fo2 
his Salarp, this was not good: But it is not ſo here in this Caſe, fo? all the 
matter here laid and ſet foꝛth, is allowed of, and if the ſame be not in terminis ji 
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3 E. . f. 21. 
22. 


dem, which the Law requires, pet the ſame is good and ſufficient: Fo? if the De⸗ 


flaration be ſufficient in matter, as here it is, this ſhall be good and ſufficient, 
in Tam: It one doth licenſe another to enjoy his Land fo2acertain time: he pleads 
this as a Leaſe, and this is good without any wozds of demiſe; and lo is 
E 4. tol. 4. ſu here in this Declaration the Plaintiffhath well hit the matter. but 
he hathſomewhat failed in the wo2ds, pet the Declaration is good andſixfficient, 
and ſothe Plamtiff here had juſt cauſe of Acton, a Verdict well given fo2 him, 
the Declaration good, notwithſtanding any of the Exceptions taken againſt it, 
ond Judgment ought to be given fs2 the Plaintiff. Dodderidge Juſtice, A's this 
Cale is, Judgment ought to be given foꝛ the Defendant, the Declaration here 
being not good. It is to be obſerved fo2 a Nule in Law, that all Derlarati⸗ 
ons ought to contain in them ſufficient certainty, and that in allreſpees; to 
this purpoſe muth good matter doth appear, Coke 5 pars, tol. x 21. in Longs Caſe, 


Coke 8 pars, 


err mention is madeof a thꝛeefols certainty. . To a common intent, the fel. 1 che. 
which ſhall be good in a Bar. 2. To general intents. the which ſhall be — in | 
„e 0 | Indic⸗ 


fur 
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Jndicments, Pleints, Counts, and Neplitationg. 3. Certainty to all Partin 
lar intents : Bracton obſerveth thus much. that in a Declaration thereougy 
be. 1. Intentio petentis. 2. Petitio certa, ut res certa deducatur in jud icio, fg that ad. 
claration ought always to contain in it, certainty and veritp; A certain Anm 
toz the Defendant, ſo that the Court upon this may give a certain | 
and ſo without all queſtion, a Declaration ought to contain in it, certaintyjwg 
cient, oꝛ the ſame ſhall not be good: And now by theſe Rules, to examine th 
Declaration here, Whether the ſame hath in it ſuch acertainty as the Law 
require; as to this, it hath not ſo: Here the Defendant aſſumes to Pap th 
aintiff, fo; all Wares which ſhall by the Plaintiff be delivered upon Truſt ty 
J. S. his Friend, ſo as thep exceed not ol. The Plaintiff laps here jnhig De. 
tlaration, Quod fiduciam adhibuit, but of what this was, non conſtat. ** 
ought to believe, that he ſpake truly. and delivered the Wares upon tredit; but 
here he laps, Quod ſuperinde, he delivered the Wares, but thep were thoſe which 
e had ſold unto him befoze ; this woꝛd (ſuperinde) here, will not make that thin 
hich is uncertain to be certain ; this wozd (ſuperinde) Aliquando determinat ca, 
| fam» & aliquando tempus , but here it doth determine cauſam; the Cafe in; E. 4.4 
3 E. 4 ſol. 21. 21. is adjudged againſt the Plaintiff, that his Declaration was not gond he 
| cauſe it wanted certainty, becauſe he did not certainly ſhew therein by whony 
| was retained, foꝛ that he might be retamned bp one who had no right power a 
authozity to retain him, and fo2 this cauſe the Declaration there ruled not uh 
9 Eliz, Dyer, good, 9Eliz. Dyer, 258. Leſſee fo2 life, the remainder in Fee, Leffee fo2 life mag 
258. a Leaſe fo2 pears, and dieg, the Leſſee bzings an Action of Covenant again 
the Executoꝛs of the Leſſo2, upon the demiſe there adjudged, that it lieth not, m 
lels the Covenant were bꝛolten in the life time of the Teſtatoꝛ: Exception ther it 
taken tothe Declaration, berauſe he did not ſet down therein the pꝛecile time 
the Leaſe was made, pet there the ex pulſion pꝛeſuppoſes, that he was in paſt. 
on, but notwithſtanding all this, the Declaration foꝛ this omiſſion was adjudgy 
Plwadens Com · to be bad. Alſo in Plowdens Cotnmentaries, in Partridge and Crokers Caſe, Exceptini 
mice ad Ce. is there taken tothe Declaration, becauſe he did not therein ſhew when the walt 
ben Caſe, was done, foz otherwiſe, unlels this were ſhewed, it could not be to his dil uh 
ritance : In this pꝛintipal Cale here, A map as well intend the fame to bean 
wap. as pou another wap; and ſo foz this cauſe the Detlaration here is not god 
fo2 the incertainty in it: The ule of Law being, that a Declaration ought 
to be ſufficiently certain, and that we ought to ground our Judgments upm a 
certainty, which we cannot do here in this Cale, and therefoꝛe ag this Caſeig, 
Judgment ought to be given againſt the Plaintiff, Croke Juſtice, Judgment 
here ought to be given foꝛ the Plaintiff, the Declaration here being certain and 
good, the ground befozelaid mult be agreed, being, that Declarations ought u 
contain in them certainties, and the diviſion of certainties mult likewiſe be a: 
greed, but the inference hereupon mult be dented : Ik a Declaration containgin 
it certainty, in communi & vulgari ſenſu, this is ſufficient : Here the Defendant 
aſſumes to pay, if the Plaintiff do truſt J.5. with Wares not exceeding 100 l. . 
is laid by the Plaintiff, and ſoerpzeſſed in his Declaration, that he had deliver 
ed unto him ſuch Wares upon truſt : Two things are here expꝛeſſed in this De 
claration.. 1. That he did truſt him fo2 ſuch Wares as he would, habere & emer, 
2. He laps Quod vendidit, & deliberavit : It appears here, Quod vendidic : The 
Objection here is, that it map ſo be, that principalis debitor hath paid thigmoney 
ta the Plaintiff foꝛ theſe Mares befoze; it this revera were ſo.it ought then to tone 
on the other ſide to ſhew this, but no luch matter is ſhewed, no2 doth any ways 
appear to be ſo; Here in this Declaration it is erpzeſſed, Quod tidem aghibens, 
he delivered the Wares, lo that thzoughout, the Declaration here is tertain an 
good, and ſo Judgment ought to be given fo2 the Plaintiff. Cook chiet Juliice, 
The Declaration here is certain and good: all the grounds befoze laid aren 
be agreed, and that an Action upon the Caſe ought to compꝛehend in it ack 


1 


eres . 


„ e ad 


7 1 Termin. P aſch. 11 Jac. 79 


— 


— 7 - 


__— 


the ſame ought alſo to be certain, oꝛ not good: Fleta colls this Action Breve Magi- 

pittrale & Curſicorjum, becauſe there is no ſct fo2m of it; but the ſame is ſo called, 

betaule the Curſitors in fuch a Caſe make Warts of courſe ; it appears by 39 H. 6. 35 8.6. G. 

in theBiſhop of Salisburics Caſe, that this Action ought to contain certainty in it. 

The Point here conſiderable in this Caſe is, Whether here be ſufficient certainty 

expzeſſedin this Declaration oz not; here is ſufficient certainty in this Decla⸗ 

ration, and the rather, becauſe the canſideration here is Executoꝛp, and ſo well 

traverlable other wile where the lame is executed; in this Declaration here dicit 

in lacto, that he hath delivered, ſuperinde nduciam adhibens deliberavit The Defen- 

dant might well have traverſed this, if he ſo would, and have ſaid that he had 

mt delivered them: Here the Declaration is good, certain, and ſufficient, and 

he hath here well hit the very wo2ds of the Ide, the fame being, g#befoze 

in conſideration, that he ſhould deliver, he did aſſume to pay the Plaintiff; 

here he ſaith, that luperinde dedit fiduciam, And delivered to him the Wares up- 

on truſt... It hath been objeced, that this is an individuum vagum. Adverbium 

determinat verbum, both in Gꝛammer and Law: IJ agree as it hath been urged, 

* he hadſaid, ſuper fiduciam illam delibcravit, this had been good clearly; here ſu⸗ 

perinde ig ag much as ſuper fidem illam : This is all one in effec with it, tuper- 

inde this determines the time poſte⸗ 3 this ought determinare cauſam & tempus, 

Declarations ought to be certain, this muſt be agreed to be fo. A Count ſhall 

not be abated fo2 matter of fo2m> if it hath ſufficient matter of ſubſtance in it: 

Dyer wag wont uſuallp to ſap, that a good pleader deſerves the beſt tommenda⸗ 

tion, 14Eliz. Dyer 304. The Leſſee of a Parſon bꝛought an Ejectione firmæ: It 14 Eliz. Dyer 

was thereobiected, that he ought to have averred the life of the Parſon, it is 3% 

there ſaid and adjudged, that certainty by Argument is ſufficient, by taking of 

Jlue + there this was averred bp implication (being) fait & adhuc ſcilitus ett, 

and ſtill ſo is in dominico, of which caſe, if it had not been there adjudged, ſome 

doubt might well have been made of it, Mic. 10 Jac. The Dean and Chapter of Nor- Mich. 10 Jace | 

wiches Cale, where a Leaſe being in ce, the Dean and Chapter made a new Leaſe, ©* 

reſolved this new Leaſe to be a good Leaſe, as long as the Dean was living: 

In an Action bꝛought to avoid this Leaſe, after the death of the Dean, it was 

not laid expzeſſp that the Dean was dead (but in this manner) expzeſſing that 

the Leaſe was made by fuch an one ( Nuper Decanumy and this was held a good 

and ſlifficient Argument that he was dead: here in this Declaration, when he 
| faith, fduciam dedit, & ſuperinde deliberavit, this in Judgment ol Law is all one 

as it he had ſaid, ſuper fiduciam illam deliberavit, and this here is good andſuf- 

fictent, the lame being alſo after a Verdict. Dodderidge juſtice. I agree, it he had 

laid here, luper fiduciam illam deliberavit, that this had been good, A verbium tem- 

poris determinat tam tempus, quam cauſam, but Participium determinat cauſam. Coke 

chief Juſtice. This alſo determinat tempus, there being no time befoze, and ſuper- 

inde is ag much as fidem dedit, when no time is mentioned befoze : We all here 

agree in the Pꝛintiples, but we differ in the Application; and applicatio eti vita 

regule, 39 H. 6+ ig a famous Caſe to this purpoſez but we will be better adviſ- 39 H. s. 

ed of this Caſe, and ſo without ſaping any moze at this time herein, the ſame 

Ir 1 ch = Court w Judg- Judgment f 

ota, That upon another day, the Court was moved again foꝛ their Judg- de nent for 

ments herein, and at this time by the whole Court, aullo — Judgment 5 
| mthis Caſe was given, and by the Nule of the Court ſo entred fo2 the Plaintiff. 
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Doiley Plaintiff, againſt White 
Defendant- 


Entred Hillar. 6 Fac. B. R. 
Rott. 853. 


2 Cr. 323. I an Action bꝛought foꝛ a falle Impꝛiſonment the Caſe appeared to bethis: 
An Action for | A Warrant was directed to take Julian Doily Widow unto White the Defey, 
falte Impriſon- Hant, who by fozce thereof did take Julian Doiley the Plaintiff, being the wj 
—_— of, &c. and pet inveritp ſhe was the ſame perſon that was to be taken by the 
Warrant, and upon a ſpecial Juſtification made bp the Defendant, and 
koꝛth the whole matter, the Judgment was Quod caperet Julianam pꝛædict. per w- 
men, of Julian Goddard, ad fatisfaciendam prædict. Leonardum pro damnis, &c, 
truth was, that at the time of the Warrant iſfuing out againſt her, ſhe wag tha 
| Julian Goddard Widow, but at the time when ſhe was arreſted, taken, and in. 
p2iſoned, ſhe was then Julian Doiley, the Wife of Doiley 3 upon this ſpecialJy 
ſtification the Plaintiff demurrcd in Law: It was urged fo? the Plaintif 
that the Sheriff had no warrant to take JulianDoily,the Action was firſt bzought 
being Trefpaſs againſt Julian Goddard Widow ; hanging this Suit, ſhet 
Doilev to husband: Judgment was given foz Julian Goddard, againſt Leona 
the Plaintiff in the Action, whoreverſed this Judgment by a Wait of Erro; and 
ſo had the Warrant to the Sheriff, ut ſupra, by fozceof which he did take the ln 
Julian Doily, Wife of the Plaintiff,having no Warrant ſa to do, and foz this wat 
10 Eliz. 4 f. 12. cited 10 E. 3. fol. 12, & I. 5 E. 4. fol. 84. Brook title Faux impriſonment, plac, 19 
Ce. If a Capias do iſſue out againſt J. B. of Dale, Gentleman, and there are tho df 
the ſame name and mpſterþ, within the ſame ville, the Sheriff at his peril augt 
to take upon him the knowledge who it was that was ſued; fo? if he takes 
the other, who was not ſued, he ſhall have an Action ef falſe Impꝛiſannent a. 
gainſt the Sheriff, and he ſhall not excuſe himſelf by Equity of their name 
Haughton juſtice. Prædictam Julianam, this extends it ſelf to the perſon; tht 
Judgment given, was foz Julian Goddard, the Erro; to reverſe the Judgment, 
this was againſt Julian Goddard, and fo the Pzoceſs ; ſhe was ſued and pleat 
ed ag a ſeme ſole, and fo was the Capias, and fo ſhe is bound by concluſion; 
ſhe is taken now, and bꝛings a falfe Jmpzifonment. Dodderidge Jutiicc. Sh 
pleaded in the C. E. as a Widow, and Judgment was there given fo; het 
as a Widow, a Wait of Erroz bꝛought here in this Court agatrnft her as a 
Widow to reverſe the Judgment, and it appeared that at that time ſhe tad 
another Hus band, Doiley. Hen. Yclvertoo, It appears by the Juſtification, 
that befozec the Scire facias ad audiendum errores, ſhe took her Yugband Doll 
Dodderidge Jultice, The falſe Impꝛiſonment is here bꝛought by Doiley, agal 
White, foꝛ making an aſſault in & ſuper uxorem ipſius Doiley, and Jmpio 
ing ol her: He ſues the Suit in Leonard Loves name, befo2e the Marriage, ve. 
ſus prædict am Julianam, in the C. B. and that after Iſſue there jopned, duxit in 
uxorem prædictam julianam, Judgment given there foꝛ her, the ſame reverſed 
here by a Wꝛit of Erroꝛ, & quod · prædict. Julian. caperetur, ſq that here was 
certain denotation of the perſon that was to be taken, and ſhe was fo taken at 
coꝛdingly. Croke ſuſtice. The Action ſhall not here be changed, by 1 
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the inter marriage. Dodderid ge Juſtice & Flemming chief Juſtice. The Books 
betoze cited, of 10 f. 4. and !. 5 E. 4. make nothing at all to this Caſe here now 
in queſtion, there was no manner of Jinducement within the Hecozd, as here 
there is in this Cale; fozhere,thzoughout the wholeKecozd, there is a ſufficient 
and a good inducement koꝛ the taking ot her, and the ſubſequent Marriage here 
þp her with Doiley, is but as an addition, and in the per; ik this Pꝛocels here had 
wt luftiently denoted out the perſon who ought to be Arreſted, as if the ſame 
was to take a feme ole, and befoꝛe ſhe be taken, ſhe becomes to be a teme covert, 
and is lotaken by this P2oceſs 3 here in this Cale, without all doubt, an Action 
kalle Impꝛiſonment well lieth;but it is not ſo here in this pꝛincipal Caſe, foꝛ 
hete is a good and ſufficient deſignation of the partp nominat im, that was to he 
taken,and the Capias here alſo well awarded. and it it ſhould be demanded who 
ſhould pap the Colts here, the Anſwer hereunto clearly ſhould be, that the ſaid 
Julian Widow, was to pap the ſame ; the Capias hereiſſued out againſt her? hut 
wt againſt her Hus band, as taking no notice at all of him, being once ſo 
much as named in any part of the Retoꝛd; It upon this Capias, the Sheriff had 
returned that ſhe was not married oꝛ had returned a Non ett inventus, without 
all gory had beed an il return, either to have returned that ſhe was max · 
ried oꝝ a Non eit invent us foꝭ by this he would have falſified all the Pzoccedings: 
Andla tlearln by the whole Court it was agreed that the taking and Impꝛilo⸗ 
ning her was lawful and juſtiffable 3 and the Action of falſe Ampzilonment 
durant ere by the Hus band is no ways maintainable: 2nd by the whole 
Coiirf;ifan Action be bꝛought againſt one being a Wi dow, & ſhe is kound guil- 
tp and beine Judgment ſhe takes a husband, pet the Capias ſhall be here a- 
gainſt her and not againſt her Hus band. and ſo the whole Court agreed in this; 
that uponthe whole Kecozd here it doth lufficiently Conſtare de perſona, to be ar? Judgment 
reſted; that the Defendant herein had well purſued Pia Warrant; and that te againſt the 
e; 


Atrionof kalle Ampꝛiſonment here bzought by the Plaintiff, not maintainable, *#i=if: 
and ſo the Kiule of the Court was, Quod querens Nil capiat per Billam. :, -.* 


Liſard Plaintiff, againſt Stamp 
"Defendant. _ 


„  Entred, Hill. 10 Fac. B R. 
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an Attion upon the Caſe fo2 ſlanderous wozds, upon Not guilt 1 pleaded, a3 
Lordi was found foꝛ the Plaintiff: It was moved fo? the Defendant in arreſt upon the Caſe 
of Judgment, that the woꝛds were not actionable : The woꝛds appeared to be for words. 
ele ck in this manner ſpoken the Defendant tame unto the Wife of Clynton, and 
laid 8255 75 husband and his Maſter( innuendo) the Plaintiff hath ſtolen my 
Wood, and J mean to have an Action of Felony koꝛ the fame. It was urged foꝛ 
e Defendant,that theſe woꝛds are not Actionable, & that foz the incertainty of 
5 and that the averment in the Hecozd will not aid the ſame, as if the words 
ere he hath ſtolen mp tiles, and mp apples, and doth not ſhew that the were ſe- 
ered not Actionable. It was urged fo2 the Plaintiff, that fo2 theſe woꝛds, He 
— ſtolen my Coꝛn oꝛ mn Wood, theſe woꝛds have been here adjudged to be well 
tonablezcx here it ſhall be intended _ the ſame was cut down befoze (bccauſe 
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he ſaith) that foꝛ the ſame J will have an Action of Felony. Dodderid ge jus 
If one ſaith theſe wozds a onether chat hath ſtolen mp Lead fram ng — 
oz mp Tiles, oꝛ my Trees, no Action liech fo2 theſe wozds. Croke Jutice, F 
one ſaith of another, he hath ſiolen my Cozn, o2 mp Apples, no Actian lieth j 
theſe wo2ds.- Hen. Yelverton urged Higgs Cafe, an Action bzought iu they 
words, (8) He hath ſtolen mp Wood, and adjudged here to be Actionahle, ay 
that fo2 this reaſon; Arbor, dum creſcit, lignum dum creſcere neſcit At was fix. 
ther urged, that thele wozds were thus ſpoken ta the Wike of Clyncon, gy 
Dusband and his Maſter, innuendo the Plaintiff, &c. and doth not ſhew tha 
he was his alter, no2 when he was his Maſter, lo that theſe are altagetjy, 
uncertain,Thp husband and his Maſter hath ſtolen my Wood growing in ny 
Coppiee: theſe woꝛds not actionable , otherwile it had been, if he had laid ing 
in my Yard,o2 mp Apples in mp Toft: Hobs Caſe was urged foz theſe we;ds 
Behn 1 an Acre of mp Cozn, and adjudged here, that an Adi lieth m 
fo2 t voꝛds. Haughton Juſtice. There is no anſwer as pet given to the 
great Exteption ot all, becauſe there is no averment whereby it might appear 
. thePlaintiff to be his Maſter, at the time when the woꝛds were ſpoken ; thigis 
only indeavozed to be helped by an (innuendo) that he meant him: But if th 
Plaintiffin truth was not then his Maſter, then there is no ſlander buche 
Woꝛds as to him, notwithſtanding he meant him, r ſo foꝛ this defect in the Deel 
ration, the Plaintiffought not to have his Judgment. Dodderidge Jultice. @hy 
Pusband and his Maſter, whole Waſker this is,isaltogether uncertain;butith 
Had nominatim.ſatd ſuch a one, this had been good: As go tell thy Lozd Heng 
and this hath been here-adjudged good: Che Yugband doth not here hꝛing the} 
cion;if the wo2ds had been, he hath ſtolen my wood:theſe woꝛds would havein 
Actionable in this Cafe here it ſhall be intended.Wood growing C not cut: 
the woꝛds had been, He came into my Wood, and cut down ten Loads, and fi 
this: thi 8 not actionable.and pet he might come and — the lame ani 
ten daps after, and then this fhall be Fetonp : But in Caſes of Actions uponthy 
Caſe fo2 wo2ds,where the woꝛds are any waps doubtful, they ſhall then ſtill be 
taken in mitiore ſenſu, Lignum dum creſcere neſcit; if the woꝛds were, he hath 
ſtolen mp Lead.theſe — * are actionable ; but if he ſaith, from my Houſe the 
not Actionable fo2-thele Bs, He hath ſtolen my Trees, theſe woꝛds are nit 
Actionable, and ſo it was reſolved in the C. B. Croke Juſtice, Jn Actions upon 
the Caſe foꝛ woꝛds, there ought to be certainty in the firſt place, oz not Unto 
able: He hath ſtolen mp Wood, if the wozds were, He is a Thief, foz he hath 
ſtolen mp , theſe wo2ds _ ſpoken ſhall be taken in malam partem, and ' 
well Actionable; but otherwiſe where the woꝛds are, He hath ſtolen mp wud 
generally. Haughton Juſtice ſaid, That he would not deliver his opinion touch 
Ing theſe woꝛds, He hath ſtolen my Wood, becauſe he would not encourage the 
Plaintiff to bzing his Action again (but by this, he declared his opinion, that 
the —_ were actionable.) but the Court all agreed, that in this pꝛintipal cat 
the Declaration was altogether uncertain- and ſo not good, and ſo bp the file 
of the Court, Judgment was given againſt the Plaintiffs and fo entred, Qol 
querens Nitcapiat per Billam, - 
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Woeeler Plaintiff, againſt Haydon 
, Defendant. | 


Entred Hillar. 8 Fac. B. R. 
Rot. 1317. 


N an Actionof debt, upon the Statute of 2 E. 6. cap. 13. fo2 not ſetting out of . 
Iuthes the Plaintiff being a Parſon, made a Teaſe foz 5 years to the Defen- } 80m of 
dant the Leale being fo2 ſo mann pears, if he ſhould continue Parſon ; In an A⸗ Ppebt upon 
dien of debt bꝛought fo2 tithes.the Plaintiff declares upon. a Leaſe made by the tlie Stat. of 
Parſon;if he ſhould live ſo long, and continue there Parſon; The Queſtion was, , E. 5 3 
whether this be ſuch a variante, between the leale made, and the Leaſe let toꝛth in |," _ 
the detlaration, as ſhall vitiate the declaration. It wag urged by George Croke, 2 Ro. 4. 717 
fo2 the Plaintiff, that this was no ſuch variance; A Parſon makes a Leafe fo2 718, 
fo manp pears, if he ſhall live ſo long, (and-doth not fapin his Leaſe, and con- 1 Erul. 123. 
tinue Parſon) but in his declaration, he exp2eſſeth this to beſo if he live ſo long, 
and continue Parſon. Whether this now. ſhall be taken. and intended to be the 
ſame Leaſe:it ſhall be ſo intended, and this is no variance, foꝛ nothing moꝛe is by 
thiserpzeſſed.in the declaration, than what the Law ſaith fo2 him Foꝛ by conftru- 
ction of Law, and ſo much the Law laith, that it ſhall be a good Leaſe foꝛ ſo many 
pears, it he live fo long, and contmuc Parſon, and bp 24 H. 8. Brooks Caſes fol. 4 Hl. 8,Brocks 
10. placito 54. Ik a Parſon makes a Leaſe fo2 pears, and dies, the Leaſe by this cafe, tol. 10. 
is determined in facto and ſo allo by Neſignation ſo if a man deviſes his goods placito. 54. 
to his Exerntoꝛs.to pap his debts, this is an idle clauſe being no moꝛe than what 
the Law lets down bekoꝛe, that as Executoꝛ he is to have the goods in this man⸗ 
ner: And ſo here in this Declaration, this is an idle addition the ſame being no 
moze than what the Law ſaid befo2e, and is like unto tbe herb John in pottage 
which does neither good noꝛ hurt; the Teaſe here made by the Parſon, was foꝛ 
pears, if he continued Parſon ; the Declaration is upon a Leaſe made by the 
Parſan.fhe ſhould live ſo long and continue Parſon ; this is no ſuch material 


variante, as to eſtop and hinder the Plaintiff from his Jydgmet.here the Jurp 


finds the Leaſe,as it was but made fo? 5 pears. if he lived ſo long ; his is % ma- 

terial variance from the eſſence of the Leaſe,foz2 if he continne Parſon, & if he live 

lo long, this is all one, unum & iden in effectu; the Leaſe being to be avaided by 

the one o2 the other. which of them ſhall firſt happen; and this is ns variance, 

being the ſame in ſubſtance, idem in ſubliantia,and theretoꝛe theſe additional words 

hall not make the Declaration vitious. Like unto Claytons Cafe, Coke 5 pars 

fol. r. A Leaſe made à Dicdatus, declares of a Leaſe made, à die contectionig: Coke 5 pars, 
this is good, the ſame being all one, unum & idem, dies datus, & dies conte&tionis: fol. 1. CI 
If a Parſon makes a Leoſe fo2 pears, and after reſigns, the Leaſe is now . 

void, and ſo if be depꝛived the Law ſaith, that by this alſo the Teaſe ſhall be 


void; this Xodition here, is but abundantia; and the Nule of Law is, aburdans 


cautcla non nocet; ſg that the variante ought to be a variante in ſubſtance other- 

wiſe no material variante. 18 E. 2. Fitz. title Bre. placi o 836-JnaFozmedon in 12 E. 2, FN. 
remainder it was ſhewed how that the Land was given to him & barcdibus ſuis Bre. placico. 

de corpore ſuo procreand 3 And the W2it was, libi & hærcdibos ſuis excuntibus. the $35! 

Wit was challenged fo2 this variante, and pet the wait was held good, becauſe 


this was all one in ſubſtance ſo here in this pzincipal tale with this agrees. 


9 2 12 E. 


12 E. 3. Fitz, 
Cc. 


: 30. 31. Elix. 


C. B, Oc. 


$2, 33. Elix. 
C. B. Cc. 


 Uſue is non de bet, and the 
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12 E. 3. Fitz. title variance placito 77. and 30 E. 3. fol. 18. and here in this pzintipi 
caſe, this addition is but matter ot ſurpluſage, & ſo not material. zo. & 37. ff 
in C. B. Richardſon againſt Bond, in Debt, upon a Bond, conditioned to paym 
ny ſuch a dap, and at ſuch a plate, pleaded papment, the Jury find that he pa 
the mony at another day, and in another plate, befoꝛe the dan appointed ioꝛ 
ment of it; the Jury found foꝛ the defendant the iſſue being papment, oz not And 
Judgment was there given foꝛ the Defendant,and there held, that the alteratim 
of the dap, and of the plate of papment, was not material: To the like 
there was a caſe, 32 6 33 Eliz. C. B. between Fabian and Winſtone, in debt 

a Bond conditioned to tender mon at ſuch a place and day, the Plaintiff ſew 
that he was there befoze the Sun-ſet, to demand the fame, and none wag 


ready to pay it: The iſſue there was, whether he were there half an hour b | 


ſun-ſet ? The Jurp find, that he was there a quarter ot an hour befoze ſurge. te- 
ſolved this to be a good finding, and to be all one: And that the condition g 
b:oken-Alfo in this principal caſe,the Plaintiffought to have his Judgment 
ing of the Teaſe,is but as an inducement tathy ,, 
&tigu,being bought againft the o of the land.fo2 carrying off his Cozy 


nat ſettingout of his Tithes,and by wapof inducement to this action he hits 


19 H. 5. fol. 29. 
8H. 6, fol. 25. 


how he was Farmer ofthe Parſonage.ſothat this indutement is no wapg at al 
material to the action, which is bꝛought ta redexfs a wꝛong; ſo that matter af 
inducement to an action is nat material. it᷑ it be not purfuing ; fo is 19 H. 02g. 
and d H. 6. fol. 25. In debt upon Arbitrement, the defendant ſaid he did not fit. 
mit this there held not iſſuable, being but matter of inducement;fo in this pn 
cipal caſe, this matter of Juducement is not iſſuable, and the Jury here hade 
found, that he had good caule of Action; and ſo inthe like caſe here adjudgey, 
in a pꝛahibition upon a modus decimandi pleaded ; the Plaintiff declares upon 
modus of 10 8. tu he paid ; the Jury find it to be but 95. pet this wag adjudgy 
here goodfo2 the Plaintiff in che Pꝛohibition; ſo in this caſe, here is no maten 
al variance, but the declaration is good, and Judgment ought to be given #07 
the Plaintiff. It was urged fo2 the Defendant by Henry Yelvercon, that this is 


a material variance. The Action is an Action of debt, b2ought fo2 not ſerting 


out of Tithes, and declares upon a Leafe made bp the Parſon; upon Nil debe the 
Jury found a ſpecial vetdict,thep find that the leaſe was made by the Parſonſoz 
fo many pears,if he ſhould live fo long; then find that the declaration wagupom 
a leaſe made by the Parſon fo2 ſo many pears.ifhe ſhould live fo long. andconti- 
nue Parſon this is a material variance, bp reaſonof which the Plaintiff ought 
not to have his Judgment. Haughton Juſtice; whether here be any material vs 
rianceoꝛ not, is the queſtton:There is here an apparent difference foꝛ the lawhere 
doth not imply ſo much as is expꝛeſſed in the declaration touching the leale; the 
woꝛds here added, are vern material, that in this reſpec; hereupon there may 
be a difference in the tale as poſito that the Parſon be depꝛived unultly, the 

remains, but if the Leaſe be, it he ſhall ſo long live: and continue Parſon and heit 
afterwards depꝛi ved ce put out unjuſtly; the Leaſe is now gone and determined 
and ſhall have no longer continuantce tho he afterwards doth reverſe this again; 
but other wile it would be, if it were onlp limited to continue, if he ſhould ſo long 
live; and ſo this is a material variante, the Law not ſaping ſo much, as thee 
words thus added in the Declaration do impozt. Dodderidge ſuſtice. This is m 


variante, bn the adding of theſe woꝛds, being all one; fo2 the Law ends the leaſe, 
when it ends the Parſon, and no difference there is in the Declaration the addity- 


on here is made to the woꝛds, not to the matter; as to the caſe put, of the denn 


vation of the Parſon 3 by this the leaſe ig now gone, but if he Appeals from the 


ſentence, then hanging this appeal, he continues ſtill Parſon, until ſentence be 


given: if a leaſe be made to a terne ſole, ſo long as ſhe continues ſole, andunmar- 


ried, this is aleaſe foz life in law, with liverp made; no variance there is here: 
the law ſaith this. E hath made this limitation foꝛ hiny, theleaſe here map be de 
termined bp death, Ceſſion, Dep2ivation, o2 efignation ; ſo that the 2 
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by him added in his Declaration, 1s no moze than virtualiter ig contained in 
his Teaſe, and this by conſtruxtonof Law. Croke Juſtice at this time did ſome⸗ 
thing doubt of it : if a Parſon mates a leaſe faz 21 pears, if he ſhall live ſo lung; 
by this implicative, he is not to da anp ac, thereby to defeat, oz to avoid this leaſe; 
but in the other caſe, if theſe woꝛds be added, and continue Parſon, he is now by 
this tied to a Covenant, but by this he is at moꝛe liberty. Dodderidge Juttice, At 
1.5. malteg a leaſe to J. N. foz life, if he ſhall live ſo long, and J. N. makes a Leaſe 
do another (02 5 pears. Jin his Declaration he doth declare of a leaſe fo2 5 years, 
if the other lives ſo long: is not this Declaration good? clearly it is, and pet no 
ſuch leale mas made unto him and ſo in this pꝛincipal caſe here, the declaration 
is good, and there is no material variance to debar the Plaintiff from having ot 
his Judgment. Haughron and Croke at this time differed in opinion from him: 
and lo this caſe was adjourned to a further time. Afterwards Termin. Mich. 11 
Jac. B. R. this caſe was moved and argued by George Croke fo2 the Plaintiff, and 
allo by the J g. Coke chief Juſtice, the Declaration here is good, and no ma⸗ 
terial variance to hurt the Plaintiff, Ak the Leaſe here had been made to him to2 
twentp-pears, and in debt upon the Starute of 2 E. 6. hedeclaresof a Leafe 
made fo: 21 pears, pet this igclearlp good, and this is not like untoa declarati⸗ 
on in an Ejectione firmæ, which ought to be tertain oꝛ the ſame is not good. betauſe 
there he is to recover the term itſelf ; in this caſe here, the addition is no moze 
by him, in his Declaration, than the Law inplies; foz if he be removed, the leaſe 


pp this is determined. Haughton Juliicc, Here is a material variante in both 


points; the action ig debt, this is bꝛought foꝛ the right of the thing, and this is 
not like unto treſpaſs. and therefoze if he miſtakes his title in his declaration, 
being his right, this will make the deelaration vitious ; if a Quare Impedit be 
bought againit him unjuſtlp, and he bp this removed, the leaſe is by this 


| ended,as well as by a lurrender ; the diiference will be, where a Leaſe is made 


upon condition, and where it is upon a limitation; the limitation is the end, 


nit the defeaſance of the term, tyis is not lifie a condition, he map be living, 


and pet the leaſe determined bp recovery.  Dodderidge Juſtice, the leaſe is here mi- 
ſtaken only in the manner of the limitation of the leaſe, but not in the matter of 
it; the Statute here gives the Aion of debt unto the Parſon koꝛ his Tithes : 
when the Action is not grounded upon the demiſe, but upon the Statute, as here 
it is, ſothat the demiſe is but the inducement to the action: and there fuch a ſirice 
aud pꝛetiſe recital, atcoꝛding to the demile, is not of neceſſity to be expꝛeſſed in 
the declaration: here is a difference only in wo?ds. but not in matter, the leaſe 
here mas made fo2 ſo many pears.if he ſhould live fo long, and he in debt foꝛ not 
ſetting aut of Tithes, declares upon a Leaſe foꝛ pears, if he ſhould live ſo long, 
and tontimie Parlon this is no material variance from the Leaſe, fo2 if he re- 
gn, the Leaſe ig void, andfo is it, if he be dep2ived, o2 removed from his Parſe- 
nage; In all theſe caſes, the Law laith, that the Leafe ſhall be determined : It 
Leſſee fo? ro pears, grants a rent charge to one fo his life, in an avow2y fo2 
this rent, the grantee ſhall ſap, that the ſame was granted unto him toꝛ ſo many 
years, it he ſhould live ſo long, as his Leaſe continued, but he ſhall not plead it 


as a freehold dzawn, and derived out of a chattel ; but in his Avowzp, he onght 


to ſet down. and expꝛels his caſe as the ſame is in Law. Croke Juſtice, There will 
be a differente where an Action of Debt is bought fo2 dent, and where the lame 
is bought toꝛ a Collateral thing · In an EKjectione firmæ, the declaration ought 
to betertain, and that accoꝛding tothe truth of the cafe; but the ſame is not to be 
lo, as the taſe here is, the declaration here being goc d and no material difference 
between the Leaſe, ag it was made, and as the ſame is mentioned and ſet foꝛth in 
the detlaration, the lame being tertain and good, and ſo Judgment ought to be 


giben foz the Plaintiff. Coke chiet Iuſtice, the re will be a plain and evident diffe⸗ 


rence, between an Action ot᷑ debt foꝛ Kent referved upon a Leale, being grounded 
upon a ſpecial contract, there the declaration ought to be certain, and there pou 
| | ought 


7 


Term N; Mt 


158. 


Jac. B. R. 
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ought as it were, to hit the bird in the eye, oꝛ the Declaration not good, other 
it is, where the Action is grounded uponcollateral things, and by 35 H.s,j 
of a Leaſe fo2 pears, if he declares upon a Leaſe made of four Acres, when 


there were but two Acres leaſed, where the Action is bꝛought upon the Conttat, 
lo 


Statute of 
2 E. 6. cap. 13. 


Judgment giv- 
en for the 
Plaintiff. 


1 Ro. Rep 86. 
Godb. 289. 


a Judgment. 
C. B. 


there he ought in his Declaration, toexpzels the term pꝛeciſely, but not ia u 
tilelp fo2 the Acre ; but pet where he omits the half, this Declaration ig 11 
good; but it is not ſo in an action of debt bꝛought upon the Statute ot 2 E. 6. 
12. fo2 not ſetting out ot Tithes, if he deciares upon a Leaſe made foꝛ 20 vearg 
whereas the ſame was but fo2 10 years, this is good, fo? that it is not here ma 
terial in this tale how he doth declare, ſa as tithe is to be paid ta him out oft, 
land: Leſſce fo2 life makes a Leaſe foz 21 pears, he ought to declare, quod cy 
demiſit, fo2 21 pears. if he ſhould Jive folong, and he ought to aver his life; 

in this p2incipal caſe, there is no material variance between the leaſeit (elf, and 
the leaſe mentioned in the declaration, & parum differunt quæ re concordane, Y 
the caſe put of the Quare impcdit, if it be erroneous, and afterwardgremye, 
this being erroneous, and reverſed, he ſhall be Parſon again in law, ab initio, 
and his leaſe ſhall be good a gainſt him; proprictarius, oꝛ firmarius, Without making 
of any title, is good upon the Statute. And ſo bp the whole Court (Haughia, 
Jaftice, only to the contrary) the declaration here is good, and no material var; 
ance therein» from the teaſe, as it was made, fo that the Plaintiff here hadjuj 
cauſe of Action; and ſo by the Kule of the Court, Judgment was given, au 
ſocntred koz the Plaintiff. RE 


Whittier Plaintiff, againſt Stockman 
Defendant. 


Entred Mich. 10 Fac. B. R. 
Rott. 176. 


* 
— 


1? a Wꝛit of Erro? to reverfe a Judgment given in the Court of C. B cheer 
*rour aſſigned and inſiſted upon was in the miſawarding of the venire facias, 
A Writ of Er- and ſa miſtrial, the venire facias being awarded of one pariſh alone (S) ol White 
ror to reverſe. Pariſh, whereas the ſame ſhould have been of 2. (S) of White Parlſh, and alſoof 


the Pariſh of Downton: upon this the caſe appeared to be, In a Neplevin, ftw 
king of Cattel ; the Defendant avows, foꝛ that he ought to have common ) is 
tem paſturam, in Langley Wood, in Tichborne Farm in the Pariſh of White, except 
thoſe only of the Pariſh of Downron inter-commoners with him.) Upon this, ile 
was joyned, and foꝛ Trial of this, the vcvire tacias was awarded ofthe Pariſh 
White only: Whether this was well awarded, and lo a good trial oz not, wagthy 
only queſtion. It was urged, that the venire tacias wag not well awarded, and 


ſo no good trial: foꝛ that the venire facias here ought to have been of both the Pa: 


riſhes, fo2 that they of the Pariſh of White, are not to try, whether they of the 
Pariſh of Downron, are to have tommon there; and therefoꝛe the venire tacias ought 


to have been of both Pariſhes, and this being but ol one ol the Pariſhes, the n 


al was erroneous; and fo2 this was eited 50 E. 3. fol 1. & 10 E 4. fol. 106. J. 


10 E. 3. fol. 1. was againſt this anſwered, that the trial was good, and the venirc tacias wella- 


10 E. 4» fol. 


10 h. 


Ro. 118, 


warded: in the Avow2p, the Avowant claimed common, (S) totam paſturam il 
Langley Wood, & Nec non common of paſture fo2 the Pariſhioners of Downton 
Pariſh, pnr cauſe de vicinage ; the Plaintiffſaith, that he hath uſed to have all the 
common in Langley Wood bp pꝛeſtription (except common only. foꝛ the Pariſhie- 
ners of Downton)) the iſſue was jopned, and tried upon the pꝛeſeription, claims 
totam paſturam, where in White Pariſh, in what place in Langley Wocd, by * 


—_— 
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of Tichborne Farm, and allthis in the Pariſhof White, andſo the venire facias from 
chin well awarded; the venire tacias 15 to be from ſuch a plate, as bp pꝛeſump⸗ 
dne ia map have the belt Conulante of the fact, and lu it is here. Croke Ju- 
| tice, Ir the matter goes to both Pariſhes, then the venire facias is to be of both 
Part | It was nrged, that common pur cauſe de vicinage, cannot be had, but 
mancher Pariſh,and not in the fame Partſh; he claims here, in alieno ſolo, totam 
ratiurams this laid to be a ſtrange pꝛeleription, and it is by the whole pear, ex 
rept fozthe ariſhioners de Downcon Pariſh, pur cauſe de. xicinage, in this place, 
| the . — was abſque hoc, that he had ſuch a Conunon, and fo all put in 
Fix, whethev the Avowant had Common, o2 the Jnhabitants of Downton Pa- 
nh had ang: Upon this, the Aſue jopned, and foz trial pf this, the venire facias, 
af Whice Pariſh alone ; this not good; but it ought to have been ol both, as was 
And it a venirc tacias 7 to — and the _ _ of 
f as it was urged, 3 bean ad to be no good trial : So here, 
n bur of one plate, where it ſhould be ot twa, is not good. Noy. The Pꝛe⸗ 
ſcriptionheveis good, and ſo is the Trial, and the venire facia well amarded and 
dam en in the Pꝛoceedings; a ſole Commoner cannot auſt others from yav- 
ing Canon., Mog pet the Lozd : There is a great pilfcrence between Paſture and 
Comms, as appears in 27 H. 8. fol. 2. An Aſſignee ofa Commoner cannot pꝛe- „ „ , -; 
tribe tg have fole Connnon, Temps. E. r. Fitz. title Preſcription, placito 35. A man * Cc. 8 
map preſcribe to have the ſole Paſturein the Free hold Land ok another, after his FP 
Coment and carried away, fozthefe are ſeveral things in themfelves, the ſole 
Paſturageand Common; and fo the Pzefcription here is good, and the Tryal 
good, andthe Exception here is not the thing fo2 which he p2eſcribes, noꝛ ann 
part of it; the firſt being a thing in prender, and theſecond a thing in render; Se- 
veral things in their nature (S) Common and Paſture, feveral as ta their Ex- 
ception, fof Common inhabitantium of the Parifh of Downton; this is a meer 
vid Exteption fo2 then cannot ſo pzeſcribe, and foz this was cited the Books of 
268.8: to. 4. & 5.15 E. 4. fol. 29. The Caſe concerning a Pzefcription fo2 Com- % fl. g. fel. 
unn, bythe Citizens and Jnhabitauts of Conventry; and 20 E. 4. fol. 10, 1. and & 5%, CC. 
Trin. 2.jac in the C. E. between Finnery and Fiſher, it was there adjudged, That 


aPrſcription fo2 the Inhabit ants of the Ville af Dale to have Common, was a 
vold iption; and if the venire facias had here been de Downton alla, this had 
then been clearly bad, foꝛ that the lame would then have been ol fucha place, in | 
which there was no Land, nog anp thing there in Controverſie, andſo meerly void. 
Alo ihe Jury here have not given any Verdict, but only fo2 the damages ſuſtein⸗ | 
ed, and fo fo2 this they have given agoodVerdict. Trio. 38. Eliz. B. K. between Trin. 38. Eliz. 
Banning and Brag in Treſpaſs,and where there was a Pꝛeſtription laid in another B. K. GC. 
lace, the venire facias being awarded of Miſley, where the Treſpaſs was done, 
this was there adjudgedto be well awarded, andthe Jury there tried the Tref- 
paſs onlp where the lame was done, but did not try the Pzeſcriptionof another 
place, and this was held a good Trial and. fo here in this pꝛintipal Caſe, the 
Jurpdidnot trythe Pꝛeſcription, then onipenquired of the matter of damage, 
and this an apt and a goqd-yerdic : And where it hath been objected, that the 
nhabitants of Downcon were to have Common (cauſa vicinagii and that there- 
then muſt be two Villes: As to this, it is verpclear that two Manozg in 
de coun, the one Manoꝛ map very well Jinter-comumon with the other, pur cauſe | 
de vicinage, and nothing is moꝛe uſual than to have Common; pur cauſe de vicinage, 
mone and the lame Town. Dodderidge juſtice. If the venire facias wag not here 
awarded at the beginng, the ſame ſhall not be made gaod after wards, and 
this is clear. Haughton Juttice, Where the venire facias onght to be of twa Pa- 
rithes, and the ſame ig awarded but sf one, this is not good: The venire facias 
in this Caſe being awarded but of one of the Pariſhes, is well awarded, 
and trial good here is an Exteption ot a thing, which the Lam faith cannot 
le, and lo the lame ig an idle and a vain thing, which is thus excepted ; foz 52 
. n. 
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Inhabitants of Dow nton are not ſuch a Bodp, noꝛ ha ve anp ſuch capacity, thy 
to takte it had been very idle, to put this to a Trial, which in it ſelf is bana 
cannoebe : Ik the Inhabitants of Dowacon be not a Corps corporate, thug mu 


abled to take,but this tannot ſo be here, that they ſhould be thus Jncozpos, 
by intendment ; but if they had bꝛought an Action bp this name, here it ſha 
intended until the tontrarn be ſhewed: Paſture map be granted, and then 
one map well pꝛeſcribe in this; in this p2incipal caſe the venice facias mag y 
awarded the tryal gapd, and ſo na erroꝛ in the P2oceedings, but the Judamus 
given in the C. E. ought to be affirmed. Dodderidge Juſtice. Ikann thing Too 
ſon may be alledged to maintain the Trpal to be good, then the ſame ſhajj bel, 
£02 the party foꝛ whom the Verdict was found: As to the Objection made, that 
he was to have totam palturam, the ſole Paſture (extent thoſe of the Parih g 
Lownton) if the Exception had been of a perſon certain, as of J. S. deg, 
the Exception would clearly have been parcel of the P2eſcription; audit the 
Exception here was good in Law, then tt is verp clear, the venire facias fog the 
Trpal ſhauld haue been of both places: It the Iſſue had been upon a tenure 
ag whether one Manor had been held of the Mano? of Dale; and Sale, the Trya 
here ſhould have been bp a Juxp of both plates, and fohere, without all qu. 
ſtion, it ſhould-have been, if this exception here had been good, the Trial ſhout 
then have been ol a Jurp from both places, ſo that the ſingle and ſolequeſin 
here, is no other, but whether this Exception here be good oꝛ not: this here ig 
idle Pꝛeſcription, foz the ſole Paſture (except Common here foꝛ others) this a 
not poſſiblp be ſo, ſoꝛ by this he ercludes the owner, who by the Gꝛzant isa ut u 
be excluded, no2 ought others to be excluded, who have Common there; but ag 
this Cale here is, this ſtands well together with the Exteption, and no repuy: 
nancy at all, foꝛ one may have the Paſture, and another map have Comm 
there, and therefoze there is a great difference between Common and Palm, 
13 H 8. f. 16. B. 13 H. 8 fol. 16. B. it is there ſaid that communia idem e ſt quod commutieamy 
27 fl. 8. fol. 12. liis; and in 27 H. 8. fol. 12. the difference there appears between Paſture a 
Common, a Præcipe quod reddat there lies fo2 Paſture fo2 twa Boefs, but nth 
fo2 Common: It a man grants to another Paſture fo2 twenty Beets inhis 
Mans? of Dale, he ſhall not have this Paſture but where the Gꝛantoꝛ pleaſe; 
otherwiſe it is, if he grant one Common foꝛ twenty Beefs in his WanozofÞit, 
he ſhall have this Common per mye, & per tout the Manoꝛ where the Gant 
pleaſeth ; alſo a Commoner fhall not have an Action of 'Treſpaſs, quarecluſun 
12 H. 2. £2,045 tregit, ag appears by 12 H. 8. fol. 2. in Simon de Harecourts Caſe; otherwiſe it 
| is in the caſe of him which hath Paſture, there he map well have a1 
Action of Treſpaſs, quare clauſam tregit, ſo that theſe doverp much differ in ther 
nature; here the Exception is altogether unccrtain, being of the Jnhabitants 
of Downton; fo they are not capable to have Common by ſuch a name, ſo:that 
this Allegation (by wap of Exception) is ſurpluſage, and the matter nit 
feif, andſo the Exception here is not good; but if this had been matertal (ag 
here it is not) pet it is not here ſaid, in the Pariſh of Downcon, but in the Frat- 
chiſe of Pownton, And fo by intendment this ought to be all in White Pariſh; 
and ſo the venire facias was here well awarded, and no miſtrial, and ſo cot 
- quently no Erro? in the Judgment, but theſame ought to be affirmed. Cole 
Juſtice, The venire facias ought to have been of both places, if the Ihe hd 
been foꝛ a matter ariſing out at two Villes : But the matter here is, whether 
thing put in Iſſue here to be tried, did ariſe out of two Villes oꝛ not 3 this dit 
not apptar here to be ſo, but only out of White Pariſh, from whence the vents 
cias was : The Jnhabitants here, are not a ſufficient name to take any thing 
by, but only with this refiriction (S) Quodtalis habetur conſuctudo, qucd quilibet 
inhabitans, antiquum meſſuagium habens, &. but this Caſe here is not ſo; in 
if the Exception here had been of ſuch a perſon certain, as J. S. rhenthy 0 
| | * 
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good. but not as it here is fo that here in this Caſe, there wag a good 
hebben tn tryed, and the venire tacias well awarded, and no erroꝛ at all 
rein and l the Judgment given in the C. B. not erroneoug,but the ſame ought 
* ir affirmed. Dodderidge Juttice. The Non ſuit in the Caſe will nothing at 
all abail the Defendant, if the Trpal was bad at the beginning by the mila⸗ 
wardingof the venire facias, no ſubſequent matter ſhall make ſuch a miſtrial (if 
it | 
facts 


were ſo) to be good 3 but here there was no ſuch matter no miſtrial, the venice 

+ being well awarded, and as by Law the ſame ought to be. Haughcon Juſtice. 

Vn the eof 4 Jic. cap. 3. the Defendant is to recover Coſts in the fame Statute of 

manner as the Plaintiff ſhould have had, ik he had recovered. this ſhould nothing 4 Jac cap. 3. 

avail the Defendant upon this Statute,the Plaintiff being Non-ſuit, if the ve⸗ 

are facias at the firſt was mil; awarded, but here the ſame was well awarded; & 

ſanoerr02at all in the Pzoceedings,02 in the Judgment, but the ſame was well 

ven, and lo ought tobe affirmed. Dodderidge Juſtice agreed with him herein: 

Ad lu the whole Court agreedclearly, that the venire facias here was well a- Judgmenc 
The Crpal well had, and the Judgment given in the C. B. no wapg er⸗ med. 

And 


— by the Kule of the Court the Judgment was affirmed, 


| . Matthew Plaintiff. againſt Craſſe 
7 ; Defendant, | 


Han Action upon the Caſe fo2 fcandalous woꝛds ſpoken by the Defendant to An Ation on 
the Plaintiff, upon Non culp. pleaded,a Verdict was given foz thePlaintiff,and 2 = for 
damages: Jt was moved in arreſt of Judgment that the woꝛds are not actio- , — 
nable, the woꝛdg appeared to be theſe ſpoken by the Defendant to the Plaintiff, 
Thou art a Whore-Matier, for thou haſt lain with Browns Wife, and hadſt to do with her 
apainſt a Chair, and ſets fozth inhis Declaration, that by reaſon of theſe woꝛds he 
loſt his marriage, ad damnum, &c. it wag urged, that theſe woꝛds are not A- 
ccionable, then are not triable here, but examinable in the Eeclefiaſtical Court; 
and that this Caſe is not like unto Anne Devies Caſe, Coke 4 pars,tol. 16,17, This olie's pur 
being a Caſe bzought by a man, and laying ofhis loſs of Marriage by reaſon f 16, 17. Oe. 
of ＋ 7 thus ſpoken of him and that this is the firlt p2eſident that ever 
wagoffuch an Action bꝛought by a man foꝛ ſuch woꝛds Elaping a loſs of Mar 
riage by reaſon of the woꝛds thus ſpoken of him; theſe woꝛds here are not Xtt- 

ble e this is a Spiritual matter and there examinable.as appears in 
Anne Davies Cale; but foꝛ calling of a Woman Whoze, by the cuſtom of London, 
anActionupon the Caſe lieth there, but not here, unleſs it be further alledged 
Vp her, that bp reaſon of the woꝛds ſhe hath loſt her Marriage and advance- 
ment, and ſo is Anne Davies Cafe. Croke juſtice. The wozds here as then are? 

, are to be taken in deterori ſenſu; in this Caſe, there is no difference be- 

ween a man and a woman, as to the loſs of pꝛeferment in Marriage, to call a 
man Whoze-maſter, oꝛ a Baſtard, no Action lieth here fo2 theſe wozds, becauſe 
this is triable and examinable in the Eccleſiaſtical Court; but couple other cir- 
cumſtanceg to theſe woꝛdg, as here in this Caſe.and then the Caſe will be altered; 
— this pꝛejudite happens unto him, he was in treaty foꝛ Marriage, and the 

me by reaſon of theſe wo2ds, fo2 as the ſaping is, Qui ſemel «ſt malus, 
ſemper pr {umirur eſſe malus in eodem genere mali; and ſo fo calling of one Baſtard, . 
ht well lieth fo2 theſe wozds,with other Circumſtances.as if he entitles 


to be heir, and ſo theſe woꝛds as they are here laid in this Declaration, 
well attionable,& the Plaintiff ought ro have his Judgment. Haughton Jus 


3 {tice 
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ſtice. Thele Woꝛdg as they are here laid with theſe Cirtumſtances are Artionabh.. 
Willows, in thetr moper nokure and kind to be cut damn, is no waſte; but wig 
theſe Circumſtances being added they may be made to be waſte, as it then grey 
12 fl f. lol i R. befo2e the ſcłte, oꝛ in the vie wok the Mano? houfe, foz to defend the ſame tray 
wind; oꝛ if then grow in a Bank, to lukain and keen un the Bank; then the 
A ary down will be waſte; and ſo is 12 Hl. S. tol. 1. be fo here; they 
Cirtumſfantes, as thep are laid make theſe woꝛds to be Actionable: Tofy of 
Marriage is expꝛ oer laid. by realon of theſe woꝛds ſpokeriof himann ihr 
is no difference at all between this Cale and the cafeof a Woman, ther hein 
. - equa[beriefit. by Batriage, ag well to the one as theather,and equal loſgitge 
ſame be hind ed by ſpeaking of the ang, ſo the Action here well lieth turthen 
wo?ds, With thele'Circiin 1 2 lald in the Declaration, ok tholoſs ef 
Marriage therebp : The words contain in accer, by 'Which qo pary 
Plaintiff is ſlandered, andthe pꝛetedent wo2ds are maliciouſſy ſpokes Lodde; 
ridge Juſtice. Theres no differente at all between this Caſe, &the Caltoß Anne 
Davies, loſg of Marriage being laid in both tales, and ſo no differente aral in 
Law between them; tho the Erime be to be punithed in the Eccleſiaſtical aun 
he lays here a tempoꝛal loſs and damage, and this makes thefe wozds Actions: 
ble. and ſo gives the Tempozal Court here Jurisdiction : And like unto this 
Caſe. the Walter ſhall have an Action of. Batterp foꝛ beating of his Servay, 
becauſe he hath thereby loſt hisfervire, and ſo there was both damnum & injucz 
unto him; and where there is damnum, this ſhall be ſufficient to maintain the 
Action, as here in this pꝛincipal Caſe, the Action is grounded upon the hurt, 
w2ong, and damage which the Plaintiffhad ſuſtained, bp reaſon of theſe won 
thus ſpoken, (S) His loſs of Marriage; and ſo the Plaintiff had juſt cauſe of 
Action, the woꝛds well actionable, and the Plaintiff ought to have his Judy 
ment Flemming chief Jultice. Theſe woꝛds are determinable inthe Eccloſialtiga 
Court, if no other matter be coupled with them but Here, the Plaintiff Ja 
further added ſpecial matter of damnification by theſe woꝛds, as they art l 
foꝛth in his Declaration, where he ſhews how that there was ch and eu 
munication of a Marriage to be had between him and another, Which by really 
of theſe wo2ds did not pzoceed : But it he had not laid this ſo ſpecially in his 
Declaration, no Action would have lain by him, and yet here had been a gun 
Nander unto him. Anne Davies Cafe hath been well remembzed, and na differ 
there is, between this Caſe now here in queſtion, and that Cale; as to the je 
dcrance in Marriage, in both Caſes there is laid the loſs of a Tei endfit; 
It hath been objected, and ſaid, that the Law makes the Wife ſubject tw the 
Husband, this is a good Caſe.and the reaſon good, and all this makes verp nul 
fo2 the maintenance of the Plaintiffs action here ;fo2 by reaſon of the ſpeakii 
of the w22ds here of the Plaintiff, he hath herebp loſt this ſubjection which the 
Law would have given unto him. Baltard is determinable by the Ozdinatp; 
but if he adds further wo2ds, to intitle himſelf to be Heir, oꝛ ſhews ſome poll 
bility of being Heir, this ſhall make the ſame woꝛds of talling him Ballard l 
Spe actionable : Here he lapeth two things, the main matter triable in the ſpirit 
al Court; pet when he laps matter ſubſequent here triable,this is ſufficient,ald 
it is no Plea foꝛ the other to ſap there was no ſuch Communication fo2 a Mat 
age,butthe woꝛds are well Actionable fo2 the flander;theJurp gave but 25. 
mages; but if ſuch Caſes came befoze me, J would have the ſuggeſtion tobes 
amined, becauſe greater damages to be given, if true; but lap, the unh 
done well in this Caſe, and it is a good courſe tobe taken to have the certanups 
this luggeſtion to be well enquired of; and if the ſame appear to be true, then 
1 reater damages to be given: And lo the whole Court ag reed clearlp fon l 
| ws rc laintiff.that the woꝛds as then are laid inthe Declaration, with the damm 
the Flaintifl. fuſtained by reaſon of them, are well actionable; and the Plaintiffhere had m 
cauſe of Action, actoꝛding to Anne Davies Cale, and the Caſeof Baſtardp: 


ſo by the Rule ot the Court, Judgment was given, @ ſo entred fozthe 2— 
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Papworth Plaintiff, againſt 7ohnſon 
Defendant. 

rHanaction upon the caſe:fo2 a pꝛomiſe bꝛaught againſtthe Defertdant, execu· i 
pou I. S. upon his p2omile to pap a debt which was owing by the teſtato2 An Acton up- 
no the Plaintiff.if he mould fozbeartheſameuntil the Will was p2oved. Fo? 1 — 
nnn panmen f the Action bzaught 3 non aſſumpſit pleaded a Verdict againſt — 
mas given fo2 the Plaintifk. At was moved in arreſt ol Judgment that the De- ecutor. 
claration was not good, foz that therein he dfelares generally, ſets fozth, that 
-whereag the teſtatoꝛ waz in his lite time indebted unto him in fucha Sum (but 
doth not held ham the debt did grow due) the Defendant, the executoꝛ, in conſi⸗ 
deration that he would fozbear the ſame until the Will was pzoved,he pꝛomiſed 
then ta paß it the exteption taken, betauſe the intift doth dot ſhew in this his 
Declaration, fo2 what cauſe this monydid firſt grom due unto him, foz that it - 
might grow due fo2 ſuch a cauſe,as that the Executo2 might not be charged with 
paymentthereof: and ik lo, then as it was urged.,higpzonule to pay this upon foz- 


Feenrante, would be to-no-purpoſe;and it wagurged, that the aſſumpſit by an exe⸗ 


a general indebitatus of the teſtatoꝛ, is not good: it was urged fo? the 
thatthe Declaration ig.gaod, without ſhewinghow the debt did grow 
this 


due fam the this being but as an Indutement to the Action and that 
the Drfamant by ſehath tonfeſſed the debt, and fo by his pꝛomiſe ad- 
mittedhinſelf to be chargable therewith. Dodderidge and Haughton Jultices, Be 
ouhtheretohave ſhewnin his Declarationhow the debt grew due, fo2 it might 
won a ſimple contract, and ſo the Executoꝛ not to be charged with the ſame. 

idge Juſtice. An Exetutoꝛ ſhall not be charged upon a ſimple contract of 
the Teſtatoz, tho he have Alets in his hands to pay. Haughton Juſtice. Jf this 
were not a that would charge the Executoz, the firlt confideration then 
fails,auda pzomiſethen to pap this, upon fozbearance, will not charge him: ſo 
atthis time, the Caurt ſeemed to be of opinion, that the Declaration was not 
leihe omiſſion therein, in not ſhewing how the Debt by the teſtatoꝛ to the 

did grow due; and ſo fo2 this time, it was .adjourned : afterwards, 
his tale was moved again. Haughton Juttice. The tonſideration here laid in this 
detlaration, is the debt of the Ceſtatoꝛ, due to the Plaintiff, and the pꝛomiſe to 


hap this in the Exetutoꝛ, upon foꝛbearante; this ought to be a debt ſufficient to 


charge the Exctutoꝛ by law to pap it. o2 his p2omiſe will not bind him, noꝛ ann 
ways hurt him;this ought to be ſhewed in the Declaration: This doth not appear 
.tous to beſo, and therefoze the Plaintiff cannot here have his Judgment; if he 
+ Yag: theſame to be a debt upon a general indcbicacus,fs2 a debt foꝛ Wares 
ald bythe Plaintiff to the Teſtatoz, this had been good. Dudderidge juttice. The 
caſe here ig an action upon the caſe upon an aſſunptit againſt an Executo2, upon 
dis pzomile-topap unto the Plaintiff a debt due unto him from the Teſtaroz, 
and this pzoumſe ſo made in conſideration of foꝛbearante foꝛ ſome time, he pꝛo⸗ 
wiledtopap a debt to the Plaintiff, whercas by lam, he was not to be charged 
withthis debt: Mhether this his aſſumpſit ſhall make him now to be chargeable 
with payment of this, which he was not liable to paꝝ by law c as to this par · 
tirularpoint, he and the Court deſired to ſec Pꝛeſidents in tales of executo2s.31 E⸗ 


in. dne Stoves caſe, a Pꝛeſident ſhewed to be adjudged that ſuch an action doth not 


lieagainftan Executo2 upon his pꝛomiſe to pan. it it be not particularly ſhewed ct 
erpeſſedin the declaration how the debt grew due, and not generally as here in 
this tale. Feruming chief Juſtice. It one be indebted to 1. S. in 201- and dies, an 
aan bwught againſt his Exccutoz,and che ws the debt how it grew due: The 
Exeento? pleads Nil debet, and found * him, in conſideration of -— 
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he then aſſumes to pan the ſame, whether this will not now make him chargeay 
as taking it in this manner upon himſelf : In this pꝛincipal caſe. the mean 
might be to have foꝛbearante till the Will was pꝛoved, and then it might apyeyr 
how the matter ſtood: clearly, the Plaintiffhere, ought to ſhew in his declarati 
on ſufficicut matter to charge the dekendant as Executoꝛ, with Papment oft 
debt demanded,o? his «fſumpſic to pap the ſame, will not bind him ſo to do af. 
terwards a Pꝛeñdent was ſhewed to the Court by Harris foz the Plaintiff,wher 
an Executo2 was charged by fuch a pꝛomiſe by himmade, to nan a debt dur iy 
his teſtatoꝛ . without ſhewing the lame to be ſuch a debt as in law would charge 
© htm. The Court then anſwered,thatif the other fide did not find, and ſhem ather 
pPꝛeſidents to the contrarp, they would then give their Judgment accozding ty 
his pꝛeſident then pꝛoduted, and ſhewed in Court and lo the Court adviſe 


caſe. 


XNnrwmd and 
Reades caſe, 
Plzw. Com. 
lol. 181. 


Judgment gi- 
ven for the 
Plaintiff. 


ſat:sficd that the Declaration here was good and lo by the rule of the Cour; 
Penlon 


| ol 
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Penſon Plaintiff, againſt Knight 
Defendant. 


Entred Mich. 10 Fac. B. R. 
Rott. 505. h *. 


I a Wiit of Erroz, to reverſe a Judgment given ina Nediſſeiſin, the caſe ap- _ | 
peared to be this. 2 Cozoners being in the County. the one of thembeingſick, A — Th 
and lo could not come, the Wzit ol Hediſſeiſm direcedto the other, who did exe · is « 
cutethe lame alone. This was aſſigned foꝛ erroz by Coventry? fo2thatina Wꝛit Redilciin. 
of Rediſſeiſin, the Starute is aſſumptis ſecuin Coronatoribus, and upon the KedjC- Statue of 
ſziſin, the Sheriff returns, that he did take with him, one of the Cozoners, the o- 1 g 
being ſick, and ſo could not tome, and all this appears by the ſecoꝛd to be ſo; , 
and ſoit was urged that this was a tlear erroꝛ; in 23 the book of Alliſcs, placito 7. 28 E. 3. fol. a. 
there this Wꝛi tabated fo2 fozm, & 26 E. 3. fol. 2, 3. placito 10. to the ſame purgolſe. 3 placito 18. 


Dodderidge Jultice, demanded, whether one Cozoner map execute this. The Starue "ve of 


of Merton;capite z. doth aſſign a number certain,and the lame is not tobe diminih⸗ PF 


ed; and this is Coronatoribus: here he ought to call unto him the Coroners, aſſump⸗ 

tis ſecum Coronatoribus, this is his authozity, and this he oughtto purſue; if there | 

had been 4 Co2oners, and he had talien two of them with him, this had been ſuds nent re- 
0d, and the Statute well purſued, but not here as this cale was, taking but + 

oneCozoner with him; the whole Court agreed with him herein, that this wag 

a clear Erro , and koꝛ this Erroꝛ, beingonlp aſſigned, and inſiſted on, the Judg⸗ 

ment was reverſed. | 


Freeman Plaintiff, againſt Sheen 
Defendant. 


Entred Mich. 10 Tac. B. R. 
Rott. 66. 


an Action of Debt, upon a bond of 1000 1. conditioned fo? the perfozmar 2. 339 
[ an award, upon their ſubmiſſion to the award of certain Arbitrato? g, of "al ine 432, 
matters, ſuits, and Controverſies between them; and there then being a ſir in n 2b 
Chancery between them, the Arbitratozs did award, quod quzdam ſecta, & G ucrela — — 
land named the lame between them) ceffaret, and that the laid Freeman, of this {ta- nance Ts 
ret acquictatus, againſt Sheen, de qualibet materia & cauſa, in prædicta querela. In debt d. 
lie this Bond, the Defendant pleaded quod acquietatus fuit, the Plaintiff Ke- * 7 
blies and ſets foꝛth, that the Defendant had exhibited a ſecond, and a new Bill 
there inthe Chancery, containing the ſame matter, as was in the foꝛmer Bill: 
upon this ſieplication, the Defendant demurs in Law: the only queſtion wa F, 
whether here wag a bzeach of the Condition, and lo a fozfeiture of the Bond, oꝛ 

not ? 


* 
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not? and whether the Defendant hath here ſet fozth a good perfozmante gf the 
award,o2 not? It was urged by Coventry, that here was no bzeach; thattly 
Plaintiffs Keplication here is not good: the Plaintiff ſhews, that the Dein. 
dant had exhibited a new Will, but doth not ſhew, that he took out any 

1 againſt him, noꝛ pet that the Plaintiffhimſelf had anp notice of this, at the tiny 
"+1 27 pars, of his Action bꝛought upon the Bond. Coke 5 pars, fol. 24. in BroughtonsCig, 
Broughtons Caſe, Where the ſurety at the dap, fo2 ſaving of the pꝛintipal Bond, came to the plan 
and none being there readp top ay his 1001. he paps the ſame, and afterwa ß 
bzings an Igor of Debt upon his Counter Bond, and upon Non &amniticay, 
pleaded, byFeplication ſhews all this matter; there it was adjudged MY 
13 E. 4, fol. Plaintiff, fo2 that this payment by him, was a damage, and harm unto him. 
and 8 E. 4. fol 27, 28. where terrour of ſuit was a danmification; but ix is 
not lo here in this caſe ; and in 18 E. 4. tol. 27, 28. if no Pzocels wagtahengy, 
no2 notice to the nartꝝ then no damage noꝛ anp bꝛeath . but if there was aupzay, 
nification here, this is miſpleaded, and theretoꝛe he is not to have any gen 

the Plaintiff pleads, that he had exhibited quandam Billam; the award was, 
quezdam Billa in Cancellaria Domini Regis ceſſaret, and no averment, whether 5 

o2 2. Bill, was the ſame Bill, which was mentioned, and intended, in andjz 

the award. Foz the Plaintiff it was urged by George Coke, that here was; 
phzeach, by the not periozming of the award : the Defendant pleads, quod ti | 
* quierus, from all matters; the Plaintiff ſets fo2th all this, and that afterwaryg 
a ſecond Bill was pꝛeferred, containing all the fozmer matters; the Plaintiff, a 
Coke 8 pars, have Judgment upon Dr.Bonhams calc, Coke 8 pars, fol. 120 and Ridgewayes Gf, 
fol. 120. Dr, Coke 3 pars, tol. 5 2. Where the plea in bar is bad, and the Replication not (ulfei 
Bnbams caſe, ent, pet the Plaintiff to havehis Judgment. Allo the award was, quod ceſſaet 
Coke 3 pars, & ulterius proſequi nollet, & quod ſtaret acquietatus, of and from the ſuit, the Bar iß 
eng e295 That he had ceaſed the ſuit, and did not pꝛoſetute the ſame, & quod ſſetit quiau, 
whereas he ſhould have ſaid, acquietatus. Hafighton Juitice, if one be bound toſabe 
anotherharmleſs, and he obtains a Pzoceſs againſt him, this is a clear 
but this is very much differing from a Bill p2eferred in the Chancery; the! 
here was, that he ſhould not pzoſecute the ſaid ſuit in Chancery; but that ſtaiet «- 
quietatus of and from all ſuits touching the ſaid matter; after this awardthug 
made, he exhibits another Bill fo2 the ſame matter, but takes out no Pzorels 
upon it, this is no bꝛeaeh of the award, foꝛ if he complains again bya nem Bil 
to the Loꝛd Chantelloꝛ, without any Pꝛoceſs taken out upon this» the patty is 
not grieved, noꝛ pct anp ways moleſted bp this. Dodderidge Juttice agreed here 
in, fo2 he hath once diſcharged the Plaintiff, and in perfo2mance of the award, he 
hath ſurceaſed the ſaid ſuit in Chancery, and akterwards (as it is here alledged 
fo2 bzeach) he hath afterwards exhibited a new Bill there, but hath taken amm 
Pꝛoceſs upon it and though this be foꝛ the ſame matter, pet the ſame is not at all 
material befoze P2oceſs be taken out upon it. łlaughton Juſtice. if the award was 
that he ſhould not p2oſecute the ſaid Bill; if this beonip to be taken foz the Bil 
and not fo2 the matter contained in the Bill, then the pꝛoletuting of a ſecond vil 
is clearly no bꝛeach of the award; but other wiſe it is, it the award do go tothe 
matter contained in the firſt Bill, then the pꝛoſecuting ol a new Bill fo2 the lam 
matter will be a bzeach of the award, and this will be the difference. Dodderidg 
Juttice agreed with him herein, and the difference to be, as was remember 
Haughton Juſti&. The pzoſceution here goes to the ſaid ſuit ; he ſaith, he did wt 
p2olecute the ſaid ſuit, the award was, quod ſtaret acquietatus de qualibet matt | 
ria, in prædicta billa ſpecificata. Whether by this award, the ſuit there, was 
ta be diſcharged? It in Treſpals, the partiesſubmit themſelves to an award 
Arbitrato2s do award quod ſtaret acquietatus, this doth diſcharge the Crei pal 
Dodderidge Jultice, The ſole point and queſtion in this caſe conſiderable is, up 
the true meaning and conſtruction of theſe wozds, in the award, (S) quod ſtarct 1 

quietatus, and the Defendant ſaith, the firſtſuit was ceaſed without any 

p:oſccution, and as touching this itetit acquietatus, the Plaintiff here * 
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edof ſuch a Walady, this cannot be without ſome act done » 


| 1 which dam nificatus fuit; aud this ought ta have been ſpecially ſhewed. 


18 F. 4 fol. 20. 
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8 Jac. the 


another time. Afterwards, Term. Paſch. 12 Jac. B. R. This matter wag much 


again, fo2 the opinion of the Court herein. Coke chief Juſtice. The Defendant, 
this award, is not to make any releaſe to the Plaintiff, neither is he to pien 
that he made him any acquittante; and tlearip . he is not to ſhew here by pleading 
how, o2 in what manner he did acquit him. Jt was urged, That the Pim 
riff in his Keplication ſheweth, that 5 Jac. the 1ſt. Bill was exhibned, thy 
the award came afterwards, bp which he was awarded to ceaſe thig lu 
and not p2olecute the ſame any further, & quod ſtaret acquietatus: after ward ( 
efendant revives the ſuit again, by exhibiting a new Will 
ſame cauſe. Coke chiet Juſtice ſaid to the Counſel, Do pou think, that thi 
ing inof a rote of Parchment, ſhall be a bꝛeach of the award? the mea 
was, to ſuffer him to be quiet, if there was a ſuit, befoze the ſubpœna, inhi 
not taken out,but onl p2aped, quid inde? the Plaintiff here ought to have aeg 
ed erpeeſſp, that the Bill which was exhibited in 5 Jac. was the Bill, toning 
which the award here wag made; alſothe filing of a new Bill onlp, is no] 
of the award clearly, the Plaintiff here, ought alſo to have averred, that the, 
cond Bill contained in it the matter of the firſt Bill; here it is exhibuit qua 
billam in Curia Cancellariæ, againſt Freeman the Plaintiff 5 Jac. but doth not awe 
this to be the Bill, in the award mentioned: he only ſaith, quod poſi exhibition 
billz predictæ, then then ſubmitted themſelves to award: ing this Bil, 
en depending the award made, as to this, to ceaſe: there might be nen 
illg there exhibited by him: and therefoze he ought to mention the Billin er 
tain, foꝛ which the award was made, whereas there was a Bill they awardd 
this to ceaſe, arbitraverunt quod quædam ſea, &c. there might be divers ily 
there, and ſo altogether uncertain. As to the bzeach, it is onkp ſaid, that 
ſecond Bill tantains the ſame matter, as in the foꝛmer Bill, but no bꝛeach at 
expꝛeſſed it he had ſaid here the lame Bill mentioned in the award thighadbm 
good, and then og {mes would have helped this; alſo no diſturbance can hy, 
to make a bꝛeach, with Pꝛoteſs t out. Dodderidge Juſtice. What fozmer vil 
this wag non conſtat; acquictatus not to be taken fo2 quietus. Coke chiet Julio 
award, that he ſhould ſtand acquitted 3 whether by this ought the Defendants 
make a releaſe to him? Bp this he was not to malte a releaſe, quietus, & acquies 
tus, is all one: if an Arbitratozdo make an award, between a Gꝛantee of a nim, 
and the ter-tenant, out of which land the rent is iſſuing, that he ſhould ſiandac- 
quitted of the rent by this award, the Gꝛantee ought not to releaſe the rent, Þod- 
deridge Juſtice. In fuch acaſe, if one hath a rent charge, out of the Land of ano 
ther, and as touching this, then ſubmit themſelves unto an award; the Arb 
trato2 awards, quod ſtaret quietus of the rent, in this cafe, he which had the rm, 
ought to releaſe the ſame to the other, in perfozmance of this award, if the award 
was, quod ſtaret ac quietatus, of and from an Jnfozmation againſt him; aCeſr 
here is not ſufficient, as to this, becauſe the Ring map pzoceed in this Cole cia 
Juſtice agreed with him herein; but here a releaſe is alſo to be made of the at, 
quietatus, and quictus in ſuits, is all one. Dodderidge Juſtice agreed with him het: 
in. Coke chief Juſtice. The award here was, that he ſhould ceaſe Pꝛoceedings ini 
ſuit, & quod ſtaret acquietatus, bp this, no act is to be done by the party, who had 
the ſuit, as ta malte any releaſe, but bySis, the Arbitratozs did conceive, 
ſtaret acquietatus, bp vertue of this their award thus made, & non aliter. 
ridge ſuſſice and the whole Court agreed herein, and that there is no bꝛeach laid hy 
the Plaintiff ofthis award, bp the Defendant, and ſo no cauſe of fozfeitures 
the Bond, no2 cauſe of Action by the Plaintiff, againft the Defendant upon ih 
ſaidBond; and therefoze by the Rule of the whole Court, Judgment was git, 
and ſo.entred againſt the Plaintiff, & quod querens Nil capiat per Billam. | 


io th 
pub 
here 


(oth 


FEES SSS | xt 


— 
2 


— re * ons wy TO» = 


p xg 
efceutivn whi 


"WP 


Part II. 1 


. 


Termin Paſeh. 11 Jac. 


Cowley Plaintiff, againſt Lydeor 


Defendant. 
Entred, Trin. 11 Fac. B. R. 
5 — Rott. $22. 


Pon Audita quetel® the caſe appeared tobe this, one Bates and Cowley were 
Alo ound in a Necogniſanceunto Lydeot, who upon this had a judgment 
him in the C. B. againſt : | upon which Judgment he had an 
bit by an Elegic againſt Bates, and afterwards takes the Body of Cowley, 
in BR in Execution alſo,fo2 the ſame debt, and this after he hadErerution deli⸗ 
veted unto him upon the Elegit, and the Land extended delivered unto him, to hold 
the lame guouſque, &c. and the goods allo, fo2 ſatis fas ion of the ſaid Judgment; 
and upon all this matter ſhewed, Cowley bꝛought here his Audita Querela, pꝛang 
#6 hade allowante of it, and to be diſcharged. Note, that the Court allowed of 
che Audit! Quetela, fo2 that it appears by all the Books, that after an Elegic ta⸗ 
ken tut ald executed, the party ſhall not afterwards keſoꝛt to take the body in 
Eecitiqn alfs;here in this caſe, in the C. B. upon his Judgment. he had crecu- 
2 egit, againſt the Lands of Bates; and here in B. R. he takes the body 
of Cowley lo tit Execution c in of ore the ſame Judgment, and fo2 the 
fame debt; and fo2 this tauſe the Court allowed of the Audica querela, attoꝛding 
to his paper; fo2 the point of dilcharge, the Tourt gave further time foꝛ the ar- 
gument ther tot and ſo without any moze ſaid” in this caſe,at this time, the ſame 
Was bp the Court adjourned to a further time fo2 the argument thereof;and the 
opinionof the Court therein, afterwards, (5) Term. Paſch. 12. Jac. B. R. This 
tale was moved again unto the Court. Coke chief Juſlice. Jt appears by 33 H. 


2 Cr. 338. 

1 Ro. Rep. 8. 
I Ro. Abr. 8 96. 
An Audita 
querela. 
Godb. 257, 


6, lol. 47. Hillarics caſe, it one do take the bod of the party, this is not a plenary Term. Paſch, 


ffetiition, but only ad e xccutionem, and in 4 E. 4, tol. 38, 39. a good taſe to this 
plirpofe, in Debt againff thꝛee o2 four, by feveral Pꝛetipes upon one Obliga⸗ 
tion, everp one ok them bound in the whole; they canie and pleaded, and the 

ldinfif had Judgment given foꝛ him: it is there ſaid by Copley the Pꝛothonota⸗ 


kx thar the entry of the Judgment in this caſe ſhall be that the Plaintiff habcat᷑ rc⸗ 


dupetationem ſuam, againſt the Defendant, and againſt the two others which were 
bound with him, by their Obligations, & verſus utrumq3 corum, & quod habcar 
exccutionemn verlus predict. the Dekendants, & verſus utrumq; corum, and fo he map 
lle execution againſt each ol them ſeverally, Blumtields caſc, Coke 5 pars. tol, 86. 
enfry fg, quod unica fiat executio tantum, but this is to be intended ſuch an 
cif which is a ſatiskattion. An Execution by Elegit, is the Higheſt ex 
efiitioh in ifs nature that is, and the Sheriff by this is to deliver medictatem 
terte, ths Exerutian is entire; and not to be divided x 
to. 71. an extent upon an Elegit, is tobe by inquiſition ver ſacramentum daodeim 
proborum & legalium hemibum, & infinitum in jure reprobatur; If an exetution He 
had which is void he all here have another execution but if an execution be 
ente well Executed, and is lawful and good, and afterwards the Land delivered 
to him in execution is evicted from him, he ſhall never have execution again by 
30 Eg ol. 3. b. if a man hath an exetution by Elegit, he cannot afterwards waive 
'8; when upon a Judgment, the body ot the party ig talen in exetution this is 
t in leristactione, but on p ad ſatistacicnaum, and the Statute of 32 f. 8. cap. 5. of 


ka man takes an Exccution by an Elegit, and be Mcrwardscvicicd out of theſe 
* : O : Lands 7 


12 Jac. B. R. 


Ye. 


1 May, Dyer. 


fol.. oo. plact- 
to. 71. 


50 E. 3. fol. 4. 
Mar. Dyer. fol. 100. placi- » 


Re. extents upon alawful execution this Statute doth not extend unto this cate Frarure of - 
nowhere in queſtton,Unica hat executio this is to be underfiood with ſatis f2ction; : 3 "= the 
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' Lands, thus taken in exetution the next day clearly he ſhall not have another 


1 E. 3. fol. 4. 
7 H. 4. fol. 30. 


F H. 6s fol. 8. 
6. 15 H. 7 fol. 
14. 15, Oc. 


Coke s pars, 
fol. 87. Blum- 
fields Caſe. 


L.s, E. 4. fol. 
41. Brockes 
Exccution 
placito, $3» 


29 H. 8. 
Prools Caſes, 
fol. 21 Mich. 
152. 


execution. Nota, tat afterwards, at another time Tho. Crew argued againſſt 
Audita querela 3 here they two are jopntlp, and ſeverally bound ſeveral Jing. 
ments given againſt them and that in ſeveral Courts-and foꝛ this, ſevera| ex, 
.cutions he may well have ct lo he having here the lands of one of them in exec, 
tion, he may allo very well take the body of the other (as he hath ſo done here 
q Capias ad tatistaciendum.and this gaod and warrantable. It appears by 1E. 3. 
fol. 4. & 7. H. 4. fol. 30. touching Executions, that then ought to be effectual, and 
real, here in this tale the pzocecdings againſt one upon the Judgment, was 
an Klegit;and bp this the Land delivered to him in Execution, but pet this is tobe 
no ſuch impediment unto him but that he map well alſo have a Capias ad fatistaci 
endum againſt the other: and this appears to be fo by Ma. 6. fol. 5, 6. 159, 7 
ol. 17. & 1 5. in Duplcages caſe, & 21 H.7, fol 19. 18 E. g. fol. 1 1. b. and * 2. 
Fitz. title Exccution placito, 240. and in 31 and 32 Eliz. bet ween Palmer and Hum. 
frey, it was adjudged, that the Capias ad ſatisfaciendum, is Hit as a pledge and 
tho he have a Capias againſt the one, pet he map well have an Elegy againſt 
other; but in caſe where it is againſt one and the ſame party, if he hath one: 
lectcd one kind ol Execution he ſhall not here afterwards reſoꝛt unto another ex. 
ecution but the parties here are ſeveral, and therefoze if he takes a Capiasagainſ 


one of them. he map allo have an Elegit againſt the other, and if fo, if he haveay 


Elegit againſt one ot them, whercfoze then ſhould he not yore a Capias allo againk 
the other 2 the fame reafon is fo2 both. Coke 5 pars. f. 87. Blumticlds cafe map be 


objected againſt this, that ſuch an execution, as is here bp Elegit, is valuable, 


tis fauoꝛꝑ and a final Execution whereas an Exctution by a Capais ad latisfac 
endum, is not final, but his body is to be talen, to the intent and purpoſe that he 
map latis ſie the party 3 c his Impꝛiſonment is not abſolute, but the lame ian 
be quouiqu: he do ſatig ſie the party. George Croke argued fo2 the Audita querch, 
and foꝛ the diſcharge of Cowley the party, by the Elegit, the land cannot be deli 
vered in part of the Execution, but it mult be fo2 the whole Execution, and in la- 
tisfaction, and here he hath taken and accepted of this Execution by an Elgi,# 
thcrefoze the other party, being afterwards taken byhim, by a Capias ad ſatisia- 
ciendum, fo2 the lame debt he otight therefoze to be diſcharged: It is true, that 
after an Elegit, a man map have a Capias, but upon ſuch an Elegit, a Nihil ought 
firſt to be returned, as appeareth in L. 5 E. 4. fol. 41. Brook, title Execution, 
placito 93. and tho bp the book it appears, that after an Elegir choſen bp the par- 
ty, fo2 his Execution, and a Nihil returned, that upon the pꝛaper of the party, a 
Capias ad ſatistaciendun was granted by two Judges of the B. R. (in the ablente 
of Markham chief Juſtice) and being afterwards moved befo2e him and other 
uliices of the C. B. and by the better opinion of them all, held that a Capias ad 
ſatistaciendum did not lie afier the &legit; and therfoze a Superſedeas Wag there 
granted, the entry being, that ſuch a one, venit & clegig executionem ſuam de 


medictate, &c. but after the Elegit returned, once ſerved. and executed, no capi- 


as ad ſatis taciendum is afterwards to be granted; and ſo is the difference a: 
greed in all the Books: The reaſon appears plainlp, if two are bound, the m 
try is quod unica fiat executio, but this is to be intended of an execution with 
ſatisfaction> and this appears to be ſo bp 4 14. 7. fol. S. a. b. if Thꝛee are bound 
in an Obligation, each of them in the whole he hath a Judgment to recover 
againſt one of them, aftcrwards he ſues the others: This recoverp is no Bar, 
becauſe he is not by this ſatisficd of the duty, and with this agrees 29 H. 8. 
Brooks Caleg, to). 21. placito. 102. that the taking of the bodp of one is agooder- 
ccution. but no ſatisfaction, unica executio cum ſatistactione, here he returns the 
Eleꝑit ſerved, and erecuted, and his acceptance of this Execution, and there 
faze he cannot have a Capias ad ſatisfaciendum againſt the other; the reaſon of the 
Common Law in this is very good: It an Execution by an Elegit be once 
executed; and the Land being afterwards delivered in Execution, is evicted 
from the party, the partyilherc ſhall not have a New Elegit, becauſe 1 
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nd onte extended, and this in full ſatis faction; the which, as it is ſaid in 
mene Caſe, Cook 5 pars, is an end of the Suit, if he take a Teaſe of Land 
of one of them, in latiskaction ot the Debt, he cannot afterwards reſoꝛt unto an- 


other remedy, as appearcth by 9 E. 4. fol. 50. and Blumtields Caſe; if one hath 


zeution againſt one by an Elegit, by this there is now an end of the Suit, 9+ f. 30. 
_ pars, fol. 12. in Sir William Herberts | Cale: At the Common Law, the Coke 3 pars, 
of a man was not to be taken in Execution foz Debt, but his Goods fol. 12. Ce. 


2 Allo, he which is taken bp a Capias, is to pap the whole Debt, 
ono part of it: if therekoꝛe the Debt be 500 l. and he hath had 400 1. of one 
of them, he ſhall not take the Body of the other, fo2 the reſidue, upon the foꝛmer 
reaſon, becauſe he is to pap all of it, oz no part of it: Here in this Caſe, he 
ab Goods delivered to him bythe Elegit, and had Land alſo in Leaſe fo2 a cer- 
taintime,Xtherefoze he is not to reſoꝛt unto the other by a Capias ad ſatisfaciendum, 
and do pꝛaped an allowance of the Audita querela, and a diſchargeof Cowley the 
party from the Execution. Coke chief Juſtice. Without all queſtion, as this 
Cale here is, Cowley, who hath b2ought this Audita querela, ought by this to 
be relieved and diſcharged out of Pzifon from this Execution, ſo undulp andun- 
juſtlp taken out againſt him; an Elegit is to beentred of Netoꝛd, E the Entry is 
in this manner, (S) Elegit ſibi fieri executionem, de omnibus bonis & Catallis, &c, 
And a wiſe Attoznep will not enter this beloꝛe it be returned and ſerved. 4 E- 
liz. Dyer, tol. 205. and 208. künthing this; a Capias ig not to be entred befoꝛe he 


hath Execution, 4 E. 4.38, 39, Che beſt Cale in the Law fo this, 33 H. 6. fol. Ap. Dyer, 
47. Hillarics Caſe ; the party is to have unicam executionem, this is to be intend- 


ed with ſatisfaction ; if he be to have unicam executionem, when he hath this 


againſt one, he ſhall not reſo2t unto the other: Where two are bound pro toto 47. gc. 


& in ſolido, one is bound to pap ſo much, when he hath Erecution and fatis- 
faction, this is ſufficient ; he hath the Body only ad ſacista&ionem facere, hut not 
in ſatisfactione, it is a final Execution fo2 one to have the mony in his Purſe ; 
but what difficulty is there in this Caſe ? He is ſatisfied bp the Elegit, he hath 
Goods here to him delivered foꝛ part of his Debt, and foꝛ the reſidue he hath 
here, wedietatem terræ quouſque the Debt levied; and tho this be here Execu⸗ 
toy, pet he hath pꝛelently a good intereſt in him; and ik after Execution here, 
he happen to be evicted of part of the Land, he ſhall not have here any new Exe⸗ 
cution, fo2 that this is out of the Statute Law of the Statute of 32 H. 8. cap. J. 
and lothis ſtill remains as a Caſe at the Common Law: If one have an Exe- 
tution by Elegit, & part of the Land be evicted, he ſhall not have another Erecu. 
tion, Quia infinitum in jure reprobatur. No re-ertent to be had, tho he loſeth the 
Land by the Act of God: Here he was in ſeveral Courts, he takes the Body in 
Execution, ad ſatisfaciendum: This was ſo done againſt the Law, becauſe he 
was ſatisfied befoꝛe by the Elegir, which he had in latistactione: Here the Ex⸗ 


trution is Executorꝝ in Law, pet he hath a pꝛelent Intereſt in him; and ſuch 


an Intereſt it is as ſhall go unto his Executoꝛs: He might here have pleaded 
this, and ſo have ſhewed the Action, and Judgment given in the C. B. as it 


was objetted; and if he might have pleaded this, and omitted the lame, he ſhall 
wt have an Audica quercla : In anſwer to this Objection he could not here plead 


this, fo2 that 6 Jac the Suit was in the C. B. and 7 Jac. the Suit in the E. R. and 


10 ac. the Elegit taken out; if he could have pleaded this here, he ought then to 


have ſhewed this matter, and lo have demanded of the Court Judgment. {i 
aQtio but it he might have pleaded this and omitted the ſame, & pleads another 
matter, in which Judgment is given againſt him, then he ſhall never have an Au- 
dita querela fo2 this: But the Caſe is not fo here, he having jult cauſe of re- 
lie by this his Audita querela;and being ſo unjuſtly taken in execution, and Im⸗ 
pailoned. he ought to be freed and diſcharged out of Pꝛiſon. Croke Jultice, An 
Elegit, à re nomen habet, & ſecundum nomen ita eſt, an Execution with ſatis ; 


faction, and a plenary Execution here was, and therefozehe was not by Law 
| lo relozt to the Body of the other, by a Capias ad ſatisfaciendum,and ſo the _—_— 
O 2 0 
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of him bpthis,was yubue and illegal;but if all the Land beliveredin Ex m 
fie d, git he,agamit whom th gf nent was given, after Ern 
an fon the Elegit, had reperſed this bp a Wzit of Erroz; in theſe particu 
Caſes peradventure,the other party being taken bp a Capias» ſhall have no hoy. 
fit bp ſuch an Audita querela ; but otherwiſe it is, where the ficlt Execution, 

mains integra; hut when there is a total eviction, oꝛ reverſal by a Mꝛit of Ex 
of the firſt Judgment, then this may be ſome motive to bar the other from am 
benefit by an Audita quercla, as thereby to be diſcharged, being taken bn a Capi 
ad ſatisfaciendum; but there is no Rete here in this p2incipal Cale, hut 

chat he had juſt cauſe to have this Audita querela foz his reliet, being unjuffipn 

ken and Jmpziſoned by a Capias ad ſatisfaciendum; and therefoze fo2 the mary 

by him ſet foꝛth in this Audita querela, he ought to be diſcharged of TOMS In: 

pꝛiſonment. Dodderidge Juſtice. There is no great difficulty in this Ca \diverg 

ooks and Authozities there are inpoint, but they are all one in reaſay, Two 

are bound to another jopntlp and ſeveralſp,he map lap this upon / the one dꝛonthe 

othcr,o2 upon both of them zoyntly, as by 7 jonnt Action, but otherwile it jg, 

where bp feveral Actions, as againſt ane of thean in one Court, and again th 

other in 15 Ba Court; but he dught not to have tmo ſatistacions fo; oneF the 

ſame ebt, but one ſatisfactozp 1 plenary Execution ought to ſuffice the party, 

but both Suits ſhall ſtand and be in foꝛte. until the party ath an entire ſatigf 

ſtion againſt one of them; and 25 appeareth to be ſo, by the ook of 298.8, 

' 29H 8. Brooks Brooks Caſes, fol. 21. placito 102. Ag in taſe of a Debt, where two are bound, fg 

caſes, Gr. which one of them is ſued in the C. B. and the other in this Court; both are 

to be<Jmpziſoned until the debt be paid: Afterwards one of them pays this delt 

the other ſhall then have an Audita querela to be diſcharged ; the peincipal Cal 

here is all one with this, and if it be in one Court oꝛ in divers,this will maße m 

difference at all; the party ought to have but one ſatiskadoꝛn Execution, and her 

he had ſo in the Court of C. B. bp the Execution upon the Elegit, and a lotisfy 

ozp benefit is the oplp benefit of which the other ſhall have advantage, fohis 

being diſcharged of his Jmpziſonment, being taken bp the Capias ad ſitistacie- 

dum: A Capias ig a begu Execution, but not the fruit and effect of Law; it 

330 6, - 47% appears by 33 H.6. fol. 44. a plenarpExccution. which is papment, this is t 

4. E. 4. f. 38. fruitandeffectof Law.and with this agrees 4 E 4. 35. Alloafter an Execution 

by an Elegit, if the Land be afterwards evicted o2 the Judgment revericd bya 

Wait of Erroꝛ, this ſhall make no altcration in the Caſe,foz this ſhall be adjudged 

the follp of the partp to elect.to have ſuch a manner of Execution. & bo the which 

Coke 8. pars, he had no p2ofit ; but where the party could not have Execution, as ole 5pus 

fol. 87. Gc. f. 37. in Blumtie ids Cafe, where the partp taken & Impꝛiſoned dies in pꝛiſon ther 

the taking of the other is lawful. and he ſhall not here have an Audita q ech bt 

canſe there was no ſatisfaction by the death of him that died in P2iſon;and itap 

pears by 4 H. 7. fol. 8. that the Bodp being taken, is but as a pledge thereby u 

4 Kl. 7. f. 8. compel and enkoꝛte the party to pap the Debt, and ſo this appears by the nt, 

8 ſo eviction oꝛ reverſal by Mꝛit of Erroz, ſhall make no alteration in the Cale 
if it were ſo; but there is noſuch matter here, but that this remains a very clar 
and plain Caſe, that the Plaintiſt here in the Audita querela, ought tobe diſchat 
gedout of Pꝛiſon. Haughton Juttice, The doubt here ariſeth upon conſideration 
of the differenceof Executions, here a Capias ad ſatistaciendum ig no ſatigfatts 
on; the ſame is only ad ſatisfaciendom, but not in fatisfatione ;and the Execution 
bp a Capias, ig no Execution; the doubt here only ariſeth touching the natures 
an Execution bp an Elegit: And as to this, he which hath an Execution bp al 
Elegit, hath bp this ſuch a pꝛelent Intereſt in him, as that he map well grant this 

over unto another ; the reaſon upon the Statute of 32 H. 8. cap. 5. that if this 

Land be evicted, he ſhall have no remedp bp way of a re-ertent, becauſe he hath 

once had a plenary erecution,E noappoztionment can be here. without alſqueli 

on;and ſo the difference will appear to be verp manikeſt, between an execution K 
c 
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it, by which he hath a term, wholly in him, to grant, oz to aſſign over, and 
| d. lh + a ſatisfacozp Execution in it ſelt, and another Execution, which 
t is notſo ; and ſo the Capias Here Mited gut unjultlp, and thereloje the Plaintiff 
in this Audita querela, being taken and impziſoned by the Capias, ought to be 
diſcharged. Coke chict Jutiice. Allom the Judgment in this Court, to betoz 
diſcharge of the party taken bp the Capias; and after the firſt partp bzings a 
Mit of Erroz, and reverſes the rſt Judgment, upon which the Elcgic wag 
had; he ſhall never after charge that party, who Was befoze diſcharged here 
bythe Judgmentof this Court, becauſe it wag his Erroz, to take the bodp in 
execution, where he ought not fo to have done, and he being once diſcharged by 
is Court, ſhall not be again taken in erecutionfo2 the ſame matter; if an actt- 
on of Debr be bzought againlt a Sheriff foz an eſcape, andhehath his bodp in 
gremien; afterwards he hath the monep due, paidunto him, and in his purſe, | 
and then the Oziginal Judgment is reverſed by a Wzir of Erroz ; the party 
by this ſhall not be reſtozed to his monep again, becauſe that this was a thing 
ernfed.and fo the Court all agreed to relteve the P:aintiffin this Audita querela, . 
and to free and diſcharge him out of Pzifon unjuſtlp, and illegalſataken, and 
impiſonedfo2 the ſame debt, after a ſattgfactozp execution befoze Had, by an Ele- Jud 


| pon 1 Judgment for 
git, againſt the other that was bound fo2 the lame debt, and there ſoꝛe the Nule of the Plains j 
deen was That Cowley the partp Plaintiff in this Audica querela ſhould be the Auaita hag 
diſcharged, & quod exoneretur de executione Judicij prædict. and this bp the Rule of _— to be dif 
the Court, ſv entred attozdingly. ; | — 

© Anditappears by the Books, where this matter concerning Executions to _, 

he taken, is debated, as bp 35 Hl. 6. fol. 23, and 24. the party ſhall not be en 27 , 60. 
fozced to e the body fo2 his Execution, by 22 of the Book of Aſſiſes, placito 43. 22 ARC pla. 
where the hody is taken in Exetution fo; debt; the Plaintiff there ſhall not 43. | 
habe an Elegit, no2 a fieri facias: fo2 that the taking of the body, at his ſuit and 
pzaper, is a full execution: and if he dies oꝛ eſcapes, he ſhall not ha ve another 
execution. L.. 5. E. 4. fol. 4x. The Plaintiff upon his Judgment pꝛaps an 1 - el 
Elegit, a Nihil returned; and ſo pꝛaped, and had a Capias; but there by Mark- — the = 

ham chief Juſtice of the B. R. and the Chief Juſtice, and other Judges of the upon the Ele 
C. B. he qught not. to have a Capias after an Elegit ; fo2 that this is the higheſt 

execution that tan be in the Law; and the entry is, quod venit, & elegit execu⸗ | 

tionem ſuam de me dietate, &c. and ſo Is it cited to be adjudged. Mich. 30 E. Mich. 30 E. 3. 

3. and lo by Newton, in 19 H. 6. fol. 4. but upon a Nihil returned, he map have 15 fl. 6. fol.. 

an Elegit, but no fieri facias after an Elegit. 17 E. 4. fol. 4. A Czpias after an hag 4+ fol. 4. 
Elegit, given by Statute , doth not reſirain an execution at the Common | 
Tam. 18 E. 4. fol. 11. a Capias after a fieri facias, e the Sheriff returns a 

Nihil upon the fieri facias: And ſo bp the due peruſal of theſe Books, and of the 

Judges <a befoze, the ſeveral kinds of Executions may the better be 
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Coke ro pars, 

fol. 130. b. in 

Ocborns caſe, 
c. 


tron || Termin. Paſcb. 11 ac. Patt ll. 
The Lady St. John Plaintiff; againſt Piotr 
x; fo Defendant: SY 
a Entred Mich. 9 Fac. B. R. 
$7 ; Shs Rott. 576, or 676. 1 
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JN a wal of Errozto reverſe a Judgment given in the C. B. in anAeione 


A Writ of Er- 1 Covenant, ung by an Aſſignee, foz bzeach of Covenants ; the Caſe appear; 
ir 


ror upon Jadg- edto be this. 


B. in Covenant. 


ed to Oliver Cromwel having the reverſion of one houſe in gte fim 
ple, and of another houſe fo2 pears, by a deed grants a reverſion of the i im. 
ple houſe tg one, and by another Deed grants the reverſionof the the term allom 


do him; the queſtion was, whether this Aſſignee ſhould have one, oꝛ two Watz 
ol Covenant fo2 bzeach of Covenant. | 
man Piott, the Plaintiffthere, that he ſhould have but one Mꝛit of Covenant am 


It was adjudged in the C. B. fo2Alde- 
dgment there ſo given accoꝛdingly, upon which Judgment a Wꝛit of Erry 


Au 
2 here bꝛought, but not to2 the matter in Law, which remains unqueſtione, 


but fo2 ſome other collateral matters expꝛeſſed in the Declaration. Aldermm 


Piott, the Aſſignee of Sir Oliver Cromwell, and Plaintiff in the Action of Cole 
nant ſets foꝛth that Sir Oliver Cromwel, being ſeized in Fee, of the capital m6 
-. ſuage,and allopoſleſſed of another houſe fo2 pears, did Leaſe them both byae 


Deed, to the Ladp St. John fo2 10 pears, in, and by which Leaſe ſhe didCovenant 
fo2 to repair the houſes, with all needful reparations during the term: and a 


tterward Sir Oliver Cromwe], by two ſeveral Deeds aſſigned over the reverſiay 
he had in both houſeg, unto Alderman Piott, who faz bꝛeach of Covenant bought 
his Action, had his Judgment, and upon this Judgment a Mꝛit of erroꝛ bzought 


George Croke fo2 the Plaintiff in the Wꝛit of Erroꝛ, moved that a bzeach tas 
aſſigned, but no bzeach aſſigned after Attournment, and therefoze the Plaintif 


in the C. B. failed in this, he being but an Aſſignee of the reverſion ; one part ol 
the Covenant was, to leave the things dcmiſed, in as good repair as ſhe found 
them ;he hath alſo alledged the Covenant to be bzoken in ſuch things, fozwhich 


no Action did lie, and entire damages given, and ſo the Judgment in this is e 
roneous; he hath alſo alledged a bꝛeach of Covenant fo2 the bzeaking of ſioneand 
pavements, which was no cauſe of Action; allo he hath aſſigned, that the glas 
was b2oken. but not carried away, non divullum fed tractum only: this was m 
cauſe of Action; pet entire damages given fo2 all thele bꝛeaches; and fo2 this 
cauſe the Judgment erroneous, and to this purpoſe there was a Caſe,whichis 
ted Coke 10 pars, f. 130. a. in Osborns caſe, between Poley Plaintiff againſt Oſcon 
Defendant, Mich. x 4-& 1 5 Eliz. B. R. an Actionof Treſpaſs bꝛought £22 bzcaking 
of his Cloſe, and beating of his Servant, and in his Declaration he did not lay 
per quod ſervitium ſuum amiſit : damages entire given, and fo2 this omiſſion inthe 
Declaration, the Judgment was arreſted ; ſeveral other beaches alledged fi! 
which no Action didlie, that Locks and Keps, and Binns in the Butter wet 
miſſing, and it did not appear in the Declaration, that there was any there at the 
time of the Leaſe made, and ſo not good, and fo the Judgment erroneons. F0:tik 
Defendant it was urged ; That there are two Covenants contained in the Teal 
one to repair during the term; the other, to leave all at the endof trhetcrin, i 
as good repair, as at the timeof the Leaſe made: and it is ſet foꝛth in the 2! 
claration, that he had not done ſo in parcella premiſſorem, and names wherein prout 
ſequitur, and ſo names them all, and fo bzought his Action occalione predic? 
conventionis tractæ, this was the Wzit, and to the Jurp, in an Action - = 
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ve nant he may aſſign twenty matters, and this ſhall not hurt the matter, but 
otherwiſe it is in de bt; there the Jury may ſever theſe matters, and give da- 
mages to ſo much but they ſhall not ſever theſe Damages, but they ſhall be en⸗ 
fire, ac:o2ding to that he hath ſuffered, and ſuſkained, occaſione prædictæ conventio- 


vis ractz, but not to make any ſeverance of the ſame, as to diſtinguith, and ſap, 


ſo much fo2one thing, and fo much foꝛ another, but otherwiſe, it is to be in waſte 
and treſpaſs, there damages entire given, is not good: allo, where partei ofthe 
things aſſigned to2 bzeachyare material, and parcel not material, the Jury al⸗ 
figus entire damages, all which was materially alledged, but not fo2 all, 
which was aſſigned generally. Dodderige Juſtice. Theſe Exceptions which have 
been taken, they do reſt upon the woꝛds of the Leaſe and Covenants : there will 
hea great difference between an Action of Covenant and an Action of Waſte ; 


and that ſame thing done, map be a bzeach of Covenant, which ſhall not be 


ſe; this caſe therefoze is fit to be conſidered of; and that the Court map be 
8. better adviſed herein, they deſired Books to peruſe; and lo foꝛ this time, this 


tale was adjourned until another time. Afterwards (8) Term. Mich. x 1 Jac. B. R. Term Mich. 
this tale was moved again to2 the opinionot the Judges herein. Haughton Ju- II Jac. B. R. 


Co 


ice, Pero the reverſion is granted ok both the houſes, the Covenant was to re⸗ 
pair capitale meſſuagium, and to repair ſtructuras of the other houſe ; ſo the Cove- 


| "nant extends to both houſes. Dodderidge Juſtice agreed with him herein, and that 


the Covenant here goes unto all; the woꝛds are quod ſuſtineret, manuteneret, & re- 
pararet, theſe are the woꝛds ofthe Covenant, ac etiam, manuteneret prædicta premiſſa, 


this goes unto all, and ſtructura, & paviamenta, axe all one; the Covenant alſo 


goes turther, ac ad finem termini ſufficienter, manuteata, palata, fenſata, to pield up, to 
maintain, ſuſtain, uphold and repair. theſe woꝛds are ol large extent, and goes 
to the whole. Coke chief juſtiee, (maintaine) this woꝛd goes to the whole; the Cur⸗ 
telage ig parcel ot the houſe, and doth paſs with the ſame 3 and the Farmer oꝛ 
Tenant cannot take awap the pavement fromthe Curtelage, becauſe it is parcel 
of the lame; theſe Objections which have here been made. are but like minurz de- 
cine; Shelves are parcel of the houſe, not to betaken awap. Objection made, 
becauſeit is not ſhewed that the Shelves were fixed; prima tacie, it ought to be ſo 
intended, that they were fixed, and theſe did paſs unto the Leſſee by the Leaſe, 

therelazeto be intended, that then were fixed; as to the wozdg,divulla & dirupta, 
and the Leſſee was by Covenant to maintain, to ſuſtain, and to repair : it is 


| {etfozthfozbzeach, that then were tracta, & dirupta, & cæterarum præmiſſarum prout 


ſequitut, &c This is good and ſufficient, otherwiſe pou will defeat all the Cove- 
nants,and-a pavement alfo is ſtructura, fo2 thep uſe Lime to finiſh it: if da- 
mages were ſeyeralip aſſeſſed, it mult then be intended to be done at ſeveral 
tunes. Doddertdge Juſtice. All matters of fact, are here confeſſed, and agreed 
by both parties. The Court did all agree in opinion clearly; that the Judg- 


ment was well given, and no errour at all therein: but the lame ought to be af- Judgment at- 
| firmed, and ſo by the Rule of the Court, the Judgment kozmerly —_ inthe fred. 


CB. was affirmed, 


Rawlins 


Termin. Paſcb. 11 Jac. Par li | | 


Rawlins Plaintiff, againſt Barret 
Defendant. 


Entred Mich. 10 Jac. B. R. 
Rott. 66 8. 


2Er- 324: E. IN a Wiitof Erroz tu reverſe a Judgment given ina Wait of Partition, q 
ror — 7 — was ſhewed in the Wꝛit quod inſimul tenent, the other pleaded, quod von te 
u 8 a . . 
ment to make nent; hereupon they were at ifſne> and found by the Fury, quod inlinal tenen, 
partition. and fo Judgment to make Partition: upon this Judgment a Wiit of 
| bꝛought, and fo2 Erroz afftgned, becauſe it was not ſhewed, how they hen 
George Croke, This is no Erroz, being the courſe in the C. B. and ſo is the Bog 
of Entries, without ſhewing Coment, and fo are all the Pzeſidents m 
t was urged by Glanvil foz the Plaintiff, inthe Wzit of Erro2 ; the tale hwy 
irther, that after this Judgment given, one of them died: alfo the Pech 
Aer is contra forma m itatuti, and there are two Statutes fo2 Partition (9 18 
31 Hl. 8. cap. 1. 8 cap. 1. & 32 H. g. cap. 32. and it doth not appear upon which of thele & 
225 tutes he doth declare. George Croke. The difference will be, where it is Sem 
Land, and where not but fome other particular eſtate, be it in tail, fo: lit an 
ars ; where it isFee-fimpte, there ' to them Coment thep did hold; ahn 
viſe it is in tale of a particular eſtate. Croke Juſtice. In the Weit of Pattitm 
there are two Fudgments to be given, the firſt ig, quod partitio fiat; the fun 
Judgment is, quod partitio facta, fic firma, & ſtabilis: after the Judgment iz 
Partition, one of the Parties dies, and the two bꝛing a 1 
a ers and ) J, and do not ſhew how : here in the 6 ou Fol 
| nent entred, but oniy, quod partitio fiat; — the Wꝛit of Ern 
b2onght too oon, betoꝛe an Partition Had. Dodderidge Juſtice, Jn Barkley and th 
Ladp Warwicks Caſe, the Wyit of Erroz was bꝛought after the 
in Partition, artdbefoze the ſecond, and therefoze ried. to be ba 


a. 


firſt if 
d, the far le 
ing b2zought too ſoon; foz befoze the ſecond Judgment, there is no perfect fie 
21 E. 3. fol. g. tod here to this purpofe ; See 21 K. 3. fol. 9. placito 25. in an rt Jn ume 
hete 


placito 25, condary intozmed the Court, that this Mꝛit ol Erro2, upon the firlt 
* and befoze the fecond, comes 2 harh peendivergirines 1 
led; the whole Court agreed, that this Wit of Erro2 wag not well bzonght,al 
ſo-the fame to be quafhed, | 


Termin. Trin. 11 Jac: 


Neve Plaintiff, againſt Harris 
Defendant. 


Entred Paſch. 11 Fac. B. R. 
Rott. 682. e 


8 Acion of debt upon a bondof 100 1. pur papment of 50 l. the Defendant An adion of 
JPewands Oyer of the Bond, and of the Condition, and the ſame appeared to 2*Þ* pon = 
efaving of the Plaintiffharmleſs,being ingaged foꝛ him, & as his — harmlcf, 


ECC T 


Carrill Plaintiff, againſt Pack and Baker, | 
| Defendants. | | 
7 $2208 [ 
Entred Mich. 10 Fac. B. R. | 
*Rott;-463,.. 51) | | 
i4 KM An Action of 


1 an Action of Treſpaſs, Quare Clauſam, & liberam warrennam fregit, & Intra- Treſpaſs 
vit and fo2 the digging the ground, the Defendants pleads Non culp. tu part, brought 

and juſtifies in this manner (S) that the place where. is a place in Harding; that againſt com- 
there is a common there called Harding Common, that Sir Edward Carril, Father moners. 

er the Plaintiff, did ſtoze 1 place with Conies, and ſo the ſame came to Ri- 

card Carril the Plaintiff his d Conies there, and made holes; that 

the Sheep of theſe Defendants, and 2 the reſt of the Commoners, often fell 
. | into 


176 
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into thele holes, and ſo were hurt; by reaſon whereof, theſe Defendantg tame 


with Ferrets and did chaſe tbe Conies, and digged down the VBoꝛowg and f 


up the holes foꝛ the better pꝛeſervationok their Cattel, and enjopment of they. 


Common, and fo juſtifie : Upon this the Plaintiff demurred, the only Quel 


was, whether this was a good Juſtification oz not. George Croke fo; the Plain. | 


tiff, that this Juſtification is not good,foz the Commoner hath no remedy 


T2 H. 8. fla. 3. 


Cre. 
4H. f. 3. Cc. 


paſch. 43. Eliz. 
B R. Oc. 


unto him but to take his Common with the mouth of his Cattel; and here th 
Plaintfff hath free Warren inthis place: A Commoner is not to diſturh j 
Loꝛd of the ſoil;the remedy which a Cammoner hath,is an Action upon Caf 
02 an = zit appears 12 H. >. f.2. & 3. and 13 H. 8.tol.15. in Simon de Harecourt 
Caſe, that a Commoner hath nothing ts do, but to take his Common with the 
mouth of his Cattel ; he is not to have an Action of Treſpals:to this pury 

4 He7. fol. 3. & 15 H. 7. tol. 12, Hillar. 29 Elz. Old Plaintiff, againff (men; 
An Action of Treſpaſs bꝛought againſt a Commoner fo? chaſing in jj War- 
ren, and killing of his Conies, who pleaded that the Conies did en "al. and 
did ſurcharge the Land, and did damage to the Commoners and fo? this cauſ 
he did kill them: Upon this Plea the Plaintiff demurred in Law and-adjudgy 
the Plea not good: and that the Commoner could not juſtiſie the killing of thay, 
Paſch. 43 Eliz. B. R. Rot. 4.34- Bellow Plaintiff, againlt Langdon Defendant, Ju 
an Action of Treſpaſs bꝛought fo2 — and killing of his Conies; 1 K 
fondant pleaded Non culp. ruled in that Caſe, that the Lozd maß do as he wil 
with his ownſoil > he may either have Dear oꝛ Conies there, and fan 
not kill them, and ſo it was ruled againſt him, Coke'5 pars, fol. 104. in Boulton 
Caſe:Jf a man malie Conn Boꝛows in his dwn Land, which increaſe to ſograt 
a number, that they hurt the Land of his Neighbour next adjopning, he tan 
fo2 this have an action upon the Cale, but as ſoon as they come upon his Tam 


) 


he map kill them lawfullp : Here they juſtifie the hunting and diggin downthe | 


holes. this Juſtification is not good & fo the Plaintiff to have his Judgment. 
Sir Robert Hitcham fo2 the Defendants,that the Fuſtification is good, t that by 
authozitp in Law : The Caſes befoze remembꝛed were fo? killing, which mult be 
agreed could not be zuſtified,but the Chaſing there never came in queſtion,12 &1; 
H. 8. not ruled there, hut onſp controvetted;#two againſt two: The chict ſult; 
there faz the Commoner ; the difference will be, where a Commoner doth inter; 
meddle with the ſoil de nov, and where he only refozms a miſ-feſanee, 13 K 8, 
there he medled with the ſoil de novo; if the Ter-Tenant do incloſe, the cam. 
moner map pull the fame down again, foꝛ this only ſo done, to refoꝛm what wag 
done: Ik the Loꝛd do make a Pond on the Common, if the Commoner, nt- 
withſtanding this hath Common ſufſicient, this is good; but if all the Comm 


be taken up in the Pond, they may well then let aut the water, and ſo enjoy ther 
ed 


Common, this they map juſtifie in 13 H. 8. there the Commoner medl ir 
ſoil denozo ; and tho this was to dꝛein awap the water, and ſo thereby to meln 


rate the Common, pet in this the Court there was divided two againſt two, 


that a Commoner may retoꝛm that which is amils,# to the pꝛejildice of the con 


mon, but not to meddle with the ſoil. de novo: Again as this Caſe is, the en | 


Tenant ſhall not take any advantageof this his own w2ong as if a mantakes 


the Goods of 1. S. and carries them upon his own Land, I. S. map welljuſtife | 


the 


his entry upon the Land, to take his Goods, and hall not be puniſhed cok 


lame in an action ol Treſpaſs,and that it ſhall be lawtul fo2 one to remove what 
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ch no Warren, do put Conies into an Incloſed Gꝛound he cannot here have an 
tion of Treſpals, Quare Warrennam, ſed quare clauſum fregit: Here the Action 
"Treſpaſs is, Quare clauſum & liberam warrennam fregit, & intravit, he pleads 
Non culp. and juſtifies; and fo by this he confeſſeth that he hath a free Warren. 
Croke Jultice, Ak the Plaintiff hath a Warren, the Defendant cannot juſtifie the 
killing of his Conies. Havghton luttice. Cony-Bozows are incident to a War- 
ren. Dodderidge Juſtice. If the Defendants had pleaded Non Culp. to the Treſ- 
\s in the Warren, this had been then well pleaded, and the Plaintiff muſt 
then have made it to apyear unto the Court, that he had a free Warren ; but 
by this Plea they have confeſſed, that he had a free Warren : If the King 
duth grant unto J. S. free Warren in his Land, afterwards I. S. makes a Feoff- 
ment in Fee of this Land» excepting the free Warren, I. S. may clearly after- 
mards make Conp-Bozows in this Land de novo, and ſtoze the ſame with Co- 
nies. ACommoner map well diſtrain the Cattel of a Stranger. being upon the 
Common: but not ſo the Cattel of the Lozd, neither may he chaſe them, tho they 
ſurchage the Common; aud he ſatd to the Counſel foꝛ the Defendants, that this 
laſt Caſedoth make the Defendants Cafe here to be without ann great queſtion, 
amo ih Court was clear of Opinion that this Plea and Jultification of the judgment 8 
. -Defendants. was not good, and fo by the fule of the Court, Judgment was gi- ven for he 
den and lo entred foz the Plaintiff, it better cauſe bp a dap given was not ſhew- Fhuntiſt. 
ed the contrarp ; but no cauſe being ſhewed, the Judgment did ſtand; . 
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Bilfoord Plaintiff, againſt Flint 
Defendant. 


r oe Sn Oe ee 2. 


MO Entred Mich, 10 fac. B. R. 
| Rott. 536. 


; , 


an Action bꝛough fo2 non-perfozmanceof an award made, the Caſe appeared ,, aa; ot 
tobe this; the Defendant ſhewed, how that he E the Plaintiffhad ſubmitted bebt for not ; 
themſelves unto the award of 1. F. concerning a Battery by rhe Plaintiff upon performing an [| 
him, whodid award the Defendant to releaſe the Action. and the Plaintiff to pap ward. j 
ume him 1008. in ſatisfaction fo2 the Batterp:the Plaintiff lets ſoꝛth the Bzeach | 


inthis, fo2 that he tendꝛed the releaſe tothe Defendant, and he refuſed to ſeal it 
per quod actio accrevit. The Defendant ſaith,that he refuſed to ſea] it, becauſe the 
Plaintiff-had not paidunto him the 10 s. awarded unte him, in ſatisfaction foʒ 
the Battery; lo that the queſtion only was, Whether the releale of the Action, 
ache payment of the 10 s. ſhould pꝛecede. Haughton, Juſtice. The releaſe here 
| is to be of the Action of Battery, and the payment of the 10.8. is to be in ſatis⸗ 
| {action foz the Battery. Dodderidg Juſtice. The releaſe is to be onſp of this 
| Action of Battery & not to be a general releaſe of all other matters, as the De- 
, WI fendant ſuppoled: It the award had been fo2 one topap mon, c the other to make 
| a releaſe, here the payment of the monp ought to pꝛetede the releaſe ; but in this 
| WH ?2incipalCaſehere, the releaſe is onlyot the Batterp, and not of the payment 
of the 105, The Court clear of Opinion, that here was a good beach, and the 
lame cannot be helped, foꝛ by this Keleaſe which was tendꝛed by the Plaintiff to 
Defendant, to ſeal accozding to the Award the payment of the 10 s. was not 
by this diſcharged, and thereloze the TOY of the ieleaſe being tendꝛed to the 
| 2 De- 


% 
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Defendant ought to pꝛetede, becauſe this Releaſe goeth only to diſcharge th 
Action as to the Batrerp-and his refuſal to ſeal this, is a clear bꝛeach and ſo th 
Plaintiff had juſt cauſe of Action, and bp the Kule of the Court, Judgment hz 
judgment for Given, and ſo entred ſo2 the Plaintiff, | 
the Phintiff, 


Stillwell Plaintiff, againſt Rider 
Defendant. 


Entred Hillar. 1 Zac. B. R. 


4 1 an Action of Treſpaſs and Ejectment conterning Title of Common, the ei 
Treſpaſs aud 1 tle of Sir Gcorge Moor, the Derdict paſſed againſt his Title: It wag nuch 
Ejectment for foꝛ him in Arreſt of Judgment, that there was a miſ-trpal, the venire ſacias h 
Title of Com- ing miſ awarded, the ſame being but of ane place (S) Witley z whereas it ſhuud 
32 have been of two (S) of Thurfly and Witley, accozding to the Book of 10 E. 
51 fol. 10. and Lacy and Fiſhers Cafe, 21 Eliz. B. R. Dodderidge Juſtice, Che verir 
84 facias ig to be from the plate where the Land is, and where the Common is ; ad 
ante. 86, 9, 88: ſo where the Common is appendant. The Court was clear of Opinion that ty 

venire tacias here in this Caſe was miſawarded ; fa2 Thurfley is not within th 

Manoꝛ of Witley, and the venire facias being here of Witley, ſaping nothing of 

Thurſlcy, is not well awarded, foz the ſame ought to have been of both s) « 
Judgment ar- Thurſley and Witley: and therefoꝛe by the Rule of the Court, Judgment was: 
reſted, c. reſted, and a venire facias de novo wag granted. 


Taylor Plaintiff, againſt Terry . 
| ' Defendant. 


A Scire faciar MN. Seite facias wag payed unto the Juſtices of the Kings Bench in Ireland, um 
to the Juſtices | the Book of 45 E. 3. fol. 19. placito x8. A Procedendo here granted tothe 


2 p2oceed there, and the Kiegiſter inter brevia Judicialia, fol. 43. A Wit of fei 


Treland. a : : i A , 
4 E 3. f. 19. facias directed in this manner, Rex Juſtitiario ſuo Hiberniæ ſalutem, &c. Dodderidge 
Ce. 


_ ..*. Juſtice, Nothing is to come hither out of Ireland, but only a Tranſcriptot the 
— — rt Keco?d ; the Kecozd it felt there remains, accoꝛding to the Pꝛaper of the party: 
Bp the Kule of the Court, a Scire facias wag granted to the Jultices of tf 


Court to the ö 
Juſtices of Rings Bench in Ireland. 


B. R. in Ireland, 
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The KING againſt Andrew Sorill. 


ho was Jndicted foz ſtopping of Water. Hen. Yelverton moved the Court 
- — —— the ſame being inſufficient 3 it is laid therein. —————— 
Quodquzdam pars aquæ, was bn him ſtopped; that this is not good, being ſoun- * 59% 
certain: Croke Juſtice. Jt ought to have been, Quædam pars terræ, aqua coopertæ. 
Dodderidge Juſtice. If the ſame had been ſhewed to be a Water courſe, and that 
is had been turned then to have laid magnam partem aquæ, had been good, ac⸗ 
ing to Luttcrels Caſe, Cook 4 pars, fol. 88, 89, And the Caſe between Wikes and Cage 4 pars, 
Searlin B. R. there remembz2ed ; and 8 Eliz. Dyer, fol. 248. placito 80. where the ; +1;, ou ' 
Count was againſt the Defendant in an Action upon the Cale 3 quod divertit fol. 248, c. 
magnum curſum aquæ. &c. and a Pꝛeſident there cited, which was, Mich. 12 & 13 Mich. 12 & 13 
Viz. Rott. 1 168. An Aſſle of Nuſance, pro diverſione majoris partis curſus aquæ, and Oc. 
good, Dodderidge Juſtice, and the whole Court herein agreed with him, that 
quedan pars aquæ here is not good, and ſo the Jndictment fo2 this Cauſe is inſuffi- Indidmem 


cient; the Exception taken allowed good, and ſo bp the ule of the Court, Sorill, 7 


the party Jndicted was diſcharged, and the Indicment quaſhed. charged, 


? 


Tipping Plaintiff, againſt San 
Defendant. 


| JN anAcion ok Debt, bꝛought upon the Statute of 2 E. 6. cap. 13. fo2 not ſet⸗ An Action of 


ing out of Tithes,a Verdid fo2 the Plaintiff: It was moved in Arreſt of 2% . 


Judgment, That the Declaration was not good, fo2 that the Statute therein is ; Bulſt. 218. 
mil retited; in the Declaration the Statute is recited to be, where Quilibet ſub- 

jectus dicti domini Regis, the Statute being that every ot the Kings Subjects, &c. 

and ſo fo} this mil⸗recital of the Statute in the Declaration the ſame is not 

good. Dodderidge Juſtice. This is a plain miſ-recital of the Statute, fo2 by the 

recital this is onlp tied unto King Edward the ſixth, and tonoother, and fo2 this 

cauſe rpm is not good. Haughton Juſtice agreed with him herein; fo? 

dominiRegis, this implies the Politick capacity : Another Exception was taken 

tothe Declaration, becauſe hedoth not ſhew that he is the Pzopzieto2. Flemming judgment quod 


- Chief Juſtice. The Statute here is miſ-recited, dicti domini Regis ig not good, fo? prerens Wl 
there is no ſuch Law as in the Declaration is mentioned, and ſo the Declarati- he, $i: 


mu good, and therefoze the ule of the Court was, Quod querens Nil capiat per 
Mam. f 0 


Porter Plaintiff againſt Ager 
Defendant. 


A Writ of Er- 
ror upon a 
Judgment in an 


[NaWiit of Erroz, to reverte a Judgment given in an Action of Accompt. on of ac- 


compt. 


Hen, Yelverton. Neither in an Accompt, noz in a Wzit ok Partition, doth a 2 cr. 324. 
Weit ante. 104. 


Termin. Pa be 12. — — 


a Wꝛit ot erroꝛ lie upon the firſt Judgment. Man Secundary infoꝛmed the 

that upon a general Mꝛit of erroꝛ upon a Judgment given in Accompt, the ul 
Judgment that he ſhall Actompt, and the ſecond Judgment allo ſhall be * 

verſed if erroꝛ be therein. Dodderidge Juſtice. Bp this appeareth, that the gay 

ral Mꝛit of erroꝛ goeth to both the Judgments, as well to the one ag to the e 

ther: The whole Court agreed with him herein. | 


Baker Plaintiff againſt Chew 
Defendant; 


A Writof Er. IM a Whit of Erro2to reverſe a Judgment given againſt him in an Aim 


ror to reverſea L Debt: the erroꝛ aſſigned was, that there was a mil; trial, the venire facias je. 
Judgment in ing mil-awarded, the payment was to be made in Lincolns-Inn- Hall, and the ve, 
ebt. nire tacias wag from Holborn, and ſo not good, but the fame ſhould have been d 
Lincolas-Ian, this being the moſt certain plate. Elen. Yelverton fo2 the Plaintif; 

the venire facias wag well awarded, it was never heard of anp venire tacias to he 

had of L incolns-Inn, Grays-Inn, o2of any of the Inns of Court. Dodderidge juſſc. 

The payment was to be at Lincolns-Inn-Hall in Holborn; the venire facias hte 


ought to be de Holborn, foꝝ this is the Town. and fo the venire tacias here wag well 


awarded: Fo2 if a thing be laid to be done in ſuch a Mano? in Dalc, and the par; 
ties are-at Iſſue upon it, the venire tacias here ought to be de Dale; and ſa the 
Tudgment af- whole Court agreed herein, that the venire tacias was well awarded, the Judg: 
firmed, ment well given, and not erronious; and fo bp the Nule of the Court, Judg- 
ment was affirmed. 


Nota, That in this Cale Chew having his Judgment againſt Baker, after: 
wards, Termin. Mich. x x Jac. the Rule of the Court was, that Baker ſhould pap 
unto Chew ſo much monep befo2e ſuch a dap, and if he failed herein, then Chew 
ſhould have him in execution upon the firſt Judgment; he failed of papment, and 

: ſo he was taken bp the Sheriff in execution upon the ſaid Judgment who being 
Audita querela. thus in execution, ſued out an Audita querela in theChancerp, and upon a Suppt⸗ 
ſtion bp him there made, he obtained an Injunction, and a ſuperſedeas, and the party 


thus taken; and being in execution, by an Oꝛder made in Chancery, was bailed; 


and ſo ſet at large (the party being not ſatisfied ot his debt.) Jo. More mg 
Court, to have him tobe called in Court, tomake anſwer to his not perfoznm 
of the Ozder of the Court, in papment of the money oꝛdered by him to be pad: 
the Court anſwered, that the Ozderof the Court was well perfo2med, foꝛ byhis 
fatler of papment, he was taken into execution upon the Judgment. The 
adviſcd him to move this matter in the Chancery, and there to ſhew all the 
teedings herein, and that this was there ſo done after Judgment, and after 
party taken here in execution; and ſo toſce, what the Court there will ſap unto 
it, and then afterwards to move this Court here again init, when the Courtis 
fill; and if this ſhall be ſaid to be an eſcape in Law, the Sheriff then is tobe 
=_ with it; fo2 the party cannot be taken, being once delivered by On 
of theCourt | 
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„And it had He 

a Feoffment n ade, to reinfes , 02 C 1 t of a rent charge, up- 

well Action upon the caſe, way ſioppingof his wap, without ſhewing of 

thecauſe he hath, 119717 1 5 The Plaintiff here 
g is the contract and a⸗ 


may well have his 9 Alon da dhave.a wap: if a man makes a feoff- 


greement of the parties, That he 
ment in Fee by Indenture ok his 1 a wap to himover the Land, 
Sn ag a grant, and ſo good, — it is to be uſed E he will: 
and he eught not to tome to the Defendant, and tell him w hath occaſion ta 
ulethe wap, he is not to iy the way, at gere time 5136 he ch o, an Action upon 
caſe- well lieth againſt him; and ſo the Court was clear of opinion fo2 the 


that he had juſt cauſe of Action mg opping of his ; that the De- — — ſox 
claration was good, and dobythe uleo = —— as ** the Plaintiff 
lo entred foz the Plaintiff, 
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Shattleworh Haintiff, againſt the 8 
of Litkcoln Defendants: 


it of NE N a Wit of Lieffic lte 9, An Alder 
| = = * eme, wagten wie 1 5 this | derman 
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"Om ene) 8 unto 
Rule to remove gn re ran the 
the Aldermen died, andWandther 


Le see | 
removedupon the 1D) ieee eee ace the Cot, js 


was 
gard that he had now underyrone the A ole chat Coy 
130 8 85 n ration, and there now bein ern eee garter hein 
r rghave twelve Aldermen H nu ven HoCourt fo: Wit of Keltitution, tber 
ttozed to his place again; the Court ant weted, cher theweoqld not Witte wen 
© to elec ſuch an one, this Court, being only to dea in caſes of Keſti 
granting of Wzitsof ——— _ bad and 1ſndue removals: the C 
tion there having a free. fi them; and ſd they art to elec amd. 
ingly. Croke Juftice, Shutt — election ion, the validityof this reſted onlpupm 
the cauſe of removal of the firſt, whether'tHecaule was good o2 not; if good then 
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An Aion of T5 an Action of Treſpaſs, bꝛought here againſt the Defendant, in cuba 
oy = yg 9 I mariſcalli, in the D nd Ka ye aer [aid to be done in * 
Cernwal. _ Defendant pleadgin abatement of this Aion, and ſets fo2th the Charters 45 
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binn k. 1. granted unto the Stannerp Court, thereby enabling the Stannerp⸗ 
os by plead there, and there to be impleaded in the Stannerp Court, and 
therefoze p2avs the benefit and the pꝛiviledge of this to have the trial there : A- 
ait this it was urged that the Court here is nom to hold Plea of this: Not- 
fithſlanding their Charter; foꝛ this Court may hold Plea of Debt, Covenant, 
Detinue , notwithſtanding the Statute of Magna Charta, capite 11. Communia Magna charta 
lacita non ſequantur Curiam nottram, &c. he being here, in cuſtod ia mariſcalli, the *. 11. 
Eaintift map here declare againſt him, in what matter he will, and his coming ,,;,, * 
there is not inquirable. Mich. 40. & 41. Eliz. B. R. Rot. 2 84. Braynes Caſe, who Ril 41 £17. 2. Oc. 
[ed Watts within the Cinque Fort., and this was murther. Dorothy the Widow 
af Watts did declare here againſt him in cultodia mariſcalli, the Charter was plead- 
thathe ought to be trped befo2e the Conſtable of Dover, but this was not al- 
ied; he was found guilty and hanged ; the Court agreed in this, and ſaid, p,;,;.,,. 


+ 
, þ 


2 rp in cultodia mariſcalli, heis not to be fetched away, and if he aiallowed 
was 


anſwer here, being in Cuſiodia mariſcalli, none then could have remebp per can. 
im; and —— being here in Cuſtodia, by the Rule of the Court, he 
o th be 
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Roberts Plaintiff, againſt Roberts 


Defendant. 
v 
Entred, Trin. 2 Zac. B. R. 
'* Rott. 164. | 


* 


Han Action ot Tretpaſs and ejectmerit 3 upon Non culp. the Jury found a ſpeti⸗ | 
_ Pedic; the caſe appeared tobe this: That Roberts had thzee Sons; and Treſpaſs and 
ized of Fee: ſimple Lands, alſo poſſeſſed of Leaſes fo2 years, and he be- Ej<fmen:: 
ſo ſeized and poſſeſſed. made his laſt Mill and Teſtament in wꝛiting, bn which 
hediddeviſe unto his Daughters, certain Sums of monp foz their Poztions, & 
inp Hong, when thep are of age: Co Stephen mp poungeſt Son, Germine and 
Sandycloles (Which wag a term fo2 pears) and befoze they come to 21 years, J| 
male it to mpExecuto2s-and then to make them in goods, as they ſhall think 
good; makes his Erecutozs and dies. ſo ſeized and poſſeſſed at the time of his 
death, Stephen wag then within age, and dies befaze that he accompliſhes his 
ageof 21 pears, inteſtate, and the adminiſtration of the goods E eſtate ok Stephen, if 
was granted to the Plaintift ; the Executs2 of Roberts pzoves the Will and en⸗ — 
claiming this Leaſe as a Legatee, and afterwards aſſigns all his right and "1 
intereſt in this unto the Defandant.,ſo that the Queſtion was between the Admi- 
ultratoz of Stephen, and the Aſſignee of the Erecutoz, which oftheſe two ſhould 
have this term the ſole queltion being, whether this was a pꝛeſent intereſt, veſted 
Ro Son by the wozdg c meaning ofthe Will, oz yly tobe as an exe- | | 
cutopdevile-andſo reſting in contingency ; if it be a pzeſeiFintereſt in Stephen, | 1 
thenhis admiiniſtratoz to have it, otherwile it it be but as a tontingent eſtate in | | 
Stephen lo then by his death, beloꝛe the tontingeney do happen the lame is at an 
nd and determined. This cale was argued at large by George Croke, foꝛ the 
Plaintiff, and bp Davenport, and Hen.  Yelver:on fo2 the Defendant. And af- 
ler their Arguments, Haughton Juſtice. Coke 3. pars, fol. 49; 20, 21. Boras 
ſtones cale will go very far in this caſe, whether by this deviſe unte Stephen, this coe 3 pars, 


be matter ok tontingencp, oꝛ matter — time, will be the queſtion. A Ju- fol. 19. Ge. 
ice, 


I 


r ccc c oO 0 OB 


e 


1 CR IE I 


ſtice. The matter will reſt here muc the woꝛds; Ache deviſerh bis term d 


Cobe 3 pers, 
fol. 19. Oe. 


Cobe 3 pars, 


is Son, and until e e his full age of 21 pears, that his Exctutoꝛg i 
have the p2ofits;here the Douclearlp hath a pꝛeſent Intereſt: but if he doth 
that his Son ſhall have ſuch a Leaſe, atter that he comes to his age cf 21 pears 
ond that in rhe interim, his Executozs to have the p2ofits 3 here is no pʒeſent ine 


reſt in the San, bur the ſamedothreſt in eoutingency: Croke Juitice, Y 


doth deviſe his term unto his Execurozs,untilhis Son ſhall tome unto 27 pep 
he being then 15. ſhall nat the Son hape the reſidue al the term, bp Jwylicatigy 
quaſi dic ret, he ſhall. Dodderidge Jutiice. Me are to laok unto the intent, and 
meaning of the Teitatoz.if this be Here a Contingency. Whether it was gen 
tent of the Teſiatoz.that if his Son died bcfoze 21 pears, that this term ſg 
then tome unto ſtrangers. Haughton Jultice. Dis intent aud meaning wag” 

it ſhouldcome tohim who by Law * od right to have it; as b N 
miniſtratoꝛof Stepnen map have: The Caurt commanded Books to be ſzgugh 
to them fo2 that this tale will reſt upon the true tonſtrum ion ofthe wong i! 


Will. Dodderidge Juſtice prima facie, inclined to be ot opinion, that 


8 the mm- 
ſtrato2 of the Son ſhould not have this term. Haughron Jultice, that the Yanj 
niſiratoꝛ of Stephen the Son, and not the Aſſignee of the Exetutoz thou hate 
the ſame. Afterwards, at another time. this matter was more d again, am 
Argued by the Judges. Haughton Juſtice foz the Plaintiff, that the Admin 
to2 of Ste phen ought to have this term. It appears bp this Will, that the 
Teſtatoꝛ did intend two things: Firlt, to advance his Son Stephen with this 
term. Setondly that his Executoꝛs ſhouid take the pꝛofits thereof. untilthe ful 
age of Stephen of 21 pears, the ſame to be by them diſpoſed of, foꝛ the beneſi i 
his Childzen foz the increaſing of their poꝛtions, and ſo raiſe ſtocks unto then, 
and the woꝛds of this Mill onght tobe conſtrued as to have perfo2mance maded 
theſe two points; by the Mill meant and intended. e made diſpoſicton of his pr 
fonal Legaties, p out by the Will; and foꝛ his Leaſes, he by his Will dilpolche 
them to his Sons, at their full age of 2: pears, befoze then tame to 21 pears, 
IJ make it to mp Executo2s, and this is as much as if he had ſaid, J make 
it to my Executo2s; unit! mp Sons ſhall accompliſh their ſeveral ages 2 
pears ; this was his meaning, that his Erecutozs ſhould have this in the i 
terim, Until thep tame to 2: pears; and he willed further. that they ſhould hab 
this, to the ule of his Childꝛen and to raiſe a ſtock fo2 them; and alſo they ty 


make them in Goods. & c. this is all one as a deviſe of the pꝛofits wits thel 


his Childꝛen, here the Will is entire, the words of which, are not tobe died 
but conſtruction is hereto be made out of the Will. Borations cale, Coke z. pan, 
fol. 19. A Legacy there is limited unto one. when he ſhall come to his agen 
pears, this is meerlp in tontingenty ſo it ſhould be here in this tale, il here y 
only a deviſe of this term unto Stephen, when he ſhould come unto the Age of 2: 
pears, and without aun further wozds but it is not ſo here; We ought mu wal 
conſtruction upon the woꝛds e e ſubſcquent in this Will, upon all 
woꝛds together ; and if the Land here deviſed unto S ephen, had been Fee 
Land ; no difference then had been between this caſe, and Boraſtons tale, butthi 
caſe would then habe over-uled this cale ta be no cquuringency here, but a pin 
Intereſt; but being a term here, the difference is, in this. regard; it map ke 
Queſtion whether by this De vile ta his Executoꝛs every ot his Sons challh 
the ſeveral ita term a his part ag to this, it ſhall not ſo le, 
but they-are one hene altagether, and this taking of che pyfits! 
the diſpoſition anddiltribution of them fa2 ſeveral poztions, this by the wil 
put ablolutely in the power of the Executozs; and fo2 the term in them, ſur) 


tonſtruction is to be made,thep are ta have the ſame uſque; &c. the Song cum 


to their age ot 21 pears allo the Father,who was the Teſtatoꝛ fixed his ere i} 
on the minozitpof his Sons, and when they ſhould tome unto 2 : years, ag 
had this in his intention, but not of their deaths intervenient, he never one 
dꝛeam toꝛ thought of this; Boraſtons caſe, Coke 3 pars fol. 20. b. where th 
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part II. K an ts. 
part II. er min Mich. 11 Jac. 125 
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| deviſehis Land to his Excrutozs until Hugh Boraficn im Sam Shel 
his fullageof 21 pears,fo2 papment of his debts,and 4. — Y 8 1 
thigtobe intended as the Court there held that he had made a computation nil Coke 3 pars 
the ppofits' tu be taken bn his Executozs during the minozitp of bin en nnen 00s th 
was bythe ſpace of 12 pears, would be ſufficient to pap his debts, to cu hich Boraftons caſts, 
his Will ; E thercfo2e by the death of Hugh, the intereſt of the E ts. to per foꝛm 
js. eld here in this caſe the Executo , reſt of the Executoꝛs did not 
within age and ſo foꝛ this time, it call be? nne long as Stephen ſhall be 
ishetween Boraſtons caſe and this caſe 2 gu power:and no difference there 
ſs therxisno.contingency in this tale. but the e —— as co this matter ; and 
erthe deceale to remain to another; this is after he — — ak- 
Ft a man deviſeth Land te l. S. fo life (and alter ꝰ that his ——— Ol Gi 
the land:thep may fell this land inthe life time ok the other the word after) this 
is as much as to ſay, after the determination sf the eſtate 1 1 | — 
herethatthe meaning of the Teſtataz was by this hi zit is very apparent, 
his Lon bt not by a 41 — 1 205 1. me Stephen. 
nagddthat one entire conſtruct ion is to be made of all the Wand an 
ke incaſe of a Will · it a man give land to another in the pꝛem 2ds,and lo it is ta 
19557 —2 and inthe latter part ul it. tu him 20 e es 
g hody, here he ſhall have, 1. an eſtate tail, and aft * 
caſe ofaKeleag made bp the Diſſeiſoz, and the re hg ber tec-ſimple in 
Keleagof the Oiſſeiſoꝛ but firſt by conſtrucion of Law,it ſhall be Ai bg = | 
the Keleapot the Diſſeiſee to him, and fo is Paramour and Tardleys « X Irir ta be 
dens Commentaries, fol. 540. fo2 ſo the Law wi and Yarclcys Caſe in Plo w- Plmdrns 
vel Jan pereat,and fo here is no —— inch 4 bus chats A my mr ppt 
+ mods and meani e mi nat 1 at Stephen by 115519 540, 
F000 re dl Ss 
cheek Dodderidge Jultice. The — docs Ewa" — ＋ caſe, 3 
: & i111 : 1 21. e 
— _— — —— the ſame being to commence meerln 
this tale J will relt upon the wozds of che OI Che TOM 1 — ns 
the ſpecial verdict being, J do give to mp D p in Fe- verba, 
Sons when then eome to the age of 21 — aughters 50 |. apiece; and mn 
| S, to one of them ſuch a Teaſe J 
to mp Son Stephen the Leaſe now in queſiion and befoze the 7 
i | efoze th 
2 itto mp Executozs and they to make them in _—_ - Warts: 
* ln — —2＋ - — ole —.— is, whether he had a contingent 
and attained to his age of 21 pears?ifanablolutceſt; 
and ihr ſame veſted p2eſentip in him, then hi iniſt ——— 
butotherwiſe it will be. it no pꝛelent! en his adminiſtratoꝛ is to have the lame, b 
of this Will, but a devi to him u intereſt was ſetled in Stephen, by the woꝛds | 
litp of pon a pzecedent limitation, as touching the | 
— | 
. pune 0 por of EW i 
. i 
whether they will make any alterati ent wozds of this Will, and to cxamine, 
, . l N tion in the caſe: as to this, cles * 
wt: itappears bp this Will that 1 f £0094 een ee thep will 
Firlt,todeviſehis term with li there was a two-fold purpoſe in the Teltatoz. 
. tothenyand this by him left heh 1 —— 
da habe theſe Leal cfr unto theduleretion of his Executozs: but they were 
nn: Vopr 
; ing ofthe Ceſtatoꝛ here to have thi Oy d, whether it was the - 
02 not, but upon a contim . is term ta be ſetled in Stephen abſolutely 
Robert, till then to ingencp it he had here ſaid and foꝛ my Sons, $tcphen and 
- havethe ſai tome of full age of 21 years , J will that mp Exceutoꝛs thai * 
the ſaid term, this clearly had _— the caſe, but here the deviſe i — 
upon 
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4 Termin. Mich. 11 Jac. 
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24 H. 8. Br. 
Caſes, fol. 9. 
Cc. 


36 H. 8. Dyer 
fol. 59. La 
timer caſe, 


upon an erp2eſs limitation pꝛetedent, c here he is out of this limitation 
had deviſed the term here unto Stephen, and till 2: pears ofmp fon, Jdeviſe gig 
to mp Executozs ; here the Exetutoꝛs are to havethigonlp, until his ſon Stephen 
accompliſhed the age of zi pears. Jfone hadthen demanded of the Ceſtata h 
ſhould have this term, ifhis Son Stephen never came tu his age of 21 yearg 
would then tlearly have anſwered, that his Exetutoꝛs ſhould have had theſans 
here by the woꝛds of this Will, his Exetutoꝛs to have the term, until his 30 
comesto21 pears, and if this never happens, theExecutozs then tu retain the 
fame. Alſo as tothe perſonal eſtate raiſed, this is not limited to be out ot this 
term; to it he had ſaid, and they to make them out ol. it in goods, &c. it woulphe 
otherwiſe but this was here left to be out of his goods in general. AS 
woꝛds ofthe Will, all the woꝛds ol the Will, with this n do beryh 

ſtand together but not by anp other conſtruetion; and by this conſt 
woꝛds ſtand well together and with the intent of the deviſoz. As totheraſegre: 
membzed in 24 H. 8. Br caſes, fol. 9. placi to 0 Brooke title Deviſe, placito zem 
deviſeth 20 J. to I. S. to he paid within 4 pears after his death, and dieg, am the 
deviſce dyeth within the 4 pears, that pet his Exetcutoꝛs ſhall have themany; 
here in this caſe clearly there is a p2eſent intereſt velted in I. S. the deviſe; an 
this ſhall go to his Exeento2s ; and lo likewiſe in Latimers caſe, 36 H, G. Dyer fol 
59. Where he deviſed to His Daughter 500 l. fo and towards her marriage zar 


there is an intereſt p2eſentlp veſted in her, but in the endof that cafe it is tin 


be 3 Eliz. that if the papment was limited, to be at the dap of her marriage 
age ol 21 pearg and ſhe dies betoze the one oz the other happens, in ms 
Executoꝛs ſhall not have it:and this caſe did indnee me to be ot this opinionzthis 


being in effect,as our caſe here is, there will be a difference, if the deviſe was 


will that mp Erecutozs ſhall pap ſo — to mp Daughter. at her dap ol mam; 
age; if ſhe dies betoze, her exetutoʒ ſhall not have this, but it he deviſeth io un 
unto his Daughter, at the day or her marriage, to be paid by his Exetutoꝛs i 
dies befoꝛe, there otherwiſe it ſhall be, her Executoꝛ here ſhall have the ſame. i 


here in this pꝛintipal caſe there is bpthis Will but a limited eſtate unto Stephen, 


& ſo attoꝛding to the intention of the Teſtato2 not the adminiſtratoꝛhere of Stephen, 
but the aſſignee of the Executoz being the Defendant.is to have this term.Crole 
Jutice, That the adminiſtratoꝛ of Stephen hete ought to have this term. 3que 
ſtions are pꝛopounded, and well anſwered in this Will, & this which is prima 
in intent ione, ig ultimum in dilpolirione ; the firſt Queſtion is, Quis? who 
have theſe his Leaſes ? He anſwers to this direaly (S) my thꝛee Sons here 
now is primum in inten-ione.fo that here now by theſe woꝛds in the Will, the per 
ſons to have, and the things then were to have, are here certainlp deſigned- and 
ſet down. The 2. Queſtjon is Quando? when thep ſhall have this? The anſwer 
ts when then are of the full age of 21 pears. The 3. Queſtion is but Qui ine. 
rim? who ſhall have the lame in the mean time? The anſwer to this is that mp 
Exetutoꝛs: there will be a difference between a tontingencp, which may habe e 
certain time foꝛ to commence. and that by computation of time it a mandeviles 
100 l. unto his eldeſt Son when his ſecond Son ſhould come to the age of 7 years, 
E he dies befoze he doth accompliſh this age: Notwithſtanding this clear the 
eldeſt Son ſhall have this 1001. when the time p2cfired ſhall happen by emurm 
of time foꝛ there is definitum tempuè, the time ſet down: but if it be upon an une 


 raincontingency,this ought then firſt to happen, aut nunquam, this ſhall neun 


happen;ſo in the caſe in 35 H. 8. Dyer, if one deviſes 100 l. to his Daughter me 


paid at her age of 21 pears and ſhe dies betoꝛe, her Executozs ſhall habe this in 
this is a Legacy,Ea pꝛeſent intereſt paſſi this deviſe;& the'papmentotthif 
ig only deferred till her age of 2: pears. I agree the rule that hath been take 
touching Wills, that con 


if he had here deviſed theſe Teaſes to his Sons when they ſhould come to the an 
of 21 pears,and that hig Executoꝛs ſhould have the ſame in the interim, cache 


; but iche 


calle 


ction ſhall be made upon all the woꝛds of the wil? 


— — Y f a " 
2 * * * 


| thisisnow a'deviſe to him foꝛ life, with the remainder over to J. S. Dodderidge Ju- 
lee agtird this lo to be. Haughton Juttice. Jtis very mater ĩal to be known, he. 


ap, Gatu-quo, until the Court ſhould be full: Afterwards on another dap, the 


stephen: Conſtrucrion is not to be made upon the firſt part ot a Will by it fell, 
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ſepuent woꝛds of the Will, made to be dependent upon an Eſtate certain, and ſo 


| andhis Will chould be aiſo advanced, and this upon a contingency ; we all agree 
f in the general Kules, that every Will ſhall be conſtrued accozding to the intent 


14 


part Eli Termin. Miſch. 11 Jac. 127 
af themwhen he comes to his ageof twenty onepears, ſhall have his term by 
ſuchoonſiruction made, & reddendo ſingula ſingulis, and the eldeſt ſholl not tarrp fo: 
his part until rhe voungeſt ſhall tame to his age of twenty one pears, fo2 each 
of them ſhall have his term in his turn, 13 H. 7. fol. 17. b. by Fineux. A man ha- la Loc 
unn atem fo pears, bn his Will deviſeth, that his poungeſt Son ſhall have 5 GG. 
this after the death of his Wife, ſhe ſhall have this during her lite By implitati⸗ 
an; tt a man by his Will de viſeth, that his Executozs ſhall have his term, until 
his San jobs ſhallcome unto the age ol 21 pears, when his Son John comes to 

ge, he ſhall have this term by implication; the de vile here in this Caſe to 
Aedeento rs, is ſub modo, 19 Eliz- Dyer, fol. 356. Chick deviſes a houſe to a Wo- 19 Ex Dyes 
man in Fee-fimple, and after her deceaſe, to W. his Son, adjudged, that the Wife. ol. 353. 
had an Ettare foz life, the remainder to the Son foz life, the remainder in Fee to 
the Wife ko the Law ſhall make all the wozds of the Will to ſtand, ut res magis 
raleat; quam pereat; and ſo here it is very apparent by the reſolution of theie Que · 
ums ( Wie, Pho ſhall have them? Quando, When? & quis interim, Who.tn the 
meantime?:(S-)Mp Executozs ; ſo that here is no uncertain contingent, and the 
-athofhigſon'inthe iaterim, never once came into his conſideration;but if it had 
bern here, in tale of an uncertain contingency, the contingency then ought firſt 
to happen and lo upon the whole matter, Judgment in this Caſe ought to be gi- 
2 Muuihie the adminiſtratoꝛ ot᷑ Stephen. Dodderidge juſtice. A A make 


g Teate tu J. S. until his ſon tames of full age, he being then within age ot the 
age of 15; this is good, and a plain caſe ;the reaſon of this is, becauſe there 
ought to dra certain intereſt at the time of the making ot this Leaſe,he.was then 
15peatsdf age; and therefoze-he was ta have this foꝛ 5 pears, but when one is 
tohavea thing, and this is to have a pꝛetedent contingencp befaze it begins, this 
ectainh#hall-not begin befoze rhe contingency, happen; foz by ſuchconſtruction 
as hath beet 2 made of this Will, pou will hereby bꝛeak the intent of the De- 
nile; by this his Will; and Judges ought to expound Wills accozding to the 
nicaning or them; here he meant to advance his Will. Haughron Juſtice. Af A de- 
iſe, that J. S. after the death ol J. N. ſhall have my Land, to him and to his Heirg, 
this is anexerutoꝛp deviſe ; but if I afterwards da deviſe this to ]. N. fo his life, 


3g 


ther thePjofits of this Land were intended bp the Will to go unto the benefit af 
theſong. Dodderidge Juſtice. It ig here only to be conſidered. Whether the Teſtatoꝛ 
bythis his Will, did intend a pzeſent oz a future Advancement. to his Song. 1 
Haugtiton Juſtice demanded, Whefhcr the Executozs here ought to raiſe with the | 
Pofitsofttheſe Lands ſo deviſed, perſonal poztions foz his ſons, 02 out of all his 
other Goods generally, theſameto be out of the Lands deviſed. Dodderidge Jultice. 
Theſame vught to be out of all generally: The Court then ſaid, that then would 
be better adviſed of this Caſe, and ſo by the Kule of the Court the ſame was to 


Court-being finll, this matter was moved again. Haughton Juſtice mainta ined 
hisfomiet- Opinion, by the Will this is a pzeſent Jnterelt, and no contingency 


— all the woꝛds and parts of it, the ſame being entire; and herethe whole 
Wiſl being laid together, that which is contingent at the firſt, is no bp the ſub⸗ 


3 ought to be given fo2 the Adminiſtratoz of Stephen. Dodderidge Ju- 
tice. The general queſtionin this Caſe is, Whether he intended to advance Ste⸗ 
phen abſolurelzs, oꝛ upon a contingency; whether p2eſentip, with a p2eſent Inte- 
rel, oy upon a contingency: It appears, that the Will of the Teſtatoꝛ was to ad⸗ 
vance his Will, and his intent allo was to advance Stephen his ſon ſo ag the reſt, 


and 


Coke 3 pars, 
— 35 


it be demande 


ſtand; and thele are the thꝛee Exceprions out of the Generals: now to apply 


and meaning of the Deviſoꝛ: The true Realons of this, 1. Becauſe that Wing 
are made, plerunque in extremis, when men are grieved in Body, and tauben 
mind. 2. Becauſe he is inops conlilu, at the ſame time, and therefoze theſayyy 


be taken and wh to his intent; but pet this will admit of ſome « 


what intent this ſhould be. even ſuch an intent as A 
the Law ot the Land otherwiſe all will be fruſtrated. A ſecond Exception 145 | 
What intent? even luch an intent as pou may collect and gather oui of then 
of the Will and foꝛeign intents are not to be received. A third Exceptim ini 
gathering of the intent, not to take the woꝛds out of the Will, but to make! 


unto the Caſe of a Mill. it 18, impoſſib e, by Caſes; to pꝛove the intentim of the 


Teſtatoꝛ; but to look into the Dill it lelt and in this Will now in Queltionthey 
are two reaſons which induce me ta be ol this Opinion. 1. The Teltato; hinjzj 
makes a plain differente in his will. between a pꝛeſent, and a future Ada 
ment; he had four Daughters, and his eldeſt ſon. he advanceth themp2eſently. 
without any time of limitation but his poungeſt ſon dtephen, when of then 
21 pears; and doth by this his will demcaſtrate what he ſhall have, & 
and he hath limited the time with a eontingenep: It one had demanded of the 
Teſtatoꝛ wizo he intended ſhould have this leaſe in the interim, till his ſous ume 
to the age of twentp one pears: the anfwwcr is, ut of the woꝛds of the will 5) 
make it romp Exctutoꝛs: Jk he had been turther demanded what it he un 
tome to his full age ot twenty one years. who ſhall have the ſame then? then 
ſwcr by the will that his Execuiozs to have this until the Son comesohigh 
Age of twen p one pears, and if he do not attain unto this age, his creat 
then to keep and retain the lame; fo2 his intent appears to be to advance 


will and to raiſe a ſtock foꝛ his youngeſt ſons, then to make them in Gos 


they ſhall think good;this lefc in time and quantitp to the Executo2s Emayhe 
made moze o2leſs, acco:ding as the contingencp ſhall happen: This is the in 
reaſon and it ſtands with all the parts of the will, dzawn from the differqu 
which the Teſtatoz himiclf, by the very woꝛds of his will, did make between 4 
pꝛelent and a future advancement ; the reaſons given in Boraltonscaſe, Coke 3 pa 
and in Manning Caſe, Coke 8 pars. did move me to beof this opinion, the whic'4 
ſhall maintain, bp reaſons dꝛawn out of thoſe Caſes & vivida argumenta, digt i 
be in Caſe of a will: In £orations calc, there the intent of the Teſtatoꝛ appe 
to be to advancehis ſon, and his Yeirs allo, and that with the Fee ſimple; 
there intended to advance his Heirs allo, and that not by Purchaſe, but totak 
and be in by wap of deſcent,this was his intent there very apparently and fozthis 
cauſe no contingency there; and notwithſtanding the firſt Levilce died be 
foze his Age of 21 pears, yet his Heir ſhould have the Land, the realon ot this 
there collected out of the will it ſelf ; and as there, ſo here in this Caſe his u. 
tent appears many to advance his will; and here this. could not eee 
his having of this Leaſe to come unto his Executo2s. upon the death ol his ia, 
befozchis age of 21 pears : but this could not be in Boraſtons cate, by tlaſm 
that the Jnheritance was deviſed unto his Heir, when he comes to his af! 
of 21 pears : Alſo, if this Eſtate here, deviſed to his ſon, ſhould not reſt in 
contingencp, the wozds of the will ſhouid then be bzoken, the woꝛds being, 
make it to my Executors, &c. and thep fo2 to make them in Goods, as they thin 
beſt : And it was the intent of the Teltatoz here in this caſe, to advance his 


will, and not the Adminiſtratoꝛ of his Son, who might be a meer ſtranger un 


him, it being in the power of the O2dinarp to grant Letters of Adminiliratio 


to whom he will; and this intent of the Deviſo2 is plainlp tollected out of th 


very woꝛds of the will, upon the difference therein made by him, between a ze 
ſent and a future advancement, and one part of the willoughthere to be ern 
ded by the other actoꝛding to the Caſe in 9 Eliz. Dyer, fol. 26 1. A man hy 
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tonſtruction upon the Will, ſo that if it map be, all the woꝛds in the — 
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1 
good Caſe touching a de vile, and the intent of the de viſoꝛ, here by the wude ; 
meaning of this Will Stephen the ſon. had a good and pꝛeſent intereſt, 5 mY 
pending on a pꝛetedent contingency, and ſa upon his death, his mterelb is m 
untohis Adriniſtratoz, who hath the belt right ta this Leaſe now in queſtion an 
koꝛ whom, Judgment ought to be given. Coke chief Juſtice. Judgment in ti wh 
onght to be given foꝛ the Adminiſirato2 of ney, matter here inqueſtimis 
fo? the Leaſe of German, and Sandy Cloſes ; and the doubt ariſeth upon the deaths 
Stephen within age, this Leale being deviſed unto him, quando, even whey he 
thould accompliſh his age of zr pears. Quis interim, he an{wers in his will j, 
foze which age, oztill which time, J make it to mp Executoꝛs, what to do bit 
al) the Mill anſwers & then to make them in goods as thepthink fit; & they. 
cludes his will. in this manner ct ſo with all the reſt ol mp goods, &c. I make it jg 
myæExecutoꝛs here Stephen the ſon dies befoꝛe this his age of 21 years; the gui 
Is. whether his Adminiſiratoz ſhall have this Leaſe, which was in this mmer 
limited, and deviſed to Stephen; this is the general queſtion, and the pinhelthe 
caſe: fo2 the true conſtruction of the ſtate ot the queſtion, it is to be examined whe. 
ther a future, oꝛ a pzecedent intereſt, doth paſs here unto Stephen the ſon by this 
will: if the age here, ought to p2ecede, then the Exetutoꝛs of the deviſoz are ty 
have this leaſe, but otherwiſe it is, if Stephen have a pꝛeſent intereſt bp this vil 
to him deviſed:Wills and the conſtruct ion of them do moze perplex a manghangy 
other learning, and to make a certain tonſtruction ok them, this excedit juris py, 
dentum artem; but J-have learned this good rule, alwapsto judge in ſuch taleß 
near ag may be, and atcoꝛding to rules of Law; and in ſo doing, J ſhall uten 
and this is a good and a ſure rule, if a will be plain, then to collec the meaning 
of the Teſtatoꝛ out of the woꝛds of the Will : we all agree in all theſe Kuleg hit 
we differ in the applicationof them here by this deviſe, there is an intereſ yy 
ſently veſted in Stephen the ſon. Keaſons to p2ove this; applicatio en vita gt, 
1. Bp wap of introduction into the cafe, I do affirm, and agree the thzee Rides 
betoꝛe remembꝛed: everp eſtate, oꝛ intereſt, is either in eſſe, oꝛ in contingeney, J 
to eſtates in eſſe, then are of two ſoꝛts; either they ought of neceſſi*p.to veſtin 
intereſt p2eſently, and without poſſeſſion, oꝛ elſe in intereſt and poſſeſſion pxelenb 
In: if a Leaſe be made at the Common Law; toone foz life, the remainder over, 
and that poſt mortem of the Leſſee, this ſhall remain to another, this is an. 
mainder, yet the woꝛds are future, andcontingent, becauſe the ſame is wem 
mente and begin upon the determination of the fozmer eſtate ; in which tale there 

- was nocontingency;but a Leaſe foz life. the remainder over. And as tuch 

contingencies. ſomeofthem go downwards; Af J have a term foz 100 years 

and do deviſe this to one foꝛ life, and after his diſeaſe, that this ſhall go tu an 
| ther he hath a pꝛelent Intereſt in this, but pet ſuch anJntereſf, ag tannit le 

* — leaſed, no2 pet granted; ag it hath been adjudged in Plowdens Commenraries,kg24. 

Gr. b. in Welkden and Etkingtons caſe. Such a remainder of a term, limited tothelm, 

c good: and it he dies befoze this accrues unto him his Executozs ſhall habe ihn 

and he map releaſe this, but not grant it. Contingencies are only in thzee tut 

sE. 3. fol 3. in the Low. 1. When the Perſon and Eſtate is certain, but upon ſome collateral 
event which map happen, and which map not happen. 5 E. 3. fol.27. where wil, 

am made a Leaſe to John foz his life, reſerving rent unto william during the lien 
William,and that afterhis death, the Land ſhould remain to the Leſſee. and his 

Plwdens Com- Deirs : this is a tontingencꝝ, although uncertain, whether william ſhall ſurvive. 

ment. in Cole- Plowdens Commentaries in Colcthirlis caſe, there is acontingency in the perfon, 4 

thirfts caſe, &c. ton and Hoſe caſe, Paſch. 36 Eliz. Rott. 348. bn limitation to convep unto theuſe 

one in tail, Provided, if he do ſuch an ac, then not to remain, this ſhall never 
main, if he doth not the au: The ſecond tale of contingencies, (S) when the yr 

Regiſter in ſons are untertain, and the eſtate certain, and the time alſo tertain, as 
Formedon. this, it appears in the Regiſter, in Formedon. If land be given to hugbar and | 

5 wife, and the heirs o the body of the lurvivoꝛ of them, then ha ve here an eſtate ia 

their lives; but when one of them dies, the eſtate then doth alter, pet the w_ 
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em is uncertain and J have heard Wray chief Juſtice of this Court ſap, 

that it had been here adjudged, that if the perſons to take be uncertain this is in 
- neingency,a8 2 Leaſe fo2 life made to husband and wife, the remainder to the 
aumbwol them fo2 21 pears; the husband ſells this and dies, the wifeſurvives, 
e nards dies, her advminiſtrac92 had the Leale, and not the vendee of the hus⸗ 


dm betaufe that no intereſt was then veſted it him, foꝛ that it was impoſſible 


to divine which of them ſhould furvive, and the hugband could not grant awap 

this contingency: A z caſe of contingencies, when the perſons and the eſtate alſo 

ig untertain as a Leale made fo2 life, the remainder to the right heirs of 1. S. 
is 


1s acontingent eſtate.” Loveſſes cafe, Paſch. 9. Jac, in C. B. Loveſs made a Feoff- 


| — the uſe of himſelf foꝛ life, with divers contingent ules ; this is a good 


nletmthüng contingencies: There was uncertainty in the perſon. and allo in 
the effate. Now as to the woꝛds of the Will: If Amalie a Leaſe to one, du⸗ 
ring the minozitp of mp Son Clement, until he ſhall come to the age of 2: pears, 

-emainder-to my fon. Clement and his heirs; this is ſetled in him: if a man 
makes a leaſe to another, during the minozity of his ſon > the ſon dies, by this 
the rfiate hall ceaſe. otherwiſe it is incaſe of a Will, becauſe of the intent, there 
it hall betalen by wap of enumeration of the pears: theſe wozds (S/ (hen) E. 
(when) are not much material in this tale here; the Law always delights in ve⸗ 
ing of eltates and contingencies are odiaus in the Law, and are the cauſes of 


troubles, and veſting and ſetling of eſtates, the cauſe ol repoſe and kertaintn. 


Faxes aſe, Hill. 35 Eliz. a limitation of a uſe ta the Daughter, if the ſon comes ,, 


lea, and accompliſheth his age of 21 pears, oz dies. he comes from g. 35 Elz. 


d ſea. and levies a Fine, both contingencies, o2 die: the Law delights in 
veſtingof Eſtates, as the Judges there ſaid ; and it he tome from bepond lea, o2 
die, whether the one o2 the other, the eſtate ſhall veſt. Trupennyes Caſe, after- 
wards called Baidwin and Locks cate Paſch. 37 Eliz. a Leaſe was made to Tru- 


| penny fozſo mann years, it He, his Wite,oz any of his Childꝛen ſhall live ſo long, 
ſever the digjunctive, and it makes it ſeveral, ſo that the Law ſtill delights in wins & Lock; 
veſting ofeſtates.and in p2eventing of contingencies,which are dangerous tothe Calc, Faſch; 
Kingfoz Wards, and dangerous allo to the ſubjects ; here it appears ont of the 3” Eliz. 


Will, and that upon incident conſequents to the will, that Stephen the fon ſhould 
ave the intereſt in the Leaſe pꝛelently; the exetutoꝛ here by the woꝛds of the 
ill, is to have the ſame uſque Stephen the ſon ſhould come to the age of 21 

pears, at 21 pears his ſon to have it, he never once had it, in conſideration that 

his pongeſt fon Stephen might happen to die befoze his age of 21 pearg; but he 
fredhis eyes upon this only toadvance them by his Will, with theſe Leaſes : 

Allo 2 he may marry and have iſſue, bcfo2e he comes to the age ot 2: pears, and 

the ereutoꝛs map be Strangers tothe Teſtatoꝛ; he intended to anvance him and 

his Childzen, befoze his Exetutoꝛs: and put the caſe that Stephen his fon, had 
married de facto, and had a Child, ſhall not his iſſue have this, befoze his 
exceutozs ? without all queſtion he ſhall. The 3 Kieaſon, no pꝛoviſon is here 
made foz anp debt. A fourth Ke xfon, expreſſio eorum, que tacite inſunt nihil opera- 
tur, and that which is here ſaid in this will, is as much, as if had ſaid, that his 

Exetutoꝛs ſhould have the Teaſe uſque, &c. and after to his ſon, to his executoꝛs 

andadminiſirato2s : alſo, omiſſio corum que tac ite inſunt nihil oper atur. A fith Nea⸗ 

im, that Stephen the ſon here ſhould have a pꝛeſent Intereſt, in regard that he 

map diſpoſe of it (acco2ding to the opinion ot lame at the age of 17 years, by 
$ will, but bp all at 18 pears, he may make a Will, and might have diſpo⸗ 

reo, and without all queſtion. if it had been demanded of the Tecſtatoz, he 

wou have declared his meaning toe have been ſo, that his Executoꝛs ſhou'd have 
the Leaſe uſque, but until his ſon Stephen came unto his age of 1 pears, and it 
make a contingenep. in ſuch a caſe by this wap, pou will inrich Exccutoꝛs, 


| which are fo2 the moſt part ſtrangers to the Teſtatoꝛ; and by this poo? Childꝛen 


ſhall be depꝛi ved of their means W this will be the conſequents 
of 
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Cyles pars, 
fol. 8. b. C c. 


The Lord 
Pagets caſe, 
put Coke 1. 
pars. fol. 154 
Hill and Ba- 
cons caſe, 

9 Eli. B. R. 

udgment gi- 
ven for the 
Plaintift. 


Action upon 
the Caſe for 
Words. 


39 Eliz. Rey. 
nolds caſe. 


Judgment for 
the Plaintiff. 


of ſuch contingencies: many by their Wills do limit eſtates unto their 

at their age ot 24 pearg, and ſome at 25 pears.Jn Juſtice Wyndhams cafe, 5 pars 
8. b. a man ſeizedol z Acres in fee, makes a Leaſe of one Acre to A. fo jj, þ 
another Acre to B. fo2life, of the third atre ta C. in tail, and afterwardg reciting 
the eſtates doth Covenant with his Bother, that after all the eſtateg en ; 
determined, he and his heits ſhould ſtandſei3ed of thefatd 3 acres, to the uſe 
his bꝛother in tail, pꝛeſently by the death of one of the tenants foꝛ life, theb 
ſhall have this Acre, and ſhall not ſtap till theothereſtates be ended;but reader 


do ſingula ſingulis, bp the Covenant, the eſtate in the ſeveral acres) veſts Peelenti 


in the bꝛother, without any expectancy, but to take effect in poſleſfion,ag they fal 
and fo here in this caſe, and 6 E. 3. fol. 5 3. agrees with Windhams cafe, fo) the 
Law always delights in veſting of eſtates and foz this purpoſe, will by anf 
tion makecopulative wo2ds,to be as disjundive woꝛds; this caſe hath hren put 
and agreed, that if Land be deviſed to 1. N. after the death ok I. S. this is go, 
tingent deviſe, but ſome doubt map be made of this; fee the Lozd Pagers Cale, 
put inthe Kectoz of Cheddingtons Cafe, x pars fol. 1 54. a good caſe, touth the 
veſtingof a ule, no contingency there, the Law wozks the eſtate, and lo here in 
this caſe. Hill and Bacons Caſe, 39 Eliz. B. K. the verp ſame cafe with this punti 
pal caſe here, and J was then of Counſel with the Executo2,but Judgment yas 
here given againſt him, and the Executo? then ſtanding by me, ſaid to ne 4 
thank you, you have ſpoken moꝛe fo2 me. than the Teſtatoꝛ ever meant; andooin 


this tale, Judgment ought to be given fo2 the Plaintiff, the Adminiſtratm er 


Stephen the Son, and ſo bp the Kule of the Court, Judgment was ſo given ad 
entred accozdinly. | | 


Sir George Reynill Plaintiff, againſt Sackfield 
Defendant. 


12 an Action upon the caſe foꝛ ſcandalous woꝛds upon non cu!p, pleaded,a yer 
dict was found fo2 the Plaintiff. It was moved in Arreſt of Judgment, that 
the wozds, as they are laid in the Declaration, are not actionabie: the wo;ds 
appeared to be theſe, ſpoken by the Defendant of the Plaintiff. (8) The Deed 
which Sir George Reynill the wed fo2zth befoze Sir Jchn Tindall, was fozged, and 
made under a hedge. Jt was urged that there was no ſcandai unto him by the 
ſpeaking of theſe woꝛds, fo2 it map well be made under a hedge ; otherwile, if 
he had ſaid, that it was foꝛged under a hedge;a caſe in 39 Eliz. was remembyd, 
an Action upon the caſe, bzought by one Reyi.olds fox words being Thou arta 
cozening Hnave, and ſhewedſt fo2th a foꝛged deed, a Verdict was found fo} the 
Plaintiff, but he could never have his Judgment. Croke Jutiice. The ſenſe c 
the woꝛds are here to be conſidered, made it, this is only the fabꝛicating of tt 
under a hedge, in a coꝛner, accoꝛding to the true ſaping, qui male agit, odit luca: 
theſe wo2ds are ſcandalous, and well actionable. Haughton Juſtice agreed that 
theſe woꝛds are actionable ; the firſt woꝛds here are not actionable, pou made it; 
as much as to ſap, pou fo2ged it - if one ſhould ſap, this hozſe was ſtolen from 
I. S. and pou ſtole it theſe woꝛds are well actionable. Lodde: idge Juſtice, It 
vide this caſe into parts, if he had ſaid, this is a fo2ged Deed, and you kel 
it to be foꝛged, theſe woꝛds are well actionable, becauſe theſe woꝛds do maki 
him ſubject to puniſhment fo2 this his coucealment of fo2gerp ; 1ftheſe won 
here, being ſevered, ſhall not be actionable, pet then being all conjopned togethtt 
are well actionable, & quæ non proſunt ſingula, juncta juvant. Convert fie 
woꝛds here, if he had ſaid ſo, pou made this Deed under a hedge, and fozged 
it, theſe woꝛds are well actionable; fo here theſe woꝛds ſevered and disjopncd, 
are not actionable, but conjoyn them together, then here is an apparent (rand 
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* is cauſe well actionable, and ſo the Court agreed clearly, that theſe 
— — actionable, and by fuleof the Court, Judgment was given foz 


the Plaintiff 


Smale Plaintiff, againſt the King 
_ Defendant. 


Entred Trin. 11 Fac. B. R. 
2, pars. Rott. 14. | 


Ia WiitofErroz-toreverſe an Utlarp,upon'a pzeſentment alſigned foꝛ Erroz, >" of Ec- 
[ee — was awarded contra F — and the — — — qu wo Tag 8 
Francis, in Engliſh, Non eſt inventus. 2. That the exigent bears Tetic, after the dar rever· 
renknit it: Che Court held the Laſt erro2to be a gooderro2; andfo2 this erroz, £47 Cu. 

bp the ule of the Court, the Utlarp was reverſed. | | 4 


Kirkby Plaintiff, againſt Ungle 
Defendant. 
Entred Paſch. 1 1 Zac. B. R. 
Rot. 176; | | | . 


E Wiitof Erroz to reverſe a Judgment given in an Action upon the tate, in A vrit of er. 
1 London, the firſt erro2 was in the Judgment, which was againſt the Defen- tettec, 
ang Action, quod capiatur, where it ſhould have been, quod fic in ;miſcricor- , 554. „ 7 
e Defendant taken by fozce of this. A [2 Erroꝛ oꝛ that the bail was Pop. 203. 
taken, without any Scire facias iſſued out againſt him the Court clear of opinion 8 C0. 59-50 
that the Judgment was erroneous, and ſo fo2 theſe erroꝛs, by the Hiule of the ft 55: 
Court the Judgment was reverſed, and a ſuperſedeas granted by the Court to — 
deliver the party ſo taken out of Execution. 8 | | 


Marker Plaintiff, againſt Croſs 
Defendant. 


Entred Trin. 11 Fac. B. R. 
Rott. 232. 


% 


Ia Anion or Debt upon a Bond upon oycr demanded, the conditidn of the bebt upon a 


appeared to be in this manner. (8) That whereas the above bounden 5% 


Le chall and will. &c. where the ſame ſhould have been, if the above bounden, &c 
Hall and will, Sec. The Court all clear of opinion, that this was a meer void 


condition, the ſame being altogether jnſenſjble,andnot.compulſo2p, as the ſame 
ought to be, and ſo the Obligation K* ſingle, and without condition * 
2 8 1 | | 


Bail 
% 4. 


5 
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Bayly Plaintiff, againſt Maynard 
Defendant: 


Nan Action upon the caſe foz wozds, upon non culp. pleaded, a Yerdict tyag 
An Aion Tun the fo2 Plaintiff; it was moved in Arreſt of Judgment tha the wong 
upon the Caſe Were not actionable,the wozds were theſe,ſpoken bp the Defendant of the plan 
for words. tiff Thou art a Noguiſh finave, aud a Thief. Cur. Notwithſtanding this be 

ſpoken in the Adjective ſenſe. yet the wozd (Thief) here is a diſting wund by it 
RY | felt and ſcandalous, and ſo theſe woꝛds, as then are ſpoken are ſcandaloug. am 
ny wm] actionable: and ſo hy the Nule of the Court, Judgment was given and ſo entry 
oa : fo2 the Plaintiff. "HT C10. * | | 


* 


Sir Thomas Waller. Plaintiff, againſt "LI | 
Defendant- 


A 


An Informa- an Jnfozmation fo2 Pꝛiſage, who virtute literarum patentium, tam pro donj 
tlon for Pri- - 1? — quam pro ſeiplo, the Defendant demurred upon the infozmat⸗ 
ſage. on the Plaintiff dies. hanging this demurrer : The Queſtion moved, whether 
Mc. 932. bp the death of the Plaintiff, the Jnfozmation doth abate,o2 not? The Courtal 
L | inion that by the deathof the Plaintiff, the Jinfozmer, the Jnfomati 
x Ro. rep. 13% clear of opinion P tie deatht | . 

Latch 251. on doth abate;but other wile it is, in caſe of a Relatoꝛ, upon whole Kelation, th 
Calth. 33. Kings Attoꝛnep General doth pzoſecute here the death of the Kelatoz. doth mt 
Poſt. 23. hate and determine The fuit; allo the Jnfozmer here, being the chief Bult 
Information King. The 7. Jntozmation here viriute officii, and he replies, as in his 
abated per to the! ing. een ti wa abated, 
mort. ownright, the Court clear of opinion, that the Inkozmation here wag 1 


Holeman Plaintiff 5 againſt Karwithy 
Defendant. | 


Entred Paſch. 10 Fac: B. R. 
Rott. 581. 


2 an Action upon the caſe, fo2 a trover and converſion of a certain quantity 
genen 1 Conn. Th Defendane pleads in Bar ok the Action, and intitles him bo 
4 rover cr rover in London, without making of anpanfwer to the-p2operty alledged int 
converſion. Plainttffand without any travers;and foz this caitſe,the laintiffidemurredit 

2a aj this Plea in Bar, foz'thatHp-Hen. Velverton fo: the Plaintiff,noojon 
wil ferve in this Aerion but he ought'toHave'takena travers with an ablq — 
that they were the yꝛoper goods ol the Plaintiff,and to this purpoſe there 2 
| | * 


* 


1 


i 


10 


— — 
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diudged in point, between White Plaintiff, againſt Price Defendant. in a ##i- Plaintiff 
ne and converſion fo2 goods : the Defendant by his plea in bar, intitles —_— 
himſelf tothe goods, by a {aicof them, to him made bp &c. and makes no anſwer 
at all tothe pꝛopertie, and poſſeſſion alledged to bein the Plaintiff, that he was * 


led ok them, as of his pꝛoper goods; and t̃oꝛ this cauſe only, in the Exthe⸗ 


part II Termin. Mich. 11 Jac. 


| poſe Chamber, this caſe was adjudged againſt him, and fo2 the Plaintiff, by all 


the Judges. Dodderidge Jultice, Poſſeſſion, without p2operty,is a good cauſe. to 
maintain an Action in general (5) an Action of Treſpaſs, but not in this Nett- 
an;fo2that in treſpaſs there are maup Pleas which wiil well ſcrve, as his fræ- 
hold; the which ſhall not beſo in this Action here of Trover and Converſion ; in 

is pzincipal Caſe, the Court was clearly of opinion, that foꝛ this omiſſion, the juagment 6# 
Flea tn Bar: here was not good, and therefoꝛe by the Nule of the Court, Judg- the Plaintiff. 
ment was given» and ſo entred koꝛ the Plaintilf; | = 3 


» © Goodgroome Plaintiff, againſt Moore 
Defendant. 


Entred Paſch. 10 Zac. B. R. 
Rott. 204. 


* 


na motion in arrest of Judgment, by George Croke, the caſe appeared Arreſt of Judg- 
U tobe this upon the trial of a Cuſiomofa Copp/hald, a verdict was found r. 4 

in the Plaintiff, the matter moved in Arreſt of Judgment, was, That there was 17051 7518 
a mis trial; the venire facias being miſawarded, the kame being but of one place, 
whereas it ould have been ol two; the cuſtom of the Copphold was alledged to 

be, in themanno2of de Warrheld, within the manno2of Warr: grave, and the venire 

facias Wag de Warrgrave tantum, where the ſame ought to have been of both, (S) 


de Warkeld, & de Warregrave, and this is warranted ſo to have been by the Bool 1 
of 9E 4. fol. 50. Dodderidge Jultices Tf Dale be alledged to be within the Wann 92 9E. 4 101,50 


of Sale, the venixe facias ig to beof Sale only; and if the venice tacias Had been here, 

De Manctio, this had been good. which was agreed untoby Haughton Juttice. Dod- 

deridge Juſtice, and the Court agreed this venire tacias tu he well awarded, and that 

of 9E.4. tol.50. doth not warrant the venice facias here to have been at 

both plates; ſo that here is nomiſ-trial in the tale, the venire facias well award- judgment for 
ed; andfo by the inle of the Court, Judgment was given fo2 the Pfaintiff, the amid 


42 Rogers 
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I. Rogers, Plaintiff againſt Parrey 
I | Defendant: 
| | 


Fntred Trin. 1 i Tac. B, R. 
Rott, 223- 


An Action up: I an Action upon the Caſe gzounded upon aſſuinpſit, upon Non aſſumpſit lens. 
on he caſe up» I ed, a verdict was found fo: the Plaintiff. Jt was moved in Arreſt of ho 
2 Cr, 3 25 ment, that the Declaration was not good, wherein the caſe appeared to bethig, 

The Plaintiff ſhews in his Declaration, that inconſiderattonof ſo much by him 

paid to the Defendant, the Defendant did aſſume, and pꝛomiſe unto the Plaintiff 
: that he would not exertile the trade of a Joyner, in a ſhoꝑ, partel ofa houſe,tohin 
demiſed in London, foz 1 pears, durante termino prædicto, and foꝛ beach chews, 

that he had demiſed this to a Jopner, wha did there exertile the trade ol a Jom, 

g during the laid term, and contrary to his p2zomile, unde actio accrevit, excepting 

f taken to the Declaration. x. Becauſe he doth not ſap, that he there uſed the tay 
of a Joyner during all theſaidterm, and whether this ſhall be taken to be bh 
intendment, when heſaithonlp, during the term generally, whether this ſhallte 
intended to be the whole term, oz but fo2 ſome part of it. Coke chief Juttice, there 
will be a difference, where the aſſumpſit is tn the Negative, and where in the Al. 
firmative, as where a man is bound, that ſuch an one ſhall inhabit in ſuch an 

| + Houſe durante termino, , this ſhall be taken to2 the whole term and ſo is Colttird, 

Planens Com · and Bejuſhins caſe, in Plowdens Commenraries, tol.2 1. but where the p2omile is inth 

menearies, fol. Negative. this is as much os to ſap, and undertake that he will not do it at 

25. GM. np time during the Term; and this is the difference. Haughton Juſtice. He oughtts 

have alledged, this Teaſe to be made, and to have continuance. Coke chict jutiice, 

This ought not to be by him ſo alledged in this caſe, in as much, as it waga 

Leaſe certain to him foꝛ 21 pears, and he ought not to aver that, which of itll 

doth certain!p appear unto the Court 3 here this doth appear of his own ſhebing 

and ſononeedof anp averment: and as the Objection made, that this Leaſemay 

be ſurrendꝛed up this ſhall not be ſo intended, if it be not ſhewed by the other 

party; one well ſaith thus ot diſcretion, iſta diſcretio diſcretionem contundit,and fo 

it may be laid here in this caſe, talis certitudo certitudinem confundit & delinit 

Croke Juſtice. The doubt which at the firſt troubled me, was, foꝛ the binding of un, 

that he ſhould not uſe and exerciſe his trade, being his livelphood. Coke chict ju 

ſtice, This js not lo: being but foꝛ a time certain, and tn a place certain, but nog 

neral reſtrãint there is here. The Court agreed with Croke Juttice herein. that a 

man cannot bind one, that he ſhall not uſe his Trade generally, this is not god; 

but Coke chief Juſtice, Croke Juſtice, and the whole Court, agreed all in thigclear- 

lp, that as this caſe here is, foꝛ a time certain, and in a place certain. a mm 

may be well bound, and reſtrained from uſing of his Trade; and ſo by the whole 

TP or Court. here is a good bꝛeach of pꝛomiſe aſſigned, which well entitles the Plats 

— gf tiff to his action, that the Declaratjon is good ; and ſo by the ule ok the Cour, 
Judgment was given, and lo entred fo2 the Plaintiff, 
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Exceptions taken to the Return of a 
Writ of Reſcous. 


« 70t2, That the Sheriff ol Huntingtonſhire, did return a Reſtous againſt two The retury of 
a the Father, and the Son; againſt the Father, fo: reſcuing a writ of Ret. 
of his Son, and againlt the ſon fo2 reſcuing of himſelf; as to the Father, the re- © 
turn was ſufficient and certain, both fo2 the time and place, but as againſt the 
ſon; George Croke did except againſt the return, that the ſame wag inſufficient and 
uncertain, the fame wanting ſuch certaintp,-bothof the time when, and of the 
place the ſame was done. Dodderidge Juſtice. The Return here is good and 
certain, and this ſhall de intended to be at the ſame time that the Father did reſcue 
the ſon, that the ſon, alſo at the lame time, did there reſcue himſelf ; foz the He: 
turn ig or the reſcous of the Father, that he did reſcuehis ſon, and this is certain 
to allreſpects, and the ſon reſcued himſelf, without ann limitation of the time 
when ;this ſhall be taken here to be at the lame time. fo2 this woꝛd (&) is here a 
junction Copulative, and couples rheſe two together tobe at one and the 
ſame time,'Haughton Juſtice. A Pꝛiſoner may be well reſcuedby others, and yet he 
himſelf wt to have any notice hercof, 0? be ann ways conſenting thereto,no2 guil⸗ 
ty thereof; and it map lo be, that one map reſcue a Paiſoner at one time, and that 
hehimſelfmap well reſcue himſelf at another time, and fothe lame may be at ſe⸗ 
beral times; and thexefoze, fo2 that in the ſteturn of the Releous againlt the ſon, 
fo; reſcuingof himſelf, no time is ſet down in the ieturn when this was done, 
the ieturn fo2 this cauſe is inſufficrent: But by the Rule of the Court, the ſon be⸗ 
ing pꝛelent in Court, was fo? this Neſtous fined at 40 s. and Impꝛiſoned, and a 
further time fo2 the Father to appear. 


Gregory Plaintiff, againſt Wilks 
Defendant: 


N an Action upon the Caſe, fo2 ſcandalous woꝛds ſpoken by the Defendant of ;. ;<-_ 
[ the Plaintiff, upon Non culp. pleaded, a Verdict was given 105 the lai, — — 2 
It was moved in arreſt of Judgment, that the woꝛds were not Actionable: word. 

The Cale appcarcd to be this, One Martin did exhibit an Infoꝛmation againſt 
tuo, tam pro domino rege, quam proſcipſo in ſcaccarioꝭ afterwards Marcin pꝛocures 
Litenles to make Compoſition with them: The Defendant laid, that the Ticenſes 

hich Martin had out of the Exchequer are foꝛged, and Gregory foꝛged them: mo- 
ved bn Hide, that theſe woꝛds are not actionable. becauſe they are woꝛds indefi⸗ 
nite and untertain; he doth not ſay all the Ticenſes,and he map have other Licen⸗ 
les and the Statute ok 18 Eliz. cap. 5. whithſets downthe ozder of thoſe Tiren⸗ Sue .. 
les, the lame is to be obſerved. Haughton Juſtice. The Plaintiff here is ſlandered Pf 
by theſe wozds here, inaſmuch as the Law doth admit of luch Licenſes ot the | 
Court, teulp foz to compound, and theſe to be in Scripris, under the hand of the 
— and therefoze it ſhall be a good eauſe of Action againſt one, fo? ſaping 
hatthis Litenſe was td:ged, & this to be fo, notwithſtanding the inference made 0 


out 
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Statute of out of the Statute of 18 Eliz. cap. 5. It is here laid in facto, that an Info 
1 Eli. cap. 5. tion Was b2ought againſt them, andLicenſes laid to be obtained — 
and it is likewiſe laid, that the Defendant ſaid, that theſe Licenſes were fog 
and that bn Gregory the Plaintiff;if it had been ſhewed that there were other Ai 
tenſes, it might then have been otherwiſe, but no ſuch thing appears, bein mot 
laid, none mentioned but only theſe Licenſes, and as the wo2ds are here laid thy 
are ſcandalous and well adionable, and the Plaintiff ought to have his Jug. 
ment. Dodderidge Juſtice. It is here laid in this Declaration, in the innuenqo that 
theſe are the ſame Licenſes, of which the woꝛds were ſpoken : The Jnfozinatig 
was againſt two, and fo it is laid, and Licenſes obtained by the Jnfomyr 1 
compound this in Judgment of Law, is but oneLicenſe, notwithltanding 

Infoʒmation was bꝛought againſt two. Croke Jutiice. The matter here jg, the 
fo2gingof a Licenſe, and it is not material whether many oꝛ few. if fozged py, 
deridge Juſtice. The Declaration here'makes this plain; that theſe wozdgar aui 
onable, foꝛ examination being had of theſe Licenſes, granted by Barondouther. 
ton; and la it isſetfozthin the Declaration, that Dixit de prædictis licentis, that 
they were fozged ; this makes all verpcertain, and goeth unto the whole. Hwy}, 


ton Juſtice. agreed herein, that this exp2eſſion in the Declaration doth help al: 
And lo the Court was allclear of opinion, that the wo2ds, as they were 
| are ſcandalaus unto the Plaintiff, and well actionable ; that the Plaintiff jay 
Judgmenr for juſt cauſe of Action, and his Declaration certain and ſufficient, and therefcy 
the Plaintiff. the ule of the Court, Judgment was given, and ſo entred foz the Plaintift 


Killick Plaintiff, againſt Barns 
Defendant. | 


an 48on of TN an Action upon the Cale fo2 words ſpoken by the Defendant to the Plaintiff 


#jcamen- Acres of Land, rendzing acertain yearly Kent, the Leſſee ig ouſted of one 


In an Action of - i 5 11 the 6 
an Action of Treſpaſs and Ejectment, tried at the Bar, it was upon ie hol 
Treſpaßs and {eb hen to the Jury held bp Haughton Juſtice, That if Leſſee fo2 years — no! 


x the Leſſee ſtill continues papment of his whole ent unto his Teſſoꝛ pet this m 
— 5 the Rent is no Poſſeſſion foꝛ the Leſſoꝛ, but the Leſſee by this i pr | Da 


| 

Z 

the caſe for The wo2ds being, ('Thou art a conjuring Knave) upon Non culp. pleaded, the | 
_ woꝛds were found, anda verdict given fo2 the Plaintiff. Heath moved the Court WM { 
in Arreſt of Judgment, that the woꝛds are not actionable, foꝛ by this heonly 

calls him Knave in effect. foz which woꝛds no Action lieth : ſo if he had called 0 

him thieveſh Knave, no Action lieth foz theſe wods, as it hath been here adjudg- q 

ed, and ſo of villanous Knave : The Court all agreed clearlp, that theſe wi2ds j 

8 are not actionable, unleſs he had ſhewed ſome other matter by way of induc 0 
quod querens Nil ment to the Action ; as it he had ſaid, That he raiſed Spirits; but as the wojds f 
capiat per gil. here are laid to be, they are not actionabie, and ſo the Kule of the Court was lo 0! 
lam. the Defendant, & quod querens nil caplat per Billam. | al 
t 

oa i 5 be 

Printiſe Plaintiff againſt Hodoskin 4 

Defendant. 5 


. 
N 


— 
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and he in the Ne verſion diſſeiſed of his Free hold. But by Dodderidge Juſtice, 
this is not lo, ik it were, this would then be very grievous to him in the Rever⸗ 
| ran.if by the Leſſees permitting luch anouſter, and ſtill paying of his nent, if 
this hald be a diſfeiſin tothe Keverſioner 3-and Coke 3 pars, fol. 77. & 78. Fer- c,,.. 
mois Cale over rules this in the Caſeof Fines that the Leſſoz ſhall not bp this c — ak 
-oteive any pꝛejudite at all, foꝛ that here map be fraud between the Leſſee, and 


arty which ouſted him of part, which is manifeſted(as in the Cale of Pines) 


by pupſnent of his nent. 


Hodges againſt Humkin, the Maior of 


. NAS SAA 


Lis erret. 


er ⸗ 

ar 5 EY | | 2 : 7 A Certifcate 
b. the Return of a Habeas Corpus, and the Certificate of the Maio? of pou the ec. 
it Iser ko: canſe of the mp2iſonment of Hodges; he certifies the Cauiſe rn of a . 
ts be (Ouia ſe male geiſit) and fo2 uſing of undecent ſpeeches to him, and that © . 

ad in his Hall with a'ſpit,- iaſultum fecit, & conatus tuit.cum vulncrare, this he ter- - 

| his Hall wirg aur, I oy as >. | 

* t15:3. fo2 the cauſe 'of his Impꝛiſonment by wap of Juſtification.  Hodzes 


being thus Impꝛiloned, was bꝛought up. by a Habeas Corpus, and; upon the 
Return and Certificate, the cauſes of his Impꝛiſonment therein ex pꝛeſſed. M- 
jet took dibers Exceptions to the Cerrificate- of the Maioꝛ. 1. The Certificate 
dught tocontain certainty in the Cauſes of the Ampꝛiſonment, which 18 ngt fo 
| here, the lame being too general (S.) Quia ſe male geilit, aitu if there Was ann 
juſtcauſeof Ampꝛiſonment, by undecent woꝛds by him uled, then his Ampꝛilon⸗ 
ment ought to have been pꝛelently purſuing. the offence ; as appears. Coke 5. CoFe g pars, 
pars, 119. 120. in Doctoꝛ Bonhams Cafe, that the Impꝛilonment onght to be 
immediately after the offence; but here it appeareth that the woꝛds were ſaoken © * 
in June, andthe Impꝛiſonment fo2 theſe wozds was in Augult following; 18 40 
the manner of the offence. it is ſet fo2th, that he in his Hall with a ſpicgtojvicun 
fecit & conatus tuit, eum vuluerare) there wants theſe woꝛds (that he did nat ſa 
do) Allo, that which was done, was done in the Ritchin, not in the Hall here he 
ought to have had legale Juditium. & he was not here to have been his own Judg. 
Allo foꝛ the manner of the Impꝛiſonment, this is no ways at all juſtifiable, as to 
have him thꝛuſt into the Dungeon and to be there kept without bzead oz meat; al⸗ 
ſo there is no caule here ſhewed , foꝛ keeping of him ſo long in P2iſon : foꝛ excuſc of 
himſelf herein he laith, that the contempt ſtill continied from Augutt, the time 
of the Anpꝛiſonment, until his receiving of the Wꝛit of Habeas Coxpus; but in 
all his Certificate he doth not expꝛels (as he ought to have done) what manner of 
| contempt this was (this being the ground ok his <mpzifonment) that ſo the 
Judges here might have judged of the ſufficiency thereof, and that this ought to 
be ſo tertainly ſhewed, appears by Speccors Caſe, Coke 5 pars, fol. 58. and Coke 8 Coke 5 pars. 
pus, fol. (8. B. in Trollops Caſe: The cauſe of Depꝛivation, and the cauſeaf &. 
communication, ought to be certainly expꝛeſſed; ſo hexe the cauſe of this Im- 
pꝛilonment, ought to have been expꝛeſſed in this Keturn; what the lame was in 
parxtitular, and not in general woꝛds (as in Speccots tale) that he wag Scilmaticus 
inveteratus; q; as in Trollops Caſe, that he was extommunicated, Propter diver- 
lis contumacias, not good; thus in the general, without ſhewing in partieular 
row o? fo! what, that ſo the Court here may judge ol the taule, and lo in this Caſe 
now here in quedion; allo the Maio 2 here Hathoifercd a great contempt to thed ig 
{ nifpof this Court, fo2 that after the Habeas Corpus deſibered untachin, to cc⸗ 
move the Pꝛiloner by him thus committed, upon offcr of very good and ſufficient 
| Bail, fo2 tws daps together he * ta ſend him, in contempt of this Court, 
| ” 2 | . — _ 
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ſame, the which is not fo here in this Caſe : 


* not to keep 


and therefoze pꝛaped fo2 the poo2 man his enlargement out of Pꝛiſon, 
tachment againſt the Majoꝛ foz his contempt. Hayghton Juſtice. aan 
ſpaken, was not in pꝛeſente of the Majoꝛ: Here the Ampꝛiſonment wag alt, 
ther unlawful, the ſame being without theſe mozds,” S.) (Quoulque) and wink, 
ſhewing fo2 what cauſe he was thus Ampꝛiſoned bn him; he ought nat oq 
miſon him foz ever, therefoze his return as to this is lufficient;to2inthishi 
1 „ he ought to have ſhewed the certain cauſe of his being Jmpjiſong 0 
him, ſo that the ſame cauſe ought to appear to the Court, whether the ſame j 
lawful and juſt oꝛ not; he ought alſo to have expꝛeſſed the time, foꝛ what time 
did Ampꝛiſon him: In both thefe matters he hath here failed and therefohis 
return is not good: Then as to the matter of the aſſault, — the ſole 
and cauſe of Ampꝛiſonment: This as it is alledged, is meerly frivilougan 
idle, as in the fieturnthe ſame is expꝛeſſed: He ought alfoto have ſhewe) inhis 
Return. what manner of Jmpziſonment he had impoſed upon him, the which he 
hath not here done and ſo foz this cauſe the Return is inſufficient : the aj; ig 
conſervator pacis of every plate, and map keep the Peace from being byky, as 
againſt himſelf. Dodderidge Jutiice. This Return here, ag to the miſ-demean;; 
of the party Ampꝛiſoned, this doth ſtand upon thzee parts. 1. is mode 
inſaping, that ſuch a one being Majoz, was not Majoz. 2. Foz ealli vg 
a Tpar, and this pzoved. 3. Foz the aſſault. Foz the two firlf, e tant her 
juſtifie the 1 fo2 he cannot Jmpziſon yim foz his male geſturegy; 
wards him: As loꝛ the aſſault, this tannot continue ſo long, as between theting 
that the offence is here laid to be done ( being in June) & the Ampꝛiſonment oxy 
ſame being in Auguſt following: And foz the other matters ex pꝛeſſed inthe 
turn they are very frivilous, and no ways at all material. As to the netuni 
ſelf, the lame is bad, and uncerta in thꝛoughout, and this was a verp barbarm⸗ 
courſe by the Majo, to have him Ampꝛiloned in ſuch a manner, as to be keyt in 
Dungeon and that without Bed Bead, oz Meat, & that without ann ju uu 
at all, and ſo the Heturn here is inſufficient, the Ampꝛiſonment unjuſt, and th 
party ought to be __ Croke Juſtice. This Keturn is not good, but an 
gether uncertain and inſufficient here, both the Majoꝛ and Hodges ought tolear 
how to behave themſelves : Here the ſpeeches uſed by Hodges, are very unſeemly 
ſpeeches, and unfit to be uſed by him to anp one, muchleſs to ſuch a perſonagth 
Majoz was, being 2 in authozity and an Officer of the King ; but pet, 
fo2 ſuch woꝛds thus uſed, the Majo ought not to ule a malicious kind of Imi 
ſonment in regard ol the time of it when the ſame was, being ſo long time after 
the offence, as in Auguſ,fo2 an offence in June befoze ; and allo in regard of the 
manner of this Ampꝛiſonment, and of the plate where, he being to be thzownint 
a Dungeon, and fo to he there kept, without any Bed to lie on, oz any nt 
meat to eat, and foz all theſe Cauſes, the Jmpziſonment was unlawful ; An 
ſonment ought always to be accoꝛding to the quality of the offence, and ſo ipth! 
Statute of Magna Charta, cap. 14. and of Marlbridge, cap. 1. ſecundum maggitud: 
nem, & qualitatem delicti the puniſhment ought to be, and cozreſpondent tothe 
Allo the puniſhment oughttole 
inflicted fo2 the offence, flagrante crimine, whileſt that the offence is ks 
which was not obſerved here; and the Jmpziſonment here was unjult bel 
long time after the offence : Fo2 one toſap that the Majoꝛ is a Tyar this isn 
niſhable, fo2 this is the ready wap to bꝛing him into contempt,and therein 
ought, and that deſervedlp tobe puniſhed fo2 thig but the manner of thigpuni/ 
ment ought to be obſerved : Here the return is altogether bad c inlufficient, tf 
Ampziſonment unjuſt andunlawful, and ſo the party ought to be | 
Dudderidge Juſtice agreed herein: And if a Conſtable do arreſt one and put 
in the Stocks; as he map do by the Book of 22 E. 4. fol. 35. B. pet oilght 
him there bp the ſpace of a Weekzno moze might the Majoz keen hin 
here in Pꝛilon lo long aghehath done. Haughton Jultice. It would be good — 
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| wh Kill of the Court let at liberty, and abſolutelp diſcharged of his Ampzi- charg ed. 


In > 8 & TY oe. 2 Cx TO Th O& wh & & wn * wn = we 7 A Jo a FOG 


Par Il j Termin. Mich. 11 Jac. 141 


r 


verpfitting to bind them all to their good behavioz, and ſo by the Rule of the Lakes by the 


Court (there being no cauſe ſhewedtodetain Hodges in Pꝛiſon) he was — 


Dolley Plaintiff, againſt Davies 
Defendant. 


pꝛohibition moved fo2 by Velverton, theCaſe appeared to be this: The 4 prohibition 
1 — being Parlon of a Pariſh in Briſtow, did libel in the Spiritual gie 
Court againſt the Plaintiff,being an Jnn-keeper of the Bear in Britiow,to Have gaing an 1nn- 
Tithes ofthe P2ofits by him made of his Kitchen, Stable, and Wine cellar , and keeper. 

lays in his Libel there, that he made great gain in ſelling of hig Beer, having 


y 


| 2 5001. and ſold the ſame foꝛ 1000 l. and ſo libelg foꝛthe third part of 


wits of the ſame, and ſets fozth in his Libel, that this Tithe is due unto 
per communem legem Angliz:and ſets fo2th in his Libel, that negociando & 


ja 


| trakcando, he doth bargain and fell Beer in his Inn fo2 10001. which he bought 


ii 5001, and gained in his ſale zoo l. and better, of which gain he ought to have 

ithe,- Yelverton moved fo2 a Pꝛohibition, ſetting all this matter foꝛth in his 
ſian; and further ſhewed, that the Defendant had pearly of the Plaintiff 
1 the leaſt. Dodderidge Juſtice, The Defendant would have Tithe, . as J 

, alſoof the Kirchin-Nfuff. Clench Clerk of the Papers; infoꝛmed the Court, 
that there was a Parſon who libelled koꝛ Tithes of the gains of x0 pound fo2 _ 
100 l. put out, and a Pꝛohibition was granted: In this pzincipal Cale, by the „ H 0 
Aule of the Court, a Prohibition was granted. I 


Painter Plaintiff, againſt Warn 
Defendant. 


$ {> © IMs | 
J. an Action upon the Taſe foꝛ ſcandalous woꝛds ſpoken by the Defendant to 
the ſonof the Plaintiff, of the Plaintiffhis Father; the woꝛds were theſe en Action 


upon the caſe 
for words, 


on non culp. pleaded, a verdict was found fo2 the Plaintiffl. Warre moved the 
Court in arreſt of Judgment. 1. That theſe woꝛds are not actionable, 6 Jac. B. R. 
an Action bzought fo2- theſe woꝛds, CS) Thou art a Thief, and haſt ſtoln the 
Lead off ol the Church, and upon a motion, in arreſt of Judgment, held not acti- 
able. 2. The Declaration here is without a ſpecial averment, that he was 
worth lo much in Goods and that he had ſuch Goods: and without ſuch an aver⸗ 
ment here, the wozds are not actionable,in 42 Eliz. B. R. An Action upon the Caſe 

words was bꝛoughtiby a Goaler,fo2 theſe woꝛds ſpoken of him. (S) The Goa - 42 Eliz. B. R. 
ler hach no ſheets in his houle but thoſe that were ſloln foꝛ him; adjudged that 
thele wds were not Actionable, without a ſpetial averment inhis Declaration, 


) hp Father is a Thief, and hath ſtoln moꝛe Goods than A am woꝛth : Up- 
h 


hat he had lome ſheets in his Hoaule; & ſo here in this pꝛintipal Cale, the Plain- 


tif in his Declaration ought to have averred, that the Defendant was wozth 
@omuch in Goods when he ſpake the woꝛds. Dodderidg Juſtice. The wo2ds 
N 2 ; here 


C. 
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Note the dif- 
ference be 
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aud (for) 


Judgment for 
the Plaintiff. 


A prohibition 
to the Court 
of Requeſts. 
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in the Declaration, of the latter part of the wozds, allt 
ain; bur othertpie, if the words were,Thou art a Chil 
relation a | 


otherwiſe the 
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Glaſcock Plaintiff, againſt Rowley 
Defendant. 


Na Pꝛohibitionto the Courtof Kequeſts,the caſe appeared to be this: Glſc 

being Leſſo2 foꝛ pears, rend2ing rent unto him, with a condition of reentry, in 
non-payment, the Leſſee fowes the ground, and afterwards aſſigngover the in 
reſt of his term foꝛ one pear, and the Cozn then growing upon the Land, unn 
Robert Rowley the Defendant and complainant in Chancery, foz to be ſabed ham 
leſs of a bond of 60 l. in which he was bound with the Teſſce ; the nent wasbe 
hind, and being demanded, was not paid; the Leſſo2 (being the now Plaiitif) 
enters fo2 a fozfeiture;E after in commiſeration of the Leſſee, (after acceptane# 
his rent grants the Com upon the Land, to a third perſon. to the uſeof the Lan 
and fo2hig benefit ; hereupon Robert Rowley the Aſſignee of the Leſſee, print 
his Bill in the Court of Kequeſts, againlt the Plaintiff, the Leſſoz, and agel 
the Leſſee, and the Aſſigneeof the Coꝛn, and doth thereby ſuggeſt a Combinam 
to be between the Leſſo2 and Leſſee, to make a foꝛteiture ot the Leaſe, and(oly 
this wap, to defeat himof theCozn, being his ſole ſecuritp,fo2 his zune, 
leſs from the Bond of 501. in which he was bound with the Leſſee. In thera 
ſwer to this Bill all the Allegations in the Bill, were by them denied upon Oat); 

et without ann further pꝛoteedings oꝛ ann pzoof at all, made of the matter "= 
Bill contained the Court made there a Decree againſt Glaſcock the Lelloy, 
the other Defendants in the Bill to this effect, (S) that they all of them, for 


- "Ss *'SI 


285 4 it, but only the others; here then have erred in their Decree, in the 


tit 


rern 
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Complainant harmleſs, from the la Band of 60 1. Upon this, Glaſcock 


"ſave che E Croke, moved the Court fo2 a Pwohtbition. Dodderidge, Haughton, and 


erte Jace. We will never heroeramine a matter, after a Decree there paſſed, 
aid profit nted by them. notwithltanding that the Judges there, in the Court of 
gane, have erred in their pꝛaceedings, and miſtaken the matter, in point of 
lep. they will there intermeddle, with matter in Law, where any of 
Ar herties have remedy bythe common Law, there inſuch a caſe this Court will 
r a Piohihition, to p2ohibit their p2oceedings, but in no other caſe : The 
Jeurt was all clear of opinion, that here mas a plain miſtakingof the matter of 
ity bpthem; and if this matter had been befozeus, in point ot᷑ equity, we 

ve ſeen no cauſe to have charged Glaſcock with the bond of 40 l. o2 with 


A v, the which we cannot here now remedy, Haughton Juftice: ere 
wave ſuffered him to enjoy higterm, and to have his rent accozdinglp,' as 
elan bath given it unto him, but yet they by their Decree, havetricedhim in 
other wainer, in making him ſubject and liable unto another charge (8) the 
ngity ofthe Bond of 60 |. and this is as grievous, as it they had done the o⸗ 

i chis we cannot now help: pet if then have there common uſed to do ſo, we 
«Mtn remedy this here one wap oz other. The Court was clear of opinion, 
that thepſaw no cauſe to charge Glaſcock, but they would be verp well adviſed 
ad th te granting of a P2ohibition here in this caſe. 41 


1 1 » 
94 


Notij Int in this cale Glaſcock, in the Court of Kiequeſts, put in his anſwer 
e Bilifointly with the other Defendants, in which he did not well, fo2 he 
waving matter ſufficient to free anddiſcharge himſelf of all matters in the Bill 
whichthe other Defendants could not da,) he ought to have anſwered alone by 
melt, and then if he had done ſo peradventure then would not have made any 
Nerve at all againſt him, but againſt the others but now he jopning with them, 


A 
Child Plaintiff againſt Horden 
Defendant. 


[7 an Aion upon the Cale fo2 a pꝛomiſe, the caſe appeared to be this ; There An gion up- 
being ome difference between the Plaintiff and the Defendant. touching the pre ele ior 


quantity of the ent to be paid by the Defendant to the Plaintiff, the Defendant 
ſaid, that if J. S. would ſap and affirm, that the Kent reſer ved upon the Leaſe was 
bl he didthen pꝛomile, and aſſume, koꝛ to double this to the Plaintiff. }.5. did al 
femthe rent tobe 6 1. rhe Plaintiff demanded payment of double the ſum actoꝛd⸗ 

g to the pꝛomiſe, which the Defendant refuſed to pan; upon this-refufal the 
van . his Action, and upon Non aſſumpſit pleaded, a verdict was gt- 
ende; the Plaintiff. Henden moved fo2 the Defendant, in Arreſt ok Judgment, 
thatthe Declaration is not good, becaule that no notice is therein laid, to be gi- 
ben e this, unto the Defendant, it being only laid in the Declaration, that J. S. 
affrmavic the rent reſerved to be 6 1. without any notice at all expꝛeſs, oꝛ implied, 
given ofthis to the Defendant; as he ought to have done, and as was requiſite 


do have been done here in this caſe. 1. Betauſe there was no time certainſet down, 


2 122 


© 


lane, notice ought to be given to the party, to be there toreceive the ſame,F this 
to bels becauſe no time wag limited, but indetinite: here that which is to be — 
R e 2-08 touch⸗ 


in anſwer, ſhall be alſo participant with them, in undergoing the ſentence of the pronmwition de- 
Decree» which paſſed againſt them all, and ſo no Prohibition wag granted. — — 8 de 


8 unte Barrows caſe, 19 Eliz. Dyer, fol. 354. placito 32. where money was to be - 9 Eliz. Dy „, 
paid, 02 tend2ed, at a place, fo2 the altering of auſez no dap being limited fo2 the ol. 354+ Ge. 
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6 Jac, Teddy 
Plaintiff againſt 


Benſted. 


Note the diffe · alp to double his rent, cum inde requiſitus. Haughton Juſtice. This here is an im 


rence where 
notice is to 
be given and 
where not. 


touching the affirmationof the rent, what the ſame was, was to be dane jy, 
ſtranger (S) bn]. S. and this is alſo with a penalty, to double a rent, it he affirny 
it to be 61. and therefoze notice ought to have been given unto him of this. 4), 
Teddy Plaintiff, againſt Benſtead Defendant, where one did aſſume, to pay um 
the Plaintiff 101. if he married ſuch an one, he ought here to have notice of thin 
him given; befo2epapment, as in that caſe it was held. Yelverton, no notice igh 
be given in ſuch a caſe, ot a papmentof monep, upon a marriage had, ag it hath 
been here adjudged; if J. S. marry ſuch an one, his Kinſwoman-p2omiſedtogiy 
him 101.nonotice is to be given of the marriage, and fo allo it is, if one promiſe 
to give 101. toone when he doth marrp ; no notice is to be given of this; other. 
wile if the payment was to be with a penalty, there notice tobe givenaejei 


plied notice; there will be a difference, where the thing is to be done pine 
to the Plaintiff himſelf, there notice is to begiven of it, but if it be to bedg 

a ſtranger, there pou which have undertaken this, at pour perils, you onght 
do it withont any notice given to pou of the ſame : here the Defendgnt was hy 
the Plaintiff requeſted to pap this monep, accoꝛding to his pꝛomiſe, which u 
he refuſed :upon which refuſal, the Plaintiffhere had jult taule of Xctionagaing 
the Defendant, without any notice to be given to him, of what J. S. had affirm 
ag touching the rent, the Defendant having undertaken to pay the ſame, an e 
is as pꝛivp to the Act, to be done by ]. S. a ſiranger,as the Plaintiffhimſeliigand 
therefozeno notice of this is to be given, the difference being, where the thing is 
to he done pꝛivately by the Plaintiff himſelf, as tender of money by him thr: 
notice of this ought to be given; otherwiſe where it is to be done bp a aun 
there the Defendant at his peril, ought to take notice of it. Croke Jutiice, ia m 
be bound to ] · S. to enfeoff him at ſuch a dan, he ought to be then, and there nn 
upon the land, to have the lame made unto him other wife it is, it he was ban 
to J. S. to enfeoff a ſtranger, at ſuch a dap, fo2 here he hath taken it upon him 
have him there at that time. Dodderidge Juſtice. Jif a man be bound, to papſuth1 
Judgment as another hath againſt ).5. here he is bound to take notite of it em 


g E. 4. fol. 1. 1. in tate of a Bond; and ſo is 8 E.4.t.1.11. & 21.and18E-4. fol. 1 8. & 24. and 187, 


Coke 8 pars, 
fol. 92. in 
Francis caie. 


t. 5. a. but the doubt here in this caſe is, being in the cale ot a pꝛomiſe, to pay m 
nen upon an Act to be done by a ſiranger, fo2 that he map do this in ſecret, o 
which the other cannot take any notice ; but in this p2incipal caſe, the Conft was 
clear of opinion, that the Declaration was good, without any notice laid to be 
given to the Defendant of what J. S. had affirmed, as touching the rent,thatty 
ſame was 61. and therefo2e (notwithſtanding this exception taken in Arreſid 
Judgment, fo2 want of notice expꝛeſſed in the Declaration to be given, bylhe 
Aule of the Court, unleſs better cauſe ſhewed, Judgment to be given) foi 
Plaintiff. This Caſe was afterwards moved again. Coke chiet Jultice, every 
ſpccial caſe hath his ſpecial reaſon, the erception is here well taken, accozdingi 
the reco2d, but without any ſcruple at all, the Declaration, notwithſtanding! 
thing which hath beenobjeced to the contrary, is good and ſuffictent, without# 
ny notice therein laid to be given by the Plaintiff.tothe Defendant, of that whit 
J. S. had affirmed, as touching the rent, and this doth very much differ from kan 
cis caſe, 8 pars, f. 92, If a man be bound to perfo2m the ozder of JS. no notite ln 
be givenof this (unleſs there be a ſpetial pꝛoviſſon foz notice to be given) bit 
at his peril, being bound, is to take notice of this, becauſe he hath undertaken 
upon himſelf to perkoꝛm it, and where ſuch an undertaker is to do and pern 
a thing, there he is todo and perfo2m the ſame, arco2djng to his undertaking, 
without any notice to him given thereof; lo it is if one be bound to pay ſo muchas 
he ſhalf be found tobe behind in arrerages of rent:no notice is here tobe giben m 
of this, in Francis caſe, there great p2ejudice ſhould follow, it᷑ no notice ſhould beg 
ven being in cafe of inheritance,and none ſhall loſe his inheritance, without mn 
givenof the thing ta be done by him. Ik one doth bargain, and (ell a Wau | 
Copp-holders ſhall not faꝛfeit their Copp holds, without notice given to (hens 1 
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a diſtreſs; and an Avow2y may well be without any notice given here in this 

zincip! caſe, the ſame is in Lieu of an Arbitration, and no notice ts to be gi⸗ 
— is, becauſe he hath undertaken upon himſelf, to do and perfoꝛm this (>) 
ar if 1.5. ſhould affirm the rent to be 51. that then he would double this; and he 
did aſſume and pꝛomiſe todo this this he is by his pꝛomiſe, and undertaking to ene 
do, and perkoꝛm without any notice to him given, that IS. had affirmedthe rent touching the 
to be 6 |. Haughton Juſtice agreed herein, that the Declaratipn here is good, with · giving of no · 
out anp notice therein laid to be given unto the Defendant, that J. S. had affirmed cice. 
the rent to be 6 |. Dodde ridge Juſtice, incaſes ot notice, this differente is tu be ob- 
ſerved;to one who is ignoꝛant of the thing to be done by him there notice is to be 
givento him of the fame ; but if a man undertakes to do the thing, there he alſo 

dertakes, to da and perfo2m all the Circumſtances, ineident to the doing of the 

ne, and that without any notice to him given of the ſame; as if a man be 


hound to Sap unto J. S. 10 l. when he arrives at London, he ought then at his peril 


topayſhis to him» and that without anp notice to him given of his arrival there, 
t here to take notice of this himſelf, becauſe he hath bound himſelf to pan 


2 this appears bp 18 E. 3. fol. 8 & 24 where one was bound to pay the Arrea- 18 E. l 18 


that J. S. ſhould be found in an account befoze audito2s aſſigned; he ought 24 


here is pay this, without anp notice to him given thereof, he being to take notice 


of this at his yum ; ſo it ig where a man is bound to pap, and diſcharge ſuch a 
; fo2 where one doth undertake upon him to do, and perfo2m ſuch an 

at, thireheought to take notiee of all matters neceſſary thereunto, and thercfoze 
fo: this taule, in this pꝛincipal caſe, no notice is to be given, becaule he hath un- 
dertakentodo it; & ſo the Declaration here is good, without expꝛeſſing ofnp no- 
tice thereinto be given bn the Plaintiff to the Defendant. Croke Jutiice, ag rouch- Dig 
ing thepoint of notice, and where the ſame is tu be given, and where not, the dif- c,chmeswvjns 
ference will be, where the thing to be done, hath reference to a third Perſon; and of notice. 
where to the party himſelf, who is to have benefit by the not doing thereof, there 
twtite is tobe givenunto him, becauſe he is cooperarius. Coke chief Jultice. The 
difference is, where the act to be done, is to be done to a meer ſtranger, who hath 
nointerelf, and where to the party himſelf; the book of 33 H. 6. whichis a lead 23H, 6: 
jg aſe fo2 the point of notice, and 2 E.. it a man be bound to J. S. toenteoff ].D. 2 k. l. 

he reluſe the lame, the Obligation is fozteited,fo2 when he names one, to whom 
the fealfnient is to be made, bp this he hath undertaken foꝛ him, that he ſhall ac- 
of the feoffment ; other wife, if it were toenfeoff the party himſelf, to whom 


bound, and he refuſes to take it; it is a true rule, verba ligant homines, in 
piſcipal caſeclearlp no notice ought to be given bp the Plaintiff to the De- 


 Eexdand, but he is to take notice of what ſhould be affirmed bp J. S. and he affirm- 


ing the rent to he 6 |. the Defendant ought to double the ſame accozding to his 
mite and undertaking, and he refufing to pay this being demanded, the 
wane fo2 this had good cauſe of Action, his Declaration is good mithout ex- 
7 mg ol any not ite to be given of this by the Plaintiſt gs the Defendant, and 
; by efiule of the Court, Judgment was given, and 0 entered, (abſque ulte⸗ Judgment for 
nou motione) fo2 the Plaintiff, the Plaimiff. 


Steeneman Plaintiff againſt Richardlſou 
Defendant: * 


— 


1 the Plaintiff:the woꝛds were theſe (S) Thou art a Sheep-thief 3 upon Non culp. on the Caſe 
pleaded, a verdice wag found fo2 the Plaintiff. Winne moved the Court foz the De- for words. 
tendant in Arreſt of Judgment, that theſe woꝛds were not actionable, being 
(enſeleſs wozds ; fo2 the Plaintiff it was urged, that the wozds were — 
« 
% 
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[? an Action upon the Cale fo2 ſcandalous woꝛds {poken by the Defendant to an action up: 
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were lpolien, and it is laid in the Declaration, that they were ſpoken in Wenn. 
12d, where ſuch a manner of ſpeech is frequent amongſt them. Croke Juſſice. 4 
Sheepthief, and a ſtealer of Sheep, is all one in ſignificatton-ifone (peaks ther 
- wozds to another (5) Thou art an out- putter » theſe woꝛds will bear an action iy 
weltmerladd; being there taken, and commonly known, to be a Yo!ſe ſtealer; Th 
Court all agreed herein, that the wozds, as they are laid, are actionable, Jf one 
faith to another, Thou art a cunning, chief, thele woꝛds are acttonable, an adjecite 
wo2dp:ocecding of (cunning) will not aid the ſame, no moze here in this punti 
pal caſe, and the cuſtom of the Countrep is to be obſerved. Dodderidge Jutices 
This caſe herehath been adjudged, in an action upon the cate fo? wo2ds being 
Thou hati tirained a Mare, adjudged, to be actionable, becauſe” the cuſtom of the 


Country, where the woꝛds were laid to be ſpoken, thoſe wozds, were commonly | 


; taken, fo2 ſtealing a Mare, and ſo the manner of the ſpeech, and the plate where 

the woꝛds were ſpoken, is conſiderable 3 the whole Court agreed the woyds, ag 

Judgment for thep arc laid here to be.ſpoken, to be actionable, and thercfoze by the ule of the 
the Flaintiſ. Court, Judgment was given fo2 the Plaintiff. * | 


Warrain Plaintiff, againſt Smith 
Defendants . 


5 IN; 
| Entred Paſch. 11 Fac. B, R. 
2 . Rott, 288. 
In an Agon of 1 an Action of Treſpaſs and ejectment, upon Non culp- pleaded a ſpecial hu 
Trelpab and I dict was found, and argued at Age FP Councel on both ſides, and at the af. 


Eje&tment, -. +, Palch. I 3 jac, argued bp the Judges, and Judgment then given ke the 


1 Ro. Rep. 181. ö | 1 ii SD n . i 
277. Pw Defendant, as the ſame appears at large. Coke 11 pars, fol. 66, 67. ' Magdalen 
% N | e 


11 Co. 56,67. 1 | ee 251 
Note, That after ſeveral Arguments at the Bar in this Caſe, and beſoxthe 
Judges argued the ſame, oz delivered any opinion at all therein, Montague e 
Kings Serjcafit, moved the Tor! in this cafe, being a caſe of very gr 
quente, to have the lame, by the Court to be adjourned into the Exche r Chant 
ber, to receive there a final Judgment; upon the Arguments of all the Judges 
where acaſ-is The Court denied to do this. Coke chief Juſtice, This is derogato:p ew 
rob2adjourned ajcjent i3der. of the Common Taw extepting in two cafes: na caſe in Law tan 
into —— ſhewed to be adjourn#d into the Excheguer Chamber, befoze — 
due gusmno Judges in the ſame Court, where thecauſe is hanging and theſe were 


. 


and whet e not. ] | pita, | 
biin cafe, tale ot the boſtnati, Calvins caſe, 7 pars fol. 1. and the Caſe of Sattons Holpiral, | 


Calvins caſe, 


* meg. fol. 23. and na others: befoze Argument here and difference inopintonby 
Ol. I. Oe. 
journ the ſame th ither oz by Mꝛit of Erro2;and if it ſhoiild be otherwiſe it would 
be very nich againſt the dignity of this Court, of which we are Judges, and as 
Judges we are to maintain the dignity thercof. Dodderidge Juſtice, we ate non 
made the pꝛoper Judges of this cauſe; and therefoꝛe the ſame ought firſt to be a 
Rules for tlie gut d here, and after argument by us, foꝛ cauſe of difficulty. we may then adjourn 
adjourning of the ſame over into the Exchequer Chamber. but notbefo2e. The whole Courts 


caſes mans greed with him herein. Coke chief Juſtice. Theſe rules are to be obſerved, fo! the | 


Exchequer 
Chamber, 


adjournment of caſes of 'difficuſty, into the Exchequer Chamber. 1. Cs 
ought to pꝛocted cx matione curiæ, but not of the party concerned, 2. This bn 


* 


Pall 


the lame being very ſenſible; and ſignificant wozds, in the Countrep, when thy | 
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the Judges, oꝛ agreement-bp the Judges; upon their differing in opinion; tyad- 


2. S8 @ a. <3 11 ̃ I ... —˙* » . 
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| ad -and the lubſequent beginning not material. 
fl 


— 22 oe 
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Wiitof erro?- 3. When the caſe is adjourned thither,if a Fudge dies, the mat- 


—— is is not to ſtan, but ta poceed ; and ifoneof the Judges have there ar⸗ 
— udge be made, but the lame ig to pꝛoceed, and a new Judge being made, 


mit moſtconcerns (Sgaudeat de hana Kortuna) and the . pailne- Judge after Term. ach. 
os not fo argue this caſe ; andſo the rule of the Court was, to have the 13 Jac. B. R. 


e | rg Ines and after v. che defendane 
'Termino Paſch.13 Jac, the ſame Wag argued bp the Judges and after very long endane, 
| 2 the ſame was adjudged fo2 thi g 


e Defenda! 


11 Aa, & 


The KING againſt Valter Thomas - 


* c 
, 8 


an Indittment againſt Walter Thomas fo: the killing ol one George Conard An Indictment 


5.4 
* 
"4 
P\ 


ET Bar bya Jury of Middleſex. -Cokeehief Jaltice, This Erpal here dr ine of 
2 


pu t pœna ad paucos, metus ad omnes peruenerit, the Jeſuits have much 
flandered-our Common Law in the caſe'sf trials ot offenders fo2 their lives. in 
the mamer ok their trial, in regard that Counſel; and alſo examination of Mit⸗ 
neſt 2 f [ | 


who began the affrap ; fo2 that the killing map be murther in either ol them, & 
1 who offered the firſt wzong, pet it map be murther in the other who 
 Jurp went together, 
returning, gave up their verdict; and found the-Pz2iſoner guilty of man- 
langhter, who then p2aped the benefit of his Clergy, which was granted unto 
him, being Plalm 51. verſ. 14. Libera me à ſanguinibus Domine, Croke Jultice, This. - 


ought. to be ſo between man and man, (S) homo homini Deus, ſed non homo Pfl. 57. v. 14. 


bam Lupus," Cale Chief Juice. Bp the Statute of 18 Elis. cap. 5. we man im- Pf cg. 18 
mitn ſuch an offender fo2 one pear, and to have him kept in-falva& acta culio- cjeray ac. 
di without bail oz mainpꝛile; accozding to this. the Court allowed him his ch impriſoned 
Clirgp but impꝛiſoned him toꝛ half a pear, there ta continue without bail oꝛ main- for halt a year 
miſeand alloduring the time, to be kent in falva &ar&a culiodia, and this fo2 the- ee 
odimineſsof the Fact; foz thabhe is, vir ſanguinis; the Court alla in their diſcre- 1cravour. 


tion, did bind him to his good behaviour afterwards. , - | 


T 25 „ ora The 


| T ermip. Mz, ch. 11. Jac. 
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1 1 Td 4 5 n 
e rai | 


Tracking: 
regulati * N25 Ota, En at 
the rrilon of 


Statute of 
1 R. 2. c. 12. 


o the 


g an Ac 
ET Juſtice, tozthis ig. 
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Sprint ami | TAR _ Hicks 
' | Deferidant. 


N a Witt of Erro to reverſe a Judgment given in the C. B. in a Whit of 
8 — hore bong: : The Erro? aſſigned was, that where a Kent: 
to rene Was granted to the Plaintiff, . b2ought a Wit of Annuity, and n 
2 judgment Declaration, doth count of a Kent-charge granted untohim, and concludes, s 
in che C. B. in fo2ce of which he was ſeized inhis Demeſn agof Free-hold, ſo that the-queſim | 
a Writ of An- ig, whether this Declaration be good oz not, and whether this be ann elan 
my. made bp him to have this as a Rent: charge oz not. Coke chief Jultice, thit 
| the Declaration is good, and that this is no Election to have this as a] 
charge: and to this purpoſe there was a Caſe adjudged between Ward and f | 
wood, where Leſſee fo2 anothers life granted a Kent-charye foz his own it, 
then he fo2 whole life the Teaſe was made dies It was adjudged, thatth 
Gꝛantee here map have a Wzitof Annuitp, and this here koz neceſſity, bent 
that there was no other remedy here toz him; that bp the death of him lun 
like the Leaſe was made, the Giant remains to charge his perſon in a Dm 
— 5 — the ient-charge as to charge the Land is determined, becaule ix 
Eſtate which the Gzanto had in the Land, is by his death determined: Ju 
intipal tale here the Gzantee ſhall have election to have this ag a ſient chan 
4. 6, Dyer o2 as an ammity ; this appears by 3 E. 6. Dyer, fol. 65. placito, 1 Eliz, phe 
Gr. fol, 227. placito 43+ Where in 3 E. 6: theſame exception is taken to the Count — 
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and 11 Eliz. Dyer, fol. 281. placito 17, 18, 19. touching the point of Election:Here 11 Ez: Dyer, 
in this pꝛincipal Caſe, this was a ſient⸗charge, but by bꝛinging of this Wꝛit of fol. 28 1. Oe. 
Amity, he hath now changed this, and hath made it an Annuitp : Then, as to 
is kalle concluſion, (5) That he was ſeized in his demefn, as of Free⸗hold, in 
which he miſtook the Law this his miſtake ſhall not hurt him noz make his De⸗ 
tlaration vitious, as if one pleads an Eſtate tail, and conclude virtute cajus, he 
was ſeiſed in Fee, this ſhall not make his foꝛmer Plea to be bad, becauſe he hath 
miſtaken the Law in his concluſion : Jn this pꝛincipal Cale the claim which he 
to be ſeizedof this in his demeſn,asof Free-hold,ts no claim at all in Law, 
. noz yet an election» this being but a falſe claim, he having miſtaken the Law: 
Jt one in ſuch a Caſe, after ſuch a grant made unto him, and befoze anp Electt- 
zn made, doth purchaſe parcel of the Land out of which the Kent was to iſſue this 
fient naw by this Purchaſe is quite gon, becauſe that prima facie, the Law ſaith; 
that this was a Kent charge; in-Plowdens Commentaries, fol, 224. in the Loꝛd 
arkleys Caſe, the third Exception to the pleading there; if a man pleads a giſt 
in Tall, and concludes virture-cujus he was ſeized in Fee, this concluſion being 
falſe, and but the falſe ſuppoſal of the party in which he hath miſtaken the Lawz 
this ſhall not make his firlt plea to be vitious, which the whole Court agreed 
Croke Jultice. If a man grants a Hent-charge out of Land, which he hath by a 
defeaſable Title: P2oviſo-that he ſhall not charge his perſon.this is a void Pꝛo⸗ 
vio, becauſe the Oꝛantee hath no other remedy to have this, but by charging of 
hisperſonin a W2it of Annuitp, if the Land ſhould be eviced' which was agreed 
untoby the whole Court) and fo it ſhall be allo in all caſes of neceſſity. Coke . 
chief Juice. And the whole Court agreed clearly, that the Declaration here wag Iauemen 
good, that the Judgment was well given in the C. B. and is noterroncous, and 
therefoze by the Rule of the Court, Judgment was affirmed. p | 


* 


Plwdens Come 
mentarics, Cc. 
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Eper Plaintiff, againſt Chamberlain 
Defendant. 


L 


fon, That in this Caſe a Wꝛit of Erroꝛ was bꝛought in the Exchequer- 4 Writof Er- 
Chamber, by Ewer, to reverſe a Judgment given here againſt him foz ene — 

Chamberlain, and a Certiorare granted to remove the Kecozd: The Erro2 was, Chamber. 
that in the Declaration on the File, mention is there made of ſix Cloſes, in the 
foul but only thꝛee Cloſes. Yeiverton moved the Court to have this amended, 
and made to agree with the Koul: Damages given but foꝛ thꝛee the Bill is the 
toundation,and the Judgment is to be given upon this. Coke chief Juſtice. The 
Judgment is to be given upon the Wꝛit, this being the foundation of the Oꝛigi⸗ 
nal: Jf he aſſigned bꝛeach of Covenant in ſix Cloſes, and concludes but in thꝛee, 
howcan we here amend this? this matter, if it be lo, is not here amendable,yet 
I is true that ſometimes we may well amend the Declaration by the Bill. Dod⸗ 

deridg lullce. The Bill here is in Covenant fo2 a bzeach in thꝛee Cloſes, and 
im the concluſion it is & lic 3 he aſſigns the bꝛeach in ſix, this is to be amended. 
Cokechief Juttice, It this be ſo, then it is but lurplulage, and ſono need of any 
amendment. Dodderidge Juſtice, Fo2getfulneſs of the Clerk, who miſtakes him- 
lelt in ſumming up in the que in toto ſe attingunt, this miſtake is amendable, 
the and ſhall not pꝛejudice the party. Coke chief Juttice, and the whole Court agreed 
0, W becein: The Rule ok the Court in this Caſe was, that if this be amendable,the — 1 
hs, Judges in the Exchequer are to direc the amendment of it. ES 
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mendment. 
T 2 Croford 
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Croford Plaintiff, againſt Bliſſe | 
Defendant: ö 


An Action up- IN an Action upon the Caſe foꝛ wo2ds, by the Defendant ſpokenof the Plain. 
on the caſe for riff to another, who firſt ſaid unto him, If it had not been fo2 ſuch a mang 
words, Oath (meaning the Plaintiff) at ſuch a Court Baron, I had not been caſt; Nyon 
this, the Defendant ſaid unto him, I marvel, that you being a wiſe man, will nur. 
ry your Daughter to ſuch a forſworn man (meaning the Plaintiff) fo? theſe words 
an Action bzought, and upon non culp. pleaded, a verdict was found (02 the 
Plaintiff. Tho, Crew moved the Court in arreſt of Judgment, that theſe wonds 
were not Actionable, the rule and difference in Law in ſuch Caſes, is this. Jt 
one calls another a perjur d man, theſe woꝛds are actionable, and it ſhall ben 
tended that the lame was in a Court ot Juſtice, and to have a neceſſaryrefergce 
unto this; but fo2 theſe woꝛds, fozlwoꝛn fellow, no Action lies; but if thele had 
reference to a Judicial Court, then are then held to be Actionable, and this is the 
general difference in Law touching theſe and the line woꝛds: But it doth wt 
appear, bp any thing that is ſhewed, that there was any cauſe to keep a court 
Baron and if no Court, then it is no other, but to call one generally a foꝛeſwon 
fellow: Here it is laid, In Curia Baronis ſocæ domini regis, apud Sommercotes, and 
doth not ſap. apud ſocam prædictam. Coke chief Juſtice, This is not good; in; 
ſ wearing in a Court amounts unto perjury but there, it he foz\wear himſelf; 
a matter not material he is not to be puniſhed foꝛ perjury, becauſe in a matter 
impertinent to the Iſſue c ſo no party is by this grie ved, and therefo2e he witch 
will have benefit by an Action fo2 ſlanderous words fo2 Perjurp (faping that 
he was perjured(heought certainly to ſhew this to be in a Court, and in a matter 
pertinent to the 4Jiſſue ; alſo if the woꝛds were, that he was fo2z\woz2n. dei. 
dent iam ad exitum.this is good; and fo if in a judicial Court foz\wozn, this doth 
amount unto perjury ; but if no Court, then the ſame is coram non judice; and ſo 
becauſe it was not here certainly laid to be within the Soake ; the Court was 
Bra don. all clear of opinion that the ſame was not good. Coke chief Juſtice. Non reſert quid 
Judgment notum fit judicii, fi totum non fit in forma judici, as Bracton obſerveth ; and ſo the 
againſt the whole Court was clear of Opinion, that the Declaration here was not good, and 
1 therefoze the iule of the Court wag, Quod querens nil capiat per Billam. 


May Plaintiff, againſt Gilbert 
Defendant. 


"IN FP a.P2ohibition, the Caſe appeared to be this: The Defendant did puer 

a 1 a Libel befoze the Biſhop oof London, in the Conſiſtoꝛy Court, and this wi 
to che Archer fe a Seat in the Church;ſentence there paſſed againſt the Defendant E his Vi 
neſſes, and upon this Sentence they appealed unto the Arches. Dyat moved the 

Court foꝛ a Pꝛshibition, in regard the title to the ſaid Seat oꝛ Pew was ground 

ed upon a Pꝛeſcription: The Court anſwered; We map determine this point ul 

on the Canon Law, it then map appeal: But as foꝛ the title, we are ay" 


897. 
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meddle with it» this being to2 a Seat in the Church. Haughton Juſtice. This diſpo⸗ 
tin ol Pews in the Church, belongs of right to the oꝛder and diſcretion of the 
Ozdinarp; and to this purpole is the Caſe in 8 H.7. tol. 12. and Sir William Hall's 
Cale againſt Ellis. Doddcrid c ſultice. I moved this Caſe inthe Court of C. B. 
51d it was fo2 a Seat in the Church: An Acton there bꝛought fo2 diſturbance, 


8H. 7. fol. 12; 


„ and J there cited Halls Cale and9E 4. fol. 14. The Cale of theGzave-ſtone and 95494: 


Coat Armoz; koꝛthe talking of which, an Action of Treſnals lies at the common 
Tam and theretoze by the lame reaſon an action ot Treſpaſs ſhould lie foꝛ ſuch a 
diſturbance in a Seat inthe Church; but there the Judges did all of them lap, 
thatthey would nat meddle with the deciding of fuch controverſies fo2 Seats in 
tre church but would leave the ſame to them, to whom moze pzoperlp it belong⸗ 
id, Croke Juſtice, Halls Caie was this where a man did build an entire Jile inthe 
Church and was at tontinual charge to repair it; if he be diſturbed in the ule of 
* this. he ſhallfo2 this diſturbance have his remedy at the Common Law; and fo it 
hith been * ; but the Judges all ſaid, We are not here to meddle with 
Beats in the Church. Dodderidge Juſtice. This appeal here is like unto a Wit of 
Etro; at the Common Law; but it doth differ in this, by the Appeal the firſt 
Scnteneeo2 Judgment is ſuſpended, but after a Wꝛit of Erroꝛ b2ought, the firlt 
Judgment Nil remains until it be reverſed; and this reviewing in this man- 
er, is like unto an attaint at the Common Law. Coke chict Juſtice. It was Pims 


and power to diſpoſe of Pews and Seats in the Church; but if there be an Jule, Ge 
built bya Gentleman, o2 by a Nableman, and he hath uſed to bury there, and 
there hath his Enſigns of Hons?, as a Bzave-lione, Coat-armoz,o? the like, which 
belongs not unto the Parſon ; if he talie them, the Heir map well have an Acti⸗ 
* enofCreſpaſs : Otherwiſe it is, where the ſame is repaired at thecommon 
| chargeof the Pariſh, there they have the diſpoſingof them: Ellis and Halls Caſe 
| remembyed, a Kentiſh Cale, there the Seat was repaired by him, and was be- 


iss em and Scar in the Church ; and upon the fo2mer difference was uns Cale 
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March Plaintiff, againſt Brace 
Defendant. 


the plaintift had let fo2th, but pleads further that after this Teaſe thus made un⸗ 
s to him, and bekoꝛe the Action bꝛought, he aſſigned his Leaſe over — one Collin 
i and that akrer this Anignment,foz rent which afterwards grew due, the Plaintiſk 
i: being the Leſſoꝛ, had reccivedhis Nent of Collins the Aſſignee 3 and lo by this his 
v» au gf the rent ofthe Aſſignec, he had now taken him foꝛ his Tenant and lo 
demands the Judgment of the Court Whether alter this his acceptance of the 
5 kunt ok his Aſſignee, this Action will lie againſt him fo2 this rent; upon this 


ain Bar, the Plaintiffdemurs in Law ; The queſtion being only this, Whe⸗ 
: | ther 


Cale in the C. B. and 8 H.7. tol.1 2. that the Eccleſiaſtical Court have Jurildiction 8 8. 7. fol. 12. 


longing to his capital Meſſuage, by Pꝛeſcriptian, and lo triable at the Common Prohibition 
Law: And lo where the Cale is ſpccial, that the party doth whollp and ſolely re. dener Cur? 
pair the ſame, in ſuch a Cale, if a Suit be there concerning ſuch a Seat, a P2o- — 
{ hibitionwell lieth, but not otherwiſe: But if a Noble man comes to dwell in 2c 106 


the Countrep, he is now within the ſole oꝛder and diſpoſe of the Oꝛdinary, fo2 LY 202. 
100. 9. 
1 Brnl. 45. 


| adjudged in the C. B. in this p2incipal Caſe, a Pꝛohibition was denied by the oo 
whole Court. N — 


| [2anAction of Debt fo2Licnt, the Plaintiff derlares upon a Leaſe fo2 pears, an ation & 
made unto him, 1 Jac. rendꝛing rent, and fo rent behind the Action bought ; t for Rent- 
| theDefendantplcads in Bar, confeſſeth the Leaſe made unto him, in manner ag * © 33+ 
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Term Mich. 
10 Jac. B. R. 
Oc. 


25 H. 8. Oc. 


41 E. z. fol. 26. 
c. 
22 E. 4. fol. 36. 
Cc. 


Coke 3 pars, 
fol. 24. Cc. 

41 EIN. C. B. 
Rott. 248 5. 


ther by this acceptance of the ent of the Aſſignee, having no particular 
given to him ot this Aſſignment, ſhall be ſaid to be an acceptance of himag att 


whether any notite be here requiſite to be given to the Plaintiff, the L 
Aſſignment o2 not; and if notice be requiſite to be given, whether then this any, 
tance of the rent bythe Plaintiff, of Collins the Aſſignee, be not a ſufficient tien 
it ſelf of this Aſſignment : It was urged fo2 the Plgintiff, that the Bar herei 
not good, and that the Action here is well bzoughr, ＋ that particular nay 
ought here to have been given to the Plaintiff of this Aſſignment, and then 
might have had his Election, whether to have b:ought his Action fozhiggyy 
againſt the Aſſignee, oꝛ againſt his firſt Leſſee, foꝛ without ſuch notice gien th 
Plaintiff might be at a verp great pꝛejudite, foꝛ that his Leſſee might aſſign his 
Leaſe over unto a Beggar, to one altogether unable to paꝝ his Lent ; but having 
notice given him of the Aſſignment, he might then have had time to habe made 
enquirpof his ability, betoze he received ann ent ol him: and it upon ſich m. 
quiry he found him unable to pap his rent, he might then ſtill keep him tohig 
mer Tenant; and where notice is to be given, and where not appears, Ole; 
fol. 64, 65. in Penants Caſe, where many Caſes are put to this purpoſe, to 
with the great inconvenience that map happen to the Leſſo?, fo want of men 
the Aſſignment of his Leſſee: and alſo in a Caſe adjudged here in this Cart Ter. 
min. Mich. 10 Jac. where Sir Francis Ventris was Plaintiff againſt Goodchep De; 
fendant, in an Action of Covenant, where the termoz did Covenant fozts repair 
the Houſe leaſed unto him the Leſſee aſſigns his term, the houſe became ruin 
the Plaintiff bought his Actionot Covenant againſt the Defendant his eſe, 
after his Aſſignment, the Defendant pleaded the Aſſignment, befoze which 
Houſe was notruinous, andpleads alſo an acceptance of the ent afcerwartgy 
the Aſſignee. Judgment was here given fo2 the Plaintiff, againſt the Defendax 
the firſt Leſſee ; and to this purpoſe is 2 5 H.8. Brooks caſes, fol.16. placito 74. Fothy 
Defendant it was urged, that the Bar of the Defcndant was good, and ihr 
the Plaintiffs Action here did not lie againſt the Defendant 3 and fo? this wag 
cited 41 E. 3. fol. 25, 26. the Countee de Staffords Caſe, of Lo2d and Tenant con- 
pared unto this Caſe ; and 22 E. 4. fol. 36. Brook tit. Avowry. placito 110. Jfthey 
be Lozd and Tenant, the Tenant makes a Feoffment in Fee, the Loꝛd is nt 
bound to accept of the Feoffee foꝛ his Tenant, befoze notice to him given of the 
Feoffment,and tender of the arrearages ; but when the Loz2d will acceptof the 
Feoffce fo2 his Tenant: befo2e notice and tender of the arrearages, by this he 
ſhall loſe his arrearages : And if notice be requiſite here in this caſe, the aten 
tance of the ent here by him is ſufficient notice. Coke 3 pars, fol. 24. in Walen 
caſe, Marrow and Turpins Caſe cited, which was, Paſch. 41 Eliz. in the C. B. Rot 
2485. where in an Actionof Debt fo2 Kent, againſt an Adminiſtratoꝛ of a 
moꝛ, who pleads, an Aſſignment of all his term, of which the Plaintiff had n 
tice, and acceptedof the rent bp the hands of rhe Aſſignee, due at a day afterth! 
Aſſignment ; upon this Plea the Plaintiff demurred in Law, and the ſamewas 
adjudged againſt him, becauſe the pꝛivity of contract as to the Action of Debt, 
was determined by the death of the Leſſee : And it was there alſo held, that i 
the Leſſee Aſſigns over his Eſtate, the Leſſoꝛ map charge the Leſſee, oz the Al 
gnee at his Election; andtherefoze if the Leſſoꝛ accepts the rent of the Aſſign, 
he hath by this acceptance determined his Election, and cannot have an Ati 
of Debt agaiuſt the Leſſee afterwards, foz a rent due after the Aſſignment, m 
moꝛe than if the Loꝛd once accepts his rent of the Feoffee, he ſhall not after- 
wards avow upon the Feoffoz. Dodderidge Juttice. If the Leſſo2 do once alle 
of the Aſſignee fo2 a Termoz, he cannot afterwards reſozt unto his ficſ li. 
ſce, to recover of him the rent behind, by an Action of Debt: It is heretolt 
conſidered of. touching this payment and acceptance of the rent of the Aſſignt!, 


rent, oꝛ as the Kent of the firſt Leſſee by his hands, c as his Servant 281 
02 of ti 


whether by this he doth take ſuffictent notice of the Aſſignment, as in wy 


4 
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Caſe Cok 3 
2 by this barred of his arreavages; buthere iris Gert and 


| AMynee, is allo a ſufficient notice of the alſigmitent, if orice be require. If 


e and veryclear, and that the bar vr the Defendant, here is 
| Atjonagainlt the Defendant his feſt T — toꝛ rent due after ide am gnment, 
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en pats boſoze remembzed, if the Leg rakes notite af this; and bcteptg Coke 3 pars 
Him he ſhall not ef t after to his firſt Leſſee; if rhe Arr — Walkers caſe 
a 


hereceivedof Collins 4. d Was e aſſignee, but not ſo expꝛeſſed to be; 10 


mund redditu præidicto, and that if net ang wotire of the Amgnment, 
115 is in 8 —— —— 8 


the hands of Collins, ag his ſervant, but not of Collins, as the Aſſignee; but as to 
this and which makes the matter verp clear, it is here pleaded, that he accepted 
this rent of Collins, and that pro reddit de Collins; and fo bp this it appears fully, 
thathe took noticeof the aſſignment made unto him: and then, he cannot reſozt 

his rent unto his firſt Eeffee again, but without notice of the aſſignment.ei- 
ther given to him oꝛ taken by him, the accepranceof the rent makes nothing at 
all in thecaſe. The Court inclined to be of opinion, that by this acceptance, he 


and that after this afſignment thus made, he had accepted the rent 
s ($) da much pro redditu —— o, and that after this atteptanee he bꝛought 
vis his Action ö Debt agaimit him koz rent due at another dan. Ehe Court The judgment 
as ar of Sptnion, that this Plea in Bar, by the Defendant was Food, and of the Cour 
that the Piainirrfk, ater THis ps acteptanceof the rent ot Collins the ene againſt th 
card wtteſ02t anto his firſt Teſſer to retover his rent behind _ him and ai 
eule of the Court was, that if the Plaintiff, by a ban fs him given, | 
nb me hew better cane rs lati#fie che Laue in this matter, then Judgment 
Fehden to: the Defendant, & quod quercns Nil capiat per Billam. - i 
"Nora, Chat afterwards (S) Fenmino Hitz. x1 fobi R. This matter wag Term. Hill. rr. 
whed again, and proved by Counfelof both ſides. Cc ke chief Juttice then deman- Jac· B. R. © c. 
be, whether his Action of Debt, now bzought againlf the Defendant; was fo: 
rent due after the offignment oz not? Anſwer to this was made, that it was o: 
rent due after the aſſignment. Coke chief Juttice. It is then a very pla and clea e 
tale, that the Bar here is good ; after the leaſe made the Leſſee is chargeable, by 21 
reaſon both of the p:ivity of Eſtate, and of Contract, — 17 of Eſtate is 
now gone, by the aſſignment. but the p2ipity of Contract ſtill remains and the 
Leſſa may take the one oꝛ other fozhis Tenant, but when the Leſſoz after the al⸗ 
fignment, hath accepted the rent, then due of the Aſſignee, this is a good Bar 
now unte him, from reſozting again unto his firlt Leſſee ; and this Plea m Bar 
here, by the Defendant, being gdod to a common intent, is good, and this is 

oved by Walkers Caſe, befoze remembzed; and as to the notice, whether to be gi- Walkers cle, 
ben 07 not, if this ſhould be material, the lame ought tu come on the Plaintiffs . 
ſite ta bealfedged; but che-acceptanceof the Kent by the Plaintiff, hereof te 


therebe a Tozd and Tenant, and the Tenanf dies without Petr, an Abato? in- 

Tides, and makes a feoffmient in fee, the Lozd accepts Rent of the Feoffee, bn 

Ns his acceptance he hall be barred of his elcheat; this p2incipal caſe here, | 

; and that the Plaintiff hath miſtaken himſelf here, in bꝛinging this 

andatter hig arteptante ok rent, of the Alſigne. which is a ſufficient notice in 

| abb hp mtakenof the alignment, and ſo Judgment oughe to be giwen againſt 

him.Dodderigge Juſtice⸗Ehis pꝛivity of contract, between the Leſſoz and his leſſee, 

nl 4. beral ways determined as by death 62 by the acxeptance of the rent of 
Aigner as here in this pꝛineipal caſecandſo the Court clear of opinion, chat 

nffpectal notite ought here to be given to the Plaintiff, of the aſſigninetit,his at 

teptante ig a ſuffictent notice ofthe ſame, talen byhim;the acceptance of rent, ot the 


r 
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Heir of the Diſleiſoz; o2of his Feoſtee, ſhall bar the Lozd of his eſcheat, ag 

pears by-7 E. 5. Brooks caſes, tol. 9% placito 433. the pzivity of contrac ig 
termined bn death in this pzincipal caſe by the Plaintiff's acceptancegf jj, | 
Judgment for rent gf the Aſſignee 3; the Defendant: firſt leſſee is by this freed, and diſchary 
the Defendant ed; the bar here is clearly good, the Action not well bzought againſt the Pein 
g. „ £: and ſo Judgment was givenfo2 the Defendant, & quod querens Nil cu 
c. per Billam. 15 6 | | 


1 


Buſt Plaintiff, againſt Wa mtb. 
T: Defendant. | 


. N an Action of Debt, bzought againlt the Defendant, upon a Bill made at ku 
ans —_ — 2 h, in the Lo- Countreys, which was to pap 67.1. at L. che N e 
upo 6 . e 3 EYE Pat 
Bill made at tiff bꝛings an Action of Debt here in this Court, fo2 56 1. the Defendanthy- 
Hanbrough. mands Oycrof the Bill, and ſo demurrs in Law upon the Declaration fo the yg: 
' Ciance between the Bill, ond the Declaration. Dodderidge Juſtice The plan 
e olight to have Fuller in money in Hanbrough: It a man be bonne 
o much monep in Dollars,02 in French oz Spaniſh monen he ought tomakeji 
9 Eg. demand accozdinglu, and 21 E. 4. tol. 38. In Det the Plaintiff counts um 
21 E.. fel. 38. Bill, by which the Defendant was bound to the Plaintiff, in 20 l. Fleawilk;ant 
all ill was wꝛitten in Fleinmith, dated octavo die Decembris Lxx. caro 
terlcflant Domini Mcccc.ag the uſage was amongltWerchants;and the Planitz 
clares, and names the place, pear and dap, when the Obligation was made 
delivered; the Defendant there demanded Judgment of the Court foz the ki 
ante between the Count, and the Obligation. Jin this p2incipal caſe, the font 
agreed, that the Plaintiffs demand t to have been acco2ding. to his Bill, 
Judgment 2. and having not ſo done, fo this caufe Judgment was given againſt hin, ad | 
inſt chePlain- the Ruſe of the Court was, Quod querens Nil caplat per Billam. | | 
ut | CIP 1 „ | 


Brown Plaintiff againſt C caſtes 
Defendant. 


* 


A Prohibition we a Pꝛohibition, upon a ſuppoſed modus decimandi. Yelverton Sollicitor, mole 
222 TR fo2 a conſultation to be granted, foz that the Plaintiff in the Puh 
bition; had not ſufficientlp pꝛoved his 7 lame being only pꝛobed by 
him, by two perſons, which were them attainted ol Felonp, and ſo aud 
11 H. 4. f.41.b. be no good and ſufficient. witneſſes in Law, Coke chict Juſtice, It appears by in. 
$0db.288.266+ , 01.41.b that if one be attaintedof Felonp. and pardoned, he ſhall not after 
Brownlow 2 p. be ſwomot a Jurp. fo that he is not probus, K legalis homo, foz.porna mon pc 
34.47. culpa perennis crit, and therefoze ſuch an one ſhall not be ſwozn of an Inquelſt as 
this is a good challenge to a Juro? returned to ſer ve, that he hath been beter 
tainted al Felony. and though pardoned dunn lame. her he is not a fit perſonn 
ſerve of a Jury, no2 pet to be an indifferent witneſs ; Md by the ſame Keaſonthe | 
teſtimonp of ſuch an one fo2 a Witneſs in all caſes, is to be rejected, andupontſ 
ſame reaſon, I will not take the teſtimony of a ſteculant conviged, fcb a witz 
Starute of foz bp the Statute of 3 Jac. cap. 5. a Popiſh ſietuſant being conviced forthe lum, 
$Jac. cap. 3. jg to be —— —— and rae ag _ an e 1 5 
this pꝛintipal caſe, upon examination, it ound. that the 2. witneſſes um 
— *. . e c N ution had been attainted o Telonzand 
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Court, the Pꝛohibition was diſallowed, (the ſuggeſtion 
= 8 — and a Sate bn was granted. ** nne 2 —_— 
n ed. 


being 


0 The Attourney General for the KING, 
againſt Hugh Griffith, and Hugh 
Holland, & Alios. 


Ota, that divers fetulants in Middleſex were bꝛought to the Bar to take the 

Oath of Allegiance, which was tendꝛed unto them. Coke Chief Juſtice, The Recuſants at 
Oath of Allegiance ſequitur perſonam non locum, and anp Juſtice of Peace may the Par to take 
mimilter this, there is Allegiance in ore and in corde allo. In the taking of this . * 
Oath, Salus populi ſuprema Lex; this City of London, it ig Cor regni, and in an- — 
cient time, the Wꝛit was uſed, De leproſo amo vendo, fo fear of infecting of the 
body; and ſuch Wꝛits are now very requiſite. to re:nove you, foꝛ you infect the 
Soul, which is much moze dangerous. In the Book of Ailiſes, anno 30. fol. 177. 


acito 19. Sir Thomas de Seton bzought an Action de ſcandalis magnatum, againſt — 2 
Lacie, whowas the Wife ol one C and ſhews that he being one of the Rings 15. | 
Fuſtices, pet the Defendant in the pꝛeſente of the Treaſurer,and of the Barons 
E Exthequer, did openlp call him Traitor, Felon and Robber, a tort, and in de⸗ 
nhtofthe King, and in ſlander of the Court, and to his dammages of x000 1. 
fo: whichhe pzaped remedp ; the Defendant bꝛought a Bull from Rome from the 
Pope, fo; to dilable the Plaintiff, thereby p2oving the Plaintiff to be excommu- 
nicated; this was held Treaſon in the timeof Ring E. 1. a fortiori, here foꝛ pou 
ts diſable the Ring: we are here Juſtices of the Peace of Middleſex, and becauſe 
pourefuſe to take the Oath of Allegiance, pou are to be conmnitted to the Pꝛiſon 
of the Marſhalſey, to be tryed at the Seſſions ; pou would make the Ring, to be 
tenantat will of his Crown, and of his Land; this is of dangerous conſequence 
to all; upon this, Wrighter, a Kecuſant in Eſſex, took the Oath in Court; and 3 
was to find ſureties foꝛ his good behaviour. Coke chief Juſtice. By the Statute e ol 


ES - he Oath, : 
of 3 Jac. cap. 5. every Kiecuſant tonvict, is tobe excommunicated ; and therefoze — > rod 


imm Cirtuit, I do not admit of them fo2 witneſſes, between party and party, Stat. of z Ic. 


they being no competent witneſſes; and therefoze pou being to find ſureties fo2 p. . 

the good behaviour.we will not take Popiſh Recuſants foꝛ pour ſureties. Wrighter - — — 
was bound to his good behaviour, the Bond 200 1. Upon this, divers other ecm 
fietulants being then pꝛelent, did take the laid Oath of Allegiance in Court, S) cared. 

Hugh Griffith and Hugh Holland, and found ſureties fo2 their good behaviour. %% 6/1574, 
Cokechief Juſtice. All convicted iecuſants ought to depart out of London, and 4% _ 
arenot to inhabit within 10 Miles of London, and thep which do now dwell in d und 
London, are to have convenient time to remove their habitationg. Croke Juttice ſaretics. 

la the ſietulants, ſay not now to pour ſelves, juravi lingua, mentem injuratam ha- Mary Fryer 
beo. Mary Frycr alſo being pꝛeſent in the Court, took the Oath and found ſure- wok the Oath 


| ties, Coke chief Juttice, 


© ++» Leges communes, fi neſcit foemina miles, 


.* ++» Clericus, & cultor, parcit fibi judex, & ultor. 


„ 


- Diverg other Hecuſants then pzeſent, took the Oath in Court; and found ſure⸗ 
s fo2 their good behaviour. Coke chief Juſtice, melius eſt recurrere, quam ma- 
aurere. Ligeantia, eit quali Jegis eſſentia. Coke chief Juſtice To the Netu- 


Land 


lants then pꝛelent in Court, ſaid, 1 8 God, the Ring, and the Law of the 
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Land ou our ſide,alſo we have here dealt verp favourably with pou,and nut ing 
nn rigorous manner, foꝛ we may bp the Law of the Land attach every ane oi wy | 
Stat. of 3 Jac. Hy a Mꝛit De excommunicato capiendo, being bp the Statute of 3 Jac. capite, 5, ex; 
capie . communicated. being convicted;but we have here taken a moze favourable ay; 
— you; (S) only to bind pou to pour good behaviour, and to take of you ſug; 
ent fureties fo2 pour perfozmante hereof} and if afterwards pou do not confozn 
pour ſelves actoꝛding to the Laws of the Land, then we will deal with 
acco2ding to the rigoꝛ of the Law by Waits of Excommunicato capiendo,f0? it hall 
be better and far ſafer to have pou to lie in Pꝛiſon, than to be at large, and mtu 
t ontoꝛm yourſelves, The whole Court agreed with him herein. | 


Dorrington Plaintiff, againſt Waller 
Defendant. 


—— 12 an Action ot Debt bꝛought by the Plaintiff, as Executoꝛ upon a Band of 

— 200 l. upon Oicr demanded of the condition, by which it appeared, the yipuyne 
to be made within two days after the date of the Bond, (but no ſum at An 
med in the condition to be paid.) 1. The Plaintiff declares upon a Bond m pay 
fo much, cum inde requeſitus fuit; upon nil debet pleaded, a verdict mas ind i 
the Plaintiff. Jt was moved fo2 the Defendant in Arreſt of Judgment, thi 
the Declaration here was not good, foz this variante, no ſum at all being nd 
med in the condition of the Bond to be paid. Coke chief Jultice, It this belothe 
ſame is a material variance; if no ſum be mentioned in the Condition of the 
Bond, then the Bond is ſingle, and without condition, and being bound tu pay 
much upon a ſingle Bond E no dap ſet down in the Bond foꝛ the papment thas 
of, then he is topap the ſame upon requeſt. And loin this caſe if it be ſothe de 
claration is good, and upon examtnattou of this, it appeared to the Court, that 
no ſum was ſpecifiedin the condition, and therefoze by the opinion of the whole 
Court, the Obligation is ſingle, and ſo the ſame ought to be paid upon requel 
And lo by the opinion of the whole Court, the Declaration here is good, am that 

Judgment for ſo Judgment ought to be given fo2 the Plaintiff,and actoꝛdingly by the file of 

the Plaintiff. the Court, Judgment was entred fo2 the Plaintiff, but Execution to Lap tilithe 
next term. 5 | | 


Bedo Plaintiff, againſt Piper 
Defendant. 


. an Action of Debt upon a Bond the Action laid in Herefordſhire, upon 
22 12.27 pleaded, the Plaintiff had a verdict, Judgment and Execution, and 
of execution Wait to levp Execution was directed ta a Sheriff in wales, of the Count , 
to che Sheriff Radnor , who did not execute this Wyir, but made this return to the Court, quol 
od fi. breveDoming regis ibi non currit; the queſtion was, whether this was agoodry, | 
A. turn oꝛ not, and herein it was taken into confideration, whether Wits of Gt 


8. cap. 26. a 2 
Plowdens Com- cution might go into Radnorſhire, ag this Caſe was, oz not: Jt was 1 
mentaries, Cc. that ſuch a Wait ſhould well go into Wales, fo that the Statute of 279. 
ante 54+ cavite26, bp which Statute, Wales and England are annereÞ and made area 
ſois it in Stradling & Morgans caſe in Plowdens Commentaries, f. 200. in the 1. 
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might have been befoze queſtionable ; and ag touching . | 

2184 gale i Mich. 1 15 3. Fitz, rick Juriſdiction p 121 — 2 

of Colinage, and demands the Caltteof N and Cammote ot 14 ; 
#t the Caſtle is in Wales, where the kin 
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, ; Juriſdiction Paſch.14. K.3. 
e 
id good and ſo 18 14 H. 4. | can I the King, & 4 
= | on te Court is to Mꝛite to Bi 0, E 


| Durham, 


- ; 7 7 77 7 
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Praiton and Cotteriil Plaintiffs, againſt Smith 
Defendant. 


rr r 


* 


this; Smith Libelled againſt them in A prohibition 


Bicar; and this hath been di⸗ 
wtof C. B. in Buſhes caſe. fo: 


Nota. 
Certiarari to 
Durham deni - 
ed per Cur. 


An Action of 
debt for not 
performing 
of Covenants. 


untat 


the Parſon. 12 1 ä 


iven in the 
was denied. 
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| Dots Certiorari to Nemore a ſy 


_ -Tharſeden Plaintiff, againſt the 
Executors of 'Warthen, - 
{+ Deſendant.. 


Nan Action of Debt fo2 not perfoꝛmante of Covenants, upon Nil debet plead- 

ed, a verdict was given [02 the Plaintiff, Weare fo2 the. Defendant mod 
the Court in Arreſt ok Judgment, and the caſe appeared to he this: Wachen 
being Loꝛd of the Mannoꝛot Dale, did covenant fo2 Himſelf, his Heirs, Exc 
toꝛs Adminiſtratoꝛs and Aſſigns, within 7 pears upon requeſt to cenben and 
ſettle upon the Plaintill a Copy hold Eſtate, pro termino vitæ iuæ ſecundum onſu· 
etudinem maneril ; and this to be done upon requeſt made by the Plaintilt the @ 
venantee to him, his heirs, executoꝛꝶ. oꝛ aſſigns ;the Platnrilf ſhews that wa. 
then thecovenanto? died, and that he requeſted the Defendants, the Executoso 
Warthen to perfo2m this within the time,” which to do then refuſed, unde «dis 
accrevitz and by the Couenant this was to be done, infra unum menſem, poſt air 
bilem requiſitionem. It wasn t ſhewed in the declaration, what Eſtate Wr- 


then had in the Wannoz- It was urged, that here the requelt ought to havcben 
made to the heir, and not unto the Executoꝛ; koꝛ it is not to be intended that ih 


tobenantoꝛ had but an Eſtate foz pears in the Manoz, but rather a Fee fp, 
foz that —— NT patticular Eſtate is to be intended to be in bi 
which is a Fee-ſimple, and ſo the requelt here of necefſity,- ought to have ben 
made unto him, wholwag to make the Eſtate, and this was the heir, not the? 
cutoz, fo2 the Executoz could not do and perfoꝛm this, and therefoze the fehl 
here made unto him is not good, and ſo no bꝛeach of covenant fozthat.nopittier 
lar eſtate is to be menden be in Warthcn the Lozd, and the covenarito;links 
that the ſame was ſpeciallp ſhewed, Dodderidge Jultice. He might here haben 
eſtate fo: pears in the Manoꝛ, and the requeſt was to be made to theexeruto; 

Croke Juttice. It᷑ he had nothing in the Land the heir ſail not be charged bin hi 
Exetutoꝛs on. Haughton Jultice, De might be ſeized in Fee of the Nano 19 


- 


dope” ets. 
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en the requeſt ought not to be made ta his Exetutoꝛs. but to his Heirʒit dot 
—.— what Eſtate he had in the Mano and we axe not — — 
oneLſtate moze than anather; but toz the generalneſs here, it not appearing 
ut Etate he had in the Manoꝛ (none being ſhewed) this makes the matter 
re the moꝛa doubtful. Dodderidge Jutiice, It a man makes a-Feoffment in Fee of 
is ano? of Dale: upon condition, that if he, his Erecutozs, oꝛ Aſſigns, do pay 
much money, that then it ſhall be lawful fozhim to enter again. The Court all 
agreed, that this is a perſonal matter, and the Executoz here is to render the mo⸗ 
ney, Cole chiet Jultice. The requeſt here made to the Executoꝛs is good, becauſe 
wy Executo2s do repꝛeſent the Perſon ok the Teſtatoz, as to the perfozmance of 
Coveyants, by him to be by Covenant pe! one. The whole Court (except 
Haughton Juſtice, being abſent, ) agreed herein dear p. Dodderidge juſtioe. It being 
generally undertaken, and no Eſtate ſhewed it hall here be intended, thãt he had 
only an Eſtate fo2 pears in the hes p< he had no Eſtate at all in the ame, 
his Executozs are then bound to pꝛotilre this to be done. :atroꝛding tu the Cove- 
nant of the Teſtatoꝛ at their peril, and here, this is after a triaſ, and a verdict 
fo the Plaintiff. The Court all agreed, the requeſt ta he well made tothe Exetu⸗ 
to;s that their not perloꝛmante of this. was a bꝛeach ol Covenant, and to by the 
Mülle o the Court, Zudgment was given fozthe Plaintiſ. 
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Fir Chriſtopher Heyden Plaintiff againſt 
Codſole, Shepherd, and Sitz 


0 Dtiefendant. ? 

2 J . 3 vm? == 

U NIN * _ 

a Entred Mich. 11 Fac. B. R. : 

en 2 8 4 br 5 

5 Rott. 172. 

U 211 e: 

ſu · | wy YN” , By Th. 17 6 . : 

0 * « 12 7 , | . 3 "6a 

| Na Mit of Erro2 b20ught here by him againlt Godſole, Shepherd and Smith 

a7. all nada | I. uin Ole, 1 il Ymitnh _. : 

F Lahm to reverſe a Judgment given foz them at the Aſſiſes of Norfolk ——— 
1 


in an Aſſiſt of Novel edel derne Sir Thomas Flemming, and Sir J. Dodderidge Judgment in 
chen Juſtices of Alſiſe : And upon the ringing of ti the caſe appeared to he a Aﬀiſc of 
919 manner ; the Aſlile being bzought, aud the firtt dap, the Jury being at r e, 
the Bar readp to be Wozn, the Defendavit tame and confeſſed theſeign; and the d z 
dilſeifin as the Plaintiffs had declared, and upon this the Plaintiffs" petunt Ju: 2 Ro. Abr. 492, 
dicium, [20 contideratum eſt, &c. and the udgment was entred quod recuperent Ro. r. 14. 
ſteiſinam, per viſum recognitorum, and upon this a Wꝛit of erroꝛ wag hzaught, and db. 249. 
tis afſicned to2 erroꝛ, betaute none of the Jury were (won, and fo there was no 
nch Judgment. Coke chief Juſtice. 'Thep are not recogititozs, befoze'thew be 
[won they appeared the firli dap, e Defendant conteſſeth the ſeifin, and the 
un Plaintiff releaſed the calls, if they had their Judgment per ſeiſinam 
zo ane had then been good Withont aum guelkton⸗ bit this is here entred per vi Seilnan 
ben dandther are not Kecognizozs heſuze they are Iwoꝝn. Allo it dpth not ap⸗ 
Pear here; that they had the view; and bp this, Tonne ath a loſs. ko they 
mught totnquire fo the Ling. But as to thts, I have a Judgment which doth 
7 this, and it was in the time of Wray chief Juſtice. It Was ne Wr. Baxter Plain- 
15 ets Caſe, againſt whom Baxter bzüught an Aſſiſe of Freſh force : Nul tort tiff "againſt 
ad, and the Jury find the diffeifin, but enquirednot of the fo2ce, ko the dul“ Peten- 
PFs Ring 


r ee 


— 
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King. Upon this a Wit of Erroz was b2ought, and the rule of the Court ws MW 
only of thighy 
the benefi this V2ejUdite 

— 4 2 — corge Och 


Statute of Object. 


it appearch 
other t 
aud 


being 


nent in an Alſile pef reco 


t is to be per viſum recognitorum, notwithſia- 
ges 4 Jac- at Norfolk Aſſiſes, in Lent there was a 

ze Popham chief Juſtice, where there was a confeſſion, in an Aſſile, aud 
pet notwithſtanding this, the Judgment wag, Quod recuperet, per viſum jy 
rum. Coke chief Juſtice. os Es | | 
Aſſiſa venit recognoſcere, he makes his plaint, he needs not toſet down thetoly, 
fo: this is in the W2it; and this would have been a goodexception, ifit had hen 
fo fet doin: the tenant man demand Oyer of the Wzit ; & fi non poteſt dedicere, bt 
that injuſic eum diſſeſivit, notwithſtanding this. the Ii is yet tobe taken ke the 
damages, to thereof ; but it the Plaintiff” ith, that he will releale tht 
damages, is nothing moze fo2 the Jurp to do:the Judge gives A 
ment, quod ideo conſideratum ett per curiam, this is good, quod recuperet ſeilnam 
t viſum retognitorum, this is good every wap, per viſum Aſſiſæ predictæ, this 
8 good, and warranted bp Pzefſdent, ex errore ſequitur error, ag it is here, the 
ſame ts accozding to the common tourſe, and we are to intend that they had ti! 
11 k. 2 flso View. 21 E. 3- fol.60. There is a notable caſe, in a Wzit of contempt agan 
3” theBithopof Norwich, whereas the Abbep of St. Edmonds Bury, beingot L, 
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umdation of the King, by an O2dinance, made exempt, from the Juriſdiction 
—. A a ik he ſhall do contrary, to pan unta the King 30. Talents: the 
which 


iſhop had there viſited, againſt the Pꝛohibition of the Ring to him to 
the confrary, and this by him done, a tort, & in deſpite del Roys he was found 
quiltpof this, and his tem oꝛalities were ſeiſed into the Kings hands, and there 

indged that the. King ſhall recover Les beſants, and that the p2ice ſhall be inter 


and ſet, by the Ring himſelf,of what p2ice the ſame ſhould be, moze oꝛ leis. 


| lache King was toxertifie by his Mꝛit, fo2 the value, Del Beſant, fo2the trial of 


the yalne of the Kings copn ſhall be, bp the Kings Wzit,andbp this, he certified 
abelant, to be of the value of 100 l. as appears bp the certificationof the Ring as 
Jhave. feen bp the Aecozd of the ſame; the which Sr. Nicolas Bacon did ſhewunto 
Jud t here in this pꝛintipal tale, was well given, and no erroꝛ in it, 

li the ſame ought ta be affirmed. Croke Juttice. This Judgment is not erro- 
neous, but the ſame is to be affirmed : and to warrant this, we have Pꝛeſidents, 
in in the diſaffirming of it, and to do ſo, this were ambulare in tenebris, and 
it isnatfaid of neceſſity, recognoſcere, but parati ſunt, to da ſo, and ſo, quacunque via 


data the N nt here was well given, and ſo ought to be affirmed. Dodderidge 


Juſiee, 10 pꝛeſident had been in this caſe, the realon which J have heard, would 
| vern much move me, upon the Statute of Merton, capite 3. In a Rediſſeiſin, to have Suns of Ver « 
ſcim-peryiſum, An Aile in Law, is the ſpeedieſt remedy a manhath, and ſo it is 


ſaid tu be feftinum remediuin, the Jurp then are alwaps readp ; the Law doth not 
oidain the view in an Aſſiſe, fo2 a naked Ceremony, but to put the party into 
ſeiin then are called Recognicores, fo2 their having of the view, and juraci : after 
thep are the party, after iſſue, map take advantage, that thep have not the 
view; their having of the view is not of neteſſity, but fo2 them to know the Land, 
and this by the view, but when they have not the view, we are pet to intend, that 
they have the view. 3 things there are, which the Recognitoꝛs are to do. 1.To 


habe the view of the Land. 2. To try the ſeiſin» anddiſſeifin; and 3. To cry, and 


enquireof the damages; here nothing is left foꝛ them to do, but to bꝛing the par- 
ty into the \fifin, and poſfeſſion of the Land and nothing elle; and therefoꝛe the 
Judgment ought to be per viſum, and being ſo given and entred, the ſame is well 
given, and ought to be affirmed. Haughton Juſtice agreed herein, and there is no 
Authozitp;no2 any Pꝛeſident, contrarpunto this; but all the Pꝛeſidents in the 


Book of Eatries are per viſum, notwithſtanding, thep are not abſolute ecognitozs, - 


until then areſwo2n, pet they are Kecognito2s, and ſo called; when then are re- 
turned if the Aſſile be taken, the Kecognito2s lwoꝛn at the Aſſiſes, the Judg- 
ment is deferred, all the Ficcognitozs die befoze the dap in Bank 3 this ſhall not 
be afſignedfo2 Erroꝛ, he ſhall not have a rediſſeiſin, at the dan in Bank ; the Aſſile 


taken per reddictionem, by the Statute of Weltmin. 2. cap. 30. if a Kediſſeifin being Statue of 19+, 
tobe enquired of the view is to be had, and the Judgment, per redditionem, ig to 2 cap 30. 


be per vilum, In this caſe the Judgment was well given, and accozding to the 
Preſidents; and ſo not erroneous, but ought tobe affirmed. Coke Chict Juttice. No 
Rediſſeitin, but where the Judgment is per viſum, but when the Judgment is 


| byReddicion, he map have a fiediſſeiſin, and this is aninfalliblerule. Another 


ereption was taken, becauſe there was no County expꝛeſſed in the Warrant of 
Attomep: it was anſwered; that this was not needful, fo2 that it was entred 
at the Alliſeg, in proprio comitatu ; the Court clear of opinion, that this was a 


good antmer to this Objection. Coke chief Juſtice, 28 Ailifar. placito 28. In an 2 agar. pla 
Affile, matter confeſſed, the Plaintiff did not releaſe his damages, the Jury cico 28. 
fo be taken fo2 to enquire of the damages were not releaſed. Mich. 25. & 26 Wich. 25. & 


En. Baxter and Bartlets caſe befoze remembꝛed, where theLiecognitozs in an Al- 26 Eliz-2- 


Baxter and 


ſleof freſh force, did enquireof the ſeiſin, and diſſeiſin but not of the koꝛte. They Bartlets caſe. 


found this, and damages, this was no erroꝛ, being the office of the Court to en- 


dure ak this, and they not finding the fozce, this was better fo2 Bartlet, foꝛ that 


was not then to be taken by a Capias, fo2 the foꝛce. And fo the whole Court 
: agreed 
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agreed in this, that the Judgment was not erroneous, but given, and the. 
Judgment af- foze by the Nule of the Court, the laid Judgment thus — the Aﬀfles u 


22 affirmed, 
per Curiam, 7 


Term.'Paſch* . Nota, that afterwards (S) Termin. Paſch. 1 2 Jac. B. R. this caſe was recited again 
* B. R. by the Counſel fo2 Sir Chriſtopher Heydon, that whereas in an Aſſiſe, a Jude 
Mo. 824 ment was given ogainlt him, at the Alſiſes held foz the County of Nortel, a 
Sodb. 243. theſame affirmedhere in a Wzit of Erroz, by him bzought, and fo? the reverſing 
Cro. Ja. 341. of this Judgment here given againſt him, a wꝛit ol Erroꝛ was by him brug 
in the Exchequer Chamber, and had obtained a ſuperſepcas, to ſtap the exgqy;, 
on, and now having notice, that no wꝛit of Erroz lies in the Exchequer Chum. 
ber to reverſe the Judgment given here, upon the firſt wꝛit of Erroz, | 
he bꝛaught a w2it of Erroꝛ in Parliament, to reverſe the Judgment heregiyeng. 
gainſt him; upon the wit of Erroz, George Croke moved the Court fo2 a wit if 
Execution, upon the Judgment here given in the wꝛit ol Erroz. of a 
the Judgment given at the Aſſiles, by the Judges of Aſſiſe. Coke chiet fuer 
No wait of Erro? lies in the Exchequer Chamber, upon a wꝛit of Er20z 
here, and ſo a Judgment here given; in affirmance, o2 in diſaffirmanee gf 
Judgment befoze given; but in treſpaſs, Detmue, .Ezcctione ſirmæ, wherethe 
Judgment is oziginally here, upon a ſuit here begun, a w2it of Erro? lieginthe 
Exchequer Chamber, but not otherwiſe ; and this Superſedeas wag here had of an 
ignoꝛant Clark, in the abſenceof his aſter, and that bp Buller an A ; 
tame unto him, and ſaid, that he had been with me, and that J had agreed um 
it, and this was the common courſe, to bzing a wzit of Erro2 in one hand butut 
ſealed with wax, in the other hand, ſo he obtained a ſuperſedeas bp this patire, 
foꝛ this an Attachment was grantedjunto him. And as to the Attoznep whit 
hath fo granted the Superſedeas, without ann wait of Erro2 hanging he is toben 
vozed, becauſe this was ſo done, ex ignorantia; but this is to excuſe him, a rand 
non a toto, foz that ignorantia facti excuſat, and therefoze fo2 this his A thus dun 
he is to be committed (and fo by the Kule of the Court he was.) Allo as to the 
wit of Erroꝛ, to be bzought in Parliament, pou cannot have this, butof m. 
ceſſity vou ought to have the Kings hand, and his Licenſe to ſhew foz it, other- 
wile poucan have no wzit of Erroꝛ there; alfoin caſe of a w2it of Erroꝛ buught 
in Parliament, the chief Juſtice is tocarry the Hecozd, and the Tranttript ut the 
ſame thither, to the upperhouſe,and to bꝛing back with him again into this Curt, 
as the entry of this is to be here, coram rege, and they there to p2ocecd upon he 
Tranſcript only: The Petition to the King, foꝛ to have ſuch a Mꝛit of Errozout 
of the Chaneerv, is to be directed to the Lord chief Juſtice, commanding hin 
to b2ing the Keeco2d befoze the King in Parliament, to be there redzeſſed 3 and 
29 Eliz. Djer, the Hing begins in this manner (S) hat juſtitia, 23 Eliz. Dyer, fol. 375. placito 
fol. 375- — 19. Whalleys Caſe, touching a wꝛit of Erroꝛ bꝛought in Parliament; uponthis 
Error m kara the Term and Koll of the Kecozd, and a Tranſcript were bꝛought, by W 
; chict Juſtice, in ſuperiorem cameram in Parliamento 3, the Noll was remanded in 
Banco regis, and the Tranſcript remain in Curia Parlimenti, but no mention 
1H. 9. fol. 45. there made ol ann Super ſedeas granted, 1 H. 7. fol. 19. & 20, Flowerdews Cale, 4 
placito 65. good Caſe, as touching the manner and fo2m of a wꝛit of Erro2 byought i 
error in karl. Parliament, 1 E. 3. fol. 46. b. placito 65. touching a wꝛit of Erroꝛ bought in 
Parliament: As to the granting of a Superſedeas in this Caſe, upon the wit 
Error in Par. Erroꝛ bꝛought in Parliament, upon the Judgment given here in the koꝛmer wit 
of Erro2 3 wewillof this be very well adviſed, and the Kecozds in this pont 
5 E.2. Fitz. ſhall be examined, 5 E. 2. Fitz. tit. Error, placito 89. touching a wit of Cr 
title Error pla · bzought in B. R. at Weſtminſter, to reverſe a Judgment given in the Kia 
cito 89. Oc Bench in Ireland 3 the fecozd ſhall not be removed to this Court, out of the Colt! 
there, but only a Tranſcript of it, and that fo2 two reaſons. 1. _— 


x E. 3. fol. 46, 
Oc 


[ 


—— 
— 


RE ? 


DESESCESEERrAATITEWSRREATESDESTFOTSCOCSHMERAPTAN SAS SSOEROESCTASTHETRIESST@= 


part II. T Termin. Hilla. 11 Jac. . 163 . 


d there, as here, remanet coram rege. 2. Foꝝ pꝛevention of the dangerouſ⸗- 
neſsof this by Sea, and ſo ſubject to peril and to miſcarry,and therefoze a Tran- 
tript ſhall be ſent hither to us, hut no mention is there made of ann Superſedeas: 
There is here a double Judgment, and Execution hath been once delapedalrea- 
dy by a Superſedeas, upon a Patt of erro2 b2ought in this Court: It appears 
56.2, that then which do conquer,map impoſe what Laws theppleaſe upon the 
d; and therefoꝛe Hing Henry the third, oꝛdained Ireland to be governed 
the Laws of England, and that then ſhauld be ſubjec to the Laws of England, 
14 H. 3. 9 Februarii, 12 29. called Statutum Hiberniæ, made at Weltminſter, and 
therefoze Erroꝛs in their Pꝛoceedings, in Judgments there given in the Kings 
| there, are to be reverſed here, betaule then are ſubject unto the Crown 4 3-c: 
of England: And our Parliaments here, in ancient time, did bind them of 
Ireland, 34 Aſſiſar. placito 7. Judgment given in a Wꝛit of Erroz in the Kings 
Bench in Ireland, a Weit of Erroꝛ upon this bꝛought in the Kings Bench in 
England, and the ſame well lieth 3 as it is there held bp the Court, and there by 34 Alſies, pla- 
Kniver; the C. B. there upon a Wait of Erroz do ſend hut tranſcriptum brevis, and 7. Kc. 
" af the Kecozd, but not the Oziginal it ſelf; but in Ancient Demefn, Franchi- 
ſes and Jattices of Aſſiſs. upon a Mꝛit of Erro?, do lend the Wꝛit Oꝛiginal, and 
the Nero it ſelf, and not only a Tranſcript of it; per bp 37 Aſhar, placito 5. 
per Finchden, there Ireland do not ſend the Oꝛiginal Kecozd, but only a Tran- 
ſcript, 8 H. 5. Fitz. tit. Error, placito 89. If one ſues a Weit of Error in Par? , 1 
liament,he-hall have a Scire fꝛcias out of the Parliament to the party, and it 3 . J. ir- 
- ſhallbereturned at the next Parliament, koꝛ the Common dap in a 5cire tacias, tir. &c, 
Is lep days, as it is not certain when the arliament ſhall be diſſolved; and 


ene, if a Wait of Erroꝛ be bꝛought in Parliament, upon a Judg⸗ 

ment given in B. R. the Heco2d ought to remain with the Juſtices, and then 

areto ſhew the Necoꝛd to the Parliament, oꝛ ta lend a Tranſcript of it But if 

the Parliament be diſſolved, befoze the Errozs are diltuſſed, then all is gone. 
Dodderidge Juſtice agreed with him herein. Coke chief Juſtice If no pꝛeũ dentg 
can be found foꝛ the granting of. a Superſedeas in this Caſe; we will not grant 

the ame; and in a Caſe: of this nature, and of fo great a tonſequence, we which 

art Judges, do not uſe to go but with leaden feet, and the King hath very 

well ſhewed to us the wap, by his ſaping, Fiat juſtitia; we will therefoze ſce 

eds ; and ſo the ule of the Court at this time was, that as to the Su- 
perledeaspzaped, this to remain in Court, neither allowed, noꝛ pet diſallowed. 

At anther time, George Croke pzaped to have Execution upon the Judgment 

here affirmed, notwithſtanding the Wꝛit ol Erroz here bzought in Parliament, 

and that no Superſcdeas map be granted in this Cale, after a Judgment here af- 
Mmedin a Wzit of Erroz, fo2 the miſchief to the partp, bn being delaped of his 
Execution ;it appears by2H, 7. fol. 12. A. 5 H 7; fol. 22. and 9 H. 5, fol. 13. A, 

Jn what Caſes a Superledeas ſhall be granted and in what not, and by 6 H. 7: 2 Hl. 5. fol. 12. 
fol. 15; what Wzits are in themſelves a Superſedeas in Law. 16 H. 7. f. 12. a. b. 4. Kc. 
Jus Wiit of Erroz, the party ſhall have but one Superſedeas; here are two 
Judgiients, and by d H. 5. upon a Mꝛit of Erroz bzought in Parliament, no 

Exetution is to be ſtaped. Coke chief Juſtice, This is a Cale not obvious in 

Mit al Erroꝛ, upon a Judgment affirmed here in a Wit of Erro2 ; and if 

there never hath been a Superſedeas granted by this Court, upon a Mꝛit of Er- 

re huught in Parliament, to reverte a Judgment here given, we will not here 

begin a Preſident in this kind, we having no Book, noz pet Pꝛeſident fo2 to 

warrant this; and thereloze it map be as well ſaid in this Caſe, as Litclecoo in 7741561 chap. 
Ms Chapter ot Knights Service, fol. fol. 23+ placito 107. 105. ſaĩd upon the Statute knights Ser- 
bf Merion, cap. 6. of diſparagements of the Heir in Marriage, that no Action nice, fol. 23. 
map bebzought upon that Statute, in regard it was never pet ſeen. no? heard, _ 

that any action was ever wirren upon this ſtatute, & that it an action might be 

had upon this matter, it thall ne at ſometime 92 other to have been 1 

ä a re: 
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Are: There are only five Books in the Law which do ſpcak ok this point, /; } 
of a wꝛit of Erro? in Parliament. upon a Judgment given here in this Cam 
which are, 42 Allilar. placito 22- The Counteſs of Pembrokes Caſe. 22 E. 3. 61. 
Fitz. tit. Error, placito 8. a wzit tame to Sir William Thorp Chief Juſtiæ & 
B. R. to cauſe to he bꝛought the Kecozd and the Pzoceſs in the Parliament, ff; 
Judgment which was given foz the King at the Suit, &c. And note thata z 
tition was there made to the King, befoze that the wzit was granted ;and( ch 
Noll, in which the P2oceſs Ethe Judgment was bꝛaught by Sir William Thorp 
into the Parliament, upon which the King did aſſigncertain Counts and Ba- 
rons, and with them the Juſtices to determine the buſmeſs 3 and before any 
thing was done herein, the — was ended : There it is ſaid, 


8 H. 5. Sc. Judgment cannot be reverſed but in Parliament, and fo2 that this Basen 


42 Aſſiſar. pla- 
cito 22. Oc. 


1 H. 7. fol. 19. in thi buſineſs, ulterius nihil agendum eſt, 8 H. 5. Fitz. tit. Error, placito 88 hein 
3 — 1 H 7. fol. 1 9. & 23 Elis. Dyer, placito 375. Whalleys Caſe. — 
theſe Cales, there is no pꝛeſident of ann Superſedeas granted, and therefay 
make a new p?efident of this in this Caſe, periculoſum exiſtimo; but this may le 
moved fo2 aqueſtion. to ſee, examine, and to conſider of it, whether this ma z 
Erroꝛ, depending in Parliament, be not in it ſelf a Superſedeas to the Court; but 
of this, it is very fit fo2 us tobe well adviſed herein: The Caſe in 12 620 
112 


CC. 


F H. 7. fol. 20. 


is a verp notable Caſe;if the Exroꝛ be apparent, in a wait of Erro bought, 
we uſe to Bail the Defendant ; if he be taken in Executton, ſhall they in dali 
ment do ſo, upon a wzitof Erro? there bzought to Bail the party ?-this they 
cannot there da foꝛ the great delay that map be, foz that is altogether emen 
how long, oꝛ how little and ſhoꝛt a time the Parliament will continue, ani , 
this reaſon then cannot there Bail the partp,and this p2oves a great differenx 
to be between a wꝛit of Exroꝛ bzought in Parliament. a wzit of Erroz hu 
here in this Court, ſo that it is good fo: us tobe very well ad viſed of all h 
whether fo2 delap only, this wꝛit of Erroꝛ is here bꝛought, and then whether 
| this wzit of Erro? be not a Superſedeas in it ſelf, ag in a ſecond deliverance; the 
$ He 7. fol. 22. Certiorai tg, 5 H. 7. tol. 22. befo2ze remembꝛed, where a Superſedeas ſhall be grand 
and where not. Croke Juſtice, -Jf no pꝛeſident can be ſhewed to endute us to grant 
a Superſedeas in this caſe, we ought not to grant this. Dodderidge Juſtice, Ju 
1 H. 5. The Parliament there made an Oꝛder, upon which the Pyoceedings 
were ſtaped by a Superſedeas. Haughton Juttice,  Jf 1. H. 5, be as it is remeny 
bꝛed, this is then a good -p2oof that a Superſedeas Here ought not to be granite 
ed; there is no ſuch oꝛdinary P2oceſs in a wzit of erroꝛ bꝛaught in Parlia: 
rH, 7. fol. 20, ment, as in a wꝛit of erroz bꝛought here in this Court, and this is ve:p appr | 
rent by the Caſe of 1 H. 7. fol. 20. Coke chiet Juſtice, If a wzit of c 
bꝛaught here upon a Judgment given in the C. B. we are to have but Teaprn 
Recordi here; whether this wꝛit of erroꝛ be a Superſedeas to the executionthet, 
ARC 34 Aſfifarum, placito 7. Fitz, tit. Error, placito 81. A good caſe ag touching a it 
CIDR ts erroꝛ here bꝛought to reverſe a Judgment given in the Kings Vench u 
Ireland, there debated at large, as to the pꝛoceedings herein, and what ien 
is to be removed, where the Oꝛiginal, and where a Tranlcript onlp orthe li 
toꝛd is to be ſent, 21 E. 3. fol. 46. erroꝝ in Parliament ſhall not be reverſediut 
21 E 3. fol. 46. Hy another Parliament, 7 H. 6. fol. 28, 29. by Cotteſmore, the Parliamentmap 
TT 6. fol. 28, err, and this ſhall then be reverſed By Parliament, & non aliter, fo there i; 
1 not a higher Court than this is; and ſo agrees, that the Judges de b. l 
map reverle their own erroz in the-ſame Term, without ſuing by a wiitol 
- * erro2 in Parliament; and fo fo? this time this Caſe was adjourned: At am 
ther time George Croke, & Noy, took exteptions ts the weit of erroz, that ih 
fame is not good, being not warranted by the Pzefidents, this was a wiit of 
crro2 to remove a Kecs?d upon a Judgment given, inter, 8c. befoze Sir Tis 
mas Flemming, Imilit. capitalis juſticiarius ad placita coram nobis tened* aſſignat &. 
This left out, lo that his addition is here omitted and Jeft out. 2. Fo: Ws 


2 . A. eo oe ooo oath, rod et CE. 
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this wit af erro: he hath made no mention (as he ought to have done) between 
at perſons the Judgment was given in certain it being not here ſhewed who 
was the Plaintiff and who the Defendant,and this contrary to the iegiſter,& 
tod Wiit of erro2 bꝛought in Parliament. 3. Foz the omitting of the County c 
place where the Alliſe was taken; here it is generally, ad Aſſiſam noſtram at 
Norfolk ; alſo in the certification of the recoꝛd, no time is limited when, and lo 
dings erroneous: But if the W21t of erroꝛ be good, pet this is no tauſe 
#02 to tap the execution, this Wꝛit being onlp fo2 delay; and therefoze,ſecing that 
no t can be ſhewed to ſfap executton.the Court wagpzaped to grant exe⸗ 
tution: The rule of all the Books being, that when an execution is once ſtaned 
bp a Superſedeas, not to have another Superſedeas upon a ſecond wzit of erroꝛ 
ght, being in the caſe of a Judgment given in affirmante ol a fozmer Judg- 
ment, and no pꝛeſident can be ſhewed in luch a caſe to ſfap executionʒalſo as well 
as he dught to make mentionof the parties in the Aſſile, in the Wꝛit of Erroz, 
ought alſo to make mention of the Aſſiſe here; he hath here mentioned the 
parties but not ſhewed what kind ok Aſiſe this was, this ought to be certainly 
ewed Againſt this, & foꝛ the Superſedeas it wag argued by Sir Francis Bacon 
the Kits Atto2nep,and by Davenport, and urged that generally upon a weit of 
2 ought, a Superſedeas ig granted, and this general compꝛehends all: that 
hs the rule and pꝛactice of Law, and to this purpoſe is 6 H. 7. fol. 15. b. An 
Jnfozmation fo2 the King in the Exchequer Chamber befoze all the Juſtices, a. , , 
gainlt divers Merchants; ſtrangers of the Still-pard, koꝛ divers Merchandizes 6 
ppedandnot Cuſtomed, Pꝛoceſs continued till Judgment given againſt them 
fo; the King : Upon this, they bꝛought a wait of Erroz, returnable befoze the 
- JodChancelloz and Treaſurer, at a dap certain at which dap of the return, nei⸗ 
tet the Chancelloꝛ noꝛ Treaſurer tame, and fo the ſame diſtontinued by their not 
config ; and ſo upon a ſecond and a third wꝛit of Erroꝛ, all diſcontinued by their 
not coming ; there a Super ſedeas pzaped and awarded upon the third wzit of Er- 
tu: Alla this wꝛit of Erroꝛ is well warranted by pꝛeũdent of Parliament, this 
being dꝛawn by foꝛmer P2eſidents;this Cale is rare, but familiar: As to the Su⸗ 
perledeas it map be ſaid, that in regard the Rall remains here, and only a Tran⸗ 
ſcriptthere, and therefoze a Superledeas: The difference between the Common _ 
Lawand the Civil Law is woꝛthy obſervation, and herein the Common Law — 
doth much lurpalg the Civil Law, fo2 in their Appeals, the Appeal doth put in Conmon and 
lulpentethe very Judgment it ſelf there; but at the Common Law, a wꝛit of Er- civil Lav, Oc. 
ro2 being bought doth only put in luſpence the Execution ak the Judgment, uſ⸗ 
que, &, and this is the better wap: And if it ſhall be ſo in the Pꝛoteedings here 
 nthis Court, upon a wꝛit of Erroꝛ here bꝛought upon a Judgment given in the 
GB 2 multo fortiori, it ſhall be ſo, between the Pꝛaceedings in this Court, and in 
the high court ol Parliament, the ſame reaſon, the ſame Taw. As to the objection 
made, beraule then ſit here in this Court, ad terminos certos, hut it is not ſo in Par- 
liament and that therefoze,herein there will be a difference: As in anſwer to 
this the ſame is no difference,fo2 no pꝛejudite can happen by this,fo2 if the Par⸗ 
ltamentbeended, the partn map then pꝛoteed upon the Judgment and Kecozd | 
| here: As to the omiſſion of the addition, this is not material, being onlþan ad- 
dition of Honour; and a wꝛit of Erroꝛ ſhall not abate foz falſe Latine, Regilicr 
10l. 17. a Pꝛeſident there of a Scire facias de errore corrigendo per Parliamentum, 
upon a Judgment given in Agile of freſh fozce at Briſtol 3 this Pzeſident 
| comes not home to rhe Caſe now in queſtion , noꝛ is any Warrant ko this; 
but in the old book Entries, fol. 302 there is a direc Pꝛeſident of a wꝛit of | 
702 in Parliament, to reverſe a Judgment given in the Court of the B. R. ag Old Bookof | 
this tale here is”; then as to the chief matter, whether the wꝛit of erroꝛ here in es f. 302. 
itſelf, is not in Law a Superſedeas to thig Court, fo to ſtaꝝ Execution, that the 
is a Superſedeas ; the reaſon of Flowerdews Cale, in 1 H. 7. fol. 19. & 20. doth 1H. 7. fol. 19 
. 1 2 | . p20ve 20, Ce. 
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pꝛove this, who being in a Wzit of Treſpaſs, condemned in B. R and in exetuti 
on, deliberatus mariſcallo poſtea, he bzought a W?it of erroꝛ in Parliament, dir 
cted unto the chief Juſtice.tocertifie the Recoꝛd in Parliament indilate: It as 
moved there amongſt the Judges, whether firſt he ought not to ſhew unto they 
there a clear and pꝛegnant erroꝛ inthe Keco2d;fo2 otherwiſe,as it is there ſaid al 
the retoꝛds there by Wzits of erroz, might fo be bꝛought into the Parliament, f 
there the party in the firſt Action ſhall be without his execution by all the Jung 

es in the Exchequer Chamber to this purpoſe 3 that in ſuch a caſe firſt to habe 
Bill indozled bp the Ring, and upon this the Chancelloz ſhall make hima watch 

Erro2,and then the chief Juſtice of the B. K. ſhall being with him in Parley 

in camera Parliamenti intra dominos, the ſaid Mit of Erro2, & prædictam billam ſe 

indorſatam, and the whole Noll, in quibus continentur placita, & proceſſus, in quibiz 

ſupponitur error, and there ſhall leave tranſcriptum totius recordi, & proceſſus qm 

clerico Parliamenti; and the thief. Juſtice ſhall bzing back with him all the ſaid 

rolls into the B. R. foz that the Nells eontern other matters ; and allo fo that the 

Court of B. R. map afterwards, if the Judgment be affirmed, p2oceed ty exec 

tion if it be not had befoze : And two reaſons are there givtn foz the bzinging 

back of the Kecoz2d, and leaving there a Tranſcript. 1. Becauſe the ſame x 

cerns other matters. 2. (Which1s chief) Si judicium affirmetur, poteſt progredi ad 
executionem, ſo that by this in that interim, then could not pꝛoteed to execution, 5 

1 . 2. Fitz. Tit. Error, placito 8 g. the caſe of removing a Necoꝛd cut of Irclac, they 
5E 2. G to pꝛoteed there to execution after Judgment affirmed here, 20 H. 6. pl. 4. a 
Scire tacias ſued out of a Fine againſt the Tenant who was fer ved. thedemay 

dant pꝛaped exetution, and fo2 the Tenant a Wꝛit of Erro2 was cali in Cir, 

to remove the retoꝛd in B. R. by the Juſtices: notwithſtanding this Scire lan 

we ought to oben this Wzit of Erro2, and to ſend thereco2d in B. K. andbythis 

our hands are cloled un, and we cannot pꝛoteed incegard that our reco?d is ty 

2 Hl. J. fol. 19, moved; this there ſo laid by Aſcough Jultice, and ſo agreed by Newton, 2 fl). 
Oc. fol. 7. Granthams Caſe, who was condemned in Debt, bzought a Waitoi & 
roꝛ in B. R. and diſcontinued this the. Pflaintift had his Execution, and aG 

pias ad ſatisfaciendum againſt the partp, &c. afterwards in the ſame term ant 

ther Wit of erroꝛ was bꝛought de Recordo quod coram vobis reſidet, tro dl. 

ſigned, and a Scire facias ad audiendum errores : It is there ſaid, that bpthisnew 

| it of erro2, notwithſtanding the Execution, that the hands of the Jultices 

21 E. 12 24- are cloſed ad faciendum aliquam exccutionem, 21 E3. fol. 24. touching the lame 
12 8 44. matter ; and in 7 & 8 Eliz. Dyer, fol. 244, 245. placito 63. Af a Wit of an 

245. pla. 63. be delivered tothe chief Jultice, oꝛ to the Clerk of the Treeſurp, this ha 

15.4. 21. top dhe awarding of Execution,z5 E. 4. fol. 21. b. acco2dinglp ; a Mit oi u. 
ro2 in V. B. returnable in B. K if the Judgment be affirmed, the party hel 

ſue Gretution in B. R. and not in the C. B. and the Wzit is there recozdd, 

proceſſum cum omnibus ca tangentibus nobis mittatis, fo that by this Wait of ertd} 

the hands of the Juſtices are fozecloſed, as to do Execution 3 of er wilt it is i 

a Wit ot erroꝛ in the Exchequer, returnable befoze the Chancelloz and Trez 

ſurer ta amend the Rolls, and afterwards then in the Exchequer to do Extur 

on. At another time Haughton Juftice rehearſed the Cale as it ſtands in Cum 

upon this Wit of erio2 : And whether this Wit of erroꝛ as it here bzoughte 

ſufficient ta remove the Keco2d o2 not, is the firſt Queſtion. As to this it 

of erro?, five exceptions have been taken unto it: The Wit of erro2 as! i 

here bzought is not good, and fo? one cauſe pꝛincipally : The firſt epceptot 

which hath been taken, was fo2 that in this Wzit of erroz, it is mien 

ſed who was Plaintiff, and who Defendant in the Aſſiſe. Secondlp, ba 
it is to remove and to certifie the reco2d,ſub figillo veſtro;the Mꝛit is good mtb 
ſtanding thele two exceptions: The firlt exception is againſt expꝛels 10 
r. N. B. f. 23. and againſt the commun tourſe of a Wzitof erroz, F. N. E. fol. 24. in a 10 

erro2 no mention is made who is the Plaintiff o2 the Defendant ; and — | 
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com u tourſe here in a Wzit of erroz, toſap inter ſuch a one and ſuch a one. but 
: Steer ad damnum, there to nominate the party who is damnified; E 
this is the common courſe and experience, and ſo the Wꝛit is good notwithſtand- 
3 two Exteptions, being againſt the Pꝛeſidents and common experiente 
45255 other two Exceptions are not \o material to be diſcuſſed at this time, but 
inparliament when the — hp removed thither ; but in the regard that theſe 
ereptions have = alſo taken to the Mꝛit as,befoze,F hold the Wait; fo2 theſe 
Freeptions not the one Exception is foꝛ the omiſſion on the Warrant of 
their Commiſion, as to ap, per breve certainly , in regard it map be tine breve 
per billam, ag well as per breve, and therfozethis is to be ſhewed in the Wꝛit of 
Erroz; and this tobe ſo, is well warranted by Pzeſidents : Another Exception, 
irraule that in the Wꝛtt of erroꝛ there is no mention made in what place the Al⸗ 
feof Novel Diſſeiſin was taken, and this ought to be expꝛeſſed foꝛ the moze 
certainty, and fo theſe two exceptions the Wꝛit is not good 3 but the great cauſe 
ot all why this Wzit of erroꝛ here is not good, is fo2 the apparent variance that 
is between the Mꝛit of erroꝛ in Parliament, and the Retoꝛd of the Aſſiſe, taken 
coram Tho. Flemming milit. capital. Juſtic. ad placita coram nobis tenend. aſſignat. & 
Johan. Dodderidge, milit. Juſtic. ad placita, coram nobis tenend. aſſignat. In the W2it 
ok errtz in Parliament, fo2 to remove the Recoꝛd, the addition in the Commiſſion 
is omitted; and after the name of Flemming, coram nobis, ig there omitted; but 
this is. ed after the name of Dodderidge, and this is a material variance, 
and this is ſuch a difference between the Wꝛit and / the Necoꝛd, that by this the 
Courthath na fuffictent Warrant fo2 to remove the Keco2d : Thele thꝛee things 
are to be obſerved in a Wit of erroz. 1. It is to be righly obſerved, beloꝛe Three things 
whom the plea was held. 2. In what manner this was held. And 3. Between to be obſerved 
what perlons this was. Foz the firſt, The ſame is p2oved by 28. H. 6. fol. x1; in a Writ of 
coz in the C. B. to remove the Hecoꝛd; the Wꝛit was; Rex Johanni Priſot, capi- Error. - 172 
uli Juſticiario noſtro de Banco falutem , quia in recordo, & proceſſu ac in redditione „rn. 
loquelx quæ ſuit ih curia noſtra, coram vobis, inter, &c. whereas the Mꝛit ſhould have 
been, coram vobis & ſoclis veltris, the Netoꝛd and the Kolls being all of ſuch a 
_ fon, and therekoꝛe no ſuch Recoꝛd _ was in this place, fo2 that all the Re⸗ 
2 are, Coram Johanne Priſot, & ſociis luis, fo the Mzit held to be inſufficient, 
and the party there was dꝛiven to have anew WMꝛit of erroꝛ: And fo in the Ex- 
rhequer, if the Wzit be Rex, Theſaur. & Baronibus ſeaccarii noſtri ſalutem, quia &. 
in records. '&c. que fuit coram vobis, &c. andthe reco2dV there are coram Baronibus, 
and not cram Theſaur; & Baronibus , and therefoze bad. Foz the third, between 
what perſons. 9. H. 6. f. 4. John Frankner Citizen vf London, bzought a Wzitof 9 H. fol.. 
againſt a Woman as executrix to one B. and in this recovers; ſhe bꝛings 
i of erro2 to the chref Juſtice of the C. B. to have the recozdb2ought into the 
the Conrt'of B. R. by which therecozd was ſent into the B. R. andthe Juliices 
there did ſee the WMꝛit by which the recozd came beloꝛe them; which W2it was 
falſe, fo2 the fame wag of a retoꝛd which was between the Woman, and b. the 
Ceſtato2, whereas it ſhonld have been between the Woman and the {aid J.f.and 
fo not good, and ſo the recoꝛd came in without any Warrant bp the Juſtices, 
and'ſg'norecozd by this Wzit remained to B. R. but was till in the C. B. and 
Ueretoze they would not pzoceed unto the erroꝛs: Then as to the manner, this 
ought allo to be purſuant: if it was per breve this ought then to be ſo; and ſo if 
was ber Billam, the Wꝛit ought to be accozdingly; and ſo if it was ſine bre- 
the Pzit of erroz ſtill ought to be purſuant: as foz the manner as to 
INS, 2. R. 3. f. 2. b. Collins Caſe , in a ꝛit of erro? the ſame ought to purſue 
.X manner, and ik erroz be alledged co be in theſe points, the ferozd by ſuch : R. 3. fla. b 
. Wut of erroz is not to be removed, if the ſame doth vary in any of «c. 
tele points. So here; in this p2inctpalcafe, the addition befoze ig part of his 
Lanteam this is miſtaken, andnotwithſtanding this appears to be all one, pet 
(as it dught to be) this is not purſuing the o21ginal-recozd, and therefoze not 
good 
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2 Eliz. Dyer, 


good, but it hath been ſaid» that this is a variance, onlp in point of ſury] 

and in this regard, the ſame is not ſo much material, but notwithſtanding 1 
allegation, this variane ſhall make the wzit to be vitious; as touching thig 4000 
Caſe in 2 Eliz. Dyer, fol. 173. Sir John Parret was outlawed, upon aJ t 


fol.173- placiro in Debt, where in the Ozignal, the Plaintiff had his addition of Sadler, amn 


16. G8. 


2 Aſſiſarum, 
placito 17. 


35g. 


the Scire facias, fo2 execution, it was Salter, a wit of erro2 was bꝛought. in which 
the Plaintiff-was named Salter; this wzit was directed to Sir Anthony Ban 
bp name, Er. de crrore, &c. and this without warrant, in regard there was 
fuch oziginal, he was therefoze enfozced to bzing a new wait oferroz and pethen 
was a variance only in ſurpluſage, (S) in the alias dictus. 3. Aſſiſarum, placito 1 
John Capellanus of the Church of Dale, bzought a wꝛit againſt A. upon traverſe of 
the Action, it was found againlt the Demandant, who beought an Attaint, by 
the name ok John Parſon, of the Church ot Dale, and fozthis variante, by Judy, 
ment, the wꝛit abated, and pet this was a varianceonlp in CirÞWnſtance, 351; 


agrees with this; there Clericum foz Capellanum, held a material variance; hut 


it hath been Objected.that this ſhould be good by wap ofthe relation of the ways 
ad placita, &c. & Johanni Dodderidge, Unius Juſtic. ad placita,coram nobis tenend aflignat, 
that this laſtclauſeought to havorelation unto Flemming alſo; but this cam he 
ſo, fo2 as thep have in their Commiſſion, two .ſeveral additions, ſo theſehag 
ought to be ſpecially named in the wꝛit of erro2- and fo2 the omiſſion of this, the 
wzit is not good: and if the Kecozd had been removed by this wzit, thig ha 
been ſo done without any Warrant fo2theſame; and it it be ſo that thi wit of 
erro2 here b2ought, is not good; then here is an end of the caſe, withoutſaying 
any thing to the other matter, as touching the Superſedeas, but poſito, that this 


wit of erroz, as it is be good, then whether a Superſedeas ſhall be 74586 


not, and whether this Mꝛit of erroꝛ be a Superſedeas, of It ſelt, oz not ˖ 
fozce of this wait of erroz, the ſame is of ſuth fo:ce, as that by this wit of o 


 roz, our hands here are cloſed up, as to the doing of execution, this doth lia 


9 H. 5. fol. 13. 
c. 


6 H. 7. f. 18. b. 


tution, and this is a Superſedeas, in itg nature and this hath not been much with, 
ſtood, no2 gainſaid ; but what ſtap of execution this is, all experience pjves 
this generallp, a wꝛit ot erro2is of this nature; and if we have granted tre 
cution, a Superſedeas map well be granted, and this is the commoncourſe, All 
inferio2 Courts , are to ſtay execution, after a wꝛit bzought, in a higherCourt, 
and this appears bps H. 5. fol. 13. the Abbot of St. Albans caſe, where a. ſecond 
wit of erro2 was there brogghe, ny there it is ſaid, that a wit of erroziga% 
perſedeas of itſelf, to ſfap e ion upon the Judgment; and 6 H. 7.tol. 15. be- 
foe remembzed, the beſt book in the Law, koꝛ this point, it is there ſaid, that 


the Judges ought to ſtap execution, after a wꝛit of erro2 b2zought upontheir 


Judgment fo.that it appears verp plainly, that a wzit of erroz, geners 
bought, is in its nature a Superſedeas. But the queſtion here in this y 


tale, is grounded upon two reaſons: here is erroꝛ upon erro2,after two affirnatibe 


5 H. 7. fol. 22. 


Judgments, and a Superſedeas granted, once befoze. whether now in ſuch acale 
as this here is. this wꝛit of erroꝛ hexe, ſhall have the ſame power c fozce as un 
general wzitsoferroz, as in the caſe of an Attaint, between which, and the ut 
of erroꝛ ag to this matter, there is no difference, but thep are all one, 5 H.. 
p2oves this che reaſon there given, that a wꝛit oferroz ſhall be a ſap of exetutin 
is, foꝛ that hanging the wꝛit of erro2,it ſtands indifferent. how the Court will de 
termine of this matter, whether they will affirm, oz reverſe the Judgment, and 
therefoze.goodreaſon to ſtaꝝ the execution in the interim and therefoze the double | 
neſs of the Judgment being the firſt reaſon to make the difference, is no reaſonet 
all, noz makes any differenceas to this: the ſecond reaſon made in regard that 
body ot the Kecozd here remains, and onlp a tranſcript of the Recozd remain 


there in Parliament; and that this wꝛit o erroꝛ map only be foz t gta 


and thereloꝛe, execution not to be ſtayed: but this no reaſon at all, no2 pet makes 
anpdifference,though it be in Parliament. Foꝛ as this Court here hath Juridin 


Fr 
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ment, v2 in a wait of erro2) that the Plaintiff ſhall: have another wait out of 


* 


r a re. 
2 n 


—— 


onovertiy n over thts Court; and as a wait of erro2 here bought, ſhall be a 


Fa 4 ſedeas a MN | - . 

| Suparient 5] im Parliament, upon Judgment given hereanthis Court, ſhall be 
Aba Superledeas, to tap exetution here, and no difference there is at all between 
ori 


his 
Si judiciu 


1 H.-f 19. 


hjought te not good,! | 
une, dit then tannornom come p2operlp in queſtion befoze us; but foz the fifth 


wnit Nl be here adjudged byus to be bad, then this Court is at liberty 


as to the — og that have been takew the firſt and the fourth are 
agrerd not to be materials the third and the fifth inſiſted upon as being only ma⸗ 


in 7 Aſhram, placito 5, and 26 Aſſiſarum, placito 31. and to be agreed, that ge⸗ fol. 2. Ge. 
nerallp in all caſes, where a man is to execute a ieco2d, o2 to defeat a Hceozd, 

there nd variance onght to be between the wꝛit and the Netoꝛd and in 3 4H. 6. f. ? wo — in 
16. a, this rule is there alſo armed, where by Patton, if the wꝛit of crro2 be not 4 8 
arrozding to the firſt retoꝛd, the wꝛit ſhall abate, in the Cale put out of 9 14. 6. t. 4. 3 fl. 6. fol 16. 
bd. p apparent,thgt-there was no wꝛit of erroꝛ luffitient to remove the reco2d, 


re 104 e mentions the ſuit to be between other perſons, contrary to rhe 
recozd, and ſo not the ſame reeotÞ, in & 2 Phil. and Mary. Dyer fol. 405. a Weit 
pf crro2 bzonght here, upon a Judgment given in a wzit of entry in the pott „ 2 ph. 8. 
fgainſt, &c, in the C. B the oꝛiginal wit of er:o2 wag de Loquela quæ in curia mary Dyer, 
volta, & coram juſticiariis noſtris, & per breve notirum, inter partes prædict. and fol. 205. 
the Judgment, and the Kiecozd was given and entred, anno 37 H. 8. and the 


wit of etro2 was bꝛought anno x E. 6. and this adjudged to be no warrant to 
remove'the recoꝛd into the B. R. to this purpoſe is 9 H. 6. fol. 4. and 2 R. 3. to). 2. 


Collins C le, and 4 & 5 Phil, & Mary. Dyer, fol. 164. a tecozd was removed, and n 5, fol. 4. 
mußt in B. R. out of a Court of ancient demeſne, in the County of Darby, per bre: Ce. 
Ehilo judicio, ad ſect. &c. verſus, &c. the wzit was, ſub tigillo tuo, & tigillis 


5 cgalium hominum ejuſdem curiæ; where it ſhould be, ſub ſigillo tuo, & per 4 H. 5. fol 4. 


kgales homines ejuſdem curiæ, fo that this is a material variance, upon 
ketoꝛd they could not p2oceed, and by 4 H. 6. fol. 4. per omnes juſticiarios, in 
where matter of fubſfance is wanting in the wrt of falſe Judg⸗ 


the 
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the Chancery, directed unto the Juſtices, de Banco, reciting the matter, ang, 
; manding them to p2oceed to the diſcuſſing of the Erroꝛs, in the Kecozd, Quoda, | 

2 Eliz, Dyer, ram vobis reſidet. 2 Eliz. Dyer, fol. 173. Kirks caſe: John Kirk Sadler, how” 
fol. 173. Oc. Action of Debt againſt Parret, who bꝛought a wait of erro2, directed to Zi 'q 
thony Brown, chief Juſtite of the C. B. befoze the return of which, he wag renn 


— — 


— — 


* 


ed, and Sir James Dyer, made chief Juſtice there 3 the Oziginal wag Sacher fur 
in the Pzoceſs, and in the wꝛit oferroz he was named Salter; alſo the Wyt nn 
directed to one chief Juſtice, and another chief Juſtice did certifie theReecy 
this was not good, but he was fozced to bꝛing a new wait of erroz, record, 
quod coram vobis reſidet. 2 Eliz. Dyer, fol. 180. Cavexly impleaded E. foz Debt u 
2 Eliz. Dyer, In an obligation, endozſed with condition , to fave him without danag 
fol 180. touching his account of the Sheriffwick de S. in comitat. Ebor. Judgment 
| given fo2the Plaintiff, upon this Judgment, a wait of erro2b2ought ; they, 
of the caſe was this, the Mꝛit ot Debt was bzought againſt Bieſley, and another 
by ſeveral Pzecipes, ſeveral iſſues jopned, and ſeveral zudgments given, and 
wait of erroz, tantum, bꝛought to remove both the Liecozds, ſuppoſing the ſuit 6 
be inter C. querentem, & B. and others Defendants, the which was not goed, in 
this caſe, and ſo fo2 this cauſe Hey wood chięt Juſtice did refule to receivethe Cert 
fication into the Court of B. K. 28H. 6. fol. 11, 12. befozeremembyed, totheſany 
28 H.6, fol. i, purpoſe, ſo that it appears by theſecaſes, that if the w2it of erroꝛ do tarp wa; 
T teriallp fromthe Keco2d that ſuch a wait of erro2 ſhall not be a Warrants re- 
move the Kecozd, fo that bp reaſon of ſuch a variance, it cannot be kinown, what 
Necozd ought to be removed; but if the variance be between the Wꝛit, k the fie- 
co2d, and pet it is apparent enough, what Kecozdought to be removed, natyith: 
ſtanding this variante, the wꝛit of erroꝛ ſhall be good, and the ſecoꝛd by this ux 
be removed. As to the firſt exception taken; fo2 that it appears not bythe w 
who was the Plaintiff, and who the Defandant in the Aſile ; this is an exe 
f on, but fo2.curtoſity, being medlels to ſhew this, pet there are expzeſs Pzeſidents 
Fin. O.B.f. both ways. Fitz. N. B. fol. 24. Letter D. an Aſſiſe remoyed in the C B fo2 diffi 
19 tp, and there adjudged, a wꝛit of erro2 bꝛought here in redditione judicij loquck 
Fitz. N. E. fol. quæ fuit coram vobis, per breve inter ſuch- and ſuch, and doth not name, who hug 
25. B. Plaintiff, no2 who Defendant. Fitz. N. B. fol. 2 5. Letter B. Rex dilecto, &c. cumnes 
nuper, &c. ad, &c. in recordo, & proceſſu, que fuit coram vobis, &c. per breve noltrun; 
inter W. de T. petentem, & I. de R. tenentem, and ſo here he names, who was plain 
tiff, and who Defendant. In a wꝛit of erroz, upon a Judgment given intel. 
paſs, inter A. & B. there it is known by Circumſtante who was Plaintiff, and 
who Defendant ; ſo as to this erro2, this hath been reſolved to be good, this 
exception notwithſtanding : a ſecond exception, as this caſe is, this being erm 
upon erro2, and it is tu tertiſie a Kecozd between ſuch and ſuch, and per brevew- 
ſtrum, if this be omitted, it is not material; faz the eto is without it, ing 
out, this is good enough, and hath ſufficient n to be known, and we cu 
not to be lead by Pzeſidents, if they be without reaſon, and this is ſi i) 
ſupplied here: fo2 a w2it of erro2, if it hath anp intendment, notwithſtanding 
an omiſſion of anp part be, pet if it map appear; that the Hiecozd ought tobe 
certified. 19 Eliz. Dyer, fol. 356. An Action of Covenant bzought by A. B. Aſip 
% Eh, Ohe, nee of C. D. the party named in the Indenture, upon which a recovery was had 
10. — the Defendant bꝛought a wꝛit of erroz, the wit was, between A. B. querent, ld 
| F. G. Defendant, omitting the woꝛds (aſſignee de C. D.) which was in the hunt, 
and Count de Covenant, exteption, that the Kecozd could not be removed bp this 
wꝛitot erroz, foꝛ that there was no ſuch Recoꝛd. Manwood agreed this to bell 
fo2 that the wozd Aſſignee, is the ſubltance of the action of Covenant, to the 
Plaintiff, and the wꝛit of erro2 is founded upon this Kecozd, and ſo aug 
gree with it. But all the other Judges were of a contrary opinion, = 
A. B. which is the entire name, and ſur⸗name of. the Plaintiff is ſufficily, 
mentioned in the wꝛit of erroꝛ (without the other additions to remove the flew 
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und io the lame ſhall be taken 1 
Brief, placito 25 1. in Eſcheat, r — Paſch. 20. E e 
num the w it was challenged; fo2 that it ag Feloniam fecit pro qu * Fitz. title Paſch. 20. E. 3. 
gather wit was awarded goo didnot ſhew, w qua abjuravit reg- Fitz. cir, Bre. 
| | d good and Hill 8 ) hat aealm - #, tit. Bre. 
\Baron & feme bought a w2it of 1 avi ar. 37 E. 3. Fitz. title Brief. he abjured : Placito. 25. 
which was rapiſhed:Jud — — — > Placito 327. l. 
con Ye WPji,co be the far ofthe wife bn an ploz that the wife ee pcs 
hene, Jn an Allie there are four Com thall be implyed, this to and; and 
facet tenewe berg illud reſciliri, this is to mands made to the Sheriff: be here per 
il tohave the view. 3. Summonea — oh — 
| x Pon fer vadios, & ſalvos plegios, &c s eos per bonos, &c. tu ſumm tenementum 
this to be per breve, and this er tep 1 — capti, &c Wird Jury. 
e 
je reſt, and vet : ry ninch reli ha; 
heretogether, and the w?2 it is good — anding this — — which 
of alurplaſage, being a partof ä — •— —— 
e Dede. i nne name which was burfurpln 
Mane eridgę, &c. 1 d. aſſignat. > u⸗ 
ans ed; this is only a 1 — tbe Shaw 
"at toncern any thing touching their J of the name and of the — 
Perlen is certain enough the omi * —— here the nom . 
thereſoze good ; if it had Deen coram juli. here is only in point of fi on of the 
Dodderidge, ad placita coram nobis in = iciariis nofiris Tho, Flemmi urpluſage , 
aſignat, this had been good and ſu 41 Norfolk ad Aſſiſas ca wg X Johan. = 
. In a Quare impedit _ E. 6. Dyer. fol. 77. a — 2 tenend. 
e a — — — — 2 
& ſociis veſtris per we. — etiam in redditione judicii, lo — e banco, Scilicet quia l. 77. 
ll foz that by all „ — — 
yr . coram juſticiariis de Banc ſhall be intended, that the 7 zit was 
7 — — — by the Yuſti 
udgmen ultice hereb: t, 'r E I- 
ready; ank —— — — — 
an en be marerial 3 ter caſe than | 
be in a doubr, w at ch a variance, ag m art- | 
eh but otherwiſe — — they ought to — 1 the | 
8 | 
fo good. Che fourth exe e certified, this i 2, and lo no doubt is | 
| the fourt : this is (ct fot no doubt 1s there | 
ander — — — Wait — — — ing» 
WiitgofErroz. 23 Elizy Dyer fo 2h theſpeaking unto.chis being —— 
J. FIZ, title 5 : ys calc. 
words of courſe; T yy per 88. all agree fo2 thi = E. 3. tol. 3. 1 8.7.tol.19, | 
mention th and laſt ex nanner; ſo that 23El | 
= ey. oye of the place, where th tion, berauſein the Wꝛit of theſe are #4. 355. Ce. 
where mention this where ir was taken > and thigis to be 2-4] 
a & Omnia ea t : > And this i | ; 
— Geffry Scorlage — 2 E. 3. fol. 51. 3 _ into the 
men given in the ————_ OY Vorkian ent, up d 2 . 5.f0 51 
bing, iy ken e omiſſion in this ot the w tons there taken, — — _—_ 
e e tet Grö. eb ae mites, yer norwithlan: 
hog was in a W a good tale and v 5 withſtan- 
1 ch Statutes in this —— — — — — 
Chat the recozd w e. 2. What was in Parliament, be- 
ba 2d was well removed, the reco2ds — the ancienter cuſtom. 
JL 8, ook authozity fo this 
carn⸗ 
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old book of Jearning are not manp in the old Book of Entries, fel. 302. one Pꝛeſident in 
a 392 yonitomipy- 23 Eli. Lyer,WhalleysCafe;thefiotlof which cale, if it FN befoun 
1 was dur verp caſe. Ag tu the other mimt touching: tho Superlcdeas;the mit gf. 
ro being good, it is not now in dur power either ta award. oꝛ to executin | 
tos our hands are bu this mit of exrozelaled np; every/Ww2icot erroz being (ex: 
lx a Superſedeas of it felf; where in aguntoferrathe k ier ante had a Super 
| fedes,andthis wzit abates by defaulanttha;partyhinuer, there fa2 a rule ti 
obſerved; in another: wzit vferrozbivhimbaought,:nofccond Supcrſcdeas ſhaiſyy 
awarded;othcrwiſe it is it nodefam i be im the party, butthe wit of errazdoth 
bate by the not coming of the Juſtites in theſe caſes if he hath ro wg aker⸗ 
ro one after the other, all thele are of themſelves a Suparſedcas to the execytiny, 
and this appears bp 6 H. 2. fol. 1a. fog this wait of exroꝛ doth cloſeup our hand. 
and ſo in this pzincipal cafe the wzit oterroꝛ here bzqught is good; and bytjis 
the retoꝛd is to be removed, anderrontian to ſtap this wait of erroz beingtit 
ſelf a Superſedeas to the fame: Croke ſirtiize; In Anguſtiis politus lum. In this wit 
of erro2 J confeſs, taciliuscRdefiruere, uam confirucye.- Sed melius eſt conltrucre 
quam detirvere. I deſice tochaoſe the better part, rather than the eaſicr part. J 
ſhall inſiſt upon the fifth and laſt epception ; omiſſion (her breve ) the fifth ti. 
teption taken, becaufe it is not ſhewed wha. was the Plaintiff, and who the De- 
fendant, whether this beſo material an exception oz not, as it hath been urged? 
J deny this to be fo; nego conſequentiam, J abſerve this (02 a rule: It 
pou have one (&) this (&) will well diſtinguiſh whe: is the Plaintiffand who 
the Defendant ; the firft-that is mentioned is the Plaintiff, the ſecond the Defe- 
dant, ( cum breve) by this wozd (&) it appears plaiuly who was the Plaintif 
and who the Defendant ; another exception taken, quia ſub ſigillo, thig hath bem 
gr 2. g. H. 5. well anſwered, communis curtus, communis forma is ſoc 5:E. 2. 8 H. 5. 18.7, 23 
N Eliz. Dyer, Whalleys Caſe befoze remembzed all of them do concur in this, agtothe 
exteption, betauſe there is omitted ( per breve noſtrum ) doubt of this, becaule it 
map be per billam, vel ſine breve, therefoze this ought to be certainly ſhed fit 
was per breve, and we by this wzit of cr:02, ought to remove Aſſiſam Leque's, 
which was ine breve, and ſo not the lame, and therefege not good. Astotheer: 
ception taken foꝛ not ſhewing · &c. the place where, this hath been well anſwered 
As tothe other exception (S) ad Aſſiſas tent. coram. T. F lemming milit. capital. ue 
ſtice. ad placita, and omit the addition ſublequent, coram nobis, in this agreed with 
Dodderidge, if it had been coram Jutticiariis noſtris. T. Flemming & John Dodderidge, 
coram nobis tenerd. aſſignat. this addition alone had been gaod, and refers to them 
both; but as it is here it is not gaod, waits are not to abate fo; every nitetp; 
but here, when he would make a perfect deſcription of the Perſon, ad placitz, 8 
reference in the percloſe, ſhall not ſuffice. by a referencc-and relation to the iich 
' becauſe this ought ro be twice named; and fo? t miſſion the wt is uot 
good; fo it one doth meddle with the reciting of thar Which he ought not, an 
doth vary in it, this is not good, 6 H. 7. in a wilt ot erroz, omits ( ailzt) 
this is not ſo material a variante; fo2 this is but abundans, and this Hal 
not vitiate the wut; here in this wzit, he. doth not ſhew ubi, placica ſhtud 
be held, 102 pet de quibus placttis, and ſo the Mꝛit of Erro2 not good fo2 thel 
Exceptions foz debile fundamentum tallic opus: Alſo in the Wait it is N. 
per juſticiariis, whereas the ſame ought to have been adtunc JuliiGariis, (62 + 
that Nuper map be befoze, oz vf latter time, ſo that Nuper is altogether iny 
pꝛoper: Allo it was of Land in Bakenthorp, and it doth not appear in all the 
Warr, that Bakenthorp was in the Countn of Nortolk, and fo foz this cauſe, the 
Wit not good: As to the other matter of the awarding of a Superſedeas; if the 
Wait had been good, we ought then Super ſedere executioni, and the greund gl 
my Opittion in this, ſhall becommon experience; and therefoze-jnthe Pucced: 
ings in London, upon a Judgment given there befoze the Sheriff, upon Wi - 
Judgment, a Wzit of Erro2 is bzought in the Huitings there; this _ 
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erroꝛ is a Superſedeas of it ſelt᷑ to ſtay exetution , and if any doubt be made, that 
the party will pet pꝛoceed to have execution, then there is a ſpecial weit to be di- 
rected to him to pꝛohibit them from fo doing, (S) Non debeatis, & minus juſte, ag 
appears in Fitz- N. B. tol. 22. I. And ſo foꝛ thele exceptions, the wꝛit of erroʒ here 
tin Parliament is not good,, noꝛ a ſufficient warrant to us foꝛ ta certi- 
-ifie the reco2d thither. Coke Chief Juſtice, The Cale here is upon a Judgment 
giveninan Afſile bpconfeſſion, befd2e the Juſtices of Nik prius, and affirmed 
m aWzit of erro} ; upon which Judgment lo given here, a wzit of erroꝛ 

is jzought in Parliament; by the current of all our Books, a weit of erro? 
t2ought in Parliament, upon a Judgment given here, is directed to the Chicf 
uſtice, who is the Keeper of reco2ds 3 but the wzit ought to be allowed of by 
Court. As to a Parliament firſt it is good to obſer ve the ancient foꝛms, fo2 
inancient time, the Loꝛds and the Commons ol Parliament did ſit together in 
oneand the lame Noom, but afterwards then were divided, and to ſit in ſeveral 
woms and this was ſo at the requeſt ot the Commons. but pet they ſtill remained 
hut one Court; and of all this J have ſeen the Retoꝛds, one in the time of Ring 
Henry the firſt, where all of them did ſit together, and mention is there made of 
the degrees of their Seats ; ſo in the time ol King Edward the third, 39 E. 3. after- 
wards they were divided at the deſireot the Commons zerroꝛs, and all indiviſible 
things, were tu be bꝛought to be diſcuſſed in the Upper Houle 3 the point herccon- 
ſderable is, whether this wꝛit of erroꝛ here bꝛought, be good oꝛ not, ſo that by 
is we have ſuffitient Warrant foꝛ to remove the Kiccozd, oꝛ ſufficient matter of 
deten in this wait of crro2 to ſtap a the removing of it, hic labor hoc opus ett. No 
tan be ſhewed, agreeing with our Caſe here, in the point of a double 


Judyment, the Books remembꝛed of, 42 Aſſiſarum, 22 E. 3. 8 H.5 7 H. 6. 1 H. 7. 42 Afi, 22. 
23 En. Dyer, none of theſe in caſe of a double Judgment given; this is not ma⸗ Ce. 


terial fo2 the firſt point. but it will be material fo2 the ſecond point, 22 E. 3. t.3. 
4 the leading Book by which it appears, a Petition to be befoꝛe ſued unto the 
king befoze this wꝛit of erroꝛ in Parliament is to be granted. by which wꝛit the 
Roll in which the P2oceſs and the Judgment was, was bzought by Sir William 
Thorp Chief Juſtice, into the Parliament, upon which the King did aſſign cer- 
tain Counts and Barons, and with them the Juſtices fo2 to determine the ſaid 


bufineſs,2 H. 7. fol. 19. Fitz. tit. error, placito 88. touching this matter; and 10 Kl. 1 H. 5. f. 19. 


6. there Gaſcoign chiet Juſtice did carrp the Kieco2d thither, and bzoughc it back a · G 


gain, and there left a Tranſcript of the Kecozd, upon which they pꝛoceeded by 
this wit of erroꝛ; as here it is, we have no ſufficient warrant to remove this re⸗ 
cod, and our tale, as here it is, hath acco2dingly been ſo adjudged bcfoze in the 
very point: As to this which hath been firſt laid that if the wit had been Juiti- 
ciariis noftris, Thom. Flemtning, & Johan. Dodderidge, &c. lately Jultices of AC-* 
fiſe, ad placita coram nobis, 8c. that this had been goqd, and ſhould go unto them 
both; but were the Caſe lo, J hold it not good, unles their Commiſſion had been 
fo, conjopning them in this manner together, but not otherwiſe, fo2 the wzit 
ought in everp regard, to agree with their Commiſſion, o2 the ſame not good, 


and no warrant by this ſufficient fo2 us to remove the Hiecozd 3 the w2it ought t: 


agree in all things, foz every Chief Juſtice is a Knight,butevery night is not 
a chief Juſtice : Ik in the Whit he varies from the Court, the party Agent oz the 
Defendant, if in the w2it he miſtakes any of them, the wꝛit is not good; here 
he hath miſtaken in the addition of the Judges, in this wit of erroz, and ſo 
the ſame not good: As to the exception, fo2 the omiſſion of ( per breve) fo2 it 
may be per breve, 02 ſine breve, and therefoze he ought to ſhew which: In the 
time of king Henry the firſt» I find divers Recoꝛds, and by ſome of them it ap⸗ 


Co 


pears, that the chief Juſtice here did ſit alſo ſometimes in the C. B, and in 5 E. 5. E. 4. fol. 40 


4 fol. 4. Markham Chief Juſtiee of B. R. and a Juſtiee in the C. B. and ſome⸗ 


times he fat in the Exchequer, &c. 1 propolitio univerfalis, if the ſub- 
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ject be univerſal; ad placita here it is toogeneral.toz it man be taken of thy z,p 
C. B. oꝛ Excheguer : Keverſing of Kecozds is odious in Law, and therefoze | 
Wꝛit of erro2 ought to agree in all points with the recoꝛd, never to give wa 2 
reverſals ; fo2 ſmall and light miſtakings being but trifes, & apices juris nog 
ſunt jara, Two things are to beobſerved in all Judgments. 1. The Subſtans 
of them, And 2. The Fo2m, but this oughtto be the eſſential fozm, foz 
forma eſſentialis dat eſſe; hut we are not to give way unto literal fo2m.eſpeciallpiy 
Wꝛits of Erroꝛ, which is only but a Commiſſion to examine, and not to be fied 
to io literal a fo2m, in which there is no ſuchfozm : As to the Objection of rei 
tion, without all queſtion that ſhall not be fo here in this Caſe : It in the Wiit 
ok erroꝛ he miſtakes the Judges, he miſtakes allo the Judgment, and toy this 
relpupon Parrcts Caſe, 2 Eliz. Dyer, fol. 173. It map be, that the Judgment wag 
A —_ befoꝛe two, oꝛ befoze one rantum,andif a man in pleading meddles with a thi 
1 which is ſurplulage, and with which he needs not to meddle; if he commitg 
contrarietp in this recital, this ſhall abate his Weit, and to this purpoſe ita. 
Y pears at large in Plowdens Commentaries, fol. 84. 85. in Partridge and Crokers 
Caſe, 2 Eliz. Dyer, fol. 173. where John Kirk, nomen & cognomen altas dictus, Sad; 
ler, had a Judgment againlt Sir John Parret, who bꝛought a Wꝛit of Ert, 
which was directed to Anthony Brown chief Juſtice of the C. B. (where note that 
the beſt courſe in ſuch a Caſe, is not to direct the Wꝛit to ſuch a one ponitum, 
Chicf Juſtice of the C. B. but generallp to the Chief Juſtice, &c. there inthe 
Wzit of Erroꝛ he was named Salter; this variante was hut in the alias dick, f 
that in a matter ot ſurplufage, and vet this was held a material variante to a: 
bate the Wꝛit; fo2 it is there ſaid, there was no ſuch Oꝛiginal bp the addition 
of Salter, therefo2e he was fozted to have a new Mꝛit of Erroꝛ, foꝛ that theWiit 
of Erroꝛ ought to agree with the Recoꝛd, without anp variante in all theeſſential 
foꝛms, and acco2ding to this is 2 R. 3. tol. 2. 5. Collins Caſe. in an Actianof Deht 
2 R. g. fol. 2. 3. iipon a Bond where the party was named right, and ſo the ſum right\thew- 
riance there in the time ol the King, as upon a Judgment given 37 fl. Sup 
this Judgment a Wzit of Erroꝛ bꝛought, 7 E. 5. and the Wꝛit of Errozſaithi 
curia noſtra, whereas the ſame was in the time of another Ming: This is u 
good: In a Wzit of Erroꝛ, the party ought as it were ta hit the Vird in there, 
as in this to ſhew certainly, and without any variante. the Court, the party, the 
Judge, the addition ok the party, and the alias dictus, otherwile the Judges hale 
wer to remove the Hiecozd ; and fo2 this Caufe, 2 Eliz. Dyer, fol. 180 H 
in B. R. refuſed to receive the certificationof the Retoꝛd, contrary to the Mit of 
Erroꝛ; and upon this firſt point, ſee alſo 6 H. 6. 27. Atifar. 28 H. 6. and 19 Ela. 
Pyer, fol. 356. Aſſignee omitted in the Wzit of Erro2;all which have been befo 
remembꝛed. As to the ſetond point here, we have here a double Judgment, no 
pꝛeſident in this Caſe can bs ſhewed foꝛ to direct us herein, & quod non lcgo non 
credo. As to the Superſedeas, two parts in this to be eonſidered. Firſt to ſee what 
Judgment we have here given. Secondly, what Judgment they ſhall there gite 
in Parliament: The Judgment here given was, Quod judicium affirmetur, & lie 
in omni robore ſuo, & effectu; this is the Judgment here at this day, ina Mit it 
2E. 4. fol. Erroꝛ, when the Judgment befoze given is by us affirmed; but in 21 E.4.t444. 
* the Judgment in a Wꝛit of Erroz is, if the Judgment be affirmed, Quoc judi 
cium redditum remanebit ſtabile imperpetuum;but now our Judgment inſuch aCale 
is, as befoze is expꝛeſſed: If pour Wꝛit of Erroz here be good, pet this 1s 
not here bꝛought to reverſe the Judgment given in the Aſſiſe, befoze the Juli 
tes of Alfiſe, but the ſame is here b2ought, only to reverſe our Judment het! 
given in the firſt W2it of Erroꝛ; lo that this Wꝛit of erroꝛ here now bꝛoug h in 
Parliament, is b2ought upon the ſecond Judgment, and this Judgment max 
be well reverſed, and yet the firſt Judgment to ſtand in fo2ce;and Execution i} 
on this Judgment map well be granted, notwithſtanding this Wzit of Er 
£02; but if the W2it of Erroꝛ in Parliament, had been bzought upon 15 wr 
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Ouiginal Judgment. if f wy 
| oe Judgment here given, which is only founded upon the firſt Judgment, 


= 
». 


— 


1, 6. tol. - 


dF 


the firſt Judgment, 13 E. 4. fol. 4. Aman hath Judgment to recover, in a 13 E.. fol 4; 


is thoppmotpal; the . f | 
kon thabthis dcire tacias ig of the ſame thing which, was adjudged. in the wait of. 


See the Book, in the end ot which: Caſe: there is a good Note put, 


ing wich this, is 6 H. 7. fol. ultimo, where a wꝛit of erroꝛ is bꝛought oni fo? - H. 3. fol. ult; 


H, 7. f. 10. a. 


$ agrees, 1 1 H. 4. fol. 6. 8 R. 2. await of erro2 bꝛought here upon. a Fine, — fl. 4. Ma 
| 2. Oc. 


Mirill 


5 CLF VERO 


Eſſex Jury 
Treſſ 114254 
Zjectment. 4 


2 E. 4. fol. 29. 


34 H. 8. Br,” 
Ce. 
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Mirril Plaintiff, againſt Nichols 
Defendant. 


Entred Mich. 8 ac. B. R. 
Rott. 402. 


1 an Action of Treſpals and Ejecttment, upon Not-guilty pleaded, the Jury 

found a ſpecial Verdict, to this effec, Thep fiud that John Cutting being ſejſg 
in Fee-ſimple, of Lands in divers plates, (S.) Of the Mano? of Allens and Ran, 
bals tin Effex, and of other Lands in Kent; andalſo of two ſeveral Moieties whi 


he had by ſeveral Purchaſes, the one of them lying in Eſſex, the other in len, 


makes his laſt Will and Teſtament in wꝛiting, in manner following, (8) find, 
A do deviſe to mp Wife, the Pouſe wherein A dwell, called Allens, alias Nunbals 
fozher Life; and by this his Will, grants a Kent-charge of twenty ha 
pearlp, unto the aſter and Fellows of Keys Colledge in Cambridge, ta he iſuin 
out of Allens and Rumbals tn Eſſex, with a Clauſe of Diſtreſs faz the ſame amn 
this his Will, he adds further, I deviſe theHouſe which mp Wife hath, and al 
other mp Lands in Eſſex, charged as afozeſatd, to Stodderidge mp Son in Lan, 
(under whom the Defendant claimed) and as to my Moieties, (which he pur 
chaſed by ſeveral Purchaſes from one and the ſame perſon) J do deviſe all ny 
Moieties in Kent unto Anthony Bearblock my Son in Law, (and under whoſe 
tle — claimed) ſaping nothing at all of his Woietp in Eſſex, and hab⸗ 
ing but one Moietp in Kent; and whether theſe woꝛds, (S.) All mpMoietiegin 
Kent, ſhall carrp both the Moieties to Bearblock, was the only Queſtion: Upon 
the Trial at the Bar by an Eſſex Jury, the Court was clear of Opinion fo! the 
Title of Bearblock, under whom the Plaintiff claimed; this Caſe was after- 
wards argued at the Bar upon the ſpecial verdict, by John Moor foz th Plain 
tiff, and by Bing fo2 the Defendant, and now the ſame was argued by all the 
Judges. Haughton Juſtice. That Judgment ought to be given foꝛ the Plaintif 
fo2 all theſe Lands: The material Clauſe in this Will, (and thoſe and all other 
my Lands) concerning all mp Lands in Eſſex and Kent, theſe woꝛds are nit m 
terial, notwithſtanding they contain all, pet out of theſe wozds no Argument 
tan be made, as to the diſpoſal of any of his Lands 3 as tothe ſubſequent don 
in the Will, and the clauſe therein, whether this ſhall carry any other Lands hut 
thoſe which were charged as afozeſaid ; there will be a great difference ma Will 
between woꝛds of reſtraint, which do follow general woꝛds, and which dofal- 
low particular woꝛds, and to this purpoſe is 2 E. 4. tol. 29. the laſt Caſe ma 
caſe of a releaſe being, Relaxavi totum jus quod habeo in omnibus illis terris, quis 
quondam habui, ex dono & Feoffamenro domini, R. The ſame to be averred which 
they were; and 34 H.8. Brook tit. Releafes, placito i 9. General woꝛds are to bt 
reſtrained : It hath been objected, out of theſe wozds, (other Lands) Co this! 
may be anſwered, That theſe woꝛds map be as well tranſlated and placed other: 
wiſe : All thoſe my Lands charged as afozeſaid, and all other mp Lands; but 
there is no warrant koꝛ this, to take theſe woꝛds from one place in the Bil, 
and to put them in another place, where in once plate they do carry oneſente, 
and in another place another ſence and meaning, and therefoze the woꝛds oy | 


N 


; 1 . 8 Pr 
|  menb1ed; touching the tonſtruction of general woꝛds in the Pzemiſe 
| —— ſufficient in them; and allo upon this reaſon in 1. 


Sean Ar 
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— placed in the Mill: an Argument hath been made upon matter ſubſe- 
| after nip own death as to this, if any other Tand had been charged 
ar extend to this, ad if none, then theſe wo2ds are idle; fo? thele words 
are not th.bxeftended-to0 other Lands, butunto thefe whichare = ged. As to 
ſetond Clauſe, as tonterning mp Joivties, I deviſe all my 3 in Kent 


N anbonf $6acblock, wherhex theſe wozds borh his Mois rien ſhall paſs untohim: 


| wherehe ſpeaks ol his WMaieties in Kent, he having but one Worety there, and 


Woiety inEfes;that both the Moieties ſhall paſs by theſe words : And 
a thi; Arelie uponthe ſpecialty ot᷑ the wozds, as befoze upoii the general- 


to:take effect during the life of his Wie, and part atter her death, and 


Maieties, and ali mp Waieties ; chts is a ſpecial defcriptionof what he 


Habe in habg unto him h this his Will, and not to be reltrained by the 

sFſublequefit» (and all other mp Lands in Eſſex) 2 E. 4. fol. 29. beloze re- 
nes, which do 
2 Ge aal 


2 E. 4. fol. 29. 


per iuntü gon vitiętur, 12 Elz. Dyer, tol:292, The Caſeof the Pariſh af Hurt, ex- ;, EKR. Dyer, 


jth fire made fo full am exp2eſſionof his meaning, ſhall not -make any re- 
kramt, lux chat bothcheMoienes ſhall pals. It is cxpreſſed inthe Wiff that he 


| hadſevetalSoieties, the one in Eſſex, and the other in Kent. It hath been objeged, 


had them by leveral purchates and at ſeveral times, he had one Moietn 
in Kenn byche Fine; and the other Moletn in Eſſc v this reſtraint ſhall not correc 
thele wos which are ſpectal 3 It a man dagh give to another black Acre, and 
White Aer, in the County of Kent, it white Acre be in the County ot Eſſex, pet 
ed — koꝛ white Acre allo; fo2 that relation of woꝛds is always ta 
be takertarroding to the matter to which they are applied: It a man makes a 
Leaſe o Lite to one, without Impenehment of waſte, Proviſo quod non faciat va- 


two kounties this refiraint here to ung, felt of Kent, when he (ol. 292. Ge. 
all not 


tum in dongibus volunrarie, this is a good reſtraint by this Pꝛovilo, by 5 H. 6. f. 2 5. 51.5. f. 25 3. 


1,3% E. 3 Fitz. Avowry placito 258. A gift in tail made to J. S. tenendum libere & 34 E 3. Fix. 


quicte; the remaind er in tail rendꝛzing rent; this clauſe here of the reter vation, . 


tall reter to the laſt (S.) to the remainder, but if the gift had been in tail, che re 
maindet in tail rendzing rent; this reſer vation here ſhall go to both the Eſtateg; 
fo hett this pꝛintipal Cate, this Moiety in Eilex, by the woꝛds in the Will (ot 
almpMities) ſhall ipaſs-unto Anthony Bearblock: It ts found in the ſpecial 
t / that Anthony Beatblock made a Leaſe foꝛ pears unto William Brarblock, of 
che Minty) being the Land mentioned in the Declaration, and that William Bear- 
block made the Leale or this unto Mirril the Plaintiff, who hath a good Title to 
this Malern in <1{ex, being the Land in queſtion under oe Title of Bearblock,and 
ſo . to be given koꝛ the Plaintiff, Dodderidge juſtice. Judgment 
in this Cate ought to be given foꝛ the Plaintiff. 7 Jac. the Leaſe wag made to the 
Plaintiff bp William Bearblock fo? five pears, whoentred, and was poſſefſed. un 
ul he was put out by Nichols the Defendant, whereupon the Action wag bought; 
upon thigſpecial Verdict found, the Plaintiff here hath good Title tathe whole. 
As tothe difficulty of this Cale, in the firſt part of the Will it appears, that 
John Cutting, who made the Pill, had a Youſe, wich Lands and Tenements to 
this belonging, and enjoyed therewith, makes his Will, and by this he deviſeth 


ieto hig Wike koꝛ her Life; he allo had Land which he meant to charge with a 


unto the Colledge, to be iſſuing out of this his Houſe and Lands, called 4!- 
lens altag Rumbals, and this he intended to give unto Stodderidge his ſon in Law: 
It is tand, that Cutting at ihe time of his death had noother Lands but Allens 
andRunbals ,. taking the Will thus as it is, and fo found bythis interpꝛeta⸗ 
fon — JFſhall make, all the woꝛds of this Will will well ſtand together: 
In tonſtruttion of Wills, we ought to purſue the intent of the Devifoz; as near 
as poſſible may be, and this ought not to be a Fo2aign intent, noꝛ pet an intent 
taken by an averment, unlefs it be in two ſpecial Caſes, as it ig ſo held, Coke 5 


Pars 


A— 


fol. 68, Cc. 


. Faid, All the Woieties 3 an indefinite Speech, doth amount unto a univerſalz% 


178 


** — — — 6 — EE 
Termin. Hillar, 11 Jac." - Part 


- tioned ; Omniailla Meſluagia, &c. ag it is Coke 2 pars, fol. 33.2. in Doddingtons 


whether bp theſe woꝛds in this Will, the Moiety which he had in 


— "—_—” n 


— . 


Coke 5 pars, pars, fol, $8, in the Lozd Cheyneys Cale fozeign allegations made that hen 
to advance. e With his Lands im Eſſex, and;Bearblock — — | 


in Kent: The wozds df doubt in this Wt, All thoſe, dc. charged as ain 
he gives unta Stodderidge, All thoſe, and all other, charged as Atozefaid; this 
ought to ee her than thoſe, take All thoſe, quæ ilta;-thisis a Nelatiwe, an 
have an Autecedent 3 the Lands given to the Wile, the Haute, andſuch ugg 
as J have in mp occupation at the time ak my death, all theſe, and all och 
charged as afozeſaid; the charge is mentioned in the Will and ſo he hne 


theſe Lands which his Wife had, and which are charged with a Kent tothe gg. 


ledge, thoſe not to be extended anp further, than to that which betoꝛe mn men 


he gives unto his Wife (All) this is verp plain by the:wo2ds or the wil, Al 
thoſe, and all other my Lands in Eſex, immediatcly after my deceale im pur 
and after the death of mn Mile, to2 the ather part, thoſe charged to the Colledge; 
by the Verdict it is found, that he had no other Lands in his hands, tempore non. 
tis, but Allens and Rumbals: The next Clauſe in the Mill, concerning mug 
ties, and all other mp Lands in Kent, J give the ame nta Anchamißenbart; 
pals unto Bearblock oꝛ not: A's touching this, it is tu be — inhet — 


Searblock hath deviſed unto him by this Will; Thee Keaſons do mene m 


hold, that this Moiety which he had in Eſſex, is alſo deniſed untu Butt, by 
this Cauſe in the Will, and theſe are alſo to be enſoꝛced out of the ds of 
the Will (and all mp Woieties) he zoth not ſpeak any thing at all befoxeotthen; 
the Moieties⸗ they are woꝛds indefinite, and the lame is as much as it he hn 


a man be bound that his feoffees ſhall enfeoff J. S. and he hath tour Feoſfeeg, 
then are all fo2 to doit, as appears bp 20H. 6. ſo ii a man be bound ta keep the 
Pꝛiloners in luch a Goal, this is intended to be of all the Pꝛiſoners there; am b 
20 H. 7. Firſt, Here the Land intended to he the whole Lands. Secondly, Be 
cauſe the woꝛds are indefinite. Third nealon, And all other mp Lands inthe 
Countp of Kent, J give unto Bearblock, other, this ought todiſtinguiſh other ton 
Moiety ; the Count p of Kent carries the Motetp in Kent, this 19 diſtinguiſhed, 
ſo that the firſt Wotetpof neceſſity ought to be the Moiety in Eſſex ; and this u 
be fo, is without ann alteration of the wozds of the Will; the verdichere;agit 
18, is very imperfect 5.04 ſin and poſſeſſion is fouud in cutting divers things 
found,and ſome tontradict ns are herein, but then ars and may be thus reconeiled 
becaule the one goes tothe Se iſin and the other to the Poſſeſſion:another matter of 
defect there is here in this verdict, there being no ejectment found. the right is in 
Bearblock, and in Mirril the Plaintiff who claims under him, and ſo Jidgitent 
ought to be given Foo the Plaintiff, Croke Juſtice. Judgment in this dale ought 
to be given foz the Defendant ; Cutting doth here by His Will, 1. Deviſehis 


Youſe in Eſſex, and other Landinhis occupation ,to his Wife fo2 her lite; ihm in 
his Will follows, and concerning all my Lands, &c. he males bimembrem diviſ 
nem. (S.) hig Lands in flex and in Kent: this ground to be pꝛopounded, faz um 
ſtruction of Wills; the Law ſupplies the defects of the Deviſoz, he beingbyiv 
Rulcs for the tendment inops conſilij. 1. No Will ought to be conlirued, per parcellas, but hu i 


conſtruction of tiretieg.2. To admit of no contrariety, no2 contradiction. 3. No nugation, una 
a Will. 


ny Nugatozp thing ought to bein a Wilt ; and theſe KKules being oblerved as 
a Hep, thep will open all the dooꝛs in every Will; and this bimcmbremdivibe- 
nem A ſhall purſue : that which bp this Will was given foznerly to the Wit. 


he doth ſubſequently charge. In Wills and Teſtaments, ſuch conſiruction' 


ſometimes. ſhall be made, to make that prius, which wag potierius, and that 
poſterius which was prius, (concerning all myLands) he makes this diſtributi- 


3 3 J T . ͤͤ ot -- -m oh. ot. a 2: wu en 2h . ··mmgq m kh li 


on, &c. Allens was ſubject to the charge: and all thoſe, -and all other my has | 


PP 


jsinthis conctruction totake the lame, with the charge heſpeaks,de modo mon de 


| oo death - fo2 that nothing is charged but Allens, & c. Jt hath been alſo ob- - 
| _ When he ſpeaks of Kentzhe then ſpeaks alſo of the moities, not of the 


— the ſhould have nothing ; this Cutting was ſeized de ſeparabilibus me- 


hall be in the only occupation of my ſelf, to mp Mile foz her life; uncertain it 


| agalozeſaid, this is Allens and Rumbals. Mill you not reject the Land charged? 
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Auger charged as afozefaid, J do give and deviſe unto Stoddard all in Eſſex; 
paſſed by him to Stoddard. At hath been ſaid, this is to be reſtrained, but J' 
— date irfo; there are no wozds of reftriction,no2 pet of deſcription, but of 
Delaration, whether here be any repugnancy in this will here he laith charged 
 aqziſaid; this being as nich as to ſap with the charge afozeſaid-; fo here 
aut dera cüm onere, this is all one in ſence. It hath been objected that here ig 
m warrant'to malte inch a tranlmutation of wozds, but a good warrant there 


ccif (uch aconſtrurtion ſhould.be here admitted, as has beenobjected tobe, this 
ve to offer violence to the Letter; c alſo a contradiction inthe caſe, and to 
a Nugation of the woꝛdg, and it it ſhould be ſo nothing is to tome unto him 


aitof the other diviſion wheretoze he did not ſpeak ſpeciallpof his moity 


ut ot mymoities ; which not indefinite, the kindot reſtriction, is obſer- 
vahle, and all mp other Lands which is the relative which A now have oꝛ here. 
after may have in Kent, the particular relative. antecedent to this, all which 4 : 
haveintheCountp of Kent, this follows indefinitelp,all mp moities, but that 
in£fcxwhich palleth not, E by this conſtruction, all the parts of the will do well 
er without anp tontradiction, oꝛ Nugation: and ſo Bearblock bp this 
willhathno title at all to the Land in Eſſex,being the Land now in queftion.noz 
conſequetthÞ.the Plaintiff under him ;and ſo Judgment ought to be given fo2 
the Coke chiet Juitice. The matter here reſts upon putting of the caſe 
drightz-hereis firſt no Land at all deviſed to the wife;but onlp the houſe ; if he 
leaſedall the Land fo2 years, he ſhould then have had nothing in his poſſel⸗ 


dietatibus ac de quibuſdam terris in Comitatu Eſſex, ac de diverſis aliis terris in Efſex ; 
he deviſeth the houſe, together with all ſuch Lands as at the time of mp deceaſe, 


was how nich the ſhould have, ſhe might have but little and the might have no- 
thing then he deviſeth out of Allens, a rent to a Cozpozation, to Keys Colledge in 
Cambridge, and herein he miſtakes the verp name of their Coꝛpoꝛation pet clear- 
lp this is good the Plaintiff here hath good right, and that to all the Land in eo, 18. 
queſtionnothing is here by this Will deviſed tothe Mike, but the houſe, ( illa here 3 
is illa all theſe parcel of thoſe nemo tenctur divinare, and other mp Lands charged 


4 


No, this ſhall be, viperina ex poſitio, quæ corrod it viſcera textus ; then as concerning 

the moitieg : if Bearblock be not to have them, then then fall to the heir at common 

Law; the moities, and other mp Lands in Kent, it hath been ſaid, that this is 

tobereferred unto the Land there; the moities he is to have, quæ, he hath ſaid it, 

the Deviſo himſelf, the moities, that is both and other mp Lands other, which 

this mult be, other, than this is very clear, this foz the dooꝛ to the iVindow. 

2: Deviſes in this Will, the firſt to Stoddard, the ſecond to Bearblock. Wills ought 

tobe taken actoꝛding tothe true intent and meaning of the party, who makes the 

Dill; as mens bodies are, ſo ſometimes are their woꝛds, as touching the con- 

ſtruction of Wills, the meaning of the Deviſo2 ought to be collected out of the 

words of the Will, and in this, intentio cæca is not to be taken,nec intentio mutila, 

nec manca, non fic itur ad aſtra, nec incerta, nec aliena intentio, if fo, in all ſuch caſes 

we are to give Judgment foꝛ the heir, and caſes there have been of all theſe,Index — ons 

animi ſermo ag in the Loꝛd Cheyneys Caſe, 5 pars fol. 68. intentio cæca mala, and fo — — 

S1t here adjudged, Hillar. 29. Eliz. between Petward and Eraſmus Coke, in Ejectio- cafe. 

ne rmæ fox Land in St. Edmonds Bury, where a man was ſeized of 3 Houſes, he Hillar. 29. 

hadtwo Song and thzee Daughters, he made his Daughters heirs with his Elz. B. R. Ge. 

Song 3 as Job did, Job Chap. 42. verſ. 15. he deviſedone houſe ta oneof his Sons» 

a ſecond Houſe to another of his Sons, and further willed that if any of them 

died without Jſue, the Survivoz to have that part: The queſtion was whether | 

this was a Fee ſimple» 02 an Eſtate in the Sons; here wag czca won, | by the 
2 mmon ö 
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Mich. 40. 41. 
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Mo. 864. 


22 E. 3. f. 16. 
Broobs deviſe 
placito 33. 


Littleton Cap. 

Attornment, 

f. 133 placito 
5. 


58 
| 34 H. 6. fol. 9. 
Mich. 30. 31. 


Eliz. Morris 
and Maule. 


16 Elz. Dyer. 
fol. 330. &c. 


Mich. 26. 271 


Eliz. C. B. Oc. 
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Cormman Lam part and part like; and therefoꝛe it was held, that then had hu 
fo2 life, and when there is nothing but ſuch a blind intention the heir to haber, 
and fait was adjudged, that the heir was in ol a Fee-fimple by deſcent. Mic, 
4. & 41. Eliz. B R. Gcorge Lownhale, againtt Richard Catrsby. Entered Trinity 36 
Eliz. B. R. Rot. 87. in a Formedon in the CB. -andbzought hither bp -a_wzit x 
Erroz; the queſtion did arife upon the Will of Robert Downhale, whodeyic 
Lands to Thomas his eldeſt Son in tail, andifhe died without Iſſue of his | 
then he r right, ule and poſſeſſion, which Thomas had fn 
Lands td him deviled, ſhould deſcend, and come unto his two pounger 

*Ralte and Chriſtopher Downhale, and to their Affigns. Brook title deviſe placito, g. 
bꝛidging the caſe of 22 E. 3. fol. 16. vouches Littleton, that by ſuch a de viſe made 
ta one and to his aſſigns, that this ſhould be a fee-ſimple: Littleton hath no lch 
woꝛd but a deviſe made to one Habendum ſibi imperpetuum, this a fer ſimpſe, 
fo the algidgment in this is to be refo2med in this will, there is cæca & mana in 
tent io, and therefoze in that caſe it was adjudged in the C. B. and here allo, that 
by the de viſe to his l wo ſons, and to their aſſigns, that by this wilt, they hu 
but an eſtate fo lite, and accoꝛding to this is the Book of 34 H. 6. tok 7 b. ay 

judged, a man map be inops confili, but not inops ſenſus. Mich. 30. & 31. Liu he- 
tween Morris and Maule. John Gunnerby being feized in Fee of the Manno; of 

Stoake In the County of Suffolk, in 25 E. 3. made a giftof this unto Stephengcroop: 

in tail. 3 H. 7. a recovery had againſt him, and this was to the ufe of Thomas 

Scrocp and his heirs- Jeffry Scroop made his will, and by this diddevilethis 

to his wife fo: life, and afterwards to the uſe, rectorum hæredum, ſecundum ami 
quam cvidentiam; and averred,that no other Evidence was but this. 1. This ig 
cæca intentio, heirs ot whom, of J. S. oz I. N? he ought to have here ſaid, ſworn, 

oꝛ meorum. fo2 the omiſſion of this, the ſame was both cæca & manca intentin ii 

there wanted in the will, wozds of Demonſtration; whoſe heirs he meant andi 
tended,fo2 it might be heirs ol a Stranger. ſecundum antiquam evidentiam ( this 
was the firſt ſetilement of Gunnerby) In this Cafe it was reſolved: that ua 
verment will help this, fo2 none can tell what he meant by theſe woꝛds am 
ſo here was in this will intentio cæca. manca, aliena, & incerta, and therefor it 
was adjudged, that nothing did paſs by this will, but that the Land ſhould 
deſcend unto the Heir. 16 Eliz. Dyer fol. 330. placito 20. Claches Caſc, a good 
caſe as touching this matter; there it is laid that the Judges are to Judge 
upon the wo2ds of the Will. Mich. 20. & 27. Eliz. in the C. B. Rot. 451. between 

Loveles and Loveles, a man deviſed His Gavel⸗kind Land, unto his eldelt Son, 
and ta his eldeſt Iſſue male ol his body; he dies, having Jiſue Male at the 
time of his Death; the heir in reverſion, bꝛought an Action of was agant 


the Iſcue; the Queſtion was, what Eſtate the Iſſue had? It was adjudged, 


Mich. 28, 39. 
Eliz. Ce. 


that the Action of Waſte did well lie: Notwithltanding he was not in renn 
natura, at the time of the Devile, pet the Deviſe was to him fo2 life, the tt. 
mainder to his Iſſue , and the adjection of the eldeſt here, cozrects the general 
Learning; and ſo here he had but an Eſtate fo? life. Mich. 38. & 39, Eln. Join 
Hill was ſeized of Land in the Countp of Suffolk (S) of Rowletts, Rivetts, and 
Downings tenements, had 2 ſons, made his Will, and by this he deviſed Rivetts n 
to Robert his ſon, Rowletts unto Richard his ſon, and Downings unto Robert, but 
names no eſtate to anp of them, and that after his death, part of it go to an 
ther, and that he ſhould pay monp to the ſame ; the queſtion was what Etat 
this was, after the death of anpof them'then to go to another, he deviſed th 
Land to his Son, and after his death to another, Proviſo, that if he hath iſſue, am 
ſurvives his wife that it ſhould go to hig Iſſue; he dies, living the wife,the de 
viſe is to the Iſſues which ſurvive the wife, yet by the death of the father living 


the wife, the IAſſue loſt by this, and adjudged againſt him, and yet without gur 


ſition he meant ſo in his p2ivare intention that it ſhould tome to the Je ofhis 
Son, pet the ſame went away to another ok the kindzed from the iſſue, and thi 
rule was there given, as touching wills, in which no underſtanding is 201 


Part II. Termin. Hillar. 11 Jac. = 


A inf the exp2eſs meaning in the will. As to the pzincipal cafe here now in gue⸗ 
— he deviſeth by this will his dwelling houſe to his wife and that ſhe ld 
habe it clearly, together with all Lands, which I ſhall have at my diſeaſe,in my 
aun poſſeſſion and ne other what land ſhe ſhould have by this will. is not 
knoton to any, by conſequent, the fame was deviſed, but none at the time of the 
ing of the will, there being then no certainty at all of it what Lands they 
15 he charges Allens, alias Rumbals; and then there is this clauſe in the 
Pill, (S) and all thoſe (which he had deviſed to his wife) but none can tell 
phat thep were, other than thoſe, which are they, theſe are to be the Lands 
charged as akozelaid, (S. Allens and Rumballs) all my Lands charged as a⸗ 
id, this being as much as to fap with the charge, and as it hath 
heen ſaid, this is aliena intentio. As touching the moities, the moitieg an in⸗ 
effnite tion to be taken foꝛ a univerſał, as ithathbeenſaid in ſome caſes, 
it hall be ſo, and in ſome not, as when 2 is univerſal, but otherwiſe it 
is whereparticular;theſe parcels in the will (pecified,if he had them bp one pur⸗ 
le he lame map well be called medietatem; butotherwiſe, where he had them 
ſeveral purchales he had two moities, ſubjecta particularis, propoßtio ideo par⸗ 
iculars;ifg man de vileth to another, all his Lands charged he. hall have nothing 
111 y the rules of the Common Law; here being moities in the plural 
mber de viled pou cannot ſatis ſie the woꝛds ot this will, noꝛ yet the meaning, 
intention oMthe deviſo2 with one moity, when he by his Will doth deviſe un- 
tu him all his moittes;1f it were in a grant in ſuch a manner, the moities ſhould 
pas lo their is a certain demonſtration of the thing to be granted, and in a 
nrant.poit ſhall never refer one certainty lipon another, and pou cannot here ha ve 
je ral Number to be ſatisfied with the ſingular, (as his moities with 
pe moity) if the lame was in a grant, there both the moities ſholild paſs, and ſo 
ſhall behere in this caſe, fo2 the like reafon, theſame Law, and the reaſon is 
the lame here: a ſecond reafon fo2 this, that this thould be ſo, otherwiſe arepug- 
would enſue ; other than the moities, and ſo it cannot go to this · A third 
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ment ought to be given fo2 him. 


Note, that in this caſe, all the 4 Judges did agree, that fo2 the houſe, Allens — for the 
alas Rumballs, the ſame was by this Will deviſed to Stodderidge, and fo fo2 the Plaincitt. 
he Pl _— by theKule of the Court, Judgment was given, and fo entred 


udgment gi· 


a, : 35 AT et Watts 
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Common Lam part and part like; and therefoze it was held, that they had yy 
fo2 life, and hen there is nothing but ſuch a blind intention the heir to haveir, 
and fa it was adjudged, that the heir was inof a Fee-fimple by deſcent. Mic; 
45. & 41. Eliz. B. R. George Lownhale, againſt Richard:Catesby. Entered Trinity 36 
Eliz. B. R. Rot. 87. ina Formedon in the CB. and bzought hither bn a Wit 1 
Erroz; the queſtion did arife upon the Will of Robert Downhale, who deni 
Lands to Thomas his eldeſt Son in tail, and if he died without Iſſue of his 
then he willed, that all ſuch right, ule and poſſeſſion, which Thomas had in 
Lands to him deviled, ſhould deſcend, and come unto his two pounger 
Ral e and Chriſtopher Downhale, and tu their Aſſigns. Brook title devile placito g. 
bzidging the tale of 22 E. 3. fol. 16. vouches Littleton, that by ſuch a-deviſe made 
tu one and to his aſſigns, that this ſhould be a fee⸗ſimple: Littleton hath m ſuch 
woꝛd but a deviſe made to one Habendum fibi imperpetuum, this a fer fimple, a 
fo the-ahzidgment in this is to be refozmed in this will, there is cæca & mana in 
tent io, and therefoze in that caſe it was adj d in the C. B. and here allo, tit 
by the deviſe to his wo ſons, and to their aſſigns, that by this will, they had 
but an eſtate fo2 life, and accoꝛding to this is the Book of 34 H. 6. tok 7. b. a 
judged, a man may be inops contilii, but not inops ſenſus. Mich. 90. & 31. Lin he- 
tween Morris and Maule. John Gunnerby being feized in Fee of the Munz of 
Stoake in the County of Suffolk, in 25 E. 3. made a gilt ot᷑ this unto Stephen drop 
in tail. 3 H. 7. a recovery had againſt him, and this was to the ufe of Thomas 
Scroop and his heirs- Jeffry Scroop made his will, and by this did devilethis 
to his wife fo: life, and afterwards to the uſe, rectorum heredum, ſecundum ami 
quam cvidentiam; and averred, that no other Evidence was but this. 1. This is 
cæca intentio, heirs of whom, of J. S. o2 I. N? he ought to have here ſaid, ſworn, 
oꝛ meorum. foꝛ the omiſſion of this, the ſame was both cæca & nanca intentio fi 
there wanted in the will, woꝛds of Demonſtration; whole heirs he meant and in 
tended,fo2 it might be heirs of a Stranger. ſecundum antiquam evidentiam ( this 
was the firſt ſetilement of Gunnerby) In this Cafe it was reſolved: that np 
verment will help this, fo2 none can tell what he meant by theſe wozds ; and 
fo here was in this will intencio cæca. manca, aliena, & incerta, and therefor it 
was adjudged, that nothing did paſs by this will, but that the Land ſhould 
deſcend unto the Heir. x6 Eliz. Dyer fol. 330. placito 20. Claches Caſe a good 
caſe as touching this matter; there it is laid, that the Judges are to Judge 


upon the woꝛds of the Will. Mich. 20. & 27. Eliz. in the C. B. Rot. 451, between 


Mich. 26. 271 


Eliz. E B. Oe. 


Mich. 28, 39. 
Eliz. Cyc. 


Loveles and Lovelcs, a man deviſed his Gavel⸗kind Land, unto his eldeſt Son, 
and ta his eldeſt Iſſue male ol his body; he dies, having Jiſſue Waleat the 
time of his Death; the heir in reverſion, bꝛought an Action of was aganll 
the Jſtue > the Queſtion was, what Eſtate the Jſſue had 2 It was adjudged, 
that. the Action of Waſte did well lie: Notwithltanding he was not in ren 
natura, at the time ot the Devile, pet the Deviſe was to him foꝛ life, the r. 
mainder to his Iſſue, and the adjecion of the eldeſt here, coꝛreus the general 
Learning; and ſo here he had but an Eſtate fo?2 life. Mich. 38. & 39, Eliz. Jin 
Hill was ſeized of Land in the County of Suffolk (S) of Rowletts, Rivetts, and 
Downings tenements, had 2 ſons, made his Will and by this he deviſed Rivetts un 
to Robert his ſon, Rowletts unto Richard his ſon, and Downings unto Robert, but 
names no eſtate to any of them, and that after his death. part of it go to an 
ther, and that he ſhould pan mony to the ſame ; the queſtion was what Eilat 
this was, after the death of any ot them then to go to another, he deviſed th 
Land to his Son, and after his death to another,Proviſo,that if he hath iſſue, and 
ſurvives his wife that it ſhould go to his Jſſue ; he dieg, living the wife,the de 
viſeis to the Jſſues which ſurvive the wife, pet by the death of the father ung 
the wife, the Iſſue loſt by this, and adjudged againſt him, and pet without qu 
ſtion he meant ſo in his pꝛivate intention that it ſhould come to the Jſlue ofhis 
Son, pet the ſame went away toanotherof the kindꝛed from the Ile, and th 
rule was there given, as touching wills, in which no underſtanding is 191 
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ainſi the exp2eſs meaning in the will. As to the pꝛincipal cafe here now in gue⸗ 
kim, he deviſeth by this will his dwelling houſe to his wife and that ſhe ſfſbuld 
habe it tlearlp, together with all Lands, which J ſhall have at mp diſeaſe,in my 
otun poſſeſſion and ne other; what land ſhe ſhould have by this will is not 
known to any, by conſequent, the fame was deviſed, but none at the time of the 
naking of the will, there being then nocertainty at all of it what Lands they 
ſhould be; he charges Allens, alias Rumbals 3 and then there is this clauſe in the 
Will, (S) and all thoſe (which he had deviſed to his wife) but none can tell 
what they were, other than thoſe, which are they, theſe are to be the Lands 
charged as afozelaid, (S. Allens and Rumballs) all my Lands charged as a⸗ 
aid, this being as much as to ſap with the charge, and as it hath 
been ſaid, this is aliena intentio. As touching the moities, the moitieg an in- 
finite pzopoſition to be taken foꝛ a univerſab, as it hath been ſaid in ſome caſes, 

it hall be ſo,and in fome not, as when the ſubjen is univerſal, but otherwiſe it 
is whereparticular;theſe parcels in the will Cpecified.if hehadthem byone pur- 

aſe theſame may well be called medietatem; butotherwiſe, where he had them 
4 jeral purchaſes,he had two moities, ſubjecta particularis, propoßtio ideo par⸗ 
eulen man de vileth to another, all hig Lands charged he. hall have nothing 
þ thit by the rules of the Common Law; here being moities in the plural "Pp 
eviled,you cannot ſatis ſie the wozdsof this will, noꝛ pet the meaning, 


an ofthe deviſo2 with one moitp, when he by his Will doth deviſe un⸗ 
to him all his moities;if it were in a grant in ſuch a manner, the moitics ſhould 
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thete is a certain demonſtration of the thing to be granted, and in a 
du ſhall never refer one certainty lipon another, and pou cannot here have 
ral Number to be ſatisfied with the ſingular, (as his moities with 
moitp) if the lame was in a grant, there both the moities ſhould paſs, and ſo 
all behere in this caſe, fo2 the like reafon, theſame Law, and the reaſon is 
lame here: a ſecand realon fo2this, that this thould be ſo, otherwiſe arepug- 
aney would enſue ; other than the moities, and ſo it cannot go to this · A third 
n, why this ſhould include the other fo he would not have uſed,andnamed 
Kent, and in the p boch number all his moities, if his intent and meaning had 
unt bend to paſs both the moities; and this contraction well ſuits, firſt, with 
the very woꝛds of the Will; moities in the plural number, and allo with the in⸗ 
kent and mean ing of the Deviſoz, the ſame apptaring by his own woꝛds, in 
bis Will (S) A do deviſe all mp moities unto Bearblock, the which he would ne- 
ver habe ſo ex pꝛeſſed, knowing he had two moities,if he had intended to ha ve de- 
viled but one ol the moi ties to htm, and ſo there is no tonkrariety this wap, by 
making this conſtruction ; and fo the Plaintiff here hath good title, and Judg- 
ment ought to be given fo2 him. OY 
udgment giĩ- 


Note, that in this caſe, all the 4 Judges did agree, that fo2 the houſe, Allens Ln for the 
. AiasRumballs, the ſame wag by this Will deviſed to Stodderidge, and ſo fo2 the Plaincitt 
Ache 5 it by the ſtule of the Court, Judgment was given, and fo entred 
am . ; | , * 8 | 
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Watts Plaintiff, againſt the High 


Commiſſion Court, 


A Prohibition 
to the High 
Commi 


ibition, Gorge Croke moved the Court fo: a Pꝛohibition fox 1, 
82 9190 Commiſſion Court; the tale appeared to 15 * 


Court. 
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Sir William Boyer Plaintiff, againſt the 


High Commillion Court. 


e TFÞ a Pꝛohibition pꝛaped to the High Commiſſion Court, fo2 their examining | 
—_ I*there — Oath, in Cale of Simony. Coke chief Juſtice, Simony is wile 
l than felony, it is an eno2mous offence ; if monp be paid fo? to pꝛeſent one toa be 
ne ite, altho it be not paid to the Patron, neither had he anp knowledg of it, bet 
the Jncumbent fo2 this ſhall be avoided, and the Patron alſo ſhall loſe his pe. 
Stat. of 31 ſentiment, pro hac vice ꝛ the Statute of 31 Eliz. cap. 6. 18 ſa ſtrongl penned again 
Tliz. cap. 6, the Incumbent, that if the Patron be pꝛivn unto it, he ſhall allo be puniſhed: an 
Action of Debt was bꝛought in the C. B. the Defendant in Bar pleaded that the 
ſame was entred into foꝛ papment of monp foꝛ Simony ; pet the bond wagheld 
good and we are not to take any notice of Simony,this being puniſhable mtheir 
Court; and if then there meddle only pro ſalute anime, they are not then tobe . 
hibited other wiſe it is. where they will there examine the perſon upan an _ | 
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tending title of the patronage, there, in luch a caſe, they are to be pꝛohibit · 
ed. 3 72 Wiz. Leighs cafe, he entred into a Bond to rhe High Cormmilfon Tin, ro. Eli. 
Court, fozto ive chaltlp ; would there have examined him upon Oath : as — caſe, 
cinching this, the Rule of Lawis, Nemo tenetur ſeipſum prodere; thep mapthere ** 

rramine uponOath if he bea Parſon, v2 an Ecrleſiaſticel man, but not a Lap 

yerfon;and os tourhing the like matter there, it was one Gawens caſe, they would Gwen: ca. 
there 
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ve examined him upon OGath, and they were pꝛohited, & quandocunque 


they by their examination do dzaw the right and title of a benefice intoqueſtt- 
© there chen ought to be p2ohibited; thep are net to examine, in a matter upon 
apenal T h 3 


N 
Th d;and 
, 
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Achs the whole Court agreed with him. Coke chief Juſtice, pou cannot here 
xe 0 Padhibitiou, becauſe then examined upon Oath, touching the Simony, 

d this1s cleared, becauſe this was ſo done voluntarily, and notwithſtanding 
e Antumbent be dead, pet the crime remains, and is living, and the examt- Mp 
tion here by them, wagonlp, pro ſalute anime ; but ſee, and conſider if there be 2 
aup Attirle, to be exammed upon, which any ways dꝛaws the right and title kk 
the Benefice into queſtion, and if fo, then clearip a Pꝛohibition is to be granted, 
ut me vtherwiſe, andſo no Pꝛohibition granted. 

Moyle - Plaintiff, againſt Ewer 
Defendant. 


Entred Mich. 10 Fac. B. R. 


s Rott. 171. 


| 75 an Aa ion of Debt upon the Statute of. 2 E. 6. capite 13. fo2 ſubtrani. An Action of 


Tpthes;the Plaintiff entitles h:mſelt to the Tpthes as pꝛopꝛietoꝛ of the iews- Det, &c. 
tp, tempore quo, &c. the Defendant in diſcharge of Tpthes,pleads in Bar, that 75" 32'- 
o Septemb. 7 Jac. tempore quo, &c. the Plaintiif was poſſeſſed of the Land, fown -— 
with Com (but had not then the Parſonage :) and that cali die, befoze ſeverance 
of the Cozu, he did ſell, and paſs this awap untd the Defendant, and betoze ſeve- 
rance, he came to be Parſonof. the ſame plate, and fo demanded Judgment whe- 
ther contrary to his own grant, by this puiſne title hapning unto him in the 


interim, he ſhall have tithe. To this Plea in Bar, the Plaintiff demurred in 


Lam Davenport fo; the Plaintiff urged, that the Plea was not good; foz that he 
no place in his Plea,where the grant was that ſo iſſue might he taken up- 
m, & ſo no ace from 2 enite tacias ſhould mae trial of 


i, and ia nat good. A fecond exception to the Plea, that it is not good; in his 
faith, that tempore quo, the Plaintiff wag poſſeſſed of the Land ſown 
; — 2 ſap, that he was then poſſeſſed of the Parſonage but at the 
taking he was p2op2ieto2 of the Kecao2y3 this is confeſſed, and it wal 
no 


- 
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** 


not be intended, that he was Parſon at the time of the ſale, but afterwardg and 
t foꝛ this, the cale was > a man poſſeſt of a Leaſe foz pears, of Land ſoton wih 
- +... - Comn, he doth gꝛant this; and-befoze ſeverance, becomes to be Pirſon of the lam 
plate, whether he ſhall now have tythes of this Con, contrary to his gray, i 
was urged fo2 the Plaintiff, that hehath good right, and title to have rythegy 
this Coz. As to the point in Laws touching payment ot tythes, where two J. 
tereſts are tonjoyned in one andthe ſame perſon, ſimul & ſeme], ag ik one hey 
fo2 pears of a Parſonage, and of other Land alſo, within the Parith, loten di 
Cozn, and befoze ſeverance hexlls this Cozn 3 whether by this ale, he hath; 
fold the tythes of thig Co2n ; this is a ſale in Law, being owner of the Land bur 
not as owner of the tythes: theſe are two ſeveral and diſtin intexeſts, and ſtam 
30 H. 8. Dyer, together, without anp ſuſpenſion, Non poteſt agere m ſeipſum. 30 H. S. Dyer, f. 43 4 
fol. 43. f $6: 1 doth purchaſe a Mannoz afterwards makes a Teaſe of his Parſongz 
th 


| duch o omnibus exact ionibus, & demandis, pro perm ferTis reQoridebili, 2 
an theſe wazds ſhall not diſcharge himof, payment of Tytheg, and 


there relol v ſo that a releaſe of all ations, oz demands bya Parſon, made 


1 s. foll 3. rc edt , 
-- of contract, but this cught tobe, by the name of Tythes, and not bp the name 


U ce by this 
granto? ſale of the tom, he bp this, paſleth away his tithes out of 8 433 
everance of the tenth part; and it is then 


_ ol wo are not due, noꝛ is the tythe within the Statute of 2 E. 6. befoze ſeverance, no 
Cale. tpthe pꝛedial until the ſame be ſevered, and ſet apart, as the Tenth from the Pine 


him herein. Dodderidge Juſtice, pou have not here alledged in 

the Plea, that he was Parſon at the time of theſale of the Con. Coke chict Juice, - 

it is not here averred that he was Parſon at the time, fozrf a Parſon ſows the 

ground, and is afterwards depꝛived, oz dothrefign, if the coꝛn was not {ebered 

gt the time of the ſucceſſoꝛs coming in, he ſhall have the tpthe 3 It a Parfonſows 

e ground, and afterwards makes a leaſe of the ſame, he ſhall now have tptheof 

his Leſſee; and fo if he do ſell the ſame, it will be all one, Hales caſe was this, a 

man ſows his Land, and then underhand grants the toꝛn, and afterwardshe 

carries away the coꝛn this was adjudged to be fraudulent, though he which tar 

ried away the co2n, had nothing in it, and this ſhall be acarrping awap within 

the Statiſte; and though he who had right did not carry away the com away, yet 

8 was fraudulent; and this there adjudged to be a tarrping awap withinth! 

- Statute, bp reaſonof the pzivate gift to his friend, purpoſely o done. to defraud 

Judgmenr gi- the, Statute: The Court clear of opinion, that the Plea in Bar here in this py 

for the Plain · c ipal x 4 good, that the Plaintiff had good cauſe of Action, and ſo by tie 

__ Hule o the Court, Judgment was given, and fo entred koz the Plaintiſt. 
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Ihe Corporation of Phyſitians Plaintiff, 
againſt Doctor Tenant for practiſing 
of Phyſick- 


an Action of Debt bꝛought againſt Docto2 Tenant, fo his pzactifing of Phy- : 
pu contrary to the Charter to them granted bp King H. 8. in the Tenth pear Deke — 2 
of his neign, &c. he being no Doctoz of any of the Univerſities in England, noz Doctor of Phy- 
licenſed by the Colledge of Phyſitians foz2 to pꝛactiſe: upon Nil debet pleaded, a ſick. 
pberdit was found fo2 the Plaintiff. Jt was moved by George Croke, in Arreſt of 
| t fo2 the Defendant, that the Declaration was not good. 1. Foz that 
the Aion is here b2ought, by the name of the Pꝛeũdent alone, whereas the Pꝛe⸗ 
dent, and Colledge, being but one jopnt Cozpozation, ought to have all joꝝ ned 
in the Action, which then have not ſo done, and therekoze, the Declaration here | 
ig nt good. 2. It is ſhewed in the Declaration, that the Colledge was incozpo- Jo. 251. 
rated in the time of King H.8. but it is not ſhewed in facto, by what name then 36. 
re intozpoꝛated; and it is further ſhewed, and divers Pꝛiviledges to them 
granted not ſhe wing what, whereas all this ought to be ſhewed, (being all mat⸗ 
ter of fat.) and it is furt ger let fo2th, that none is to pꝛactiſe Phyſick, withone 
theirlicenſe this is not good. 3. Bpthis Declaration he demands 60 l. (S) fiue 
pound iu every month; one Moietp thereof to be to the Pꝛeſident, and Scholars, 
andthe other to the King; the Jurp find that he owes foꝛ one month. not ſhew- 
ing what month. Coke chief Juſtice, 14 H 8. a pzivate Act fo their incoꝛpozation, 22 Eg. fol.333 
bythe name of the Pꝛeſident and Colledge the Action here bꝛought in the name 
. of the Pꝛeſident alone, and this is no ways to be anſwered, unſels that the Act 
dothlpetially give the action in this manner to be bꝛought by the Pꝛeſident a⸗ 
lone and ſo to recover, to the uſe of the Colledge. As to the other matter, then are 
not toſhew how then are intoꝛpoꝛated: but this ought to come on the other ſide, 
22 E K. lol. 34. touching the pleading of an Att done by a Coꝛpozation, by their 
known name; alſo then have no ſuch coꝛpoꝛation by Letters Patents, by the name 
of Preſident and Colledge. 15 Aprilis, 14 fl. 8. the Act of confivmation of their 15 4prilis 14 
Letters Patents:their Letters Patents are good; the whole Court agreed in this # 8. Ke. 
It was urged by Montague the Kings Serjeant, that the Action here was well | 
bought bn the P2eſident alone, and that they are enabled fo to do, by the Act of 
Parliament, the Act of Confirmation being thereby enabled, placitare, & impla- 
citari per nomina, of the Pꝛeſident and Colledge. Coke chiet Juttice, this is to be 
talen, and intended of the whole Coꝛpozation, being a Coꝛpoꝛation aggregate 
of many; may the Pꝛeſident here ſue alone? then he ought to demand the lame foꝛ 
himſelf alone; here he demands it, fo2 himſelf and the Colledge; this he cannot ſo 
do without ſpecial wozds to this purpoſe, thereby to enable him to bꝛing the acti⸗ 
on alone, and to recover to hinſeif and the Colledge ; the Action of Debt is here 
bzought by the P2eſident alone, and declares quod reddat ei and to the Coliedge 
ſomuch.Coke chief Juſtice, quod poſſunt placitare, & implacitari 3 this ought to be the 
whole vodp 3 this Action cannot here be bꝛought as it is, by the Pꝛeſident alone, 
without ſpecial wazds fo to do · Dodderidge Juitick, clearly the Pꝛeſident here 
tannot ſue alone, in his own name; the Court clear of opinion. that the recovery, 
18 tobe to him alone, as the Action is bꝛought; and ſo all the four Judges. () 
Haughton, Dodderidge, Croke Juttice, and Coke chict Jutiice, agreed clearlp in this, 
That if the Pꝛeſident here might bꝛing the Action olone in his own name; yer 
the recoverpought not tobe to him, and the Colledge, as the Declaration here is, 
Dodderidge Juſtice, and Coke chief Juilice, elearlp the Pzeſident here cannot ſue 


in his own name, but the whole Coꝛpozation with him, the ſuit to be in the 
name 


K 
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d name of them all. Haughton Juſtice, he map here well bꝛing the Action alone, 

| x 22 his own name. The whole Court agreed in this, that the Declaration —— 
<apiat per B. not good, and that the Plaintiffought not to have Judgment, andſotheKuley 
ps the Court was, Quod querens Nil capiat per Billam. N 


, 


Dominus REX and Allen Plaintiffs, againſt 
Tooley Defendant. 


Entred Mich. 11 Fac. B, R. 
Rott. 23. 


1 an Infoꝛmation upon the Statute of 5 Eliz. capite 4. fo2 uſing the tradeci an 
— — Iniphaicker in which he was not bzought up but in the trade of Woo — 
Stat. of ; Eliz. this the Defendant comes in, and pleads the Cuſtom of London, and ſhews that 
c.4: he was a free-man, and la enabled bp theCuſtom to uſe any trade, &c. 
I py 10. ment was pꝛaped foꝛ the King, and the Jnfozmer ; the Queſtion ariſeth here up · 
— 3 4-4- on the >racutc ot 5 Eliz. capite 4. and touching the Cuſtom of London, fo2 uſing of 
& 406. trades, the Defendant here is queſtioned by this Infoꝛmation foꝛ ufing the trade 
Yelv. 217. of an Apholſter, foꝛ this, firſt to enable him ſo to do, he pleads rhe Cuſtom of Lon. 
Star, of 5 EZ. don, but no tuſtom there is, here in the caſe; at the Common Law, a man may 
rel + uule anp trade, as Taploz, Merchant o2the like, an Action lieth fo2 negligence but 
not fo2 the uſing, and fo is the Regiſter, and mann Books, an Action againſt a 
Smith foz pꝛicking of a Hozſe in his ſhoving; and that which is uſed at the Com 
mon Law, is not to be called a Cuſtom, and this is no cuſtom, which is here al- 
ledged by him, that he map uſe ann Art, Myſterp, &c. this being no moxthan 
coke 9 pars, What the Common Tawlaith; and that which is the Common Law, ought 
fly eb. Combers not to be laid as a Cuſtom, as it is reſolved, Coke 9 pars 75. b. in Combes caſe, 


caſe, that which is uſed per totam Angliam, is the Common Law, and ſo not to belaid 
to be a Cuſtom ; and fo is, 34 H 8. Dyer, fol. 54. Qg10d habetur conſuetudo, in« 


ter Mercatores per totam Angliam, this is not to beſatd bp wap of Cuſtom 3 by 

$4.5 Dyer, cauſe it is the very Common Law, and ſo ig 34 H. 8. Brooks Caſes, fol. 57. placito 
3 . ac. 255- Brook title Cultomes placico 59. and with this agrees, 22 H. 6, fol 2.1, Horſe 
f lows Caſe, an Action upon the Caſe, bꝛought againſt an Inn Keeper, exception 
there taken to the Wꝛit, being ſecundum legem, & conſuetudinem regni, it appeats 


ing, that the matter did lie in Cuſtom, which ſhall not be intended the Com. 


1 mon Law but it is there anſwered, what is the Cuſtom of the Land but the 
21 f 54 Lawof the Land. 21 E. 4. tol. 53, 54. in Dower, laid to be endowed of the third 


part by Cuſtom, which is to ſap, the Common Law of the Land, and fo by the 
verpcommon Law, it was lawful foꝛ any man to uſe any trade thereby to mate 
tain himſelf, and his Family this wag both lawful, and alſo very commenda- 


ble, but pet by the Common Law, if a man will take upon him to uſe any trade, 
in the which he hath no skill; the Law pꝛovides a puniſhment foꝛ ſuch offenders 


| and ſuch perſons were to be puniſhed in the Court Leet, and by Actions bzought, 
F. N B fol 94. As by the caſes befozc, and F. N. B. fol. 94. an Action upon the caſe againſia 

hy Smith, toz pꝛicking a Hozſe; fo2 by the Law, they ought to be gkilful, before 
they undertake ſuch faculties ;ſo that this uſer of trades, is the general liberty ot 
the Kingdom, given by the Law. to everp ſubject, and therefoze this ought _— 


g 


her 


— 
1 _ * 


* —— ; om 
— 


be laid a here it ig, as a ptivate cuſtum and ſo not good,fo2 that conſuctudo reg- 
ni, & lex regm, is all one, and a man tarmot pꝛeſeribe in a tuſtom, per tot am An⸗ 
lam; loꝛ this is the Common Law and not cuſtom ; and fo is Bracton libro 1. 


| expite z. Conſuetudo loci, eſt Lex loci, and ſo is 7 H.6.fol.31. and 8 H. 6. fol. 3. a 7 H. 6. fl 
'nenerdl cuſtom is taken fo? the Common Law; and ſo here, this tuſtom as it ts 8 fl f 


'Feaded fo2 a general cuſtom, is not a ruſtom, but it is the common Law, and 22 E. 4. fol. 48. 


fothis Plea not good. But if this be a tuſtom, pet it is not good, as it is here 
laid, becaufe he doth nor ſhew that it was lo uſed, accozding to 22 E. 4. fol. 48. 
he ottght to have fatd, ' ufitara, & approbata. But admitting this to be a good 
-znffoy, as the ſame is pleaded, whether this cuſtom be well confirmed by Parlia- vnndens Com- 
ment, cha this is not well confirmed by Parliament, the fame being laid to be mencaries, fol 

pet regem in Parliamento. Plowdens Commentarics in Partridge and Crokers Cale, f. 75- Or. 
tis there ſaid that thꝛee things are requiſite to make a perfect actofPariia- 


9. it iß there i 
— 45 To have the conſent & aſſent ot Loꝛds. 2. The aſſent ofthe Commons, 33 . $f! 
and 2, The aſſent of the King, and without all theſe conſents, there cannotbe 
a gozh Act of Parliament, and this appears to he ſo bp 33 Hl. 6. tol. 13. 22 . | 
3. tol. J. 4 Hl 7. tol. 18. 6. per divers Acts of Parliament are infozce,tho theſe ©2 < ?pars f 
cher aſſents are not fpecified within the fame, but onſy Dominus Kex Statuit, ag * 
it well appears, Coke 8 pars. fol. 20. a. b. in the Princes Caſe, as Vominus rex in 


Parliamepto ſuo, Statuta edidit, & Dominus rex de communi concilio ſuo ſtatuit, & 


| tal to be pleaded as a Leaſe: It hath been objetted the deviſe ot Land 


eke the reaſon of this appears why then map devife Land there in 
maln Un the cuſtom, becauſe their cuſtoms were confirmed after the laid 

fatufe made to the'contrarp, and this confirmation had relation to their fo2- 
mer tit; tt 1 tuſtom, 7 H. 6. Statham title cuſtom, the laſt calc, ik a man will inti⸗ 
jim{eſCbp a cuſtom, which is reſtrained by a Statute, he ought to ſhew 
that Fan om is confirmed after this Statute.as if one will fan that in Lon- 
don there ig a cuſtom to deviſe in Moztmain, without licence, he ought to ſhew 
atonficmation of their cuſtoms; after the Statute de Religiohs Brook title Lon- PREY Lan- 
don, plaito'2.9. Thar all their cuſtoms and Libeeties,werecontinually from time 2 cite 
to time thnbrmed. This Statute of 5 Eliz. capite 4. had a ſpecial aim at the Elz cM 
City ol London, as appears by the woꝛds of it, and by the Proviſo in the an, 

Fac, no2 any thing there ſhall be pꝛejudicial to the Cities of London. and 
by this flauſe it appears, that it did ſpetialln intend to include l. ondon, foꝛ all 
r matters. The Statute of 5 Eliz. was made fo? two ends as well appears cute 3 pars 
by thegzeaiuble, fo2 the maintenante of skill in all Trades, and it ſnail be very ol 5B Hey. 
rea tc Hing dom, if fach;be ſuffered to exerciſe Trades in which then Caſe, 
NO SHI, | 

alarg ? | ene unn as appears (oke 3 par. f. 7.8. in Hydons Cate, 9 © 
this Statute of 5 Eliz hath always had a vern large conſtruction the lame being 
made in maintenante of manual Oetupations; & to this purpoſe, Paſ. 41 Eliz. in 
Ct was adjudged, where the Widow of a Moollen Deaper married with 
it free of the City, who would have uſed that Trade. there adjudged that he 

ot la do, unleſs his Wife had been an Appꝛentite ts the ſame Trade. Foz 
dq t, it was urged that his Plea was good; both fo2 the mattter and 
h pleads here, that heuſed the Trade of anUpholſter per ſpatium, & c. 
the Eitn of London ts an ancient City and ſzews.the cuſtom in this Ci⸗ 
ty uſe, that ann Free-man may uſe ann Trade oꝛ manual Occupation in the 


xt Statutes which are beneficial fo2 the common wealth, fail have ich. 


B, 


lad City, which cuſtom hath been confirmed pcr 3.cgem in Parliamento; and 
ſhews that he is a Free-manof the Coinpany of Wool-packers; and-uſcd the 
Trade ot an npholſter artoꝛding to the eultom;and to this Plea there is a demur⸗ 
ter, that this Plea is good: the matter here in queſtion arileth upon the Statute 
of 5 Ein. cap. 4. It hath been _— this to be no cuſtom, becauſe it 1s che 
a Com- 


T TR — 
Common Law of the Land, this is a good cuſtom ; the difference will ye 
what is a cuſtom, and the Common Law of the Land, is not to be q 
cuſtom, but the Common Law; and it is all one in kind, Common Lay an 
comman cuſtom ; foz one Trade to intermeddle with other Trades, is ag 
the Kule of the Common Law, but here bp a pꝛivate cuſtom he map uſe thig i 
is not laid here to be the common cuſtom within the whole ſtealm, but the ja, 
only appꝛopꝛiated unto the City of London: As to the confirmation of their a; 
ſtoms, per regem in Parliamento, this is good, and attoꝛding to the uſhg] 2 
in the Negiſter, and the old Bool of Entries to peed no further, but crm 
per regem in Parliamento, but if not confirmed, the ſame is not material; @hi 
Statute of kuſtom is good, notwithſtanding not confirmed: The great queſtion then 
5 Eliz. cap 4+ whether this pꝛivate cuſtom be taken away by the Statute of 5 E cap, , 
that it is not taken awap by this Statute : London ig afamoug City, caſled ty 
Kings Chamber, Camera Regis: This pꝛivate tuſtom here is not taken away by 
the Statute of Eliz. but the ſame ſtill remains good; this Statute wag may 
15 H.6. fol, ko the benefit ot᷑ the common wealth: The reaſon why this was not talen ae 
64. B. bythe Statutt is, becauſe this is a pꝛivate cuſtom, 19 H. 5. fol. 64. B. a g 
to this purpoſe which opens the realon of this taſe betauſe p2ivate men init, 
not pꝛivate mens cuſtom. For teſcue there the Kings Serjeant when the caſe was 
adjudged he was made chief Jultice,argued againſt the King, Te at the cuſtom 
of London ſhould en away bp a general Act, unleſs Am 
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be therein named: re in this pzincipal Caſe, foz in London, not ave of a 
hundꝛed uſeth the in which he was edutated; if this ſhould be oth 
manp would be bp this undone, in regard that this cuſtom hath been Fe 
ever ſince the making of the Statuteof 5 Eliz. 12. Eliz. Dyer fol. 290. 2 
as touching the cuſtom of London : If you take awap London, you tal 


* 
the Treaſure of the Kingdom, and it was never the meaning ot this Aang | 


away the uſing of Tradeg, noꝛ of this particular cuſtom, being fo2 the benefits? 
the City, and without which it cannot be maintained noz well ſubſiſt ; npothis 
Statute of 5 Eliz: it is firlt to beconfidered, whether this Trade of an dunn 
12 Elz. Dyer, ter be within the reſtraint ofthis Statute, c whether this Statute ſhall extend 


fol. 295. toreſtratn Citizens, and Free men ok the Citp of London. 1. No 10 Ge 


ſirained by this Statute, if in London, then not within the ſame;this 

concerns London in general, the Free-men of London have this ſpecialcſion, 
this cuſtom excludes others and includes themſelves which are withmit: Po 
man was compelled to laboꝛ befoze the Statute of 5 Eliz which was madetoy!t 
vent this miſchief,by which Statute it is pꝛovided, that no man ſhall exerciſethe 
ſaid Trades, it he was not befoze a Pꝛentite in the ſaid Trade, the Ata; 
Eliz. djvides it felf into ſeveral bꝛanches. 1. Pur Pzentices. 2. foꝛ retaining ii; 


in Pugbandzp 4. Between Maſter Eſervant. 5. To enable one to take Nen. 
tes. After this then comes the reſtrictive clauſe,that none ſhall uſe anp Cra f 


he was not bꝛought up as an Appꝛentite in the ſame;E then comes the 
fo2 London Ad fo2 Norwich. 1. This Trade here of an Upholſter, is ut 4 
Trade within this Statute ; but admit it be a Trade within the Statute ett 
Citp of London, bp the P2oviſo in the Statute, is excepted out of the 
7. That this Trade is not within the Statute, fo2 theſe Keaſong. 1. um 
firſt Bꝛanch of this Statute, there axe named 31 ſeveral Trades and in then 
Bꝛanch 25 feveral other Trades, and in another Bꝛanch 6 All thele are wma 
ſpecially and no Upholſter named: This Trade was never known to gut! 
cefto28, fo2 there is no Latine wozd foz it: The Plea is, that he uſed the Trade 
de un Upholtter 3 if there had been any Latine wozd fo? it, the Plea had not bm 
good, being in Engliſh : One ſaith, that Tapeciarius ig the Latine * 
Statute of Apholſter; but this cannot be lo, there being no ſuch woꝛd but Tape # 
11: H. ) Oc. peſtrp: Plumarium à pluma, this cannot be Latine foz an Jmb2oiderer, 11 2 
cap. 19. and 5 E. 6. cap. 23. Theſe two Statutes made fo? Apholſters, 15 
both in full fozce at the making of the Statute of 5 Eliz. Allo except 1 g 
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Crades there ſpecially named. this not extends to London: Jt it be fo, that this 

a io nor by tt ſelf, but hath reference to others, and admitting that this be 

— letter of this Bzanch>pet London is excluded, other than ſuch perſons 

whonw ufe this in London,ſo ag this doth not only extend to bodieg Natural, 

ut ty Bodies Politick, 21 E. 4. fol. 55. touching the Liberties of Norwich, not , ; po fol, 
tobe returned in Juries ; this is an Inheritante in the Cozpozation, petevery * 
yaetirular perſon there ig to Have the benefit of this immunity; there ig alſo in ; 

Stare of 5 Eliz. an Exeeptionfoz London and Norwich ; it appearg bp 25 Af; 25 A place 

NE ks 6 — a 5 is * — — _ — is — I, 
veuted; to this purpoſe is 22 Aſſifar. placito 61. mcate of O2ants, fo2 hy a ce 8 pars f. 

. thing, all the intidents to this ſhall pals alfo, Coke 8 pars, in the _ — = 
| Citpof London, fol. x 26. 127. that London ig not within the Statute 

of n and that a man be a Free-man of London, theſe thꝛee manner of ways. 


: Vp Sevice as an Appzentice, 2. By Birth. And 3 it op me : And 
- FLondn ſhould be within the Statute of 5 Eliz. then all thele thzee Freedomg 

Houdbetakenaway, in London ig lawful by their Cultom, & this would 
milchievous if thefe ſhould be all takien away which ſhall fo be, if Lon- 
dhe within the reſtraints of this Statureof 5 Eliz. It appears bp 38 Afar. 

18, 45 E. 3. fol. 26. London tg not within the Statute of 7 E. 1. de Religioſis 39.4% plac: 
— main, the Cuſtoms of London from time to time confirmed. Coke chief Ju- — of 
fics. Na man be free of one Company in London, he ſhall be freeof all, aud ma- / E. 1. Ge. 
nytimes a general ac ſhall not take away a lawful Cuſtom, as the Statute of 

mut b which a man fhall fozfeit all his Land; this ſhall not fake away the 
7025 Statute, De donis conditionalibus, ag it was reſolved in — — Eaſe: 

is ue ag it hath been urged,that gkill is requiſite of neceſſity in legal mat⸗ 

; ters, 3 Elis. Dyer, fol. 169. objected, That an ill Cuſtom by Ac of Parliament gi, puer. 
confine, hall not be made good, 49 E. 3. fo). 3. the Cuſtom of the City of l. 1540 
Londonyleaded 3' fo2 the Whitauries, &c. adjudged to be a void Cuſtom, Quia | 
un Corporation by wapof Cuſtom, cannot fo take, eſpectally where the fame 
if agamiſt a Statute in the Negative. Coke Chict Juttice, As to this, in all 
ral Laws, the Judges have always had a ſpectal care unto partieular 
Cuſſos, of particular plates, and this is the reaſon of the Kings power; koz 
Nos obſtantes, the Ring he is truſted with, bp and fo2 the Common wealth, La- 
ter, 50 E. z. being of the Counſel, gave the King Counſel, foꝛ Non obttantes, 
aachen this was diſpenſed withal,but this was then very much difſiked of by 
e Cl :As to this pꝛincipal Caſe, Privilegium eft quaſi privata lex: touching 
| Statute de Religiolis, penned very ſtriuly againſt Moꝛtmain that none might, 
te vel ingenio, Colore termini 3 pet may ſuch a deviſe be in London bp the g. ute De 
Cuſtom, and then have often had general Confirmations of all their Cuſtoms cx Relgiofie 
Libertiegthey ever had: two Caſes there have been inthe Exehequer, upon this 
Statnteof 5 Kliz. cap. 4. One was the Caſe ofa Bꝛewer, the ſecond of a Pip- 
manger; er theſe were within the reſtraint of the Statute of 5 Eliz. foz Srature of 

wers, the Barons held a Bꝛewer to be out of the Statute, fo2 if they are di- A cap. 4. 
bidedinto ten parts, not nine Apprenticesof them;it was therefoze adjudged fo? 
themand affirmed, and alſo fo2 the Pivpin-monger, Judgment given thar he 

a2 
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was alſoout of the Statute : A Mꝛit of Erro2 upon this bꝛought, | 
ment affirmed ; fo2 the Statute ſpcaketh of Myſtery o2 Trades, and they alen 
ved a Pippin-monger to be out of the @tatute, becauſe there wag no Wyle 
in buping of Pippins, and therefoze he was out of the Statute. A Monger 
the Saxon is a Merchant, and therefoze a Coſter-monger keeps his name; th 
Statuteof 5 Eliz. ſaithall Trades: An Uphollter is neither a Trade no 99 
ſterp, no Skill required in it: And ik a man doth marry a Widow and may ug 
uſe that Trade which her foꝛmer Pusband uſed, by this he will be Undone; 
Judgesought much to favo2 particular Cuſtoms grounded upon Keaſgy ; the 
reaſon whp Pippinmongers were adjudgedto beout of the Statute, mas beraule 
there wag no gkill requiſite to be in them, and ſo no skill requiſite to be nnn. 
ſters,Pozters;Tankerd-bearers,no Art at all in anpof theſe,Fallcre, flere, ner 
elt mulicre; oliendi mihi molendinarium, & oſtendam tibi furem. A Miller hatha 
golden Thumb : The Court inclined to be of opinion, that an Uphoiſter here ig | 
not within the Statute of 5 Eliz- hut they would be further adviſed herein, tin 
another time. Coke chief ſuitice. An Upholſter is clearly out of the Kanne in 
it ought to be ſuch a Trade and Myſterp which hath skill to be uled in u, other: 
wile it is out of the Statute the Jnfozmation here is, Exittens artem, miſlerum 
ve occupationem, he might as well have ſaid ſo of a Pippin⸗monger: Ir the wi 
dow of a Free-man takes a ſecond Hugband,he map well uſe the Crade E 
* mer husband and pet he not Free of the lame and ſo fo2 this time this dae wag 
Trin. 12 Jac. Adjourned till a further debate: Afterwards, Termino Trin. 12, Jac. N. G 
B. R. @ matter was moved again, and long debated. Coke chief Juſtice. Ag to 15355 
tute de Religioſis; by this general Act, the Cuſtom was gone. but afterwardg 
there came a general confirmation of the Cuſtams of London, by the Statutent 
37 E. 3. cap. 6. Raſtal. fol. 16. by which it is Oꝛdained, that Artificers,andPay. | 
Satute ot  DY-craffs people, ſhall hold them everp one to one Myſtery which he willchoaſs 
;7E. 3. Kc. ſo that by this it appears that the Statute of 5 Eliz. was not the firſt Au m 
fo2 theſe matters; and by erperience it appears in London, that if a unn ie 
free of one Trade, he map well ererciſe any Trade there, Fo2 if a Freemay | 
dies, it his Wife, being his Exetutrix oꝛ Adminiſtratrix, ſhall not be ſufferedts 
uſe this Trade (as it is the commoncourle there) this will be her undoing; i; 
ik they be free of the City, then map ule any Trade there: As to the pzincipal | 
Cale here in queſtion this Statute of 5 Eliz. hath never been ſo expounded aan 
extend unto the City of London: An Upholſter alſo isclearlpout ofthe Statute 
of S Eliz.E he ſhall be no moze ſaid to be within the reſtraint of this Statute tan 
a Pippin-monger,o2 a Plow-man, foꝛ on Apholſter is no Trade of himlelf, hut 
is derived out of other Trades. Croke Juſtice. This hath been vexata queſio: WI. 
The Cuſtoms of London are very great, and by theſe thzee waps a manmaple i 
a Free-manof London: Ag 1. By Patrimonp, o2 Birth. 2. Bp Service, 
Appꝛentiſhip. And 3. By Kiedemption fo2 Mony. Che two firſt are the bel, 
Neto naſcitur Artitex. Dodderidge Juſtic, * 23 Eliz. Dyer, fol. 373- a good Cat, 
23 Eliz. Dyer Hp which it appeareth, that a Cuſtom which ſfandeth with reaſon is good, 
fol. 373. and to be upheld. Haughton Juſtice, This Statute of 5 Eliz. was made 
foz to reſtrain theuſing and exerciſing of Trades without skill, and therrlor 
London ig to have pꝛiviledge againſt this Law, moze than anp other place. Coke 
chief Juſtice, Unskilfulneſs is a ſufficient puniſhment fo2 him. Dudderidge 
Juſtice. The great difficulty here reſts upon the Jnfozmers part, to makean 
Uphollter to be within the Statute of 5 Eliz. Coke Chiet Juſtice» A Bzewer is 
there named, but not in the Bꝛanch upon which this Caſe is: Another Clauſe 
there in the Act, upon which this is grounded, (S) any Trade; the Plow-man 
is a Trade, andſo is the Pippin-monger alſo, and Mpfterp, which deſires gl; 
all his Skill is, in ſo laping his Apples, as to keep them from rotting:Jthath | 
not as pet been deſeribed untome as a Judge, what an Upholſtcr is; the point 
here only is, whether this Statute of 5 Eliz, doth ex tend unto him oꝛ nat * 
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#09 Pa er: And ſo fo2 the Court to be further adviſed, the ſame was again 
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dad have Skill, but made purpoſely to keep Youth from idleneſs, and to bꝛing 


been ſeemed to be clear of Opinion againſt theAFnfo2mer. that the cuſtom, 
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zen and Freemanot London; and that Burton, being a Freeman of London, did 
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to the Cuſfo11, and the confirmation thereqf pleaded, the ſame clearly is not well 
pleaded: Dodderidge Juſtice. It if it hath been uſed contrarp, befoze and ſince the 
making of the Statute, to make now anp alteration of it, would be dangerous, 

%- a great Garboil. Haughton Juttice- demanded whether a Painter was 


- "in the tatuteof 5 Eliz. oz not. Coke chict Jutiice. He is within the Stature, 
inter is ſpecially named in the Statute, and ſo alſo is a Tile-maker, but 


not an 


d to another time, to have then a final end of it. Afcerwards, Term. Mi- Termin. Mich; 
al, 12 Jac- B. R. this matter was moved again, and argued at large bp both «2 Jac. B. R. 
Mes. Coke chief Juſtice. This Statute of 5 Eliz. doth not extend to a husband⸗ 

«clearly ; Cain Was Agricola , Abel paltor ovium, theſe are out of the Statute, 

and yet they map well take Pꝛentices: There are 61 Trades mentioned in the 

Statute ; a Dawber E a Thatcher theſe two are not within the Statute, Trade, 

gall, &c: pet (even pears to bePzentice-: This Statute is not onlp that one 


upnlabo2 3 there is a Coppozation of Gardiners, and pet a Gardiner is 

the Statute of 5 Eliz. fo2 everp one that will, map well be a Gardiner, 

eridge Juſtice, When you have a cuſtom, andthrs is expꝛeſſed by confirmati- 

i of Parliament, a general Law ſhall not afterwards take away this 

un being fo expꝛeſip confirmed befoze. Coke chief Jutiice, A general Law | 
(hall not take away anypart of Magna Charta; and by 45 E. 3, fol. 26. all Acts 45 E. 3. ſol. as. 
made againſt this to be void: Laws are called Libertates, quialiberos facit: A man : 
is wt tobe reſtrained that he ſhall not labo2 fo2 his living, and then which are 

boundbp this Lam, volens nolens, are compelled to laboꝛ and to ſer ve: And ſo 


— is alledged, was good, though ml pleaded ; but pet howſoever. they 
exclined all to be of Opinion, that an Upholſter was not a Trade within the re- 

aint of the Statute of 5 EIiz· no moe than a Bꝛewer oꝛ a Pipping monger: No judgment 
But the Court p2onounced no final Judgment in the caſe, and ſo the Jnfo2mer given,bur end- 
perceiving the Opinion ok the Court, did not further pꝛoletute the ſame, but the aan! a8rce- 


ne was ended by agreement between the parties. 


in per Coke chief Juſtice. When one is taken, and in Execution, he ought 
then to be in ſalva, & arcta Cuſtodia 2 (S.) Salva foz the Goaler, and ar&a fo2 the par- 
ty, thePlaintiff - the partp by this being coarcted to pay his Debt. 


3 Burton Plaintiff, againſt Palmer 


Defendant. 


Entred Trin. 10 Fac. B. R. 
Rotts 1056. - 


aWjitof Erro2 to reverſe a Judgment given inthe C. B. in an Action of 
Covenant there bꝛought by Palmer againſt Burton his Maſter, having been his 
2entinee, foz turning of him out of his ſervice, within his term, and in his De- 
ſets fo2th the cultom of London, foz taking of Pꝛentices bp every Citi⸗ 


take 


1E. 4. f. 16.4. b. ffomof London, ſhall not be in fo2ce, outof the City; and there Littleton ais 
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take him to be his Apprentice, and that he was boundunto him actcgdingißgg 
that he turned him out of his ſervite contrary to his Covenant. unde actio, Eh yy, 
fendant in Bar pleads, that he departed willing and of his amn free will; ag 
returned not again to him, and takeg a travers, abſque hoc, that he turned hima 
way, prout, &c, hereupon iſſue was jopned, and verdict, and Judgment 
Plaintiff; fo2 the reverſing of which Judgment, a Wꝛit of Erroꝛ wag 
and foꝛ Erroꝛ it was alledged that the Declaration was not good, but altogeth 
Term. Paſck. inſufficient: this caſe was firſt argued Term. Paſch. 11 Jac. B. R. and urged i th 
xr Jac. Fal Plaintiff in the W2itof Erroꝛ, that the Declaration was grounded upan tech 


this caſe firſt © of London, which cuſtom extends itſelf onlp to theCityof London, and ut 


Tr elſewhere, and here it appears, that the retainer was laid to be at Newark um 

21 E.. fol.. Trent, and the turning away out of his ſervice, it appears by 2x E. 3. fol. & 2 
that an Jnfant cannot bind himſelf an Appz by the Common Law, but jy 
the Cuſtom of London, an Jinfant within the : 


of 14 years, man bind hin 
ſelf an Appꝛentite by Indenture; here the Declaration is, that he wag 14 f 

of age and within 21 pears, this Cuſtom (as it was obſerved) was foz inan 

of Trade, and ot the Companies within the City there, and therefoze this ha 

3e H. 6, fl 28. not be extended out of the City. and bp 35 H. 6. fol. 28. and 1 E. 4. fol. 16. b the 


difference. where a Cuſtam ſhall bind, and be allowed in all Courts, ami 
only in the Court of the ville oꝛ City where this is allebged. A cuſtom.and uſage, 
ſhall bind and be allowed, in all Courts, where the Cuſtoms and uſages den 
Note the diff:. Land, oꝛ uſages of the Countrp, as that of Gravelkind Land, which is ta ben 
rence touching ftble, and ſoof Bozough E:gltb Land, the voungeſt ſon to inherit, and where the 
cuſtoms and Mife ſhall have the oietp of the Land, and the Jnfancs to have their Poztioug 


ulages, out of the goods of the dead; by Cuſtom as it is in Deronſhire, then ſhall maintain | 


Actions in this Court, bn their Cuſtom and uſage,and in every Court 
power to hold plea + otherwiſe it is of Cuſtoms, which take effect inth 
where the cuſtom is uled, and there begins to be in fozce;theſe are not 


but within ſuch a Court, City oz Bozough, where then are uſed, as in Londoagje 


cuſtom is, that in Debt upon a contract. if the Alderman of the City will uud 


this. the Defendant,jn an Action againſt him ſhall be ouſted ol his Ley-gager,and 


this is a good cuſtom, and allowable in the-Court there; but if the Party wil 
bzing his Action here, the Defendant ſhall have his Ley-gager, althou wb 
derman comes here, and — — the contract: alſo bp the cuſtom of Lonaaꝝ an A 
ctionof Debt is maintainable againſt Executoꝛg, upon a ſimple contract;ithou 

any ſpecialty 3 but it is not fo here, and pet the recoverp there ſhall be good and 
effectual to be alledged, in all Courts, and pet the Action is not maintan 


here by thecuſtom ; andſo by this appears, that the cuſtom onlp extends it ſelf, 


o Eliz. Dyer, within the Citp, by 9 Eliz. Dyer, fol. 255. placito 3. afozeigner, ag well as a Ft 
=g 255. Placito man map de vile his Fee ſimple Lands in London, to another in fee, by the cuſtom, 


in ma2tmain, without a Licenſe from the Ring; here in this caſe, the action . 


is grounded upon a cuſtom within the City of London, but not out of it;thea- 
ſtom, as it is here expꝛeſſed, is too general, and ſo not good. 1. Jt is here lan, 
that it is lawful; to take anp perſon whatſoever, whereas it ought to be a f 
mans ſon, ſuch are as fit foꝛ Pꝛentices.2. To take them foꝛ any number ot yeats, 
this is not good, foꝛ ſo he map be a Pꝛentice foꝛ 20 pears, and the Law in this 


7 liz. would be unreaſonable. Hill. 31 Eliz. B. R. Rott. 758. Billingley, 02 Kinnerlly & 


gainſt Coke. in an Action upon the caſe foꝛ wozds,fo2 ſaping that the other was 
erjured, there the cuſtom was alledged to be, that where anp perſon, 0? pet. 
ons whatſoever, quicunque, which ſhall be there examined, befoze, &c. his 
cuſtom was there queſtioned, ag being too general; fo2 that by ſuch a cuſſon, 
an Infant map be ſo there examined, &c. which is not to be fuffered ; and there 
foze thecuſtom not good, and ſo ruled, and ſo is the cuſtom alledgedhere way 


fo th 
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i n oꝛ perſons, and ſo not good, being too general, another exception 
ug Aarau the Cuſtom being here laid to be, that a Citizen and Fzeeman 
may retain Pzentices, and it is not here ſhewed in the Declaration that he was a 
irizen but only a Freeman, and ſo not good; in 38 Aſſiſarum placito 18. and 45 36 Afſiar. 
Ez. ol. 23. it is declared, who ſhall be ſaid to be a Citizen, and who not, here it placico 18. 45; 
i ſhewed that he was a Freeman, but not a Citizen, whereas he ſhould have 3-19-23 
Fhewed, that he had been both the one and the other; and ſo is it, Coke 4. pars ol. 
4-in the onalty of Sadlers cafe, otherwiſe bp the Cuſtom, they are not ena⸗ 
fea totake P2entices. At was urged fo2 the Defendant, that the Declaration 
mas good;as to the firſt exception, that the Cuſtom is unreaſonable, this is not 
» the cuſtom being laid to be, to take fo2 any number of pears, it not leis than 
none pears, then the party ſhall be bound by his own contrac ; if above x, 
ward: as tothe ſecond exception le cuſtome here alledged is but as an inducement 
tothe addon, the Action being grounded upon the Jndenture but if the Action had 
n ardunded upon the Cuſtom, there he onght to have purſued the ſame ſtrictly, 
#meeilelp, here he is not reſtrained, but that he may take Pzentices at anꝝ plate, 
« wellas at London, at Iſlington, oz at any other plate, he map take a Pꝛentite; 
andthigtaking, is well warranted bp the Cuſtom, as to the third exception, be⸗ 
Ae doth not ſhew, that he was a Freeman, and a Citizen: this is fully ſhew: 


e. ſhewed: that he lieeps a ſhop in London, (a Pabberdathers ſhop there) 


5 cannot be, if he was not a Freeman and Citizen there; he ſets fo2th that 


| e Was Liber homo, but doth not ſap Civis, and ſa the Declaration is good and 


tient. Flemming chief Jultice. The great fault that I perceive in this, is, the 
duries giving of intire Damages. Haughcon Juſtice, If the cuſtom will enable 

he yartp to an Action, this ought to be reaſonable. Flemming chief Juſtice, he 

ight to be civis, & liber homo, he is only ſatd here to be liber homo, this is the 
— t, and moſt material, the number of pears are not fo material, foz 
emay be bound, by his own contract. Dodderidge Juſtice, he map be liber homo ,& 
noacivis his being a Citizen makes him ſubject both to ſtot and lot, he ought 
to have laid him to be, civis & liber homo, ſothat this is a material excep- 
m, andſo without any further opinion at this time delivered, this caſe was 
adjourned to another-time, fo2 the Court further to conſiderof it. Afterwards, 


| TemyHilar. 11 Jac, B. R. the Court was moved again inthis caſe, the exception reim. wii, 2t. 


tothe Declaration, grounded upon the cuſtom, which was, that every Citizen Jac. B R. S. 
mbFreeman of London, map take Peentices 3 it is hersfaid, that he was a Free- 

mant the Citp of London, but not a Citizen, againlt this it was urged, that be- 

ing lam ta be a Freeman of London, this doth imply fo much. that he wag a Citi- 


| 5 Ca chic Juſtice, In the caſe in the Exchequer, it was agreed who —_ 


tube a Citizen, there he was only inquilinus, and ſo not tarable to Scot and 
HC. the caſe of Briſtow , a Merchant of London dwelt at Brittow, he is no Ci: g fl. 5, 


then ot London; ag ta the Cuſtom, a man may be a Freeman of London by thꝛee 


1. By Service, as to be a Prentice, and afterwards to be made Free. 
avingſetved out his time and this is the belt kind of Fecedom. 2. Dy Kedem- 
— 02 ranſom paid foꝛhis freedom ; and 3. Bp Birth, as a ꝓreemans ſon 

tree, he ought to be Civis a Civitate. Dodderidge juſtice, the cuſtom rs, that every 


Eitizenand Freeman, & liber homo Civitatis, the Cuſtom here is laid right, but 


wt wellpurſued, the freedom by Birth here ſhallnot aid it. Foz the Father may 

befree, and pet dwell in a foꝛaign place 3 the Court was all clear ot opinion, that 

the Declaration wag not good, and ſo the Judgment given in the CE. mas erro⸗ 

—.— — well given, and therefoꝛe by the Nule ofthe Court, the Judgment Judgment te⸗ 

0 ; vericd. 

Nota, by Haughton Juſtice, that in an Action of Debt foꝛ coꝛn ſold, Non indebita- 

tus, in no good plea foꝛ the Defendant, neither can any Pꝛeſident be ſhewed to 

warrant ſuch aplea ; the Court agreed with him herein and Man Secondary, there 

is ſuch Pzeſident to be ſhewed, to warrant ſuch a plea, 


Indebitatuy, 
Heath Nera. 


27 E. 3 &c. 
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Th © Heath Plaintiff againſt Ridley | 
TY Defendant. 


| i 
Action © TN an Act ion of Debt at the common Taw, upon the Statutes of Plurpok r 
upon the Debr Eliz. cap. 8. and 31 Eliz- cap. io. The Defendant pleads the general Jſſie vin 
tüte of UIſury · mas found againlt him, and ſo Judgment to be given againſt him: bays 
- Bulſt.182. given hp the Court tothe Defendant, to move in Arreſtof Judgment 
Ne %  anplegal matter to move to ſfap Judgment: Jnthe interim the Defendant gue 
2 Sid. 453, into the Chancery, ꝓꝛelers his Bill there and there pꝛotures an Jnjunction toſtiy 
2 Cr. 335- Judgment and Execution here: But notwithſtanding this Jnjunttion, the 


Judgmenr and here pzoceeded, and did grant Judgment and Execution, Coke chiet Juhice, Tak 
— into che Statutes at larger, of 27 E. 3. cap. 1. Raſtal lol. 326. and of 4 5 
trary to an In. ſtal fol. 226. againſt ſuch 5 and hinder Judgments and Ee 
jun&ion. tions; and it js much to be wondered, that none will infoꝛm upon theſe Tag 
Statutes of ſuch tales againſt the partn that pꝛotures ſuch Annmctions, after Judgment 
common Lawy, oz to ſtap Judgments and Executions, after Trials hab fazthat 
by the lame Statutes, be it in Plea real oꝛ perſonal.after Judgment given, the 
partyought to be quiet, and to ſubmit unto it; fo2 that Judgrnents being 
once given, in Curia domini Regis, are not to be reverſed no2 avoided, buthy a 
Ex ment and gal courſe, (S) per errors m, 92 per attinctam, and ſoby the Rule of the Court, i 
granted, this caſe, Judgment aud Execution was granted, oh 


Ti n Plaintiff, againſt Owen 
Doekendant. | 


4 Ota, That after a Trial, Verditt and Judgment, in an Ejectione firmæ, anda 
— bY N Whit of Habere facius poſſeſiotem, to the Sheriff directed: A Wiit of Err 
ter · a Superſe= Wag here bꝛolight, and a Super ſedeas granted, directed to the Sheriff to ſtayExe- 
deas. cittion, this Mꝛit of Erro, and the Superſedeas ſhewed to the Sheriff, whocontzas 
ry to this did pet do Exetutian; the Court upon this, was moved tograyza 
Wzit of Heſtitution, in regard that this was a great contempt in the Ari 
Haughton Juſtice. This caſe was in the C. B. after Judgment there, and a 
Habere facias ſcifinam to the Sheriff, a Mꝛit of Erro2 was bought, anda Supcrls 

deas tothe Sheriff, which came ta him as he was going to do execution; the 
ſame wag ſhewed to him, who refuſed to obey it, but did execution; thisnotwith = 
ſtanding and upon this a Wzit of Reſtitution was granted bythe Court by 

cauſe this mas an apparent contempt in the Sheriff. Dodderidge Juttice At hehs 

the Wꝛit of Crroꝛ, and will keep this in his pocliet until Execution be done thi 

| will alter the tale; but in this pꝛincipal caſe, here he did not, but did ſhew the 

A Writ of Re- lame in time tothe Sheriff, who contrarp to this did do Execution: Andlothe 
ſtitution grant- Opinton of the Court in this caſe was, that a Mꝛit of Keſtitution ſhould be grant 
ed. ed, the which by the fule of the Court was granted atcozdingln. 1 
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in Action upon the Cale fos etetting of a Pill : In this Caſe, the Queſtion An action up- 
riſhed apon, was, tonching the valldity of a Cuſtom, by the Plaintiff, being on the Caſe 
dof 4he- Paricz'vf D. foz 16 bind Kefiants and Inpabitants within his ſaid 2 
i come und gr inde at His pill: At was by Coventry foz the Plaintiff * 
unn hat the Cuſtom pere, as it is land, is god and ſufficient, and that notwith- 
min e exceptions befoze taken againſt tt: It appears by the Regiſter, fol. 
#3 ir this' Wrir, De ſecta ad molendinum, eſt breve de recto, and Ipeth, 
iner Wraneas perſoras, pro ſect a tali ſubſtract a, and thep are to be bound by this, 
ui mage paoperlp it lies between, and againſt Inhabitants and Keſiants, within the 
an of the Panoz, 17 E. 3. fol. 64. B. & 22 H. 6. ſol. 14. to the ſame: pur: 17 E. 3. fol. 
1 hire the cuſtom,” as it ts latd, is god: As to the Exception taken to this 64 b · dc. 
Cilldi; that the lame is laid too generally, being rhat every Jnhabitant and Ke- 
mu tobe bound to grinde at this Pill, yet this is good and fuffictent, and it is 
10 dſo than is in the Caſe to have a cuſtomary Common; ſo here in thts caſe, 


"well -p2eſcribe, 


npabi tant foz matter of char 
JIE £ Dndort VV agorers 


e, SE. 3. fol. 37. 8 E. z. ſol.37 
cafe, in an Acti⸗ Kc. 


f bebe Frink Faud, without Agreement made with the Lozd, and that if any = 
pfontrary to this, the Lozds bave uſed to abate it: So that though foldage be 6 
fox themamtenancs of agriculture, and much favoured in Law, yet by cuſtom; a 
meme de barred of it in his own Land, and another map have it, agreeing with 
i E. 3- fol. 3, Mich. 32 & 33 Eliz. B. R. Sir George Farmour Plain- 3 E. 3. fl z. 
i -againft Brook 3 the caſe of the common Bake-houſe in Torceſter, in the &c. 
oy Northampton, fog all the Tenements within the ſame Uille, this was 
a god cuſtom and reaſonable ; upon which Pzeſident, this Pzincipal 
e was grounded: Another Exception was taken, becauſe the cuſtom ts laid, that 
dad grind? no cozn there; as to this, it is onelp the cozn which he ſpends 
4 e Pouſe, 19 E. 2. Fitz. tit. Aſſiſe placito 399. & 16. E. 3. Fitz. tit. Avow- 19 E. 3. Fitz. 
ty,*phcito-92,* This ts warranted to be god, by wap of Tenure, to grinde all dit. &c. 
2 at his Pill which he ſpends in bs Pouſe ; and if this be ſo, and good by. 
ir Tenyre; 3 fortiors n and cuſtom, tht ſo be: - Another 
Efteption was taken, that the cuſtom, as it is laid, is not god foz the incertaintp 
of it being in meſſuagio hve tenemento, within the Panoz; this cuſtom, a 
vid. is godand certain: Another Exception, that the Plaintiff entifuling 
mt. dp a Leaſe; from the Dean and Chapter de D. of the Pills, but ſaith 
nothing at all ot the Suit owing to theſe Mills, this is ged. without any tuch ex- - 
of the Suit in the Leaſe, foz that this doth paſs incluſive, and as appur⸗ : 
ſenant, and by 17 E. 3. fol. 64. B. Suit toa Will, is appendant to the Will: 27 E- 3 fol. 
Min pleading of a Leaſe of the Mill, it uy ſufficieut, without mentioning S any 0 : 
; | - BD | tying 
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1 wing in we Leaſe, of the Suit: Another Exception, becauſe in pleading h 
Plaintiff it is ſet fozth, that the Defendant, being an Inpabitant and a gejay 


within the ſaid Panoz had ereced a Pill, but doth not ſhew the time whenthig gy} 


was erected, pet this pleading here is gend, without any ſuch pzeciſe ſyewing of the 


time of the erecting of this Pill, it ſhall be ae. men 5 t that he bath erm 


ed a Mill, and ſo done contrary to the cuſtom ; and to this purpoſe there wasacaſe, 

Mich, 43. & 44. Eliz. where oneSimpſon was Jndiced foz the publiſhing of a fozged 

Bond (Sciens) the ſame to bs fozged, odjudged this (Sciens) ta be referred ty 

time of the publication of this Bond, when no time was ſyewed when he bad know: 

ot: ledge of the fozging of it; ſo here in this caſe it ſhall be intended, that he was an Jy; 

8 Eliz, Dyer, habitant within the Panoz, at the time of his erecting of this Will, per quod; ty 
fol. 248. Sc, Mlaintiff, amiſit ſectam, unde actio, c. 8 Elia, Dyer fol. 248, nd Coke g. uf 

| 89. Lutterels Caſe: An action upon the Caſe hꝛouapt fox turning of a Ps y 

addamnum of the Plaintiff; So pere in this pzingpal caſe, the Hisintiff is wei an 

tuled to this Action againſt the Defendant, foz big damage ſuſtained, a tpe loſygf yr 


to bis Mill, by this new Pill, ereced by$þe. Defendant, ; contrary to the un. 


here the pleading good, and lo the Plaintiff ought to have vis Audgment; Cokegjet 


uſtice. This is à very ſtrong caſe ; this is a good cuſtom, the Exceptions taken 


J | 

ure of no fozce, and þaveben well anſwered as to the lying of this Writ, De£2: 

ad molendinum, this lies not always between Lo2d and Tenavt, but when there in 

a Tenure where there is no Tenure, there it lies by cuſtom, and you cannotimagine 

the reaſon of a cuſtom, the cuſtom of Borough Englſh-and Gavelkinde, are m tn 

nable cuſtoms, the reaſon to be ſhewed of the beginning ok them is impoſgible; 

Sir George Farmours Caie, remembzed the cuſtom foz Torceſtet common Pate pouſt 

foz the whole Town; in Lancaſhire, by cuſtom, upon the death of Tenant xt 

Will, and foz years: Periots to be path, god by cuſtom, and fo the cuſtom, here 
1 being laid to be, that every Anpabitant to grinde at his Mill, this a god cuſtag 5. 
5.3. **. 3. f. 37. & 3 E. 3. fol. 3. adjudged ſo in point, in the caſe of a Fould, liberam faldan, 
and with this agrees 6 E. 3. where the rule is that à cuſtom may be extended than 

out the whole Panoz. Croke Juſtice agræd herein, that here is a good cuſam aa it 

is laid, and the pleading god: If a man hatþ a common Ferfy, and pzeſcribes js 

bave obe lum foz every Forman paſsing over, and denarium fo every Pozſegan, 

and that none wall paſs but over this Ferry, this is a god paeſcription, a8itt 
adjudged here in this Court, Dodgeridge. it to « Pill, map be ei 

of Tenure oz Service, and alſo the ſame map be by Cuſtom, and then it map wel 


be among Strangers, and ta this cuſtom pere is god and reaſonable, and ihe pied 


the party here charged, hath alſd a benefit by this, and the rule of La 
. Littleton hath it, Lex plus laudatur, quando ratione probator, and ſo it that | 
of a cuſtom, here the party hath his Tenement, pe bath benefit by this, an 
tuſtom, is reaſonable, as well upon a Tenant, as on a Stranger. Doc 
In the Regiſter of Writs, in the Writs of Treſpaſs, there the cuſtom o 
is put, being that none to erect a Dy-houſe, without the aſſent. of the Land ag he 
—— tbis a god cuſto , and a god Pzeſident there. Coke chief Juſtice, The 
rit de ſecta ad molendinum, is a Mrit of riupt in its nature, in which battel may 
be ioyned; it no reaſon can be given, foz tbe beginning of this, oz of any other g 
ſtom, pet non ſequitur, this Cuſtom to be foz this cauſe unreaſonaþle, and ago 
reaſon in the beginning of it, foz that foz ſome things no reaſon can be given; ind 


ing good, and the Exceptions well anſwered, Haughton. The Meyers 
11S; Ai 
+4 


as the Kule is, Qui rationem in omnibus quærit, rationem deſtruit: Wrirs there aft 
in the Regiſter: foz the perfozmance of others, and ſuch like Cuſtoms 8s this ben | 


judgment is :- The Court all clear of opinion, that this Cuſtom here is god, and well e 
for the Plain« and ſo by the Kule of the Court, Judgment was given foz the Plaintif. 
« | | „ ade 
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w no remedy hath the party againſt whom the ſame is given, foz noErrour 


the Commiſsioners of Sewers in the 


— EXILE 


195 


4 


d 


un binding as the Laws of the Medes and Perfians, not to be altered, and upon 


twelve Judges 3 in the Exchequer Chamber, ik a Jury do erre in their verdich, 


unn given, aftecwards*the party is not without bis legal remedy, fozanAttaint' 


Uech againſt them foz his remedy ; and if the Judges do erre in their Judgmeits; 


| ih parties remedy,” a Writ of errour lleth; and the party is not without his' 


kgaleemedy ;-but- after a Judgment oz Decre given in a Court of Equity , © tf: 


» 14 — 


Alain lieth in ſuch a caſe. 
J 03 4 


K 5 / 
47 1455 * ; 


of cheek 

tg | 5 = 
ene e 4462 1 ca 
uin N: , | LL, . bees LS. 9k 
a Milliam Hetly. Plaintiff againſt Sir John 

Boyer, Sir Anthony Mildmay, Mat- 
bn | 47173 
oY 7 7 1 


(FOu, The court was moved foz the ditrharge or William: Herly out of priſon: 
ben committed by Sir John 


a, In a Pzopibitions p2ayed to ſtay Pzoceedings in the Court of Requeſts! Nota. : 
Cole chief Jaltices © It is to be obſerved foz a general Rule and Patime ot 3 
An, that if any Court of equity do intermeddle with matters that are boperlp Probibicion 
ne Common Law, and which concerns matter of Irie hold, they ve then 10 of 
* wpohibited; the realdn ok this is, 'becauſe they dzaw the matter there, ad aliud 2. 
minen and this put in arbitrio, boni viri, and there Rules and Judgments dre 336, p. ar. 


— 


he Court 
Requeſts, 


Cr. 3353 


tha 147, J ol r 
 whichnoWritof Errour noꝛ Attaint lyeth; and this fs the true reaſon, wöy the, 
much reales ought to be 'pzohibired, before thetr Judgments given, by the Com 

may Late all makters are to be decided, either by twelbe men by a Jury, og by ; 


Boyer, Str Anthony Mildmay, and others; Touching _ 
county of Northampton, upon the @tatut?: oners of Sew. 


d . 8. cap. 5, giving them power to do, as in the Statute is expzeſſed : The ers, and their 


cale-appeared to the court to be this, The commicstoners of Sewers in. the county power, 2. Cr. 


of Nortbawp:on did aſſeſs a Fine upon the Uille de D. and did appoint this Fine: 336. 
to be lebped of the cattell of William Hetly, and William Carryer , and ang: 
ther; to take his cattell, and toſell t 

ly: upon this, Hetly bzaought þh 


Judgment againſt them ; upon this, Hetly was called befoze the Commilstoners,. 
im ie them queſtioned fo n , 


bem foz the Fine, which they to did accoading- 
is Action bere in this court „ and pad 


02 this, and by them urged to releaſe the Actions he had a⸗ 
C.) Again Carryer and the other who took his cattell;: and fox bis: 


ory =_ do, ſuppoſing the ſame to be umuſt, they committed him ta the Gaol 
pete 


ugh, and their commftment of him to the Gaoler was, To take the N 


body of William Hetly, andhim there to keep without Bail oz Mainpzize, till he 
hopper farther from them, of tome ozder to be taken foz bis Delivery; upon 


court was moved foz his diſcharge, and foz an Attachment againſt the com- 


Coke chief Juſtice. Touchin words of the e, which 
tber them er Follies bing the wozds of the Statut, which 


power to act in ſome things accoꝛding to their diſcretians; this is ta be 


alis diſcretio , & diſcretio eſt ſcite per leges quid eſt juſtum; In this caſe 
bere, the Commilſstoners of Sew2rs pave committed Hetley, .untili be releafe 
n g o he bath in this court, againſt one Carryer, and another, foz 
| a 


ng of his cattell; foz this —_ and tllegal commitment of theirs, 
| | 1 


we 


. 
| 
| 
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we will grant an Attachment againſt all the Commiſſioners, and ſet good fines & 
all their beads, foz this chetr impziſoning of Hetley, till he releafe- bis Acting, 
which he path in this Court againſt others, foz umuſt taking of his cattel, by then 
command, this matter being inauditum, and not to be ſuffered to, go without enn 
plary. punifpment , and therefoze by the Kule of the Court An Attachment way, 
warded againſt all the Commiſſtoners of Sewers, retoznabls the next terme, in 
: +. +: . -- « that this is not ſufferable, foz them, thus to impziſon one of the King's free Subjeng 
Term. Paſch, in ſuch an unjuſt way, and manner. Afterwards, Term. Paſch, 12. Jac; B. R. this 
12. Jac. B. R. matter was moved again, and ſome of the Commiſſtoners pꝛeſent in Court, and bp 
this matter the Court demanded, what anſwer they could make to this: Act of theirs, and 
moyed again. pow they could juſtify the ſame, Coke, the Actions were depending pen 
in this Court, and ſuch things as the Commiſſioners doe, as appem 

ing to their Commiſston, this is by auſhozitie, derived, and given mn 
them bp Act of Parliament, and where in the Ag of Parliament , ele 
wo2ds are (S) where ſome matters, in their pꝛoctedings, are lekt to their dier 
ons.. As to this, the true expoſition of the wozds in the Statute (S) left totheir 
diſcretions) that is ſana, & legalis diſcretio, and this is diſcernere per legen, 
quid eſt jultum, and this is, and ought to be accozding to the Law, This 
which is here done, by the Commiſsioners, is a very great offence (S) after a 
Judgment given pere in this Court, foz the pꝛocuring of it, and foz refuſingtore 
leaſe it, foz this, to commit a free-bozn ſubject to pziſon, and there to-cominue 
without bayle, oz mainpriſe, this is a very great offence, and of a high mum, 
and foz this, Sir John Boyer, one of the Commiſsioners, being pzeſent in Court, | 
is to be committed, and to have a. Fine impoſed upon him, foz the ſame, Croke 
Juſtice, as to the wozds of the Statute, (left to their diſcretion) this ought tu le 
{ana Ciſcretio, and this is diſcernere per legem, quid eſt juſtum, otherwiſe it is ind- 
ſeretio, J agree in the cenſure, that be is to be committed, and fined foz this grat 
- offence, Dodderidge, thep have pere medled with a matter, that was merelp calls 
terall. Ak a fine be by them impoſed upon a Townſhip of 5. l. and foz malice; the 
cattell of this party, onelp taken, and of no others; this apears to be malice apps: 
rent, the whole town amerced, and one man to be onelp puniſhed, be might very well 
have bis remedy foz this at the Common Law, and no-greater dureſſe could then be 
than this was, and foz this J do agre in opinion, that be is to be fined, and in- 
patſoned, untill be hath paid the fine, Haughton agreed herein. The Warrantby 

them made, is a direct. oppoſition, unto the ozder, and Judgement of this Court, 
and therefoze foz this be is to be fined, and impaiſoned, of which Fine we will a> | 
"viſe, foz the King bath an Intereſt in it. Coke, The Commiſſion of Sewers is s 
-* *necefſarp as map be. but in Commiſsion is moze abuſed than this is; foz they do 
pretend the good ofthe Common wealth, but do intend their own pzoper good, Isto 
thetr taxes, in this they do misdemeane themſelves, foz they cannot tape a whale 
8E.3.1 Cownihip, butonely particular perſons, as it was reſolved in a Caſe in Cambrioge- | 
: ſhire. 8. E. 3. the recoꝛd of: this tax, every Town. thep are to tax and rate ebery am 
by a pzopoztionable rate, they cannot do what thep will, but they are to followand 
purſue, their directions by the Statute, they have not an abſolute power, but they. | 
Sir Foln By- are:bounded, and are to pꝛocted, acco2ding to the rules of Law, (this being contrary 
er 200. l to the tommon opinion, that they may do what they will,) by the Kule of the Court, 
Fine. Sir John Boyer was fined 200. l. foz bis ignozance; otherwiſe foz this ſo grant an 
offence, he deſerved to habe been fined 500, l. and to be'tmpziſoned till he pay hun 


Nota, That at another time, this matter was moved again, Mathews and fe. 
binſor, two other of the Commeſsioners being pzeſent in Court. Coke chief Ju. 
demanded of them, whether they might taxe and rate whole Townſhips, % 
they anſwered, that as thep conceived, thep might ſo do. Coke, Poll cannot(o 
do, but this is to be done ſeverallp (8) every man, every inpabttant, by him 
and this pzopoztionably ; and ſo it þatþ been adjudged; and adviſed them le ” 
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the Statute of 27. E. 3. cip. I. Raſtal Title, Proviſion, & Premuoire, fol. 3 26 placito. 27 E. 3. cap. 
3. and mw obler ve the danger, which happeneth to thuſe, which do ſue in any other 1 *<- 
Court, to defeat, oz impeach the Judgments given in the Kings Court, complaint 
was made unto Sigiſmund the Emperour, of offences in the Clergy. the which _ 
were confeſſed, and a Biſhop did then requeſt him to begin with the Minorices ; be an: —— 
ſwered him again, we will begin with the majorites 3 ſo the Sheriff hath pere re 
turned unto us the minorites, but we will bave the ma jorites alſo; you by pour Com- 
wiſsj0n- cannot reſtrain any man from having the pzivilege of the Common Law 
Mathews and Robinſon pzeſent, confeſſed the Warrant , and that they put their 

unto it, 1gnozantly , and therefoze pꝛaped the favour of the Court, Dod- 
dendge Juſtice, we may confider this in your fines : pou have here pzoceeded 

the Law; foz the ſtatute is, that every man ſhall be particularly aſſeſſed, 
and you cannot do this upon whole Townthips ; foz then you map charge one 


mn both the whole fine, as here you have done. Coke, the aſſeſſment ought to be 


everally upon all; and ſo it is adiudged tn Rookes Caſe, 5. pars. fol. 99, & 100, | 
Doddendge, Juſtitia non novit patrem, nec matrem, nec ſororem , ſolam veritatem Coke n_ f 
inſpicitjuſitia 3 theſe which are p2eſent, are to be committed, Curia, as foz their 77,42, Cate 
Fines; we will be adviſed of them. 


Notz, That Sir Anthony Mildmay, one of the Commitsioners abſented bimſelf 

pzetended ſickneſs, Coke in 37. H. 6. a Precipe quod reddat was bzought againſt 

one, Judgwent given againſt him by default, ſickneſs will not excuſe him, ſo here, 
this hall not excuſe Sir Anthony Mildmay, but if be will not come into Court, an 5, N. 6. 


- Indictment wall be dzawn againſt him, upon the Statute of 27. E. 3. capite 1 


iu thatthis is an offence without Pꝛeſident, foz the Commilstoners to commit one g. . cap. 
to Biſon, without Baile, oz mainpzice, untill ve do releaſe a Judgment given-foz #3? 
hin in this Court, the whole Court agradin this. | 
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Hill Plaintiff, againſt Hanse 
Dtaefendant. 4 


Entred Paſch. 11. Fac. B. R. f | 
"+; 094 16 Wavy: 143. 


es N an Action upon the caſe, foz a Trover and converſion. of An Action 

g Ex bis Gods, of ſuch a quantity of cozn 3 the Defendang pon the caſe 
2 pleads, and juſtifies the taking, at ſuch a place (S.) at — 
F Lichfield, 5s Well⸗man there by the cuſiom, to take out of fon. 1 Ro. 
29 & every bag holding a buſhel, and no moze, a pint, and if 2. 1. 

a it bold moze, then a quart; and ſpews that he was cho» 1 Ro. Abr. 
e ten Bell- man, and Wees quo pe did take the ſame, 32, JE 
29) Ne oY: as bp the cuſtom it belonged to him ſo to ds, and laps the 2A. 227; 
A - , taking In one place, by the Cuſtom, and the converſion in ea 5 
andther place, and ſo juſtifies, upon this Plea. the Plaintiff demurrs in Law: It 
nas urged foz the Plantiff by Welton and Davenport, that the Plea was not god: 
The queſtions are thzee., Two touching the fozm of the Plea. And the 
third, Touching the validity of the cuſtom, as it is pleaddd, x, The Plaintiff 
declares upon a Trober and converſion of his gods, at ſuch a place the Defendant 
uſiifes. the taking as Beil- man; his Plea bere, is no moze than the general Aſſue; 
and this appears by 9 H. 6, fol. 11. a. in Treſpaſs; faz bzeaking his Cloſe, and 9 fl. 6.f.11.a 
carrying away of twenty Load of Timber; the Defendant, as to the bꝛeaking of 
te Cloſe, pleaded, that the Plaintiff leaſed the ſame to him at will, by fozce of 
which heentred ; and as to the carrying away of the: twenty load of Timber, he 
pleads that one A. was ſeiſed of the twenty load of Timber, and of the Cloſe; 
made B. his E xecutour, and dyed; and that B. did give bim the twenty load of Tim: 
ber, and takes a Traverſe, abſque hoc, that he did take away anp of the Plain: 
tif Timber; this there adjudged to be moze than the general Aſtue, and with 
this agrees, 22 H. 6. fol. 36. and 3 3. H. 6 fol. 566. Second point, that he ought, 22 fl. 6. f. 36. 
here to have traverſed the place of the taking, it appears 19. H. 6. fol. 48. that 33 H. 6. f. 56. 
ſranſitozp matters may be lald where the party will; with this agrees 32 H. 6. - 
ful. 1. 8 H. 6. fol. 10 & 14 H. 6. fol. 22. 3. As to the Cuſtom pere pleaded, —_ ; 

| Dp is no 


* 
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is not god, being againſt the Law. x. In reſpect of the party who ought to py 
this, and ſo the ſame is unreaſonable ; his Dffice is to [wep the Market, am 
to repairitþe Streets and foz this pe is to habe as befoze is exp2eſed,. and this w 
have whether. the party do ſell oz not, and therefoze this cuſtam ig unreaſonable 
and agaluſt the Law: Alſo in the Plea, it wag* urged; that the ſatie was gay, 
this being ina Trover and Converſion, -and the Defendant by pls Plea entitles 


— 


pimſelk, and wews, that elegerunt quendam officigtium, but doch not ſhew, tha; - 


odd Book of Luch a die to bs ſo elected, was an ancient Sfficer; as rouching This, tee the 81d 
Entries fol. 3. Book of Entries, ſol. 3. b. in tit. Attion upon he Caſe, the pirading of the 
dec. Cuſtom foz Gzanage; pe pleads here, Quod debiio modo elect us, but doth not 


ſhew how, (8) By the Bailiffs and Citizens, 6 & 7 E. 6. Dyer fol. 90. placi. 


f 3. cut of 
w foz what 


er — m abe Stowe, was granted ung one, with 
a 


e 
the Rents, 220fits of the Panoz of Stowe, pe 0 


cauſe he was to bave this Fe ; ſo here in this Caſe, he ought to habe ſhewed that 


he was to have this ratione officii, but this he hath not here ſo ewed: Jchu Webs, 

Caſe, Coke 8 pars, fol 46, 47. touching this, 8 E. 3. fol. 55, 56. there citih, 

the Caſe of the Beadle of a Pundzed, rat ione inde, pe here ſaith, pro labore (we, 

to have this: Foz the Defendant tt was urged bp Coventry, and George Croke, 
 tnanſwer to the thaw matters moved. 1. Whether this be a god Cuſtom 62 not, 

2. Whether any Traverſe ought here to have ben, And 3. Whether this Plea 

here doth amount unto a Not Guilty, oz not. 1. That this Is a god Cuſtom, 

and whether the party ſells, oz not ſells, this is not material, be is to habe his duty 

- f. 45. ag an Officer; and this warranted by 9 H. 6. fol. 45. in the Caſe of Tole, gay 
*. by ſpecial Cuſtom, although be doth not ſell; and 21 H. 7, fol. 16. 2. & 18 Ela. 
Dyer fol. 352. placuo 27. the Cuſtom fox Gzanage; and if the Cuſtom be gud 

in theſe Caſes, why not good þere in this Caſe nom in queſtion, being of. the like 

quality. 2. Touching the Traderſe, the Court at the firſt have over-ruled this, 

that no Traverſe here næds to be, and that the Converſion is the point of theAgi- 

on not the Trover; pere the Defendant path well juftified the taking and that by 


à Cuſtomary Intereſt to bimſelf derived. 3. Whether this Plea here amaums W 


the General Iſſue, oz not: As to this, the Tpecrat” Plea pere is goo, nnd hen 
nerds no Traverſe to be taken: in a'Trover and Converſion, it is not requiſite 
ſhew that they were the Plaintiffs cods, at the time of the converſion; petenz 
laidytyat they were the Plaintiffs gods, it is Cufficiem fox. the Defendant to corfe(s 
that once there was a pzoperty in thePlaintiff; this map begeſembled to etaſt u 
;E. 3, fol.z. 5 F. 3. lol. 3. in à Keplevin bzought againſt one, foz ten al ee 
Defendant ſyews that they were caſt upon his Land by the Sea, and chat 


„ 
- 5 vw +» wW 


14 Eliz. Dy- Wreck, and ſo juftjfics the taking, and th's ruled tb be a gwd Plea, 1 | 


er, fol. 307. 367, the Caſe of Fines : Jn an Action upon the Cale fos a Pauk; the Def 
pleads, that after the Hauk was loft, the ſame came firſt to the hands of one Jak 


ries, who ſold the ſame to one Re wley, who gave it to the Defendant, -adjudgedhy. 


Wlea in Bar ſufficient againſt the Wlaintiff; ſo here the Þ-fendant confeſfer 
theſe were rhe goods of the Plaintiff, but ſhews how thep came to bim: 45 0 
exception taken,becayſeg doth not ſhew that this was an ancient offices this hes 
not to do as this Caſei#,*foz the taking is not ber? laid fo be, rat one dfficir, bur 
reaſon of the cuſtom ; the Defendant doth not claim this here ratio Officij, bu ie 
cuſtom. Jn the caſes befoze' remembzed, rbere the claim was ratione ofß- 
ci: and therefoze it ought there to be averred, ' that the ſame was an antient of 
fice, but here the Belman is ſhewed to be an officer, removeable at the wiflofthe 
Citizens, and this is bere alledged to be the Cuſtom of the place; and this is mt 
as an office, neither is he here à permanent officer, but as the Scavenger ; he 
doth not juſiifie-here as an officer, as racione officii to have ſo much, but by fen 

. ſonvf the Cuſtom, he is to have it, the Defendant pere harh pleaded mozefhan 


be needed to have done; foz if he had ſaid, debito modo Electus, this pleading - 


had been god, here a good iſſue might bave ben taken, that be was not Belman, 


fo that bere is a god plea, and Juſtification, and the Plaintiff had no cauſe = 


Senn D 
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mur; and lo judgement ought to be given foz the. Defendant. Coke chief Ju- 
tice, epperience path made this matter clear, that the taking is Local , but 
«verſion ig! ftanſitozp 3 cleorlp,. and without anp colour if the cuſtome here 
be goody: he map then Take, and convert where he will; converſion is the point, 
ard) the krober is but the inducement to the action; he ſheweth here, that be bath 
orronberted toe goods of tpe Plamtiff; bur yis own pzoper goods, when be 
anjepg.t6 himſelf a pzopertie, and after converts; if this cuſtome path a rea- 
je tomrencemen , this is not then to be defeated, they which do repair Bꝛid⸗ 
nd Cabvſeys; map have toll by-pzeſcription; and ſo foz murage, and pon: 
— King map grant by bis Letters patents, to habe a charge, and-impoſl 
nam kid, but this dught to be pro bono publico, and atſo pzopoztronable , and ſo 
95g. ken murage, oz pontage, to have an impoſition, aſſeſſed upon the ſub- 3 E. 3. 
«x)/he6auſe they have the benefit ok it; and in pleading of it the beſt way is to 
\Confuetado-villz4z*and not to lap this by way of pzeſcription, but by way 
one the obfice'vf a Belman is removeable, by. 25. liber aſſiſar; tf one coi? 27 Aſſiſar. 
we" miner, koa ir ta of a Town, he is to be indicted, foz not 'tmploping of it to 


ſs 


he nidreſidn bert is the point ok the action; Cutiz, we will be better adviſed of 

this un; bifoze we give our poſitive Judgements herein, Coke chief Juſtice; 

we hal now but backen the caſs, bur by this, we have almoſt bꝛok en the back of 
Hd es toucping tolls there is a remarkable note in Scatham's abridgement title 

Tolle pci ultimo. Moleudinarius de Matlock, tollavit bis, eo quod ipſe at * 
dvit-Reforem de eadem villa dicere, in dominiea Ramis Paimarum, Tolle; 

Tae his Matlock is in the County of Darby; and ſo without ſaying any mo2e 

in this ent at this time, the ſame was adivurned tilt the next term, to hear the 
opiidiof the Judges herein. Afterwards (S.) Termino Trinit. 13 Jac. B. R. the Termino 
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conef/witg'moved' again foz their Judgement berein. Coke. The arguments of Trin. 12 Jac: 


— . — foz a thzee-fold reaſon, the firſt, fox ſatisfaction , the B. R. Ce 
hin in web 
une t give ſatisfaction to the clyents , Bearing the reaſon of the Judges Judges. 
jditing deni, to theft opinions. Dzcondiy , fes inſtruction, and this alſo in a 
ouhle manner. --Firl;/ this ferv2s foz infiruction , to the Judges themſelves , 
icuſtion df: Students, ſuch arguments, being to them as commentaries, upon, 
do? divers -Statiitts; and book caſts, Thirdly, fo2 pacification, and this in a 
— * manners toz by theſe Arguments at lätge, deubts are upon good and 

ire deliberation determined, and unte ended, und lo by theſe arguments the 
urin of be Law, woll known; and certainty in alFtþings; is the other of re⸗ 
dar een thele are the thzee cauſes öt ſoleani Arguments by the Judges : As to 
theCaſe'here-now fir queſiton, bere is a cuſtom alldged and this with a confidera- 
. unte the Iweeping and the paving of the Streets, 
mi his pis to borng, he ckatms to date of every Bag of Cozu, ff it contains 
Bi, wen to hate n pint, and if moze, then a quart, and this be claims to 
5, Ne Cuſtoin thete wed : As. tothe Body of this Cuftvin, ir is a very plain 
tale, tit this Engen here is a good Cuſtom, und be Plaintiff pere by bis 
Denurter bath eonfeſted che cultom, and this is alto hore laid, tv be co uſed, time g Eliz. 2. 


1 


out of mind, the caſe in 18 Elz. Dyer fol. 352, the Cuſtome for Granage in Lon- Dyer ſo. 352. 


4nftruction, and the third fes patification. Firſt, foz ſatisfaction , and ſons for the 


Three rea- 
| e manner. Firft, foz Tatisfaction to the Counſel in ihe cauſe ; and arguments of 
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- converſion foz theſe goods; upon this Declaration , the Pefendant bemmm hn 


 -- Declaration, berauſe he joyned his Wife with him, in the Declaration en is | 
..* Pzoverbiall pech, From the Devill, the Dutchy, and Dunniagton fepy An 


7 H. 7. f. Zo 


don, claimes to have the twentieth part. Liechfield the Bixtieth part, and bier 


non reſpondebit juriſpenitus, ad qua ſtionem juris, non juratares; thig 


the cozne of another, and mingled the lame with pis own con; the other may py 


. wzong, becauſe the other hath done w2ong.. As to the exceptfons taken to he 
in barre. 1. Becauſe it is not ſpewed, that they were ſeiſed in fee of | 


fell oz not ſcl1 ; without all queſtion» this is good, by the cuſtome; the great 
pere in this caſe is, whether the plea of the Defendant amounts unto the 
iſſue of Non culp. oʒ not, clearly the Plaintiff augbt to have 1þe pes pette, whey iy 
converſion is lald to be, and it is a plain cafe, ihat the pzoperty doty remaing, wy 
withſtanding the Trover , the words in the Anton, upan the caſe fd g K 
ver, are; & ipſe ſciens bona- & catalla, to be the Plaintiffs, in uſum n 
proprium convertit, & diſpoſuit; this is che point, and this Cat — 
from the caſes which we have adjudged pere befoze ; the queſtion in Lay 
whether this Cuſtome pere pleaded, be good, oz not; the Jurozs will thew jen 
little- favour; to theſe cullomes foz tolles; but the Mule 18, 2d -quzſivopeny uk 


xleworths caſe; a: Woman being poſſeſſed of certain goods, loſt tþems, 
the took Sbuttleworth to husband, who with his Mike, bzought a,Trover 


law, the pzoperty which the wife fozmerly had, by her taking of Shea | 
pusband, was now veſted in him by the Law, and tþen-þeccoult-notion bu I 

Wife with þim in the action, and foz thts cauſe tt was adindged again ae. 
worth the Plaintiffe, who was a great Lawyer, jopned bis Wife with u n 
actions which he ought not ta habe done z and the Declaration being bat 
vim (in other names) foz bis adutce therein, pe himſelf bzewithe demumm z the 


thee good Lozd; deliver me (Dunnington fee) where manp extoztion land, - 
A am very clear of opinion, that the cuſtome pere is good, and it is alla them 
ſonable, becauſe it is pere in his plea expꝛeſſed, that be had paved the | 
the cuſtom be good, then the taking is good, and if the taking bere be gond / 
this the pꝛopertp is in him, and not in the Plaintiff, and ſo no Trober to be-kaowht | 
by him. Dodderidge, the Cuſtome pere is good, the pzoperty.is not alten yi 
taking, and this was one Martins caſe pere, the opinton of Popham chief uh, 
and of the Court, wþere one took a. load of Map, of anothers, and mingle 2 53 
with his own Pap, and ie Court jnclined, that be might take as much againd#s / 
ſentlp. Croke and. Haughton Juſtices, ſo was there another caſe: bere, one d t 


ſently take his own cozn again, becauſe this was ſo done, of his on maß, WW 13 
was pleaded, that he took moſi of his own; cozn again. ,, Coke, Ido met 
doubt of this caſe, foz be cannot take his coan in Witberpam, und peng 


che Punt 
at the time of the election; as to this, the ſame is ſhewed, very apparently, OY! ö 
ſhewed, that they, their paedeceſſozs, and all thoſe, whoſe eſjate ier have nenn 
noz, habe uſed to elect, this is good, ar d fufftient. Dogderidge , In i n 
3+ an Action of treſpaſſe bzought, foz cutting down, and carrying àwar ef uy - 
trees; the Defendant pleads, that long time befozes &c. J. S. was ſeiſe n 
place where, and of this enfeoffed. thy Majingiffe, to:the-uſe of ane Alice, WA 
whereof Alice was ſeiſed, and did give the trees to the Defendant , by at's 
which gift, he did cut down the trees, and carried them awop. It is then Jen, 
that though be ſhews, that the Plaintiſfe was once feiſed, £6, he.uſe of Ale h 
ſhall not be intended fo ſtill ts continue, uasC0s t he ſo ſwewed; and theretgh, 
there held by the Court, that be ought to ſap that at the fime gt the gift, 
tiffe-was ſeiled to the uſe of Alice, and lo it-ts there held, that if one alledges#! 
ment, be is to ſay, that the feoffer was ſeiſed, at the time of the feoffment, and? 
a grant of a reverſion, that he pad this, nt thg time off the, grant, and ſe 
pleading of an Attoznment, chat be was tenant at the time ef the Attoznments 
of a grant of goods, that be had them at the time of tbe grant. Coke, a In, 
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be gold do ms common intent, this is ſufficient,to ſay pere, that this is not an ancient 
Skt whereas it 48 ald, That now, and befoze the treſpaſſe; ey, their 5pzederel: 
and all coſe, whole eſtats they habe, have: uſed: 10 elect-ſuch an Dfficer; this is 
Een good (v the ſaid,—— and duely elected; this is matter ſufficient 
. he was thus Liectrb by the Batliffs, and it is inid in facto, that 
— . — ar ptædictos Billivos, & cives, this is clearly good, and it 
| had Ja al good, it 'ye bad ſaid, that he was Bell-man foz the time being, ge: 
malls this the Cuſlome 3 and he needs not to ew, how pe was elected, fo in 
ae —— 8 Biſhop, not to ew how elected; but pere it is, that pe was 
** ptadictas Ballivos, & cites, and this makes ihe matter ot his election; 
Wor edler brre;this is laid, and no moae; then the Cuſtome doth ajlow of 
we Biaintiffe pere might þabe traverſed, abſque hoc, that be was Bell⸗man, but 
- Se Slaintiffe, by bis demurter bere,path confefſed,and agreed ſo much, that he was 
1 nan at be fime of ths taking. An a Barre, a tommon intent as god, me⸗ 
as there ougpt to be a certain tommon intent. Eſtoppeils are to he certain 
# qi) intent; pere be was a Bell man elected, per prædictos Ballivos, this Bar 
Ss nod and ſufficient. . Me alt agree in this, ſhe Barre to be no moge then a 
x 22 reſis pere, upon the taking, if the cuſtom be good; but the Countrey 
; . not find foz the Cuſtome. Croke, the point and queſiton here is, whos 2: 
1 thr f is om here laid, be good, oz not? whether there be any fallitie in the pies; 
da qe beſt way bad been, to travers this, but if it be inſufficient, in he 
1 1 1 5 ing, then to demurre upon it; pere the cuſtome, as it is laid, is good, 
3 is alſo quid pro quo, and ſo by this the ſame ig ceaſonable,andthe Lay gent 
kn knowledge of this; bere the Plaintiffe had no cauſe to demurre, Yar by 
ith confeſſed all, and ſo Judgement ought to be giben againſt þim. Dod- 3. 
2 Exceptions have been taken to the Bar. 1. Foz not alledging, that thep 
d of the ſaid Panoz, at the time of the Elegion, if not, tben they had 
er, * make the Election, and ſo the plea not good, the Plea in Barre here ts 
A han thi 3 it is here chewed, that they were ſeiſed in fee of the 
4 yok dend, and that they, and all their Pzedeceſſozs have uſed toelect, and they be: 
Tun Dd, tempore quo, the pleading here is good, foz when once pe alledges 
. dem of an eſtate of inheritance, by the intendment of Law, this wall be 
| eng continuance, if the contrary be not fpewed, by the other ſide, to this 
|| * ur — h: H. 7. fol. 3. but here the Defendant bath alledged ſufficient ſeifin, both 7 H. 7. folg. 
dee, a dafter the election, and ſa the Plea is good &c. exceptian, that the ele 
a — * * well pleaded, the pleading is quod debito modo electus, this is 
1 ; foz that debito modo electus, this goeth not onelp to the fozm of the 
ut alta to the power of the EJectozs, which. power they could not pave , 
e not ſeiſed-of the Panoz, at the time of the election ; and this matter 
| Ae elegion it ſelf into queſtion; pere it is in caſeof a Barre, and if the 
i 5 dd ta a common intent, this is ſuffcient, pere they have a fee-ſtmple by - - 
intend, mt, 8 debito modo electus, goeth to the power of the Electozs, and (0 
. 52 d the other matter, becauſe þe doth not ſay, that pe took tt, ratione offi- 
lh ci-hut | 4 id, that he took the ſame, ratione inde, and this is good, as to the laſt 
FR wy sverp plain, that he harh a pꝛoperty, in the cozn by him thus taken, be 
mip we I then convert:the ſame, and be bath bere a pzoperty,if the taking be lawfull, 
Wo 1 84 , ſecuſiom pere be good, then is the taking lawfutt; and the convertion juſtify: 
o in this caſe, here is a good Barre pleaded; the Cuſtom good, and th? 
nd converſion juſtifpable, and Judgement to be given agarnſi the Plaintiff, 
95 \ the barre here is good, though be doth not, ſap, it was;;antiqua villa 4. 
1s exception not matertall, foz it cannot be time out — mind ſo uſed, un⸗ 
Town Had been of fo long continuance pere, if la uſed time out of 
be a Bell-man elected, he needs not to ſpew; the manner how, as the 
e Conſecration of a Biſhop, needs not to be thewed ,. but concurcenti- . 9 
ebito modo, this is good, and ſufficient, and be needs not to ſhew the 
CES © | manner 
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manner. and Circumſtances of the election, as to the point of ſeifin; pe path thews 
this-very plainly, and ſufficiently 5 this is very well alledgedz the moſt material g 
ception is, betauſe that ye doth-not ſhew here the taking to be ratione offici, he be 
bing this here, as an Dfficer, but be ſhews pere, that time out ot nd, ſuch a Hell 


» 


man hath uſed toſweep, and to pave the ſtreet; and in conſideratione indes, p 
bore ſuo, ye was to have ſo much, and this being ſo ſhewed by bim, doth wum 
unte as much, as if he had ſaid, ye took this ratcone offici', foz of neceſſity; the 
ſams gugpt to be ſo taken by him. As to the plending alſo, he is not n 
Non culp. if he matter may p2ove doubfrull to the urp 5 but to plead a ſpecial 
Plea 3; otherwiſe it is, where the matter is plain and familiar to the Jury, am wel! 
kidown unte chem, as to a ſeiſin, and a dying ſeiſed, here the Pita in Bart is g, 
and the matter well pleaded, the Cuſtome good, and ſo Judgement to be gi n 
the Dekendant. Coke; as to the exception, foz omitting (ratione offci) Hf 
been well anſwertd, here when pe ſpeweth, the Fell⸗man to take ſo much 
theweth:that he was elected ell: man, & pro ſabore ſuo, took to much, ami 
tione officii, he is to pabe, and ta twæp, and to be the Cryer; theſeare ie | 
of the Fell⸗ man. As to Pꝛeſtription, and Euſtome, this difference is f 
ferved; a_Pzeſtription ought to ffand-upon reaſon; but a Cuſtome ram 
eommencement's but by Parliament, and not by grant, as Burrough Engliſh;anh | 
Gavelkinde, no reaſon: being to maintain theſe, but onely by Act of Parliament | 
udgement und ſo the whole Court clear of opinion , that the Barre was good, Ane? 
. the De- wiſe the Cuſiome pere; and ſo by the Rule of the Court, Judgement ws glen - 
ſendant, Ce. fag the Pelendant, and ſo entred, quod · querens Nil capiat per Billam 


BY q Defendant. 


Er 9 "of 2 ; i F - 44» 4: 37 Bo op „ 
Adtion upon & an Action upon the caſe. fo2 ſcandalous wozds, upon Non culp. pleadeb,y@v' | 
the caſe for I dic was found fox the Plaintiffe; Jt was moved fog the Defendant, in amm 
words, Judgement, that the weꝛds are not attionable, the wozds were theſe, ſpolenbyſhe * 
Defendant to the Plaintiff (Spthou art a Anave, and haſt laid in wait whkillme; : 
and baſt hired one Wilkinſon tb kill me. Coke and Haughton, theſe wozdd t = 
actionable, koa here was onelp an intention to doe if, inſidiator is nothing - 
what if he had ſaid be had. klſled him, and he is ſtill living , this pad bee | 
The Lady thing 3 and as fo the Lady Cockeins Cate, cited in Allens caſe, 4 pars. fo 
Cockeins caſe, my Lady Cocke in offered to give popſon to one, to kill the Childe in ber bon 
Oc. was an odfous fact, but tf this caſe were now io come in queſtion, I ould de ß 
well adviſed of it; if the woꝛds were theſe, vou have murdered 1. S. and ere 
Dr. Pees caſe, Iibing, theſe woꝛds are not actionable, and ſo was Doctor Poes caſe; Mun 
bave killed me, and we all over-ruled theſe wozds, not to be actionable in % 
another .caſe was remembzed; Pe tet upon me td rob me, in the bigb um, id 
pad done it, bad not my Pozſe the better eſtaped with me. Coke & Haien, 
bere was an att laid to be done, and > foz thts tauſe, the woꝛds were artionavit, W | 
otherwiſe it ia in this pzincipal tate here, where there is no act lald to be dont, bit 
onely an intent, and ihe purpoſe, oꝛ intent of a man, without any act by hin u. 
is not puniſhable by the Law; and ſo in this pzincipal caſe, here being ds 
Judgment Intent, but no att done, im purſuing thereof 3 and therzfoz clearly, theſe wann | 
quod querens not acttonabls, and accozdingly, the Rule of the Court was, Quod querens Nl | 
3G 27 751 bn Oo 4 152 


Nil capiat per capiat per Billam. 
Billam. P P - 145 6x 4 7 W 44141 


SFr ²˙iAZAÄęwͤ ꝛ i KK Trans”. 


Part. II. Termin. Paſeb. 12 Jac. 


4 © # 9 271 * ii; * 
6 5 "7 18 p . $4 124 * 14 * 4 14 2 1 4 : 14 & * g 4 
ann 


＋ 7 
5 . 
* ts » $- 4 : 


- Penſon Plaintiff , againſt Cartwright 


ff  _ . Defendant. 


51 Pꝛohtbitton to the Court of Kequeſts , moved by Whitlock, foz that they Prohibiti- 
Paar there to meddle with; oz determine matters of Legacies ; here a man by on to the 
l in waiting, did deviſe a certain Legacy in money, and pe afterwards ſaid Court of Re- 
ble S, A have by mp Mill given ſuch particular Legacies, and J would _ 
ave you to encreaſe the ſame; to ſuch a ſumme; this in the Civil Law, is termed - 1. 545: 
een fidei , and by Sir; Daniel Dun; this is held a good Legacy, Coke 
hief-[oftice-- foe ag ſon de Saſt Aſhes caſe, jn,2 H. 4. fol. 10. a good caſe to this „ g. 4. fol. 
ee P2obibvition out of this Court there granted, this Court takes Con: 10, Gr. 
| Five þ20ceedings-1n, all other-inferioz Courts, and will grant a Pꝛopi⸗ 
| any cher do! croach one upon anotper. 8 H. 6. fol. 10. if an Oꝛdinarp will 8 ff. 6. fol; - 
ein, within the Diocefſe of another, be is to be pzohibited by this Court, 10. 
ding they cannot berg: hold Plea of it, Dodderidge, if the Court there , . 4. fol; 
di ig theix decrees,” we are, not pere to meddle with this. 2 H. 4. fol. 10. is a 10. 
Ws cake, the Popes Legate, not to exerciſe any authozity pere, there is men- 
n dane of a Duplicate. It is to be conſidered, whether oz no we may pzoht- | 
dite then in the Court ok Kequeſts, foz holding plea there, foz a Legacy. Coke, 
we may bery well doe this here, it they ofthis ought not to hold plea there, natwith ; 
fim that, we cannot pere hold plea of it; the Ring may examine, and refozme 
| Heir Deecees there, ſicut ferrum, acuit, ferrum, fic homo hominem; and we here 
m well pzohibite other Courts, from holding of plea, of ſuch things, of which 
vr here tannot bold any plea; and as touching this, if the County Court, oz Court 
dem do hold plea, of a matter, being above 40 s. we may here pꝛohtbite them. 
* tyougy we cannot of this hold plea pere, as to the duplicate in 2 H. 4. thts is onelp 
, Duplene rower, we here are to take Conuſance of all other inferioz Courts. 
oaderdee, it is to be conlidered, whether foz this Legacy, there be any remedy to 
be had inthe Sptritual Court. Croke, if thep will encroach upon 1h? Juriſdiction 
of ther Cour is, and ſo will by this dzaw the matter, ad aliud examen; we are here 


$8. bo . 1 
Sg 5 


teen this, foz that this Court here cozrecs all erroꝛs, and pꝛoceedings, in other 

me Courts, Coke, if a Codicil be by wozd, they in the Spiritual Court are 
to-compe them, to add this unto the Will; if any o2dinarp remedy be to be had, foz 

Mean kind of Legacy, thep are not then to hold any plea of it, quæſtio juris, 
bye tried by the Judges, a quæſtio facti, by the Jury, and by their Judgment there, 
Mobil dzaw the matter, ad aliud examen. See the Statute of 4 H. 4. capite 23, Statutes H. 
od Statute foꝛ this, the Court clear of opinion, that nothing is there to be de⸗ 4. cap. 23- 
nd if by any means the ſame may be ended by the Common Law, by the rule Prohibition 
dhe Count, a P2obibition was granted, 1 — 

Mu, by Coke chief Juſt. in caſe of Pꝛiblledge, if one hath the Pziviledge of this wes caſe of 
mt to be ſued in any other court, but be is onely here to be ſued in Cuſto- Priviledge. 
"Utcall,and fo if an Attozney of this Court be ſued,by the book of x H. 7. . 12. if f x. 3. fol. 

Aepſue by Bill in B. R. the bill to abate, becauſe that no Attozney is there of 12. 
"As attendance neceſſary, otherwiſe it is in the C. B. foz there, be which ts 
Atoznep of recozd, ſhall yave pꝛiviledge to plead. by bill. But it appears by tbe r To- 
Nene in the Tower, befoze the time of Ring H. 7. that Attozneys pere of this 71s, before 
Court, were of Recozd 3 An Attozney pere, was then called Clericus, our Attoz- K. H. 7. 


neys 


— 
=_ 
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neys here, are not to be ſued in any other Court, and it appears 
12 H. 3. 12 H. 3. in the Tower, that in every terme, Rolls were here made 
31 f. . Attoꝛneps, and it appears by 31 H. 6. that if any one be committed, by any of te 
| Judges of this Court, and being fo in Cuſtodia majiſcalli 
| mente a ſute againſt him, being thus in Coſtodia, the 
| Court, that pe bad examined rhe Recoꝛds in the Tower, and that they were ſo, a 
| befoze is remembzed. „ . 
The KING, againſt Cramlington. mY 
| , £ ö F , , 5 3 7 oats 14 ef 7-443 Sti! e. 90 F 7555 : 
| An Indict- Eing Indicted foz a Reſcous. Davenport took ceptions te qualy the thn, | 
| elde wax 1. To the return of the refcous, which ought. ro be as certain as a Denn 
| relcous. - tion, tt wants theſe wozds, vi & zimis, oz mann forti, this Writ-allo. varies'ſin 
| 2 Cr. 287. all the Pꝛeſidents: alſo the place where rhe rettous was made, Sight to bern 
l 348. 473. and certainly ſhewed, which is not Here done, and this'is not to be taken in 
| ment. Coke, where the Arreſt was, there was alfo' the 'refcons'd6ile; a 15 


Ml | vi intendment to be ſo; and this ought not to be ſs'tertainly lad, that the t 
1 was made, ibidem: alſo it is good here, without vi, & armis, in the mach c 
| Regiſter. ſcous in the Regiſter, there is vi & armis, buf Vere tbe Andtermeut is gt 
tt. Dodderidge, this wozd, Reſcuiſir, implies thi 


[| Indiament Clear of opinion, that this Indictment of Keſcous was good, and the part | 
[| good, O. dicted by the Court, was fyned foz the fame, ot tte 
WAH 5 bo 1 „„ Rt 1 
it * Ya 6 | prints 4 ee Hf 1 
4 F. 1 . . Kr 21 . 40% „ 
li I; Henry Vale Plaintifle, againſt 
| Wt - Field and Wilkinſon. | 
[ An Eje#ione I N an Action of Treſpaſſe, and ejectment, bzought by Vale the Leſſee Nhe | 
it firme. Arden, tryed at the Barre by a Jury of Warwickſhire, foz the triall 1 
of rhe Panoz of Par«<hail, in tbe Countp of Warwick, Robert Arden bell 1. 
2 Cr. 340. ed of the Panoz of Parkh.!! made a Leaſe unto Vale the zplaintiffe, be Ava - 3 
| | 6 — — title, the Defendants clapmed under a leafe made by Sir Robert Darcy, W# * 
. 520. opening of the evivence to the Jury, the caſe appeared to be this; that Pan 
1 Arden, being ſeitedo i fx. of the Panoz of Parkhall, th air mu of FLEW 
i! riage of Robert Arden s ſon , and beir apparent with the daughter of” Ju 
| Corber, and of 12co. J. given and paid foz a marriage poztion by his Jndenture, dd 
| Covenant to ſtand ceiſed ct the ſaid Panoz, to the ute of himſelf foz life, a . 


[1 - - - wards to the uſe of his Mike, foz like, ſo long, as ſhe hall live Cole and unmen 
| and afterwards to the aſe of the ſaid Robert Arden, and his Wife, and of the hen 
of his body begotten after this, the ſaid Edward Arden was Attainted, 1 n 

; Lands fozfeited to the King; and the title of Darcy was as a Patentee of the K ; 


| upon the evidence, ſeveral queſtions did ariſe, the eþief queſtion was, wWhelpri7* 
F Land now in queſtion, and whereof the leaſe was made to the Plaintiff, wan pirctl | 
It dn! not parcell, of the Þanoz of Parkhall, if not parcefl,. then the ſame beloog# id 
WW Sit Robert Darcy, who path all the other Lands, by Patent, but onely the n 


to be done with koꝛte; the Court 
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<Farktall, Coke chicf Juſtice, by the Book of 43 E. 3. Ea villein be a Leaſſee, fo2 43 &- + 


i an Action of waſt, {oz waſt by him done, but the Law is otherwiſe, that 
pumpe, foz waſt, ſo ſhall an occupant be, as it hath been adjudged; fo 


this was am 
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venire facias pere was well awarded, upon the reaſon befoze aller, of of the 
predict. which is a rpecial averrment, that there was but one Town in he Br 
and in common ſpeech, it ſhall as well be calledaPariſh, where all 
town in it, as 'where there are divers Towns within the ſame,” Dot 

caſe befoze remembzed doth mach differ krom this eale now in queſtion, =: 

Toton was of one name, and the Partſh of another, but here both of them ace of 
andthe ſame name wird a prx<&, and therefoze to be intended to be of one ay 

the fame extent, 'the | 02 of Dale in Dale, the venire faeias is to be de U 

Coke. It hath dern kad, that the Parity pere is moze- ſpactous then the g 
if it were ſo, then the venice facias was not w well awarded, but it doth not app 
untd us to be fo, by the recozd updn which we are fo ground, and give our Yau 
ments, fo the whole — 4 ageeed cleerfp in this, wat here was no mil ⸗ trail. 
8 the venite facias was wefl awarded, and ſo by the rule of the, Court, Juen 
for the. was entred fo 1 ang but execution to ſtay, ll the next note, e 
ground was ſown cozn, and having a Decree, and long wie f be 
to have the wal and lo en on to es one ko: the Cozn We 1 
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An ARion 7 anten Ange Cate bor Tonridatons wozdK ſpoken we He'd 

— * — und upon Non culp. pleaded, ey was given foz the Pn 

b, foz the'Defen Wefendonk, d the Court in Arteſt of Judgement, thats! | 

2 Cr. 345+ — 5 were not actionable. The 4. wert whele (S) that the Jslaintiff wai 
585. Binkriipe! Knave. Coke, tleerlp tele w62ds are ſtandalous, and well Artiondhl; 

.. e here are two Howes; und fo it the Wards were, Trayto2 Knabe, theſe en 

2 Rep. Well attionable: for pere ure two: — orherwiſe ik the woꝛds were; a H. 

22. kniave, and to cpbki in the adjetftve, there not ackidnuble, becauſe Yer the fag 

Word bath refervines to the em ig and ſo is the difference; the whole cart 

Judgement agree cleerly' herein, that th? wozds were actioriable, upon the 0 f ch | 

iven for the mertioned, 22 ſy by Re rule of ye aun, 1 pr was given and fo 
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In a Prohibi- Tens rene to the erogative Eourv;top2obibite wem thereon 
tion to the 15 piocteding in we Pꝛobate ot a the poroptiv Go zu Egerton, who made his wil, 
—_— oli thereby diſpoſed de — — the Around wem 


a made fo2 P26hibifion bez the whcls; wag: this; im regard then 
- — — er was; to habe u trpa? at Laws muchinz we velſivicy of the will will; untere 
2 Ro, abr. Ade a Will, 64 no c tos i is ſuppoſey-tb be ih Will of ad 


EAT 


r _ 


gt all 10 anp of yts Gzandchildzen ; and that if they ſhould be ſuffered to pzoced 
rþere, and to p26ve the Will, and to allow of the ſame there, as a god will foz his 


; Hel, to paſs fo the Mill, when they ſe the ſame pꝛoved, and allowed of, in the 


2 


"event, of this pze)udice which may happen, by pzoving of this Will there, a 
BR eſtate, the Daughters of Sir John Egerton, had taken Letters of Admini⸗ 
anon, out of the Pzerogative Court; againſt this it was objected, and ſtrongly 
nich, tpat this Land, ſo by this Aut, conveyed, and given, unto Edward Eger- 
jon, was onelp ſuch Land, which befoze, by the ſaid Edward Egerton, having no 
Ar nen any hetr, of bis name, to tnherit this, foz nameſake onelp, was by him con⸗ 
beped unto, and ſecled upon, the ſaid Sir John Egerton, and his beires, but that 

6 was onely ſo done, upon ſpectal truſt, and confidence, the which, accozding to 
the ſaid truſt 3 he bad now reconveyed the ſame to him again, by this his laſt will.) 

To thig.anſwer was made, that the ſame was an abſolute conveyance, without any 
truſtat all, and by this his Will, he path not onely paſſed theſe Lands (ſo fozmerly 
conbeped.) unto him, but allo all his other Lands, generally in any place; and ſo 
iythis his Will, he path wholly dilinherited yis right heir; if this Will do pzove 

god. Coke chief Juſtice, this is a very great Caſe, anda ſtrange, ſuch a Will to 
' be made, by a man of ſo great Wiſedom, Underſtanding, and experience, and whoſe 
, houſe, and name, hath bern of ſo great continuance, and eſtimation, foz one of his 
Anceſtours, did marry with one of the 4. Eſquires of the body of the Paince, to be 

ih him always, in furore belli, and of whom he is lineally diſcended, and now 
this his Mill, to deviſe, all bis Lands of Jnberitance, unto another, and alto all 

onall Eſtate, and not to remember in his will any of his Childzen, but by 
this to diſinþerit his right heir, and foz what cauſe he ſhould ſo do, is not known. As 
to the motion now made, to have a Pzohibition foz all, where the Mul contains 

Lands and gods; the like Caſe was betwen Egerton and Breerton, where there 

was a Pꝛobate of the will, befoze the Pzoþibition pzaped; this Pzobate not void, but 

remains good, notwithſtanding Land be alſo contained in the Will. Men J was 
Aitourney Generall, there then was a Caſe of the like nature, as this caſe now here 

is, as touching a Mill made, both of Land, and goods, with whom A was then of 
Counſel, and moved here foz a P2ohibition foz all, which was granted to me, which 

Caſe J have repozted in the Sixth part of mp Repozts, fol. 23. Pawlet, the Mar- Coke 6. pars. 
quis of Wincheſters Caſe, the eldeſt ſon of the Lozd of Winchefier, married the fol. 23. &c. 
- Daughter of the old Lozd Treaſurer, be had a baſe ſon, and by his Will, ye devi⸗ 
ed all his Lands and Perſonal Eſtate unto his baſe ſon, #nd foz the P2obibition, 
Ithen alledged, that pe was not of ſound and perfect memozy, at the time of the 
making of his Will 3 and foz this cauſe J moved ta have a Þ2ohibition, foz the whole, 
inregard that · the wilt did concern Land, and tbe Teſtament alſo concerned gods, 
which are mixed together in the Will; and if they ſhould pzoced there, it would 
be pzejudictal unto the trial here. Foz if he were of ſound memozy, at the making 
of the Teſtament, he could not then be De non ſane memorie, at the time of making 
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6; of the Mill; both of them being made at one and the ſame inſtant of time, and the 

ii CommenLaw is to determine who ſhall be ſaid to be De non ſane memorie, at the 

1 time of the making of his Mill, foz Land; and foz this cauſe the Þzobibitton to be 

l, general, the which was, Una voce conceſſum; by Popham chief Juſtice, and by 

on the whole Court; and afrerwards to be remanded thither again, as to the perſo- 

If; nal eſlate; alto Weil, oz no Mill; this is to be tryed here; and by 44 E. 3. this z. 3 
i ls traverſable notwithſtanding, the Teſtament be pꝛobed there, Dodderidge Ju- . 


1 lice, this is very ſtrange, the ſute as touching the Pzobate of the Will, is there 
1 D d depending, | 
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Prohibition 
granted by 
the Court for 
the whole 


A Writ of 
Errourto re- 
verſe a Judg- 
ment ina 
Formedon. 
2Ro. Rep. 2 2. 


— 


depending, and pet befoze this be determined, they there have granted Letters 
Adminiſtration to the Daughters of Sir John Egerton, by which ag, they 
there, in a manner, diſallowed of the Milt. Coke, we may here well grant a 
hibition, foz both, when both are in the Mill; foz that they there ought net to Ne. 
bent the 'ÞP2ocedings of the Common Law z in Caſes of neceſſity, the Law allows 
of a Pꝛobate there, becauſe that after this, the Extcutours may have an Attn 
but not befoze, but where a Will-doth contain in it Land, and gods, a W:0hibltin 
wall not be granted here foz the whole, in the generalty, but in ſuch a pettall cab 
if it be alledged, that the party who made the Will, at the time of the making vey 
was De non ſane memoriæ; there # Pzobibition ſhall be granted foz the 
clearly ; but otherwiſe it is in other Caſes, in the generall, ſo that in ſome 


(fe, by 


2 Conrtmay grant a P2ohibitton foz the whole, and in fome Caſes not 
2 the Land, and this is left to the diſcretion-of the Judges ; and lo 
neceſſity, as this Caſe now here in queſt{on is by wap of pzevention, of'thep 
of the will there, the which will be an evidence to a Jury, upon a triall pete om 
them find foz the Mill, if it be pꝛoved there, and affirmed to be a god * 
then, if this be a god Mill foz part, it hall be good foz alf which is therel 
tained; foz the preventing of which, a Prohibition is bere to be granted f 
whole, and afterwards, to be remanded thither again, as to the gods, bit f 
P2ohtbition is not to be fo granted in all Caſes, where the will doth conm mit 
a diſpoſition both of Lands and gods; foz then this fyculd tend to binder ah 76 
Pꝛocedings there, in the Eccleſiaſtical Court, which is not tobe ſo 11 i 
in very ſpectal caſes onely: but a Pzohibfrion in ſach Caſes, (generally, u u 
onelp quoad, the Land; but in the Cafe here now in queſtlon, being ſo ſprciaja 
Caſe, and a Cafe of neceſſity, and ſuch a Caſe, as deſerves as great fabour a 
can be foz the upholding gf a great houſe and Family; A PB2obibicion 19 here why 
granted foz the whole; and ſo by tbe Rule of the Court, a P2obibition was grant 
ed fo2 the whole, both foz the Land, and gods, and that after the triall here bad, then 
the fame to be remanded again to them, as to the gods. © "Be! 
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Osburne Plaintiff, againſt Maleburie 
Defendant. 
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'FNa Writ of Ecrour to reverſe a Judgment in a Formedon, 12, years ſc 


in the C. B. the Writ was between ſuch and ſuch, in quadam loquela j Er: 
rour to reberſe the Utiary, and in this the Writ doth not hew, in what Action, the 
Judgment was given, but between ſuch, and ſuch, in quadam ſoquela. of. & Je 
paſturæ; in & c. ad grave damnum. Coke, this Caſe is a Phænix, but prima, -lage, 
the Writ of Srrour pere is not god, & captio juris, ſometimes eſt digitus Dei je 
whole Ceurtelear of opinion, that it ought always to be ſhewed, in what agio, 


The writ of the Judgment was given; and therefoze foz this omiſſion here, the Writ of Emu 


"= quaſh- ig not god and ſo tbe Rule of the Court was Quod caſſetur breve de errore, 
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Wicks Plaintiff againſt Fordan 
| Defendant: 


R 


Ka Writ of Ecrour : Nota, That after Judgment given againſt þim; he , wi. of 
| ſowed the Land, and afterwards bzaought a Writ of Errour to reverſe the ſame Rrreur. 
- Judgwent, and in this the Judgment was affirmed ; the Court was moved! 

the anti in the Writ of Errour; that pe might hold and etiſoy the Land unſil +. .. 
hat the Cozn; tbe Court anſwered, this is againſt the Law, and we can- 


at der this, as if a Widow woman, a Copp- holder, who is to enjoy 1h 
ad, Grinte viduitate ; ik ſhe-ſow the Land, and afterwards'takes a Pusband, 2 
» ill loſe the Cozn, and the Lo2d ſhall habe it; and ſo is Olands Caſe, Cbk 2 
d, fol, 116. and ſo by Coke, Dodderidge, and by the whole Court, Jug — 
| was affirmed, and that pe which. did recover, would have and enjoy rhe — | 
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Blithman Plaintiff againſt Martin 
Defendant. 


on aſſumpſicpleaded; 
— Moot foz the D 


Jelv. 183 
Gab Fo 


* - * 


d fox which the Arion was here bzought ; this cunſideration is agaluſt the 
und rherefoze vold; as touching this, it appears Coke 10. pars, in Beaufagss | 
Gle; in Caſe of Sheriffs, what Bonds and-Convitiors of Bonds wall bees 
wonthe Statute ot 23 H. 6. cap. 10. and Trin. 9 Jars it was ſq. adjubged: here Statute of = 
wihis Court acco2dingly in the like Caſe ; to this now here in queſtion, the Court 23 f. tc. to 
inclined to be of optnion againſt the Plaintiff, Coke. Er rota Curia, the pꝛo⸗ 
nile here-was, in conſideration that Blichmwthould let the ſaid Holeman, being 
Mepention, to go at liberty, 02 to Eſcape (tbe Debt not being ſatisfied) that then 
. pap hm ſo. much; this pꝛomiſe here is clearly bold, the fame being 
grounded upon a-confideration, which is againſt the Law, and ſotbe Plaintiff pere 
had no cauſe of Action. Haugh'on Juſtice. The like Cale to th's was fozmerly 
(0:adjudged in the Court of C. B. when J was Sergeant there; the whole Court 
ad herct1 clearly, that this — was againſt the Law, and ſo the 644 
1 d 2 m 


—— — 


.  — 
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Judgment miſe grounded thereon was void, and the Plaintiff by conſequence had no caſe a 
due, guerens Action, and therefoze the Rule of the Court was, Quod querens nil capiar per 
+= a4 per billam. | : 
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Elis Plaintiff, againſt. Malis 
Defendant. 
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# a.UWrit of Exrour to reverſs.s Judgment given ina Formedon, which ju 


A Writof 120 LS þd | | | 
tour to re- T 20Ugpt of a-Croft, and of other Cloſes, parcels de, 8c. The Errour ashi 
— Judg: that e Forgizdon lieth nat of -a Croft: The queſiion moved, 1f the Jag 
mentin a beto. be:eves(ed,. whether it is then to be reverfed, quoad the Croft, A 
Fee Ge .(A;Eormedon;Vieth: net of a Croft, but an Afſile doth well ſipaft; 
02 


WR 5:1 ot by , 23 Eliz. this Writ of Formedon is breve acverſativum, 


— Fe Alſo the Judgment bere foz this Errour is not to be rever Las 
' the Crcft ; but foz all, quia eſt breve adverlarium: The whole Court clear of 


F - - s 6 : 
2 for opinion that this Judgment is erronious, and ſo the Bule of the Court was, 
the whole. Judgment to be reverſed foz the whole, | 


41 Warn nn ' 4 THF 
Sherland Plaintiff, againſt Heaton 
Defendant. 


a ar an Actioniof Treſpaſg, fox an-Aﬀault and Battery, upon Non culp 
alragd!M0aUerdia was found foz the Plaintiff. - Goldſmith foz the Defendant, 
A APeSvurt in Arteſtröf Judgment; that the Declaration pere was not gam che 
e being in tis mamter (S.) bod cum, the Defendant; whereasiit ante 
cube erde quotiiple; and ſo in Treſpaſs 3 but otherwiſe in aniEjediovrutums; 
va man gition'of:Debt upon an Dbligation, oz in an Action upon the Cale; nm 
Nato tpat quod cum is no direc afffrmative, but onely by wap of inducemeit 
'whbifus the ſame:ought to be à perkec and direc affirmative: In an Fjecin 
eme one tanntt hate this without a Leaſe, and therefoze Quddcum, ! ſuch aont 
demiſßit, ejecit; this is god; ſo in an Action of -Debr, quod cum & tamen um 
78% tg this is god. Coke. All is one,  andithe Declaration in this, manger 
ed and in the affirmative in both. Dodderidge. The Declaration hert ian 
-gavd, arid wwe difference will be this where che thing foz whirh the Action is bann 
FHathXbuttraaney/ and where the Action is bzought fox a thing done and paſt: 
de za Bje&ione firme, there the Leaſe hath ſtill continuance, and tberr ſuch a Mun 
21235 ©* 1pption; with a qr od cum, is goody} betauſe in the affirmative v/ the e3e6tionelime 
is hot paoperly by-reafon of the Leaſe, biitby:redfow of che Efectment 3 but uhren 
bft it 18, where pe thing fox whith:the Ackion ivdougbt, is paſt, as bert inch 
"Ti\s"foz the Barterp; here: the WDeclnration ougp r not thus to be wich v quod em 
Coe. Alt is ont} But howſoever pet by the Statute of 36 — wy Es 
an 5 08 


18. N 
ad. 


Statute of . Al g - ; Te 
36 K. 3 e. IS. Klar ations net 10 be avoided fog fot if the lame hathalufticient (1 mo 
%Heryyere in wis cate: Spe whol#Tourt, we will in this Cale be lead by Fenn 

dents, and tprreid22"fox_this*Purpole, Man Setundary, was by the Cit 


88 291 3157 
8 - i | » ih & 3s w 
Lon Y 


4 LE " 
TIE 1 S548 ©; , 


— is kn. AM _ 


the Errout aſſigned, foz that the Declaration was with a quod cum, as in this Caſe Rot. 349. Oe. 
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ime, . Haughton. This quod cum hr re is very impꝛopet; and the Declaration 
not. gu. Dodderidge Jultice. The quod cum here: doth: pzeſuppoſe. ſome 


54 
Deristrat 
id A2 . 
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pend ce and:conſequence upon the quod cum, this is no direct affirmation- of the 
fry, as ought to be in the Declaration, and ſo the lame is mor god. Dod- 
dale jatice. This Declaration with the quod cum, 48 berp fenfkle tan 
lüßerteck, prima facie, this ſms te be an allęgation that there was a Battery, 
uu but a very imperfect allegation that he was beaten; this was fozmerie 
Fi E Coke, who was then of opinion, that the Derlaratlon was god: 


hole Court were of opinion clearly, that the Declaration: was not gend, but 
o ſe pꝛeſidents in this Caſe, they all conceiving that in this Declaration. 
ein is no affirmative pꝛook ok the batterp by the quod cum. Man Secundaty in- 

g;gedthe Court, that pe had two pꝛeſidents directly, in point adiudged ſuch u Te: 

3 on to be. inſufficient, being in this manner, as here with a quod cum. Croke. 
1.4 


Declaration here pad ben, quod cum, he was in pace domim: regis, ibe 

t ud adault and beat bim contra pacem, thig had ben gend, faz here is a go 

Wario the quod com, whicy always pzeſuppeſes ſome matter ſubſequent; vb 
If Depending upon it, which is not fo here, and-therefoze the Declaration hee not Judgpent 4. 
dab; and to the Mule of the Court was againſt the Plaintiff, that the Declara⸗ gainff the 
tton here was not good, Et quod querens nil capiat per Bi llam. Plaintiff, &c. 


\ . 

Notz, by Coke chief Juſtice, That Decres in the Court of Kequeſts, are The reaſon 
like unto the Laws of the Medes and Perſians, ſubject unto no Beverſal foz Errour, of Pont” 
and ſo fa this Reaſon they are not there to intermeddle with any matter which con: . 
tem the Common Law ; if they do, they are then to be p2ohibited, foz at the Courts Cc. 
Common Law erronious Judgments given in one Court, are by Writs of Aue. 197. 
Errour to be reverſ.d by another Court; and ſo by this means the party can ſuſtain 
manner of pzejudtce, having his pzoper remedy in all caſes at the Common Law, 
to help and to relieve himſelf, but otherwiſe it is upon Decres pꝛonounted in 
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the caſe 
words. 
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Addon db Ia. Action upon the Caſe, ko ſcandalous wozds ſpoken by the 


ing a Herchant, (S.) Sr. Cook tame into Cornwall with a blew coat on 


Tale of Pilchers, 


Termin. Paſch. 12 Jac. 


Ren „ "Chartes C rook Plaintiff, againſt Avery 
ET Defendant. | 


. 
uy © 11 


[ 


the Plaintiff, upon Non culp. pleaded, a Uerdict was given tos the Plaintiff: q 
was moved foz the Defendant in arreſt of Judgment, that tht wozds w 
Actionable: The words were theſe ſpoken by the Defendant of the Plant, 


4 
* 
7 


Z 


TH 


= 


back, brit harh now gotten together a great quantity of Wealth, by trading 
Pprats, couſening'in the tale of Pilchers, and by extoztion: Theſe 
per quoddam colloquium de ptædicto Carolo propellavit : It was 
theſe: words are too general, and to not Attionable; Coke chief Ju 
beſt man in the wozid may Trade with Pyrats, the beft Perchants of k 
map þave ſuch Trading; 'Vut this was unknown 'unta him. 2. Couſeting 
ie goes to Merchants, and this ts onely by mif-telling; t 
wozds not Actionable. * 3. Ye path extozted , Cxtoztion is Colore offict, thel 
are bery bad words, and do ſound in_flander, but we are not to gfve tw 
much wap to ſuch Awions upon the Caſe. foz any wozds, unleſs there be epa 
authority foz the ſame, oz very apparen: flander bythe words ſpokin: Au the il 
of Bing Henry thefirfi, and in par of King Edward the third, - there weren 
Acttons upon the Cale of woꝛds, noz Aſumpſits, but theſe habe very muß iy 
creaſed of late tinies, too much way not to be given to them.. Doddecds! 
Theſe wozds, as iþep are latd in this Declaration, are not Act ionable, thy 

tos general; they ought alſo to be erpzeſs woʒds, and ſcandalous; and nit id 
by Implication: The whole Court agred herein, that theſe wozds are not Acizy- 


4 


7 


2 


44 
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udgmene able and fo the Plaintiff ought not to vate bis Judgmetit, and therefoze the ride 
ed. rc. of the Court was, that Judgment would be ſtayed, Et quod querens nil capitper 


illam. ; 


Fox Plaintiff, 'againſt Prickwood 
Defendant, 1 


1 
: 


. 
i 
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Arrohibition FN a pꝛoblbition to tap pꝛocedings befoze the Lozd Þz and Couttil/in 
— 1 — leude 
Ci . 


the Parches of Wales, the Caſe appeared to be this : 
Lands in Fe:ſimple, makes a Leaſe foz life, and afterwards levies a Fine of all 
vis Lands, with an Indenture to lead the uſes of the Fine, and this was to the 
uſe of J. S. foz 15 pears, and afterwards to the uſe of himſelf faz life, withs 
power, by a ÞPzoviſo therein, to himſelf to make Leafs foz 21 pears, a that 
lives in Poſſeſſion ; the ueſtion moved to the Court was, whether by chis power 
be map make Leaſcs, during the continuance of the firft Leaſe foz 15 years & 
not, but onely aftertþe ſame ended: The Court was eltar of Dpinion, uy 
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might well make Leaſes pzeſently in poſſeſſion, by this his power, and that this 
ower doth Iſſue out of the whole Eſtate ; and that the firſt Leſſe ſhall have the 
— reſerved » during the 15 years limited to pim, and that this is à pꝛeſent 
awver xeſerved unto bim, and pe 1s not to. ſtax the Execution theroof; until the 
F mainder doth come unto him in poſſeſſion: This Caſe, as touching this power, 
bel queſtloned befoze the Council in the arches ot Wales, bp a Bill there 


\ ppeferctds te have a ſtap of iþe Execution of the power to make Leaſes, during 


the Fiften bears, he having executed the lame, by making of a Leaſe during 


1 continuance of the 15 years ; bereupon a eobibition was pꝛaped, and grant- 


% EY 


the Court, if cauſe were not chewed to the contrary; this appearing now to be 
the true ſtate of the cauſe, Geo, Croke. mobed the Court tog dap of the P20hibt» 
nn to the Parches of Wales, in regard that the 15 peart ure not as per expired, 
wy at this is matter which reſts in point of equity : The whole Court clearly 
«din this, that this term of 15 years is pzelently ſubject unto the power, by 
he Poviſo of bim in remainder, to make. Lealrs tos years, and lo this is a matrer 
the Co mmon Law, and therefoze the B2obtbition pere was well granted, and ſo 
whe 40 be allowed ok. Coke chief Juſtice, '; By this Pzoviſo here, be path 
polper; th Demiſe the ſaid Lands foz 21 peers, 02.thz& lives pzeſently, and the 15 

"areſubject to be charged, by this power ſo reſerveds he may by this his pdwer, 
make Leaſes pzeſently in Poſſeſſion, but not in Reuerſton: The ſole Point here 
conſiderable is, Wherber be hath power by this Pzoviſo, to make Leates pzeſently 
— —— „ oz not, and the determination of this, doth reſt merly at the Com- 
an n, and ther efoze the Lozd Pzefident and Council, in the Parches of Wales, 
their Inſtructions, have no pewer at all to meddle with the determination of 
ipmgtter; and ſo by tbeir Sentence: there, to take awap the effec of this power 

ö * of the continuance of the firſtLeaſe fo2 15 pears, and therefoze'thed ha: 
e pober at all, any ways to intermeddle with: this; and ik they do alt any 


ing herein, this which is ſe done there by them in this Cale, is in the Judgment A Prohibi- 


of Law, coram non judice, and therefoze à Padhibition in this Caſe, to ſtay their granted 
farther Pzordings, ought to be granted; and u by the-Kule of the Court, a Pzo- Y ce 


hibition was granted. 
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Stone Plaintiff, againſt Sir Rich. Grubhan 4 
Defendant. | 


142901 


1 an Ejectione firme, a Tryal at the Bar foz Title of Land, upon which Try- An Zje#ione 
al, and upon the Evidence, divers queſtions did ariſe : The firſt Queſtion which _ — 4 
did ariſe; was, Wether the Ejectione firme here did lie oz not, wherein the Caſe ade ger. 


appeared to be this, Tenant foz years makes a Leaſe at Mill, the Tenant at Will 
is ejected, Wyether the Tenant foz pears, foz this Gjectment of his Leſſæœ at 
will, map have an Eject ione firme. Ccke, clearly upon a poſſeſſion in Law, a 
man ſhall never maintain an Ejectione firme, but he ought to habe an actual poſ- 
(ſeſſion; and therefoze where the Leſſ@ at Will, of Tenant foz years is ouſted 
carl (and ſo it hath ben ruled) that the Tenant foz pears, foz this Ejexment of 
hs eff at Will, cannot pave an. Ejectiode firme, without pis actual poſſeſſion 
at the time of the ejectment; and ſoif Leſſ& foz years be the remamder foz years, 
the Lell foz years is ouſted, pis term expires; clearly the remainder foz pears 


1 Ro. Rep. 3+ 


cannot have an Ejectione firme, upon the fozmer reaſon, that he had no acual/poſ: 22 k. 4. fol. 
ſelllon at the time of the Gjectment, 22 E. 4, fol. 37. a. upon the fame reaſon in 37. a 


caſe 


— 
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caſe of a ſurcender of a term, befoze the ſame began. Another point was moted in 
this Caſe; touching a Leaſe foz years, upon which this Tryai now was; and n 
foz that, the Caſe was, Robert Cafley, who was poſſeſſed of this Leaſe, ame 
divers other Chattels, makes a gift of all his goods and Chattels, - reaig and 
ſonals, remaining and being about pis capital Peſtuage, os elſewhere within 
Kealmof England; Whether theſe. wozds ſhall carrp the Leaſe foz prarg be hay 
of Kownton, oz not. Coke, and Dodderidge Juſtice. By theſe woads (5) gy 
all other, mp Goods and Chattels elſewherez by theſe wozds, the Leaſe foz peargee 
Rowaron doth well paſs : - Richardſon urged theſe wozds elſcwhere, to habe cht 
confiruction to be elfewhere, other then at Rownto?. Cole. This ig not material, 
foz without all queſtion this Leaſe thall paſs, but J will not over⸗rule this, It yay 
be ſpecially found: Jt was then moved, that notwithſtanding this gift ſs may, 
as befoze- by him, unto Sir Richard Saltingſtone, and to Bir Samuel, pet 
tald Caſſey ſtill continueth the poſſeſſion, and ſo this was fraudulent: as to th, 
Coke, If a man do Wozgage bis Land, and pet ſtill continues bis poſſeſſion, py 
Winingon's Dilletün is wzought by this, and ſo was Wingington s Tale; ik it was an abſolyy 
Caſe. Convepance, and a conttnuance in poſſeſſion, afterwards this ſyall be adjudged in 
Law to be fraudulent, foz-this bath the face of fraud, but o:herwiſe it is, a8 1 
pere in this Caſe, where the Conveyance was onely conditionally, as upon payment 
of money, there the Jntereſi doth not paſs abſolutely, but upon a future condition; 


— 


foz the Gift was befoze, upon condition of the payment of ſuch a ſuniby the d 


Sir Richard Saltingſtone: As to the fraud, Doloſus ver atur in univeſaibay; 

but when the Conveyance is Conditional, continuance in poſſeſſion after this yea 

not, in the Judgment of the Law, be aid to be fraudulent, and this ig very 

clear and as to the value of the Leaſe, this is not at all material: As to ſhe n 

ter of fraud, the ſame ougbt to be fraud at the beginning, foz that ſubſequentfrayh 

will not make this conveyance to be fraudulent clearly ; the whole Court agi 
pHherein. Coke, Ik a man bath any intention to evade out of the Statut; of 
Statute. of, 13 El1ze cap. 5. whatſoever be ſhall ſay afterwards, 'will not any ways ſalve and 
13Eliz.c- 3. amend the matter, but the ſame fall be fraud, and be within che Statute, and 
that ſecrecy is a great badge of fraud, but pet no concluding pawf; the wholt 

9 Court agreed herein: It was then demanded (by reacon of an Dbjection mate) 
in whoſe tuſlody the Leaſe was, after the Gift: Jt was anſwered, and ſo pzchrd, 

that the ſame was always after (and untill the Aſſignment made unto one We) 

in the Cuſtody of Sir Ricbard Saltingſtone, to whom the Gift was made. Coe. 

Af the ſame had afterwards continued in the toſtody of Caſſey (wbo made the gift) 

then the ſame would have ben clearly fraudulent ; but in regard that the contraryis 

pere p2zoved, it ſhall not be adjudged to be a fraudulent conveyance within the Sta- 


tute; the whole Court agred herein, 


Sir Jerrom Boes, againſt the Biſhop of 


Durham. 


A QwWar- T & Quo warranto, whp he claims to hab; bona & catalla Felonum, and of 


rants againſt L tuch which ſtand mute: It was ſhewed, that this was a County Palatine, ab 


— , " path Jura regalia, and ſo by the reaſon of this he claims to babe theſe. Jt was ur 


ged, that by the grant of omniabona, & catalla felonum, he ſpall not by this half 
the gods of bim which ftandeth mute. Coke. Jn caſe of grant, be (all * 


a * 7 


ſer doth pid vis, 
agreed þ agninit this Q10 warranto. 
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in the goods of wadinarg Kelons; otherwiſe it is in caſe of a County Palatine, 
who yolks tatn-libere per. gladium, prout Rex coronam, and ſo the Bityop of Che- 
| Coynty-Palatine, tam libere, &c. and he ſhall have all tþeſe by 

Iten, be hath jura regalia, and; ſo ali theſe, (S.) bona & catalla felonum, and 

ods of thoſe whicy ſtand mute, and ther habe Courts foz this; but ane can- 
pzeſcribe to have Goods of Felons, noz of Traytozs, becauſe that pzeſcription 
onely fas matter in fait, but he may pzeſcribe in the County Palatine, by x2 Eliz. 


Dyes fol, 289. and ſo by conſequence, be ſhall have all theſe as incidents unto a 12 Eliz. 
rounty Palatine, and this is a plain Caſe, and the Biſhop here is not to be calted Dyer, fol. 299. 


arten fp this ine Quo went, to ew þis Pztviledges3 the whole Court 


Gilpin "Plaintiff, againſt Shine 


1 


Coke. Et tota curia; theſe wozds were clearly acttonable, and by Jadgemens 


Court, Judgement was entred foz the Plaintiff, 3 
* 


1111 


: Parker Plaintiff , againſt Kemp 
Defendant. | ” 


J# a Prohibition, upon a Libel in the Spiritual Court, where the Suit was foz a prohibiri- 


Uthe apples, in diſcharge of which, be pleaded there an award, which was, on unto the 


that he was to pay ſo mueh foz the Tithe ; pleads the Arbitriment there, the which Spiricual 


Plea they refuſed , thinking thts to be void; upon this, a Pzohibition pꝛaped. Court upon 2 


Cole. We will not grant a Pzobibition in this caſe; ſo in a Suit there foz a Le- ring 


gay, if papment of the ſame be there pleaded, which is not ſufficient, the pap⸗ 1 Ro. Rep. 12. 


nent is tcyable there, by 1 R. 3. fol. 4. Men the Dziginal begins in Court⸗ 
8 although that -afterwards a matter happens in Jfſue, which is trpable by 
um pet this ſhall be trped there by their Law: As if one do ſue there foz a 
40 him deviſed, the Defendant there pleads, that the Deviſoz did give this 
unto him in his life-time, this is tryable by our Law, yet the ſame ſhall be 
dea re: In the ſame. manner it is, where the D2iginal doth begin pere, the 
ſame hell be tryed here by our Law, as in a Quare Impedic, able, oz not able; 
Ce, thsy would there trp nothing, this is belonging to them; but if 
e wilere dzaw the matter, ad aliud examen, as upon poof of a Deed , 
they- judge: otherwiſe then we do: As in caſe of a Leaſe foz years to be made, 


ir 227 | Ee libered, 


Hey boid"the Lame to be traditione, oz bold; and ſo a grant of Goods , to be de- 
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itvered, oz not good: Ik then will judge in Common Law matteed;/aqiing | 

thon-we do, there in euch caſes we will paohtbit them: That which:we e 
amongſt wem do tall As: Lhe Court all clear vf'Dpinion,hiowiny 
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An Action of L an Action of Debt, upon the Statute of 2 E. 6. cap. 13. foz not ſetting unt of 
— — 1 Tithes ; upon Nil debet pleaded, a 'Werdict foz the Plaintiff: Nr | 
the Statute arreſt of Judgement, that the Declaration was not good; the Pusband claurd 
of 2 E-6. tpele Tithes in right of pis Wife, and in his Declaration, avers the feof js 
cap. 13- ke; Exception taken, becauſe be doth not ſhew in his Declaration hn he hach 
13. the ſame; anſwer was made, and Mao Secundary infozmed the Coſirt, that ta ſy 
„generally, Poſſeſſor, Occupatur, Fhmarius, oz Mp pig ar dacy: Aung Hilicien 
Action to fhr Nit 


"2; 2 £3 5 00 

, pleading, upon the Statute of 2 E. 6. which gibes 1h 

Ny Fo it path been here divers times adjudged... Coke. A man ſyall. 

Aus pimtelk a title by a que eſtate, unto à thing which lieth in gra 

Another Exception was moved to the Declaration, becauſe it is not chern Neve 

©. this Gant to be bp Deed, whereas the thing it ſelf carinot paſs withour Werd, an 

® _ therefoze to have mentioned the Deed in the Declaration, Coke and the whale 
i | Court, this Declaration is good, notwithſtanding this Exception, becauſe this is 

Judgment but an Jnduczment to the Actton, and ſo by the Rule of the Court, ws - 


given forthe giben, and ſo entred foz the Plaintiff, 


, Hopton Plaintiff , | againſt Baker 
_ Defendant. 


' An Aion I an Action upon the Caſe, fo ſcandalous wozds,:upon Non culp- piradid,/i 
upon che caſe ** Tlerdict was given foz the Plaintiff: Jt was moped in Arreſt of Anni 
or words. that the wozds were not actionable, being to general, the wozds: being ſpoken iy 

the Defendant of the Plaintiff, and were theſe, (S.) Be bath couſened the La 
of D. of ſo much money. © George Croke foz the plaintiffe , that the went wel 

| actionable; it is lafd in the Declaration, that he had 'ceceived divers: fun m 

1 nep foz the Town, and hereupon the Defengant ſpaks rye-wozds, aud laid hein 

a | beguiled and deceived the Town in his Accounts of 4 l. and ſo bereby d n 

| into matter ok deceir in his Dffice, and foto perjuvy:? Cake Me umd 
no mbar regard to ſuch wozds, then tothe winde in hot verboſo ſeculu nt 

to ſapot Bailp, you hab? made no trut account; theſe $ao2ds art not n 

Dodderidge. . A man map make an untrus account againft his will. To iy 


this you will take away all Actions of Account: if one ſpeaks theſe — 
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u bought X and, wha you madeneh dhe Naben in per 2 dener, tele 
e clearly ; alſo it auth not Rur Rear in me ng — 
he wir (3020: tag ine up a true account, we:wiſh out give anf way to- ſuch 
Cale fes wozs, unle sa that: vou can ſhew us m e ——— — 
ipdoth plarmly appear unte vun, that the vans ere fe), any ridges, 
words 995 80 Couſened the Lowp,- innuendbo- Abe Inbabitangs af hs own, is Jadgement 
ppg have tþis to be hy. A. -Figurs. © Gocke. So oge did ſap. that $8: J queren: 
ap his Debts with a Figure, (S.) Pars pro toto. Croke & Haughton Nil capiat per 
perein; 10 the whole Court agræd clearly in this, that the woꝛds are not actlonable, Bilan. WM. 
aud w the Rule pod ore wer —_ _ A Et quod querens nil eapint a= | 
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| an action upon the Caſk tu: 01 pꝛomite, upon Non aſſumpſit pleaded, a Uer- a8jod upon 
dit was found foz the Plaintiff Jt was moved in Arreft of Judgement that the caſe for 
he Derlaration was not good, the pzomiſe being foz to ſave the Plaintiff harmleſs, * promiſe. 
em inde requiſitus eſſet, and no ſpectal requeſt laid in the Declaration, as there 
tunht to have been: The whole Court agreed clearly in this, that foz this cauſe 
- thr declaration is not good; cer this Caſe: ig, bein G.vring 2 a pzomiſe to ſave harmleſs ; 
a ſpeclal requeſt ought to have been in the W , und a Licet ſæpius requiſi- 
tas, will not here ſerve, and this verdict dey no ways "aid oz. avail the Plaintiff; Judgemenc 
diheriviſe it would have been, if the pꝛomile had been to have paid a certain ſum Jpn 
ef money, cum inde requiſitus eſſet, there a licet ſzpius requiſitus: Non ſoluit will — mg pet 
be good, 1312 laping anp 1 requeſt, and ſo is the differente agreed by tbe⸗ 
vinleCovrts andthat this: Declaration, tox want of a ſptcial requift dai s gs 
gacd;;ond ifb- the nue of the: tron was fox the 1 e 1 thod mene 
rp prone 3 145 neun mien 
10 F f2 , 54 2VET 63 mom 7 1 2 fo nugget cn 
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The Lord of Lincoln Plaintiff, againſt 
Sir John Te ownſend 
Defendant. 


le in Action of Debt upon a Bond, the -Cais appeared to be this, Sir John 

An Acti 
Townſend was bound to the Lozd of Lincoln foz the papment rhe, Bi — of debr — | 
the ſale of Land made unto him: An Action of Debt was bzought againſt bim, 2 Bond. 


peng dun Trinity Term, -by.bis Attaznepg. and imparis u HL1M ch, FT H #119 A 
ne kj paper ron pabe ag nt — N. 1 104 


ag, of the 12 . 0 any he Iu: * 
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1 Fever the" Judgement. a default of a 1 
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biöffts thereof, but pad no good aſſurance thereof made unto him, therefaze ig 
rm made by Court, and by the aſſent ok Counſel, ambarum parti 
Bule-of the Court was this, That Sir John Townſend would being 200 }, m 
Cormt, fox the Lo2d'bf Lincoln; and that pe, upon payment of this Poney, h 
make a good and fafficient aKirance-unto bim ok the Land: And the Rule im 

-* -' further, Hat k ye did not bzing the-money in Court, at-the time appointed, ary, 
ding to the Kule of the Court, that then an Attachment ſhould be granted aun 
r | Der 


va. Notz. By Coke chief Juſtice,” That à Counſelioz is called in pleading, bo 
Confiliarius, & in jure peritus 3 if an Attoznep, he is called Attornatus, and fo * 
may juſtiſie, but to be a Solicitoz to another , pe cannot foz this juftifie, if it d 
not foz his Waſter; foz none can be # Solicitoz-General in all Courts, but 
3 Cr. 159, foz the Ring 3 As touching this, there is a Caſe, x9 Eliz. Dyer, fol. 355, Ou, 
760. "Caſe, who was Solititoz tothe Counteſs of Kent, and there bzought yis aum 
, _ 175- upon the Caſe, foz moneys by him disburſed, fox the buſineſs of the Counteſs, 
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„„ Jones Plaintiff, againſt Croſs on oh 
15 3 3 © N 5 ö 1 Defendant. NN 
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A Writ of 1 u Writ of: Eros, to reverte a Judgement given in an Action of Debt upinie 
Error. 2 to which: the Defeupant pleaded in Bar, Non eſt factum, and me 
gainſt him to be his Deed, and upon thts the Judgement was entred, Nod ſt in 
miſericordia, whereas it ought to have been, Quod capiatur, Tora curu ; this is 
Judgement a clear Erroz, and foz this Erroz, by the Kule of the Court, the Judgement was 


reverſed. reverſed, 
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Huxley Plaintiff, againſt Harriſon 
Defendant. 


— E PX 
3 164 4 
2432333 1 1 
e TM —— — 8 0 7 4 ** . ; 7 q , 4 
PONY 2639 n 8  & f Nn: g a 2 
1 ae 11 2 Sul 


bnc ii: 1 14 i111 nern Aa nee,: 170 i or 4 1 

A Writ of act. e «ie teo, ne ent Ne B. aoninff hits 
of Erroz, to reverſe a Judgement giben in we C. B. Again dn 

— If 22. Ectozy arigied; be dan tppeared iu br, thar Ralph Harriſon I'M 
gement Kent aijainſt him, and affer che Writ of errd2 brought, and err: dar 
in che C. B. Rajph'Harriſon dyed inteſtate, ans Richard Harriſon, took Letters of fb 
2 fa k. 24. ſtikhion/@ {cire” faties bzonght-agatift bim, ad audicndam errores CALI 
& 366, > ff thxWrit 6f Cec6?, had a releaſe-froin him, )'Richard Harriſon! (JEAN 

x Ro. Abr. tösf ppeared here, and afferwatdEgave up bis Letters of amine por 

35 „ Hathble3 upoif this th®Coutt” wig nobed; thit-tþe'Scire facus mfypt e e 

9. 852-2 15 y Adminiſtrato24enerally. At was urged, that Humble being 1 ff 1 
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Aub ang, the Plaintiffe in the Writ of Erroz cannot plead thereleaſe of another 
aint Humble, and pe ſuppoſed that this releaſe was gained by Covine from 
Richard Hartiſan, and the Plaintiffe in the Writ of Erroz » who had the releaſe , 
ſuppoſed that Humble had got the Adminiſtration by Covine. Man Secondary, 
being demanded by the Court, how the Pzeſidents in this Caſe were, who ant wer⸗ 
that the Pzelidents were both wapes; that the Scite facias might either be 
Aniniltrrtondus, generally , oz elle tali adminiltracori, both ways -uſed, and 
godd;/ afterwards the Scire tacias, ad audiendum errores, upon the fozmer watt 
of ert, was bzought againſt a Perſon, certain that was Admumſtratoz. The Note the dif- 
whole Court agreed in this, that the death of the Defendant, in a Writ of Exroz, ferencewhere 
doth not abate the Writ of Erroz, but he may have a Scire facias againſt another, the Plaincift 
A andiendrm errores. But otherwiſe it ts, where the Plaintiffe in the Writ'of — 
erm dees, there the Mrit of Erroz wall abate, and then a new Writ'of Erros aud wer 
ought to be D= recordo , quod coram vobis reſidet; the Court was then moved che Defen- 
the Scire facias might go generally to the Adminiſtratozs, Dodderidge. Let dantas to the 
the ſame gor accozding to the -3P2efidents , Man Secondary, made anſwer , The Wating of the 
are both wayes, either to name cuch a one Adminiſtratoz, oz generaily ir. 
to the Adminiftratozs. Dodderidge Jultice. to have the Scire facias, againſt a-perſon 
certain, as Adminiſtratoz, this may be fraudulent, foz ſo he may bzing rhe Scire fa- 
cis againſt one, who is not Adminiſtratoz, and may obtain a releaſe from:him, and 
do thin hall be very miſcheevous, the better, and ſafer way therefoze is, to have: the 
care facias, againſt the Admintſtratozs generally, otherwiſe any man may be 
fiript ur his juſt and due debt; the Court agreed herein, and Co accozdinglp, the 
Keie facias was to the Adminiſtratozs genezallp, ad audiendum errores, and as to 
the releaſe, befoze mentioned, the matter was afterwards mobed again. Term. Trin. Term. TX. 
14 Jac. B. R. and as to this releaſe the caſe then appeared to be, that Huxley bzought : 4 Jac. B. R. 
his at of Erroz to reverſe a Judgement given againft him in the C. B. foz 200 l. this caſe mo» 
Haley being in execution upon the Judgement bad againſt bim, remobed pimſelk ved again. 
ther by a Habeas Corpus and in this Writ of Erroz manucaptian was taken, 
foo htm to pzvſecute the Writ of Erroz, cum effectu; and if the Judgement be at; 
firmed, then he to pap the pzincipall, and if be do not pap, then his manucaptozs 
topay;afterivards, aftec this wzitof- Erroz bzought; and manueaption taken, and 
beine Judgement afficmed, a releafe was made to him, and the bailes, of all acti- 
ons, Executions. and Demands 3 the Judgement, was afterwards- affirmed; the 
maonepnat- paid hp Huxley the Patacipail 3 upon this, a Scire Facias was paoſecutet | 
ageinfi che manucaptozs, who in Barre pleaded this releaſe, as vefoze made, in man- 
ner and fame, and whether this releaſe ſhould be a good barre ta the Scire facias , 
wos the queſtion, the ſame being made, after the Wric of Erroz bzought, and befoze -. - 
Judgement affirmed, Jt was urged, that this was no Barre, being made befoze | 
any thing was due; foz here the Baile is lyable, onely with a (S.) Judicium affic- 
mecur; the releaſe was made, to Huxley, the pꝛincipall party, and to his bailes, the 
Sire facias, againſt the bailes, who plead the releaſe. Tr. 4 Eliz. Rott. 1207. Trin. 4 Eliz. 
C.B. put in Hoes caſe, Cok. 5. pag. fol. 71. adjudged, that by a releaſe, of all Rot. 1207, 
Ations, ſuits, and quarrels, a Covenant befoze the ſame be bzoken, is not by this Cc. 
releaſed; becauſe that then there was not any cauſe of Action, noz any certain du: 
te befoz? the Covznant bꝛoken; and agreeing with this, tt was alſo Hill, 40 Eliz. Hil. 40 Eliz- 
in B. R. between Hancocke and Field, and ſo was Hoes caſe, Coke 5 pars, fol. B. A, &. 
70- In an Action of Debt by Hoe in B. R. Phelix Marſhall was baile foz the De» 
mt aft-rwards, and befoze any Judgement given, the Plarntiffe did releaſe unto 
Phely, all Actions, duties and demands; afterwards judgement was given againft 
ant, and upon his default, a Scire facias iſſued out againſt Phelix Mar- 
ſhall, he dale, who pleaded this generall releaſe, and upon a demurrer, adjudged 
this releaſe to be no barre to the Plaintiffe, foz that the woavs of the Balle, are 
cotditronally, (S.) Si contigerit prædictum defendencem , the Debt and damma⸗ 
du, ko the Plaintiffe , minime ſolvere aut ſe priſone Mareſchall, ea occafione — 
Ted- 
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der; ſo that tere cannot be by the Baile any tortaine duty; untill Juden 

be nkben, . (none tau fell ta what ſum be Debt, and Dammagey wi 

ambunt, the retogutyans of the Baile, being general, is to de reduced unto acy, 

talntie by the zudgement, and not befoze. Coke, Harriion recovered” againft-yy; 

le gel. in the B. A Writ of Erroz baought here, the party beougyt hithe h 

A Habeas; Cotpue and here, fox him, manucaption taken, to: pay. the Debt, $i. 6; 

fires ft be-#ffirintd,. tt may be releaſed, to the ſurety, tt ye had releafed the 

Deut, all the Pzb cerdings are releaſed, if he had pleaded the releaſe here bin, 

3, tan to Huxley ; if b pour own Ad, it 1s now become tmpoſfible to be perfxmeb 

„, - wha the Melesſe bath dilebarged the Debt, pow tan tyr Baile pap the Debt, which 

b waypiſeyarged by the releaſe, and if the Paincipall do render his Body, the Bail 

„b wis diſchargid. It was urged foz rhe Defendant ; tyat the oziginalDely is 

dy this teleafe difeharged;- as to thePaincipali, the Scire facias:here ſets fozth iq 

«2:2 2 -42 ub ment in the C. B. it doty not appear in rhe Scire facias, that Haley wunde 

r red out of Execution, the releaſe made unto htm, being in execution, am lh 

le the debt is diſcharged, Coke, i a man path the body of one in Executjon;ramy 

pere by Mrit of Etroz, by Habeas Corpus, manucaption taken, the Body by 

* Bifeharged, dut not the Debt, koz he may afterwards offer bis body again, 

by this, to tee and viſthafhe his balle, the Body is not taken abſolutely, but n. 

20 Aſifar. que; the Debt fatistped, as it was urged, and by 20 Ailifarum-placitagingimg 
placito 7. Heath a Stature o2 Kecoghizans, ſusth out execution upon the ſame, pe n | 

in Efetutton; quouſque; the Debt pald; Akterwards the Conuſel doth reine the 

Debt; by this the Execution-is diſtharged; o pere in this painctpall c, it 

Body is anſwerable-foz the Debt, quouſque patd, tit the duty be onte-diſſhargd, he 

- -» », © Body wall be o1ſddiſcharged,'which is onelp charged foz this. Coke; when 

i 3 3%{ 87 pare fakeng(erddicur in ballaim; be is then to be out of Peiſon. Dodderilge 

ae 447 Au Pelbe Marſhalls Cate, the Releaſe was made to the Batle, in, the Caſs u 

died here theRoleale was made to rhe — and to the Baile ald, whenge 

— PIee id röltaſed, the Debt by this is gone. * Coke in the C. B. theymive 

a tertain ſumme, butbere an uncertame, and therefozeim the one cate, the nut 

&:g00d, in the oer not; the Debt is not gone; as to the pzincipall, by thislal- 

muß but it remains a Debt ſtill, and he map render his body again, amd diſchaye 

The releaſe his Balls, as uppkars by 14 H. 7. fol. 9. the Court was crear ot opitnivy H 

— by this relenfe che Wobt is diſcharged, and that this being thus pleaded bythe-Ballein 

barre of the Batre to te Sire facias, is a good Plea, by the opinion.of the whole Con ut 

Scire facias, hey would nof at this time over-rule the lame ; the parties pertelbim the upinion 

a good plea of the wpole Cdurt, did reft farſofped therein, und the matter never molw8ngun- 
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*. | Cafe was wet a | Pithomer of a Coppeeatio being the' ie of A miſnomer 
1 Whip walghts , the Company of Ship- potion, Redderiffe, aeg of a Corpo» 
10 i the name, of præfecti & gardianorum Naupegorum. De Redderiffe. ration. 
ple chef Juſtice. . this is a name known foz Ship-weights , and 
wt Natpezotumn , the rp any of Ship:wzights of Redderiffe , whe Tounty 
1801 N oke, , they ry how a ſpectall fupplitabif ſhall be djreced to 
, tht + Minwood chief Baron, was this, as touchi pozatt- 

& were inviſible, immozrall,nd that they had no ſovle; and 5 — 
ie againſt "them, berauſe they have no Conſcience noz ſoule a Coz- 
"a — — none ran create ſoules put God, dut the King creates 
4 ve no foules ; they ca eak, noz appear in Perſon, 
wh p Mitozn grey on ag n opinion a Manmood 98 Baron, EY Cs 
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| or [Chat the Crit was pere directed, Piztefo, & bardiznis focii » and 
in this 8 from their ame of Incozpozation, and therefoze for is 40 Mieke 
of p I by the Rule r Ow whole ws Ye Writ was þeld to the miſno- 
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* Nooth Plaintiff, againſt Hard 
Defendant. 


Entred Hill 11 Fac. B. R. 


> Rott. 1 © L 6. 
i 
| 17 in daton of Debt, bzongþt foz gent, the caſe appeared to be this, a Leaſe tus x Ro. r. 32. 
Pears was made to the Defendant, rendzing Rent ; afterwards, the reverſion of An Action 
was granted, to the Plaintiffe, and to bis Wife ; the Tenant foz years attozns, of _- — 
Term ended, and foz Kent areere, the Plaintiff alone bzought an Action ot — 4 
3 and whether this Actton ſo lpeth by the Plaintiffe alone, without * lone. 
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. yis Wifs wich bim, they having a jopnt eftate in the reverſion, was the Num 
— this is an incurable fault foz ye baving this onely in right Of his wif 
altbotigh the terme be ended; befoze the Action bzought+ be ought to have ju 
his Wife with him in the Action 3 foz it bath been agreed, that if the terme haycy, 
tinuance, he ought to yaye jopned his Mike with him in the ation; and the ending 
the Terme pere, besgriße Action boought, «makes no Vifference at all in thy cap; | 
put that pe ought to jopne pis Wifs with him in the action, 


B. A. G. and thercfoze he oughtjto; joyn bis Wife with bim in dhe Action, foz that by j 


1 E. 3. Fitz. Vepance, and to this purpoſe is the caſe in 13 E. 3. Fitz. title voucher placito, 13 
Tit. &c. 
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Judgement Mon, that this Action of Debt, here bzought, by the husband alone, foz this rent, 
given for the Without opning of bis Wife with him, is well bzought z and ſo the Rillf of 
ENS ++ Court was, Quod Inttetur Jadicium pro querent. 1 
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Notz; by Coke chief Juſtice, When J was in the C. B. it was there reſolved Net 
by us all, by Walmeſly, Warbirton, Foſter and mp ſelf, una voce, That a com- 


non recobery againſt an Jnfant was but as a common aſſurance, upon which a 
uſe may beaberred, anda fozfeifure of an Eſtate foz life, and that this not to bind 


oz hurt him. 


The KING, and the Earl of 


Exeter. 


wy Letters Patents from the Crown, his Letters Patents were read in Court, jmpoſed by 
bp which he was to have the Amerciaments of all bis Tenants and Keſidents tmpo: Letters Fa- 


fn ißt Star Chamber, And notwithſtanding theſe here that were fined are pour 


Tenants, pet there is no colour foz pou co have theſe Fines, ſo impoſed upon them 
fo: misdemeaning of themſelves in their Pffice; and theſe wozds in your Patent, 
of Tenentes & Reſidentes, will no waps at all aid oz avail you, without ſpecial 
wozds; and though pou had in your Letters Patents theſe wozds, coram nobis, 
generally foz this Court, yet pou cannot have theſe Fines, by theſe wozds (S) to 


dete omaia amerciamenta tenentium ſuorum & refidenyum, foz this is a plain caſe, 


that by theſe wozds pou cannot by this claim have any other amerciaments but ſuch 
ag are ſmpoſed upon them, onelp in reſpect of their Tenancies, and Reſidencies; 
but not ſuch Fines and Amercia ments as are here impoſed upon them, in reſpect, 
andby reaſon of their Dffice oz Commiſſion; but foz pou to have theſe Fines, you N 
ought to habe ſuch wozds in your Letters Patents (S) to habe ſuch Fines impoled The Fines 
upon them, as on Sheriffs, oz otberwiſe, by reaſon of their Dffice oz Commiſſion, — 
Ando the ſame had been good, but not otherwiſe, the whole Court agreed with the whole F 
oy chow and therekoze by the Kule of the Court, theſe Fines were dif: Court. 

o him, 


Nota, That upon a pzivate Conference by the Judges with Yelverton the Rings we. 
S0llicitdz, upon the diſſolving of the Parliament, which was in this Term ſuddenly Upon the diſ⸗ 
diſolved, and ſo nothing done, Coke chief Juſtice, touching Parliaments it ap- ſolvingof the 
pears by 33 tl. 8. Brookes Ciſes, fol. 52. placitp 228. Plowdens Commentaries, ar 33 H. 8- 
fal. 79. in Pattridges Caſe. aud 33 H. 6. fol. 17, 18. what fyall be ſaid to be a a 
uon of Parliament, and what not; that every Seſſion, in which the King doth 
fign Bills, is a dap, and a Parliament by it ſelf, and that ther? can be no Noll 

ita Seſſion, no Parliament without a Noll, and no Seſſion without the 
Rojal Aﬀſene, | | | 
Ff 


Barnes 
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Barnes Plaintiff, againſt Cary, and Barker 
Defendants. 


1 Entred Mich. 1 1. Jac. B. R. 
. Not. 191. 


An Action I an Action upon the Caſe foz an Eſcape, the Caſe appeared to be this, gy v. 
upon the caſe ſor was indebted to the Plaintiff, and to divers others, and became x Vane 
foramelcape krypt, the Plaintiff, and the others, to whom be was indebted, complain) h 
Mo.834.. the Lozd Chancellour, and pzocured from him a Commiſſion, upon the Su 
Star. of 13 Of 13 Eliz, capite 7. touching Bankrupts. Upon a Trpal in this Caſe, it pag 
Ein. c. 7. of foz the Plaintiff, Coveniry moved the Court in Arreſt of Judgment, that theay, 
Bankrupts. cJaration here was inſuffictent, and that foz divers reaſons : 1. The Commiſſion 
pere is miſpleaded, and therefoze by this Commiſſion, the Commiſſioners had no 
wartant to meddle with the Bankrupt, oz with bis goods; the power of the Ind 
Chancellour is not here well pleaded; which power ok bts, in granting of ſuch 
commiſſions, is onelp miniſterial ; be being to habe his Autbozity from the Ring, 
4 Eliz. Dyer 4 Eliz. Dyer fol. 211, 219. placito 33. upon the Statute of 28 H. 8. cipite 15, 
fo. 211, 212. hy which it is ozdained, that a Commiſſion, to hear and deter mine of Piraties, 
pl. 33, & gail be awarded to the Admiral, and others to be named by the Thanceliour; the 
Lozd Keeper, there being no Chancelſour, map grant this Commtſſion, fox that 
this is no Judicial Act, but done by bim, as an Officer, and foz ihe neceſſity of Ji: 
ſtice, alſo, here in this Caſe, the Sfatute is not, that the Chancellour, to habe 
authozity, but onelp to name; here it is pleaded, that the Chancellor did give 
power, and co this is miſpleading 3 but if this had ben here well pleaded, peta 
Juſt cauſe ought to have ben ſhewed, foz the commitment of the party ; it is ontly 


ſhewed here, that be did refufe to make anſwer unto certain Jn:errogatozies, but 
it is not ſhewed, what the Interrogatozies were; this doth not appear in the De: 


claration. It is alſo fhewed, that the Commiſſtoners committed bim, unifll he 
ſhould confo2m bimſelf; and that be being in the cuſtodp of the Gaoler at Briſow, 
ſuffered him to eſcape, Vekoze the Debt ſacisffed; and it doth not appear that he 
was committed foz this, but onelp foz bis not conkoz ming of himſelf; and lo, as 
this Declaration is, be bad no cauſe to have an Action upon the Cate, foz this eſcape, 
the Declaration being thzoughout inſufficient. Coke. As to the 1ſt Exception, it 
it be ſo, the Declaration is not good; foz this is a regal! Pzerogative of the Ring, 
to give ſuch a Power, and the Thancelloz cannot, the Noll was ſeen, and the ſaite 
was, dedit poteſtatem & authorita em, this is not good, foz the Load Chancelle: 
cannot doe this, but onelp the Ring, and his power is derivative , being derived 
from the King, but be bath no ſuch power to grant in this manner of himſelf, as 
being the Lozd Chancelloz ; but the Kecozd bath it in theſe wozds farther, ($) that 
the Lozd Chancelloz, vigore ſtatnti, & juxta formam ſtatuti fecit Commiltonem 
quandam ſab magno ſigillo geren. da-. apud Weſtmoraſterium, &c. & per eindem 


Commiſſionem & ſpeciales Commiſſionar. dicti Domini Regis nominavit, ac de- 


dit eis plenam poteſtatem & authoritatem juxta formam ſtatuti, and ſo this bt: 


ing ſo, the ſame is to have a reaſonable intendment, that by the Commiſſton thus 


to them granted, thep have authozity juxta formam ſtatuti, and this clearly - 


i 
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tended, to be ſo by the King, and ſo the Declaration good, notwithſtandin 
. — tasen, which was very colourable 3 but conſidering all rhe — — 
3s thep are in tye Declaration, lo the ſame ts god, and well pleaded. As to the 
other exception, to the incertaintie of the Jnterrogatozies, this is no god exception, 
e Declaration is god, and be ought not to ſhew therein what the Intercogatozics 
werk, fo2 this is alſo laid to be juxta formam ſtatuti, and te god, as to the other mat: 
ter moved, (5+) that he ought to have ſhewed, that he was wozth co much; this ts 
not to be ſyewed, but is to be ſo intended; as to the laſt exception, this is not ma: 
terial ; foz that, the loſs of the Plainirff grows by reaſon of the eſcape, which in⸗ 
titles bim to bis Action 3 and it is ſhewed in the Declaration, that he was ſub Cuſt: - 
da, and then ſuffered to eſcape, which is the ground of the Plaintiffs Action; the 
kern Owen ton pere was moſt cofourable, but it being here laid to be vigore ſtatuti, 
this makes it good; Allo theſe Allegations in the Declaration, are ſo exp2eſſed, but 
way of inducement onely unto this Acton, which is bought onely foz the eſcape, 
nd lo to be recompented foz the damage by bim thereby ſuſtained 3 but it had ben 
the woe fozmal pleading, to have nominated, and expzeſſed, that the Bing, Dedic 
poteſtaten, & auctoritatem, Bec. but as it here is, being that the Lozd Chancellour, 
zum formam ſtituti dedit poteſtatem, & auctoritatem, &c. this pleading is god, and 
quſficient in ſubſtance 3 the whole Court agred with him herein, that the Plaintiff judgment 
ez, fox this eſcape had juſt cauſe of Action; being damnified thereby, that the De- given for the 
claration is good, the exceptions thereunto well anſwered; and co by the Rule of the Flainciff 
Court, Judgment was given, and ſo entered foz the Plaintiff, 


Sir Chriſtopher Heydon Plaintiff 
againſt Godſole and AL. 
Defendant. 


In ok Erroꝛ in Parliament, to reverſe a Judgment in an Aſſiſe. The A wiit of 

Parliament being diſſolved, Winne mobed the Court now to have execution, ac⸗ Errour in 

cozdingtothe fozmer Judgments, Coke chief Juſtice. this was no Parliament, be: n igen 

cauſe that no Bill paſſed, noz any Royal alſent; this was onelp but an inception of „ed — 

aPacliament,- if any aſſent, oz diſaſſent, there had been to any Bill, then this ſhould tion prayed. 

have ben laid, to be a Seſſion 3 and then a Roule of this, was to habe bn made; al- 

lu lt is not to tried by a Jury, whether there was a Parliament oz not? In 2 E. 4. 

the Parliament was by Superſedeas revoked, oz diſcharged, and this was upon the co⸗ a E 

ming in of Enemtes,, and ſo in ancient time, as in the time of King E. 2. the Parlta- GY 

mentdiſchargedby Pzoclamation, and by a Writ of Superſedeas, and this was upon 

thecomingin of the Scots, but all the Bllls did then ſtand in their fozce, to be revived 

again at thenext Heſſion of Parliament. As to the execution, upon the fozmer Judg- 

ments; the ſame ought now here to be granted; the party bath ben long delayed 3 

andthis being in an Aſſiſe, which is feſtinum remedium, after Judgment delayed by 

a Writ of Erroz, theſe are unconſcionable Pzocedings ; execution clearly ought 

now tobe granted, foz the Kecozd was never removed, the whole Court agræd bere⸗ Execution 

in, that execution here ought now ro be granted; and ſo by the Rule of the Court, granted by 

execution was granted, if better cauſe not ſhewed fo the contrary. No cauſe was — — of 

htwed, and ſo the Bule ſtood abſolute. da. 
f 2 Price 
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Price Plaintiff, againſt Maſcoll 
Defendant. 


Entred Mich. 1 1. Fac. B. R. 


Rott. 250. 


In a Prohibis I a Prohibition to the Spiritual Court, upon a 50 Þ 
Declaration, (#ts fozth five ſeveral nt I 2 a me dus decimand th 3 


tion upon a 


d. pleaded, in diſcharge, and not allowed of, and foz this cauſe a Warpe . 
Woddani-wa- mur rer to this Declaration. G. Croke pzaped a Conſultation , foz we, es 
ter Pariſh, in ſcriptiens ſet fozth in the Declaration are bad; the queſtton was foe th ) 1 4 * 
the County ſing in the Pariſh of Woddam-Water, in the County of Eſſex; The 1. Pz 
of Eſſex. was this tobe diſcharged of tithe berbage, foz barren cattel, in the 32: 

x- Of the Parke kept, and imployed onely foz huKandzy, and maintenance of 3 

x Ro. 2.38. withifþe Pariſh, and ſo foz other poung Cattel kept foz this purpoſe, cam r 5 
62.176. tent; and in che interim, it is laid, that be had no other pzofit of them, ar It py 5 

gard that he was to have his tithes out of the paofits of the land manured le 
cattell, and therefoze foz tithe herbage of them, in this regard, he pzeſcribe 
diſcharged; this pzeſcription here, is not good, tbe ſame being to general, andire 

eth to the impoberiſhing of the parſon, if he ſhall have no allowance fo ba © 5 
tell, the ſecond pzeſcriptton is alſo bad, being this, that if be kept milch wy . 
Ewes, be pzeſcribed to pap at Lammas dap, 9. Cheſes, this is not good; al nd" iy. of} 
fatting cattel, to pay nothing: upon this there was a Caſe. M ch. 37. Eliz. between 
Doct our Lewis and Gilborne, where the pzeſcription foʒ a modus decimandi 1 
this, that in regard he paid foz Pilch-kine ſo much, (S) 1. d. he pzeſcribed to: I 1 „„ 
charged of the titye of mileh⸗kine, and alſo of all other dzy Gaftel, this Mee 
peld to becontrary in it ſelf, foz a modus foz one kind, to be diccharged. ofan mother - 
kind; and therefoze this pzeſcriptton held not good, and faz this cauſe the fm, 

39 Ellz. * dilallowed, another Caſe there was, which was a Lincolnſhne caſe, 38 Bln. . 

Sheringlon ze between Sherington and Fleetwood, where the pzeſcription was to pay ſom ch W 
Fleetwodd, milch - Kine, and Ewes, and foz this to be diſcharged of tithes, foz then, A * 

foz all bis dzy Cattel ; this was here adjudged to be a bad pzeſcriptton, — „ 

Little of in this pꝛincipal caſe, "this pzeſcription not good, and as touching Cuſtomes, Us * 
his chapter fletons Rule in his Chapter of burgage, is to be obſerved being this (S) hate 
of Burgage. ſuetudo ex Certa cauſa rationabili vfitati, privat“ commuiem legem, ſo i _ 

very Cuſtome ought to be reaſonable; but here the 9. Cheſes, to be in dit 
foz the milch⸗kine, and alſo foz all his other dap cattel, this is a bad cylial "1 
unreaſonable 3 the third pzeſcriptionþere ts laid fox ſhozne ſhep, to pop! foz thi * * 
Tenth flerce, and to pay no other tithe foz the agiſtment of any ſy&p, and WWE 2 
cauſe the pzeſcription is not good; foz that he here pzeſ-ribes to pay no ma * val: - 


4 ** 1 
7 þ £ 
19 i. 


be ought, de jure to pay, and ſo not god; alſo it is not here averted, 4 
Hep oz Kine, were there kept, noz that he had any Kine oz ſhæp, fo2 w, 
ought to pay 3 and therefoze the pzeſcriptton not good; the fourth p2 tie "= 
the latter crop of meadows, out of the Park, this is no other. but to pay this h m_ 
be ought to pay; and by this to be diſcharged of that which be ought 
being the Ueſture', and to not good, the Fifth Þ2e;cription touching the N 
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32 PR the libell is, be took 60. loads of Bzoome, and paid no tithe foz it, 
"the pꝛe jption, in diſcharge of this was, that the land by this being bzought into 
. tage, and ſo by this the Parſon to yave tithe coʒn, which ſhould be of greater 
foz him; and that the Bzoome was but of ſmall value, and given away to 
| de pose foz pulling of it up 5 and therefoze he to habe no tithe of this bzoom, but 
| 16 not aberred, that the bzoom ſo taken, was foz this purpoſe 3 and therefoze 
-tgood, neither is it averred, that this was converted into tillage, in the libel it 
he that this bzom was roted up, every peare, but doth not ſhew, that it 
= . this purpoſe, to conbert, and turn the ſame into tillage ; neither is 
5 Saverred» that this Land was barren, noz that the ſame was converted into tillage 3 
the Pꝛeſcription not good, and therefoze pzaped a Conſultation; againſt 
22 urged by Davenpor:, that theſe ſeverall pzeſcriptions are god; As to 
barren cattell, that were kept, to be imploped in husbandzp, and 
le with them the Land is tilled, and they make the encreaſe, foz that tithe 
25 commeth of the labour of the Beaſt, and th foze this is a good pꝛe⸗ 
1 Hill. 8. Jac. C. B. Rott. 1109, Cokes Pook of 8. ſol. 459. in Bax- Hil. 8. Jac. C. 
hopes Cale 3 that foz the payment of tithe coꝛn ap, to be diſcharged 2 150. 
went of any thing, foz all bis poung cattell, kept and bzed up foz Agri: 
D2ohibition upon this was granted; anda conſultation could never be ob⸗ 
—.— becauſe that Pusbandzy cannot be without Cattell; and therefoze 
de tithe of them; and upon that recozd, no Conſultation was granted, there | 
oe ſpech, of the diſcharge of the after crop, foz the rewine graſs; as 4. 
alſo there was a Caſe, Hill.4, Jac.B. R. Rott. 411. Cokes book of entries 411. Oe. ; 
> Burt! et againſt Leng, d "caſe touching tithe wood, a modus decimandi 2. 
We ok it; the ſecond Pzeſcription foz Lactage, this is good, as it 
fo h, fo p:incipiorum ron elt ratio, if the Cuſtome be not unreaſonable, it 
: ; be. would have Perbage of milch⸗kine, and milch · ſyeep, and foz 
s al ſo; fox this, to have 9. Cheſes papd him on Lammas Dap, in conſidera: 
$9 tithe of milch kine, and milch Ewes, and foz barren Cattell; be to have 
1 ie cpetes, although he makes but Ten Cheſes, oz but ſine Cheſes in 
Y by þ Tt to habe 9. ſo that this tithe is here well ſatisfped, with a collaterall 
" thing, . ſo good. The third p2eſcription foz ſhæp, to have the Tenth. Flece. 
Regiſter fol. 52. no tithe foz agiſtment of Land, in reſpect of tye 
< ll 1 "hich fed there. The fourth Preſcription foz the after-graſs, in con- 
Wnt thr "that every one hall pzzſerv? primam tonſuram, by which the Parſon 
1 2 5 the better tithe, and therefoze to be diſcharged of the after crop, foz the 
04 þ and this is called (rewine) this is good, foz by this, the Parſon hath 
efit ; the Fifch and. laſt pzeſcription, is not merely to be diſcharged 
& Broome, but if be bath barren Land, overgrown with Bzoome, 
$ p2oper coſts and charges, bæ roots this up, and converts it into 
fo pay no tithe of this; the Cuſtome is qualified, th's to be converted, 
MU od are, oz the next, into tillage, and ſo this is not generally to be diſchar⸗ 
- Þv Tit be bzoom; and ſo the pzeſcription here is good, and P2apes that the 
_ I may ſtand. . Coke chief Juſtice, theſe ſeberall pꝛeſcriptions here, are 
? me out of minde, and upon theſe the Council of che other ſide bath de⸗ 
to demurre upon ſuch matters, is a vzrp deſperate kind of pzactiſe, and 
id never have done ſo, but to joine iſſue upon the Cuſtomes, and firſt to trp 
E was ſuch a Cuſtome v2 not? and if it be found ſo, then afterwards, 
upon the validity of this in Law. As to the Cuſtome foz barren Cattell, 
"I the Plow, oz fog the pale, no tithe is to be paid, foz the Perbage ot them, 
eare, and ſo is Lynwood, animaſiã Fückifera, & ſterilia, theſe exemp- 
th Firem't the, and this verp cleare ; and ſo the whole Court agreed with bim in all 
+ th hat fo2 barren Cattell. bzed and kept to be imployed — 5 
unent, na tithe to be paid, (unleſs it be averred, that they were by him fatted, 
- MN id rey.) Coke, the Abbat of Colcheſter, had the Parſonage impzopꝛiate, 
5 pet 


3. 
F. N. B. Reeĩ - 
ſter fol. 32. 
4. 
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yet the Utcar had the tithe Lambs; and in one year, the Uicar had but one Lan 
and the Abbat would alſo have this Lamb of pim, whereupon the Uicar did w_ 
theſe two verſcs unto the Abbat, (S.) 


Velleribus centum gauder, cum late bidente, 


Nec reputas magnum tuleris niſi pauperis agnum. 


Statute of The nine Che ſes here, are as well foz the one, as foz the other. As concern; 
2E.6.cap.13, the bzoom this is tithable, notwithſtanding be converts the land into Arable, if the 
Statute of 2 E. 6, cap. 13- do not help him, Haughton and Croke, clearly, th 
B200m is tithable, Coke, Jt was Farringtons Caſe, if wood be ſtocked up, 2 
the Land converted into Arable, it was adjudged here, that of this wwdtithe 
be paid foz this Land is fructifera, and therefoze to pap tithes; but if pou would hy 
diſcharged from papmęnt of tithes, fog this, you ought then toaverre, and pꝛobe this 
Term. Mich. lo be ſtetilis, under: and that you habe ſtocked up all, to make way fo; 
12 Jac. B. R. low; otherwiſe ti ve paid of this, and ſo of other great woods. And lo his 
this matter Cale was adjourned unto another time. Akterwards Te:min. Mich. 12 J:&B,R, 
moved again. this matter was then moved again. Coke. Fotwithſtanding the demurcer to the ge. 
claration be bad; yetif the Declaration upon the Þzohtbition be ut gad, 3 
conſultatton ts then to be granted, and this is warranted by a Judgment given, ſich, 
Mich. 35. 35 El 2. between Knightley and Spencer, that if the Declaration upon the Pahl 
Eliz. Ge. [ton be bad, then a Conſultation to be granted. Pere the 1. cuſtome not topayanyhihe, 
foz barren Cattel, imployed foz the pale, oz foz the Plow; on fog poung Cane, 
A conſultati- but the minor is here omitted, foꝛ it is not ſhewed, that theſe cattel were ſuch, and 
on granted, not good, and therefoze foz this, a conſultation is clearly to be granted, the while 
Oc Court agred herein, foz a Conſultatton as co this, the ſecond Cuſtome, no iche tg 
be paid foz fat Cattel, becauſe co pay nine Cheeſes on Lammas day in diſcharge of 
tithe of milch kine, and fat Cattel, but doth not ſhew, that he had any milch Com y 
that be paid any Chete at ell; and ſo not god, and therefoze a Con;ultationgrant: 
ed foz this by the whole Court. C ke. It he pays monep fez a modus decima di he 
map ſue foz this, though it be not alledged that if was paid, there is a difference 
Atriall at the betwern fructuoſa, & ſterilia animalia, not to have Tithe in both kinds, 
Barr. Cc. | 


4 


Nota, that afterwards on another dap, by a Jury of Eſſex, the pzeſcription foz 
the modus was tryed at the barr. Coke. ik there bath been a-pzeicription fogame- 
dus decimand:, if this modus be not paid foʒ a certain time, pet cle4lp this doth 
not alter the pze(cription foz this modus, but he may pay it when he will, Alſoif 
there was a pzeſcription time out of mind, foz a modus decimandi, foz land, when 
tt was a Park, this pꝛeſcriptton ſhall have continuance clearly, foz the payment of 
this modus onelp, after thatſuch a Park be dilpark:;d, and converted to another 
moze p2ofitable uſe: the whole Court agræd with him herein; the Ju p upon ſuch 
directions as the Court gave them, went together, and returning gave a Terdit 
A Verdict for foz the Plaintiff, in the Þzohibition, agatnſt the directions of the Court, andcon- 
the Plaintiff, trarp to all their evidence, inſomuch that the Court ſaid unto them, that they naer 
but againſt Heard of ſo ill a Werdict, they baving no paoof at all foz the Pzeſcription, foz the 
the direction modus decimandi; but fo the tithe to be paid in kind, and therefoze the Court 
of the Court. ald that it ſhould be tryed again by another Jury, and would give the party noc01s 
inthis caſe, 
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Marſham Plaintiff, againſt olley 
Defendant. 


Ban Action of Debt upon a Bond, a verdict given foz the Plaintiff, and Judg- A writ of 

nent: A Writ of Erroz bzought to reverſe the Judgment, the Erroz aſſigned, Errour ro 
becauſe the Bond was Sexiginti, whereas it ought to be Sexaginta. Coke, Falſe m—__ 
Latin will abate a Writ, but will not vittate a Deed 3 the Court agred herein, and in Dabe 


bythe gule of the Court Judgment was affirmed, 1 Ro. 2. 47. 
| | 2 Cr. 338. 


2 Ro. Abr. 
147. Io Co. 
132, 133. 


Jourden Plaintiff, againſt Denny 
Defendant. 


J. Writ of Erroz ; to reverſe a Judgment given in the C. B. the Erroz aſſigned A writ of 
was, becauſe Judgment was there given againſt a dead man, the Defendanc Ecgour to re- 
win after the Nifi prius, and befoze the day in Bank: At was urged, that the verlea Judg- 
dapof ihe Niſi prius, and the day in Bank, are all one, and to warrant chis (as 
cited, 49 E. 3. fol. 38, placito 12. that the day de Niſi prius,and the day in Bank, is 4 E- 3. fol. 
il on in Law; and that the Defenda nt bath no day to anſwer oz toplead any mat: 3% Ce. 

ter, nozis yet demandable, and 35 H. 6. fol +58. and 21 H. 6. f. 10. an Action of 35 H. 6. fol. 
Treſpaſs bzought againſt thzee, the one of them appears and pleads to Cue, the o, 5% Ce. 


' thers make default: At the dap ok the Niſi prius in the Countrey, upon the Tryal 


of the ue, a verdict was given foz the Plaintiff, and 100. l. damages; the Jury --»* 
ſever the damages; the Writ returnable, ad ntas, of St Michael: The Plains? 

til pzays bis Judgment, the Court will adviſe of the damages; the Plaintiff in 

the interim dies, the queſtion whether this death ſhould binder the Judgment held, 

{t ould not: The Defendant came in Court, and ſhewed the death of the Plaln⸗ 

tif, and ſo pꝛaped that they would not pzoceed to Judgment. Fulthorpe to the 

Defendant, you are not demandable now at this day, -foz pou have no dap in Court, 

and therefoze you can have no Plea, but onely what you do and ſay by wapof In- 

fozmation, ut amicus curjz and not otherwiſe, and that which pou do alledge, they 

ata be matters apparant to the Court; but not matters in fait; bere the default was 
inthe Juſtices the which all not turn the Plaintiff to any pꝛeiudice, alſo the Judge - 
mentis te habe relation to the dap in Bank, at which time he was living, and acce - 
ding to this purpoſe, there was a Caſe; Paſc. 36 Eliz, Lewis & uxor, again Smiter, Paſch. 35 El. 
in Battery, & 28 El:z. between 1 ſely and Pelham, where death happened in the in- Oc. 

terim, between the dap of the Niſi prius, and the return in Bank. Coke. There 

will be a difference in caſe of the death of the party, where the Judge is to take the 
Conuſance, and where it ts befoze any Conuſance, as in Caſe of a Fine, 1 Mar. 5 | 
Dyer, fol. 90. Varneys caſe, that is not to be aſſigned foz Erroz, which is againſt . 
nente of a Judge, as appears by 7 H. 7. fol. 4. ab A man ſyali not be received in 7 H. 7. 4. ab 
any Caſe to alledge any thing contrary to that which one doth, as a Judge, as not to 

ali Erroz ; that the Juſtices of the C. B. did not give the Judgment, but the 

Clerk 
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Clerk entred this, oz that no Juroz was ſwozn, oz that the Jurozg gabe a Wn, 

foz che Defendant, and the Judges gave Judgment foz the laintiff, fox — 

8 Aſſiſar. Contrary to that which they do as Judges: At appears by the 1 Book ct Alles g. 
pl. 22. cito 32. if Judgment be giben againſt a dead perſorl, iþfs is not void but when 
berſcd by a Writ of Erroz; foz there ought to be a Court, a Plaintiff, and — 

kendant: Nommatim, this not to be avotded by averment, but by a Nurit of - 

ro2, otherwiſe ro man ſhould be ſure of a Fine, oz aroih.r Judgment here * 

Nut: prius dap, à dap is gtben in Bank; the Niſi prius is by Act of Barllament — 

by the Law, the King not bound by this: Pere a Judgment was given agamj — 

man, this cannot be pleaded, noz any Audita quærela to be had, and therefye py 

ſequent: this being Erroz, to be reverſed by a Writ of Erroz; the Judgment gibeni 

the C. B. ſhall not relate to the dap of the Niſi prius, but accozding to the diy 
Bank; and if death do happen, mean between the day of the Nin prius, and te 

dap in Bank; if Judgment be given, this ts clearly errontons. Croke, q m, 

ter which is againſt the Kecozd it ſelf, is not to be averred as the death of the var 

ty at the time of the Fine lev ed; otherwiſe of death happening befoze the py, 

mations had, Havghron. The Judgment here is errontous foz this Erro tle 

a reaſon of this is, becauſe the Judgment is not true, the ſame being given at the 
day in Bank againſt ſuch a one, and there is no ſuch perſon, be being dead betyy 

and ſo the Judgment is clearly erroneous. Coke. Againſt a Fine, not tg aber 

that the party was dead befoze, noz that the ſame was taken by Attozney, win 

p2oper perſon, foz that this is againft the Dice of a Judge, and tperette this 

"I in ſuch a caſe, not to be aſſigned: The Court was all clear of Dp:nion, that this 
Judgment Judgment being given againſt a dead man, is erronious, and to be reberſed, andy 


— 4 by the Rule of the Court foz this erroz the Judgment was reverſed, 


Nora, tonch- Nota, That the firſt day of this Trinity Term was St. John Baptiſt dap, beim a 
Ing the be · dap in it telf, non dies juridicus, and pet all the Courts in Weſtminſter Haft dot 
Frans of the ſame dap, the ſame being contrary to the direatons and obſervations of all ge 
—_ Almanack makers, by whom the ſame was cet down, not to begin till the next om: 
12 Jac. 1614. Upon this, Coke, All the Almanack makers are herein very much deceived; fig 
x Ro. Rep. true it is, if this day do happen in the Term, then this is not dies juridiess, 
os and the Courts do not then ſit on this day: But the true reaſon of this, and wien 

| koze we do now fit here on this day, is wozthy to be known and obſerved, which 
The Statute is this, becauſe the Statute of 32 H. 8. cap. 21. made foz the Abzeviation of this 
of 32 H. 8. Term, makes the full term to begin yearly foz ever after on the Friday rext after 
cap. 2. Corpus Chriſti day, which day this is; and ſo this day by Act of Parliament is 
made to be dies juridicus, the ſame dap being not ſo in it ſelf befoze, and this 

is the true reaſon that we do ſit here this day in Court, otherwiſe we ought not u 

ſit here untill the next Friday; foz this Act of Parliament bath made this Term 

to begin upon the Friday, andſo path made this day, when it co falleth out, tobe 


dies juridicus. 


Brook, tit. Nota, Brook tit. Adjournment, placito 38. That anno 1556. St, John Bapoſt 
Adjourn- diy happened upon the Wedneſday, which ought to have been the laſt day « 
ment, Oc. the Term, therefoze it was adjourned, uſque diem Jovis proxim. becauſe that feat 

was not dies juridicus, therefoze the Judges did fit die Jovis, and did not loſe that 


Wille 


Fr radb. allow it here that they bad Juriſdiction to hold Pies by Pas 
| | 4 kent. 


— — — 
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© Defendant.” 
Fntred Mich. ir Jac. B K 


| Rott. 222. 


le \ Welt of Erroz t6 reverſe u Judgement giben in Abington Tontt; there 1 Ko. r. 33. 
y 


hy ancient Cuſtom, in an Acton upan the Caſe upon a pzomile ; upon Non * * 
t pleaded, a Uerdict and Judgement gtven foz the Plaintiff; and to re: for ©, re. 

verſe this Judgement, a Writ of Erroz was bzought, and the Kecozd certified : It verſe aJudge- 
was urged by Davenport foz the Plaintiff, in the Writ of Erroz, that the Judge- ment given 
ment is erronious ; it is fatd, that this Tryal and Judgement, was at a Court heid — 
deine the Payoe, 2Saptiffs, and Burgeſſes of Abington, by cuſtom z they have ne 
ſuch Court, no tuch Pꝛelcription, and therefoze the Plaintiff , in the Writ of 
en, not to be concluded by this Auygement there ſo given; they onght to have 
here expzeſſed moze particularly, how they held their Court, whether by Cuſtom , | 
n Charter, this being an inferioz Court; and this is warranted by 22 Ailiſar. pla- 22 Aſſiſar. 
cito 64, Foz affirmance of the Judgement, it was urged, not to aſzign foz Er⸗ placito 64. 
m2 that which is againſt the Hecozd, and this, appears by Windſors Cale, 7 H. 4. 7 H. 4. fol. 
fal. 39,40 8 H. 4. fol. 15. 2b. 9 H. 4. fol. 1. 10 H. 4. fol. 7, 8. and 7 Elz. 39, 40, Oc: 
Dyer fol. 234+ Doctor Bonners Caſe , the difference is between inferioz and ſupe- 
rio; Courts; interioꝛ Courts are to certifie, pow thep do hold Plea, not to aſſign 
foz rte, that there was no ſuch Cuſtom, foz this ſhould be the way to dzaw all 
ſuch Indgements into queſtion, which is not to be allowed. Coke. Abington 
is an ancient Cozpozationz the action there was, an Action upon the Caſe upon 
a P20mife, and upon Non aſſumpſit pleaded, a Uerdict and a Judgement was there 
given-fo2 the Plaintiff: A Writ of Erroz bzougpt, and this upon the title of the 
court, that it is too generally expzeſſed, being time out of minde, that thep had 
najowee to hold this Plea, that they had no'fuch custom therr. 1. Jt is a-very Wow 
ain am a clear caſe, if an inferioz court holds plea, virtute literarum piteritiam , 3 
mut conſuetudinis: Af a Writ of Erroz be-bzought upon their pꝛoceedings, 
they are-to ſet this down in their Certificate, how: they bold Plena; if ther bod 
Plea virtute literarum patemium, the ſame.ts to be bzought and wewed by a 
Smd; but: otherwiſe it is, if they bold Plea by Tuſtoa, foz his ic not of 
Recdad to he ſhewed, but that they, time out ot minde, have"ſo done; clearly-.thep 
aenat toaſoign. this fox Erroz; that there was no ſuch cuſtome, fox the ſame is nie 
Ken, fox-322eſeription: is but matter in fair, and is not to be trped but by, the 
; they are not to aſsign-foz Erroz, matter which is againſt'a Kecozd as 
u 1 Maria , Dyer fol. 90. in Varneys Caſe, not to afsign foz Err92 ; ; wr. Dyer, 
tet t4againft the Becoed, and certification of the Zuſttces, as after a fol. 0, Cc. 
Jlevyed: by Mary and ber Pusband, not to alsign foz Erroz , that Mary 
the Conulans, but befoze this was certified oz ingroſſed, - (S.) the 25 of 
nas befo2e the Taſte of the Dedimus poteflatem, fox that«this is 
mi ie Dffico ot the Judge, which is not to be aſsigned foz erroz ,'and fo ts 


4 
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tent, upon view ok the Patent, it is not ſo contained therein; then they intitle mm 
felves by Cuſtom, what rf the caſe were ſo, it would not be much material: but f 
ma facie, this Writ of Erroz lieth here foz another matter, not pet moved, the Wii 
of Erroz here bzought, is to reberſe the-Judgement there given; this doch Ann 
that they have a Court, and to anledge now-fo2 Erroz that thep habe no Court, i 
contrarp to the Writ of Erroz it ſelf, Curia noſtra ſecundum conſuetudinem ; 45 
ſignes foz erroz, that they have no Court, no Pzeſcription, it they uſurp their I 
risdiction, and ſo no Court, but pet no Erroz 3 and it is Coram vobis in Curia, ff the 
have encroached a Court, pet it is a Court, ſo if no Court, then no Etroz. 6 
ridge. You have here admitted this to be a Court, and the ſame to be held, ecm. 
dum conſuetudinem, and then you do aſsign tos erroz, that there is no ſuch | 
whereas in ſome caſes they may gain a Jurisdiction, by wap of incroachment; gy, 
Court was clear of Spinion againſt the Writ of Erroz, and the Errozs aſsigney am 
foz the affirmance of the Judgement, but foz this time without ſaying any myy x 
mich.12 Jac. this, Curia adviſare vult: Afterwards, Termin. Mich. 12 Jac. B. R. this matter was 
B. R. Gc. moved again, and the Court clear of Dpinton againſt the Writ of erroz, and the g: 


Judgement ro2g- alpigned, and ſo by the Rule of the Court, the Judgement wer ha vx 
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| Rott. 9 24. 37 1 : 8 


t Ro. T. 36. TE a-Writ of Erroz to reverſe a Judgement given, 40 Elizcin x Formedon in the: 
2Cr. 332. 1 Deſcender, upon a: Recovery by default upon this, a Writ of erroz Maut 
x Ro. Abr. bp tbe Yeir of him againſt whom che Kecovery was had, againſt whom the De⸗ 
256. 0 kendant pleaded, the. Fine levyed, with Pꝛoclamations by his Father, andfiie 
& wric fe. pears paſt: Upon this Plea, the Plaintiff demurred in Law, the water of he 
verſe a Judg- demurrer , touching the manner ok the. pleading of this plea in Bar, whether 
ment given the Conuſee to plead this, oz not, Davenport. The point in Law. aſsigned i 
* erroz, is, that in the Declaration the Tenant did appear per Doiley , auornam 
Diſcend. um, omitting of bis Chziſitan ame, and ſo there was no Warranit of fit 

9 E. 3. placi- Nep,.9 E. 3. placito 67: the {aſt Cate, the differente between the b2inging ol m 
to 67. Oc. Attaint, and a Writ of erroz: An Attaint lieth againſt him which rerobered, ad 
again the terre Tenant, but a Writ of Erroz lieth onelp againſt him whichrit6« 

vered, and then a Scire facias ſhall.be granted, verſuxitenentem, 7 Afftiae plac- 5. 

An Attaim baought upon a Uerdict in a Warit of Entrey ſur Diſſeiſinz aud dtn 

| he party againſt whom the ſame was b2ought, was not Tenant the day of e ar 
47 E. 3. fol. fatnt, no2 at anp time after the Writ. was abated; per agatd ; and by 47 B.. il 
8. Oc. 8. b. Danbeys caſe, in a Writ of errez: By Ingzieby Fuſtice, u Grit of ud 
ts always maintainable againſt him which: was party to the Judgement, 02 hid 
Heir, although that pe bad nothing in tbe Land, ſo that the Suit is orntelp mama 
ed againſt him, by reaſon of the pzivityof bloud; and the party fo-trp the: men 
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but not the Tenancy, Coke. As to this; (the Law is ſo-clearlp :) Jt was then 


| urged, that by 20 Eliz. Dyer fol. 363. the want of a Matrant of Attozney-is a 


good ered2» but here he-ts mot the parte that ann plead 1t. Coke 3 pars fol. &. a in coke 3 pari 
the gargqueſs of Winchefters Caſe: At ta thete agreed,; that in no cafe he in the fol. 4, Ge. 
Keverſion 02 Kemainder, which was nut made party to the firſt recozd by voucher, 
gall have-a'Writ of Erroz by the Common Law, untill after the particular Eftate 

ned, foz then they are to have the Lund; but if made party to the recozd by 
ald; hier, reſceit o2 voucher,” then they ſyall pave a Writ of Erroz pzecently, du- 

life of Tenant foz life, becauſe thep are made parties to the Keco2d; but 

nowbythe Statute of 9 R. 2. c. 3. they ſpall have a Wrttof Erroz, as weil in the Statute of 
ii time of the Tenants, as after their death; and fo by this it appeareth, that the 9 R. 2. c. 3. 
party to the Reco2d is enabled to plead in Bar. Coke. This is a Cale of verp 
conſequence, there was.a Caſe which was Ninean Menvils Caſe, who was 


— Pigh Treaſon; by this his Wife to pabe no Dower, till by the Sta: 


tute of 1 E. 6. cap. 1 2. and\ſo-being barxed, a Fine was afterwards levied of this Statute of 
Land with-Pzoclamations ,' und the five years paſt; afterwards the Peir-bzought 1 E. 6. c. 12: 
aWrit of Erro2, and reverſed the Judgment of the Attainder: The Wife by this 
ſhall bereftozed to her Writ of Dower, as it was reſolved, foz ſhe had no means 
of reverſal, but reſolved that ſhe ould have her right accrued. unto her, by the re- 
ten of the Attainder, and arcozdingly the had this: Butif any one bath. Land 
ſo hanging upon a Recovery, und atterwards a Fine of this Land is levied, and 
the yeors pals, this ſhall now clearly be a perpetual Bar, arid be tyall hae no 
Writ of Erroz upon this Recovery, though it be errontous tos to reverſe the ſame: 
Che ldd matter in this caſe is, who Is to plead this: As to this, the Peir is to 
plead tio, qaoad errores, the Perrs are parties to the Kecozd, the Heir ſhall plead 
ales In Actions reals and perſonals, be wall plead any thing in Bar of the 
Writ of Erroz, be ſhall plead in nullo eſt erratum, without: calling of the Tenant : 
unto him, he is the ſole party, and pꝛincipallp concerned; a Fine to be levied ro , 
the voucher, Tenant in pzivity, and then be may plead any thing which goes in 
bar of this, which makes him pzivy : Bere the Peir may well plead, notwithſtan⸗ 
ding he hath nothing in the Tenancy, foz pere, in regard that the Law hath made 
him Lenant unto the Mrit of Erroz., be may plead a Keleaſe of Actions; and why 
then ſhall he not be ſuffered here to plead the Fine: Attaint goes to the terre Tenant, 
andaWrit of Erroz to him that is pziby, pere he map well plead any thing which 
goes in bar of the Writ of Erroz, and ſo pere he pleads the Fine levied, and the 
5jears paſt, and without the terre Tenant this is good: As to the other matter al⸗ 
ledged, (S.) Poſt judicium, & ſuperinde ſeifinam habit, this ſuperinde ought to be 
intended to be after the Judgment; alſo the Statute of 27 Elm. cap. 5. of De- Stat. of 2581; 
murrers; will much aid this Caſe : J do not commend this manner of pleading, cap: 5. 
ku it had been moze o2derlp and fozmal pleading; to have pleaded, that after the 
tintravit, & fuit ſeiſitus, and levied the Fine; here the Deir is the pꝛo⸗ 
per perſon to plead to the errozs, be is the onely party to the erroz, and therefoze 
je may well plead any thing which goes to the deſtruction of the Writ of ertoz thus 
hunt. Haughron. The Judgment here ought to be given againſt the Þlain- 
if in the W2it of erro2 ; the Statute of 4H. 7. cap. 24. the wozds of this Sta- 4 1.5. c.24, 
ute do much ſatisfie me, a Fine with Pzoclamations to be a final end, and to 
wude; but tt is not ſaid where, but neceſſarily it is to be the right. and to the 
Und, and the Action alſo, this is necefſarily to be ſo; in the Statute there is af: 
vards ſaving foz the right, therefoze an Aion is within the Body of the - 
u here be hath right of Attion by the Wzit of Erroz, and this Law bath now 
— Fin a per fect concluſfon of the Artion, the Law-alſo makes him the right 
eint whorn the Mit of Erroz is fo be bzought, and therefoze by this Fine 
"aw faint him, he ts to be bound by the Law; the Writ of erroz is to be 
ow againft the Heir, and be by Plea to conclude the Platntiff in the Wit of 


einm, notwithſtanding that be is not Tenant of ihe Land, as well as if ve pave 
| 8 2 the 


2 
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the releaſe of the partp,: he map well plead this in Barre againſt him. Dodderidee 
here 


agreed herein, the ſole matter conſiderable pere is, whv is to plead this fin 
in Barre to this Writ af Errour, as to this, if the Defendant here be Paiby to the 
erro2, whether he ſhall: plead this which goes in Barre of the Writ of erm; ge 
map well plead this and that foz theſe-reafons, where divers defendants are fox fe 
veral Cauſes , each of them may plead by: hitaſelf in barre that matter 
tongs unto him, here he who pleads this, is the ſole party to the Action, ye whi 
is terre tenant ſhall plead, that he leweda Fine toanother, to the uſe of him amd jig 
heirs. It ts a Rule to be obſerved, that every man who is party to an Acton, may 
very well plead any thing which goes in barre of the ſaid Action, and this is pin 
the terre Tenant is not party to the Writ of Erroz, but be is afrerwards tohy ab 
led in by a Scire facias, if it be an erroz in fait, oz in Law, be is to-make 
unto it, it is moſt pzoper foz htm, and it lieth pzoperiy in the mouth of him, uh 
is party to the Writ to plead this matter which goes in Barre of the ſame; by 
Writ of Erroz be is to retover the Land, if no fine pad been levied.thergof, am 
therekoze this is to be pleaded, and there is no party which can moze 
plead this, than the Defendant; here pe is paiby to the 1. judgment, and a pary 
to the ſame; and none can moze p2operly plead this, and there is noevagon frog 
this. Croke agreed herein, ; Firſt, a fine:is a Barre, and binds the right, it bing 
the right of Action, Conſtat here, De re, & conſtat. De perſona, who ig m plead 
this, the Defendant here map well plead this clearly, this being a Fint, ame fine 
veing the higheſt aſſurance that can be, and therefoze much favour is te ie g 
unto it, the ſame being a conveyance made foz the ſetling and quieting of ming ab 
| ſeſſions. - Coke. It he might plead pere a releaſe of Actions reals; in the fame 
Judgment manner, and foz the ſame reaſon, he may as well plead this Fine levied an beine, 


or the De- and the ſame a good barre to this Writ ot Erroz , and ſo the Rule of the whole 


fendant, &c. Court was, quod querens nil capiat per breve ſuo de exrore. 


: Winchcombe Plaintiff againſt Pigot 
Defendant. 


Entred Trin. 11 Fac. B. R. 
Not. 566. 


An Adionef M an Action of Debt ypbn a Bond generally (being bound to the Sheriff far ap 
Debt upon a I pearance) the Defendant pleaded, Non eſt fictum, by reaſon of ſome new it 
Sheriffs bond terlining in the Bond, (S) Vicecomit. Oxon.) being interlined. George Crole, 
for appea - foz the. Plaintiff, that the Bond is good; this interlineatton notwithſtanding 3 
rence Rep. Pere this 1s a Bond made to the Sheriff foz appearance, in which caſe, if he had 

©0. "®Þ- - not named his name of Office, it had not been good, but pet he himſelfcannot plead 


4-8 26,29. to this, Non eſt factum. Coke. If J babe a Bond, and another interlines lone 


2 Ro. Abr. thing in this; this ſhall not avoid the Bond: if one be bound to me by my name of 
— I Edward Coke miles, and afterwards be interlines and puts this, in O chief Ju- 

— — ſtice of the Kir gs Bench ;- this ſhall not make void the Bond, no moze ſhall this in: 
$47,515, & ferlining here; foz in no caſe, where J have an Intereſt by reaſon of a Bond, E. 
835. Intereſt ſhalt not be taken away from me, and avoided, without my aſſent _ 


| 
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a Winchcombe, nuper Vicecomit. be interlined by a ſtranger. Haughton 


dene e not ſee how this Bond can be avoided, by the Act of a ſtranger, with⸗ 


party himſelf, to whom the Bond was made, when as he him⸗ 


a Fel tint the Bond. 3 He 8. Kellaway fol. 162.-placito 2, & fol. 164. * 8. Kel- 
olacio'7. the Caſe of Mills, where one was bound to him in a ſingle Dbligatton, u f. 163. 
jo mile markes » the Dbligee wzites a conditton upon the back of the Bond, foz _ 


-Ibligoz 

in bold, this caſe there argued at large. Coke. Jagre this, and ſo ts 19 H. 19 Hl. 8. 
. Trarma 5 9 Eliz. 1 b 
in a Leaſe, thougþ the wozds, added In a Bond, be not material, pet this ſhall 22 
Le pbligation votd, foz that after the addition, it is not the ſame bond * 
aneh ide Dbligo2 ſealed; and therefoze to this he may well plead, Non eſt factum, 
atterthisalteracion of it, though this be fo done without the pzivity of the Dblige, 
je halbe by this pꝛeiudiced, becauſe the Dbltgation of right doth appertain to the 
@biigee, and be at his peri{l ought to keep the ſame ſafely, without any raſure, oz 

„and to this purpoſe is 14 H. 8. fol. 27. by Brook. Mich. 40, & 41 14 H.8. fo; 

Flu. there was a Cafe between Markam Plaintiff againſt Gunſtone Defendant, 27. Nich. 40. 
where an Dbligation was made, by Pr, Blake, the Scriveno2, by the name of the 
Town; and the party, but the addition was afrerwards inſerted by a ſtranger; and 
the Bond adjudged void foz this cauſe, 36 H. 8. Dyer fol. 59. in Debt upon a bond; 35 H. 8. 
the Defendant pleaded, Non eſt factum, they were at Iſſue upon this, and befoze Dyer fol: 39. 
the day of appearance of the Enqueſt, the Katts did eat off the Seals of the Bond, 
by the negligence of the Clerk, in whoſe Cuſtody the ſame was; the, Judges there 
did charge the Jury to find that this was the Deed of the Defendant#at the time of 
his Plea, and that thep ſyould giv? a ſpecial Uerdict, and ſo they did, ſo that the 
party at his pertl ought [afely to keep his Deed without anp raſure oz interlining in Note the dif- 
the ſame, after the ſealing, and delivery thereof, foz if a ſtranger gets the Deed, ference tou- 
and doth cancell it, this makes the Deed void, and of no fozce, and with this agrees — _ 
Coke 5 pars fol. 119. Whelpdales Caſe, where it ts ſald, that in all Caſes, where 9 
an Obligation was once his Deed, and afterwards, befoze an Action bought, it 
becomes no Deed, either by raſure, addition, oz other alteration of the Deed, oz by 
bzeaking of the Seal, be map ſafely plead Non eſt factum, foz at the time of the plea 
it was not his Deed. Coke chief Juſtice, This is a very plain caſe, and a plain 
differente, and there is no book againſt it; and the opinion of Brook is good Law, 
where the bond was 40 J. and the ſame after made 201. he cannot have an Action 
upon this Bond; and ſo in the Caſe where the Kats eat off the Seals: whoſoever 
it ia that cancels the Bond, this is not material, if it be cancelled, then no Action 
tn be bought upon it, but the difference will be this, where the raſure is in a 
pace material, and where not, here it is onely in the addition, it would much dif: 


- fr, where raſed in the ſumm, oꝛ cancelled, (though not known by whom) no Action 


tin be baought upon it. It A have a Bond, and after ſealing and delivery the parties 
tame is rafed, thts racure ſhall vitiate the Bond, a ſtranger here onely puts in the 
tame of the Sheriff, (S) Vicecomir. Oxon. notwithſtanding this the Bond remains 
q00d, and his Plea of Non eſt fictum not good. Croke. You ought to have be: 
manded Oier of the Bond to htm ſealed by the name of (Winchcomb® without 
(Vicecrmjt, Oxon.) thts being omitted, if you had demanded O1zr of the Bond, you 
might then well have pleaded this Plea, but now it doth not appear when theſe 
wozds were put in. Dodderidge. When there is an alteration of the Bond, by the 


raſire oz interlining, and this in a place, that is material (bp whomſoever this : 
done 
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done) this is not wateciall, bur the Dbligation by this hall be bed ay 5 
42 Eliza. reaſon-of this is, tog the negligent keeping of the lame. 42 Eliz. ay Action 25 
venant was bꝛougpt upon Indentures of a Charter party amongſt Perchans (hh 
being vr Covenant to pay at the arrival of the Ship, lo much faz fraught, ow v 
them pays his part, and then cuts off his ſeal, this makes the Jadenture wiz 
gainſt ali the others, and ſo it was adjudged but here in this Paincipal caſe, ths 
interlintng is not at all material, the ſame being but an idle ſurpluſage, but pet tis 
may be made to be material. Haughwn, ; An fis cafe he wall not abvid.the Beg 
this wap but agreed to that which harþ heen ſaid, that if the Bond had dern raſa, 
de interlined in a Summ to be paid, wis ſpall vitiace the bond, but ot as this cal 
pere is. Coke chief Juſtice. 12 H. 4. A Honk may be a Diſſeiſoz; thi uneh 
Caſe/inthe Law foz it, be is not capable tobe a Purchaſer, and----yet he mos 
u Diſſelſoz, if two az thzee Monks enter, and keep another out of bis pen 

- an Aſſiſe lieth againſt them fozthis: Dodderidge. -By 13 H. 8. a Honk may by 
_ diſturber in a Quare impedit, if one commands a Wonk to enter, and tu diflrile 
another tobis uſe, who does ſo, nothing is by this ſetled in him. 
Coke. At one commands him to enter, and be doth-ſo, thts wall ſettle the Land 
in htm that commands bim ſo to doe; as to the caſe remembzed of the. 


party; if one ſeal be cut off, this ſhall make void the whole; this is clear, How | 


Court agreed in this, that if the Defendant pere had dgmanded Oier of the Zou, 

and it had appeared to be the Bond of the Sheriff, taken by bim as Sheng 

would then have made it dold, and the Statute of 23 H. 6. capite 10. inn ge 

rall Law; and ſo the Rule of the Court was, that the Anton bere bzoughthy the 

'  Blaintiffwas well bzought, and that this raſure ſyall not avoid the Bond, faq the 
Judgmenr Court ſhall take it to be as an o2dinary Pond, and not as the Bond of the Phe 
given for the riff, by bim taken as Sheriff; and ſo by the Rule of the Court, Judgment wasg- 


ven foz the Plaintiff, = 


Suckerman and Coates Plaintiff, againſt 


Sir Henry Warner 
Defendant. 


Entred Mich. 11. Jac. B K. 
Rot. 135. 


A Prohibii- IH a Prohibition, upon a Suit in the Spiritual Court foz Tithe Bay, in dil 

on _ 2 1 charge of which it was ſhewed that the Abbot of Saint Edmonds Bury was lad. 
Son _ ſed of the Panoz of Milney, of which Panoz theſe Lands now in queſtion die pa 

Court for bell, and that the Abbot held theſe foz himſelf, bis Tenants, Commoners, Far: 

Tithe Nay. mers and occupiers, diſcharged of Tithes, untill, and at the time of the diſſolutton, 

z Ro. 2. 53 that afterwards by Letters Watenfs, the ſame Pannoz, and Lands came unto Kr 

252» Henry Warner, who ſued there foz Tithes, and ſo pꝛaped a Pꝛobibition. Bir Hen- 

ry Warner to this pleaded in Barre, and ſpewed, that Suckerman and Coates the 

laintiffs , and all thoſe whd had the ſaid houſe, had Land, and uſed to have L- 

tatem falcandi, ta make Day onelpy, and takes a trabers, abſque hoc, — 


. e e 8 


GT 


hurt. II. Termin. Trinit. 12 Jac. 249 


n 


—— 


they are Lenants, Farmers, oz occupters of this Land, out of which he demanded 
tithes, the others reply, that thep put in their cattel, and did alſo mowe the ſame, and 
lo concluded with a per quod, they were occupters of the Land, and ſo to be dif- 
of payment of Tythes, foz the ſame, & petunt quod hoc inquiratur per pa- 
mum, upon this Repltcattori, Sir Henry Warner demutredin Law, the Plaintiffe 
jopned in demurrer. It was urged, that the Replication here was good, and the 
ration good, but the Barre bad; and a perfect iſſue jopned, if the Decla- 
"ation be good, and the Plea in Barre, and the Replication both bad; the Platn⸗ 
gall have Judgement upon the Declaration, 33 & 34 Eliz. between Hales 
und Smith, in an Avowzy, the Avowzy good, the Barre bad. Judgement given foz 1 
Abowant, and the Judgement given, Coke 4 pars; fol. 83. b. in Southcotes 33,34 Eliz. 
(aſe, doth warrant this, and 7 E. 4. fol. 31. 2. b. Tilly, and Woodyes Caſe, Fo? bags 
dir Henry Warner, Jt was urged, with an admittance, that the Farmer and oc- Cook. 4 pars: 
under the Abbot, ought not to pay Tithes; but be which comes in as a fol. 83. a/b. 
Commoner ought to pay Tithes 3 here they were neither Farmers, noz Dceupt- Southcorrs 
m under the Abbot , it is here ſhewed , that Coates was ſeiſed of the ancient de. _| 
Houſe) and of 2. Acres, and that he uſed to cut Pay foz fodder, this is A kind of > th 401 
aComgaerz pere be did cut Pap, and upon thfs the Libel was foz tithe hay , aher caſe. 
andthe ſame Plea was foz Suckermar, that he was ſeiſed of an ancient Youſe; and 
that n ail thoſe who had this houſe, bad libertatem falcandi, abſq; hoc that 
— barre here is good, and they are not within the Pziviledge to 
be of tythes; foz that thep were neither Farmers, noz occupiers under 
the Abbot, be pleads; that be put: in his Cattell, and cut Pap there, and concludes, 
per qui mt occupator, this Plea is not good. Coke, he which takes any thing 
net sppꝛender, is not Tenant; noz occupter, if be takes the pzofits, be fs to 
pay le; here the Abbot of Edmonds Bury was ſeiſed of the Panoz of Milney , 
this Locus in quo, parceil of the Banoz, certain Tenants were to have common 
thee Loads of Pap, the Abbot was ſeiſed of the ſople in his demeſne, the Abbot 
ſe firmarus, tenentibus, and occupfers of thoſe cloſes, to be diſcharged of tithes, 
theſe perſons ſued, are not within thts Pzeſcription of diſcharge, to be diſchar- 
ged from payment of Tithes; a Pzeſcription in this kinde, is to be taken firicly , 
becauſe the ſame is to barre the Church from having ot Tythes; here it is pleaded 
that they were to have libertatem, or poteſtatem falcandi, as appertaining to their 
free hold, whether ſuch a one ſhall be ſaid to be tenant, farmer, oz occupier under. 
the Abbot, is the queſtion, plends, that be entred, and put in bis Cattell, per quod 
ſuit occupator; this ts no good pleading clearly; foz this is but a concluſion of 
is, md it doth not appear unto us here, that he was Tenant, Farmer, oz occupier g 
wer the Abbot, and io not to be diſcharged of tithes. Dodderidge & Haughton 
Jakticey,agreed with bim herein, and that this per. quod, is repugnant in it ſelf, and 
8 Han md clear Departure. Dodderidge, you do not here purſue pour Pzeſcrip- 
tron, faz the diſcharge af tythes, du habe but onelp jus talcandi, the Court cleere k 
minim that the Barre here was good. Haughton, if the Abbot pꝛeſcribes in dil⸗ A conſultati- 
tharge of Tythes, this-fpall nor be extended unto Commoners here, the barre is on granted 
(0d, Car a agreed all in this, and that the Keplication is not good, and co by the? n. 
nile of the Court, a Conſultation was granted, 10 


e eee rr rr 


Nota. by Coke chief Juſtice, clezrip,, That Fiſhmongers may well juſtifie the bup⸗ Nota, as 
ingot Fiſh, if per eli rhis again at r2aſonable rates, but it they buy and tell again- 5ouchivg 7+ 
Ut unreaſonable rates, then they ſhall be taken ta be within the Statutes of Ingroſ: 714 0 he a 
dn md ſo it hall be alto of Paifiers; if they bup and ſell again, at unreafonabte Ingroſſer. 
— they wall be within the Statutes of Ingroſſers; if they do impoſe upon 
| — Commodities, great paitevat their pleaturt is they wall then clearly be 
8 tbe Ingrofſers;and be puniched foz the ſame, | 
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A A Att as - 


— — — ern ten tee — 
— — — — — ere 


el. %% IAA it of Ecro2, to reverſea Judgement given in the C. B. iu un going 
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llennypcott Plaintiff, againſt Bogen 
| Defendant. +; u n 


- os 
* 90 ty 2 
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treſpaſſe bzought foz taking of bis goods; the Defendant vn bag of g, 
Earl is of tion ſets fozth the general cuſiome of the Land foz thy taking of Bailawwap ge 
verſe a Judg- Ring, and tews.that Str Thomas Waller was, and is chief Butler to them and 
ment in Tres that he was then at the time of the taking, vis Deputy, and be took thb gase 

paſs. Wine foz Paiſage foz the King, and ſo in this manner juſtifes3::the hs 
plies, De ſon tort. Demeſne, and takes a trauers with an abſque hoc; htte 
was any ſuch cuſtom to take pziſage.'foz the Ring, and ſo au iſſue was ju 
the Cuſtome, and found againſt the Cuſtomt, that there was no ſuch Cuſtoms an 
Judgement given accoadingty, and upon this a Writ of Erroz pere bzought;/lpps- 
ſing that this ought to have been tryed by the Judgea ol the Cummon Law, ade 
by 8 Jury, by the Conntrey ; and if by a Jury, this being a general Cuſtoms tel 
gf Exxter, where the triall was had, were not fit:perſons to try this Tuſtome; any 
ſo the triall ercontous. * | 11 : N i n- n fin 
S ' 1193} 6 


; | 1 ; s B unn 723 15 
Term. Mich, Note, that this Cale fog the taking of Paiſage was fozme riy in mother dun 
* — B. R. and between the ſame parties, argued Termin. Mich. 8. J ac. B. R. where! Lö. 
Wort a- Ae f ee 1 

gainſt Bogen, cott was Plaintiff againtt Bogen in à Trober and Converſton of certain pubs, 
where he pleaded in Barre, the generall Cunome ot the Kealme, foz Ph fig 

the King, and ſhewed that Sir Thomas Waller, was chief Butler 10 the Ring;ovb 

that he at the time of the taking, was his Deputp;;and fo juſmifped the takingdt e 

Wines, to this Plea the Plaintiff there, demurred 5 divers:erceptions there tiki 

to the plea z x. Jt was fyewed,. that he ought tu have Pziſage of all the Wires 

den beyond ſea, and unladen hers; he ſhews that the.ſame was laden depend ia; 

but doth not ſyew, that it was unladen here, and it anaht to be al unladen, but his 

is not ſo ſhewed in the plea. A fetond Exception he thetbs; what of every 9 l 

den beyond ſea, he ought to have fag pziſage, 1. TLunne befdze the malt, nner 

behind the maſt, but doth not ſyew in his taking, that he teck them in this manner, 

he ought to habe fhewed, the manner how they were taken. 3. Excptun, 9. 

Plaintiff ſaith, wat the Defendant did take the goods, and converted then le his 

own ute. the Defendant pleads; that he tadk them: to rhe-uſe ofthe Ning dat both 

not travers the converſion ta his own He. A ;Foueth exteption in bis Fits pe 

ſheweth that he took the lame, as lawful: d Deputy to Sir Thomas Waller thiff 

Butler to the King, and doth not ſhes how: be wis bis lawkull Deputy, wo 


4 In. 30. 


ought to habe done; fog the Defendant; it mas nuſwtred: that the plea wes 
as to the firſt Exteption, cauſe he doth not thew wat the thip was untaden, 1 

true, this is not ſhewed, but it is ſufficient, o em bhwm the fact; was ; foz he did 
load 11. Lonne, and a half at one place, and 9. at another place, and the King hath 
no right to the Pꝛiſage, till 10. are unloaded, and that ſo be took both rogrthur 


E. 2 . 
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ive King at the firſt place; the King is to have two of twenty, To the 3. Exceptt: 
on, where the Converſton is confeſſed, and juſtikped; there needs no Travers. As 
ro the Fourth Exception, ik he cook pere as his ſervant, and by bis command, this 
is good; here be did this as his Deputy onelp, and a Deputy claims not any thing 
inhisown right, and therefoze he needs not to ſyew how he came to be his Deputy, 
put if be had taken this as an Alsignee, there he conveys an intereſt to pimſelt, and 
e he ought to ſhew how he was an Aſsignee ; but here in this caſe, he had no- 
ing to do, but as a ſervant, and therefoze his Plea here is good, without ſhewing 
; here all was unloaden, half, (5) 9. at one place, and 11. the other half at ano⸗ 
ther place; this being thus ſhewed, is good, and ſufficient to entitle the King unto 
Tun, per culiom. | 
yg re chief Jultice, It load twenty Tuygs beyond Sea, and bzings them hither; 
as ſpon as be comes, ano opens the Ship, makes his ſale, and this entered in the 
nts Book, and then bzeaks the bulk, he may then pꝛeſentiy take the Pziſage 
tz the Ring, (S) one Tun befoze the Waſt, and another behind the Paſt, and this 
he maywell take, befoze the Ship be unladen, whereſoever he breaks the bulk firſt, 
there hemay pzeſently take the Pꝛiſage foz the King, and he is not to follow him to 
any dther place, to attend his unloading, but be is to take the pziſage foz the King 
pzeſently, at the firſt place where ye bzeaks the bulk of the Ship, and here he 
bzought 20. Tuns from beyond Sea, 9. of them he unladed, he may pzeſently take 
tio Tuns ko Pzilage foz the King. = 5 i 
Wilms and Yeſvertcon Juſtices, agreed with him herein, otherwiſe it may be ve- 
ry Ndubiciall to the Bing, and this way the King map be deceived. The whole 
cou reed berein clearly, as to the matter of the converſion, the Defendant ought 
nat here to Travers this, foz he bath ſhewed, and conveyed by his Plea, a good and 
ſufficient Title, to himſelf foz the King; and ff any deceit be uſed by ſuch aſubject, 
as to take this to his own uſe, be is then to be puniſhed foz this by the king; fox 
that this belongs to the King, the whole Court agreed all in this, and that the Plea 
in Barre was good. IP 4h 

Williams Juſtice, Pere it is matter in Law, whether be may here ſeize o2 not; he 
may this doe foz the King , and not to travers this; as to the poſnt of Deputy, I 
Fomewhat doubt of thts, be is not to be made a Deputy, but by waiting, and there⸗ 

tte thisought to be ſhewed, bow that by ſuch a Writing, he was made big Depu- 
tp; here the pleading is, that pe did this, as lawfull Deputy to Sir Thomas Waller, 
and allo per e jus preceptum, & ſufficiens deputatus exiſtens & per ejus preceptum , 
took the ſame ; the Court overruled this, and all the other exceptions, that the Plea 
in Barre was good, and that the Plaintiffe had no cauſe to demurre, and ſo by the 
Rule of the Court Judgement was given, and ſo entered foz the Defendant, & quod 
querene, Nil capiat per Bulam. : 

Willams Juſtice, doubted of the matter of Deputy, and of the pleading of the E 
ſame, that he ought to have ſhewed, how he was made bis Deputy; but the reſt of for che De- 
the Judges all againſt him in this. This Judgement being thus given againſt the — 
Plaintiffe, pe did afterwards in the C. B. bzing this Action of Treſpaſs, as befozs , Lil 4— per 

and iſſue jopned, and tried upon the Cuſtom foz Pꝛiſage, and upon triall found lam. 
noſuch Cuſtome to be; and upon this the Writ of Erroz bere bzought to reverſe 
this Judgement, that this Cuſtome was not well tryed, being tried by a Jury , 
whereas the ſame ſhould have been tryed and determined by the Judges of the Com: 
un uw, and if by a Jury, yet not bya Jury of that place, at Exeter, where the 
famewas tryed. It was urged foz the Plaintiffe, in this Writ of erroz, to reverſe 
the Judgement, that this ſhould not have ben tryed by a Jury, and that it appear- 
„Coke 9. pars fol. 30. b. 31. a. 6. in the caſe of the Abbot de Strata mercel- colę 9. pars. 
la, that matters in Law, ought to be tryed, and determined by the Judges of the fol. 30, Oc. 
d, W matters in fact, are to be tryed by the Jurozs, bere the matter in queſtion, 
is matter in Uſage, and this is a generall Uſage, foz ihe taking of Pziſage foz the 21 fl. 3. Fitz. 
King, am ancient Uſage, and the ancient Law of the Land. 21 H. 3, Fitz, title pre- tit. prorega- 
Y þ rogative tive Pla. 26. 
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rogative placito. 26. Nota, quod Lex Angliæ, & conſuetudo ejuſdem eſt, quad aqui 
buſcunque alliis feoffatus fuerit, dum tamen a domino rege aliquo tempore teoffaiyg le. 
rit, pro tenement; quod tenetur per ſervitium miletare, Quod Dominus Rex habeg , 
Rodiam omnium tetia rum, & tenementorum tam de feoftamento allorum, quam ge fe. 
offamento proprio, and this ſo was agreed by the whole Court cleerly, and ſoa. 
judged accozdingly, by this tt appears, that this ancient Cuſtome, is taken ix 
the Law of the Land, and the ſame is to be tryed by the Judges of the Lan, 
and not by a Jurp, as pere in this Cale it was, and it appears in Pls. 
Plurden: dens Commentaries, in the Caſe of Mynes, fol. 310. that Nopal Ppnes by the 
Commenta- Lato belong unto the King, and to have a Jury to try matter in Law, ag the 
ries, 3 io. caſe have done in this Caſe, this 18 Erroz. | 
— ＋ en, Coke 9. pars. fol- 75. b. 76. in Combes caſe, That a general uſage , which 
fol 4 4,» is ſo per totam anglam , this is the Common Law, as koa a Copipolder toy, 
Chambers render, oz to make a Leaſz foz one pear, without Licenſe, this de communi jure, he 
caſe. map do, and this general uſage, is the Common Law, x Jac. in B. R. Dane Plyy, 
D es 8; . tiff, againſt Medhurſt, in an Action upon the Caſe, bzought foz the killing of a mz. 
Medburſt. ſtive Dog ; the Defendant pleads a ſpecial plea, (S) that pe was a Warrenzer, 
and found this maſtiffe in his Warren, killing of his Conies, and therefoze he kill 
him, and ſyews the general uſage of Warreners to do ſo, and this was here zung 
ed to be a good Plea : and a good Juſtification upon this general ufage, to be ſo 
thzoughout the whole Realme. As to the main matter here of Pailage, this igan 
Cole 5. pars. ancient duty, due unto the King3 this taking of Pziſage is an ancient duty; and 
fol. 12. in Uevenue, belonging to the Crown of England, at the Common Law, if the Lum 
Sanders caſe. gits a right to a thing, it alſo gives a fitting remedy to come unto the ſam, And 
this appears, Coke 5. pars, fol. 12. a. In Szunders Caſe, if a man hath yes 
occult within his Land, and leaſeth his Land, and all mynes within tt, here he 
Stat. of 13E. Leſſee map dig foz them, oz that cuando aliquis aliquid concedit, concedeie i- 
2. Raſtal. fol. Getur & id , fine quo res ipſa, eſſe non poteſt, and with this agrees, 9 E. 4. fol 8. 
147. It appeares by the Statute of 15 E. 2. Raſtall title eſtreats, fol. 147. touching the 
In temps fl. Fozme of the eſtreats into the Exchequer , by the King's chief Butler, of the per 
5.& H. 8. hiſion by bim made of Wines, and likewiſe of Pziſage by bim taken, and this ſo 
— continued, till the ſame was farmed out, in the time of King H. 7. and H. 8. Tem. 
Mich, 6E. 3. Mich, 6 E. 3. fol. 291. 292- plagito 50. old print. the Archbifyop of Yorks tale in 
fol. 292, Oc.  Q10 wartanto bzought againſt him, fox taking of Pzilage , and bis claims here 
unto, where it is ſaid, that Paiſage is an ancient duty, and revenue in the Kings 
as King, and the Butler of the Ring, is to certiſie the eſtreates into the Exchequer 
or the ſame, ſo that by this it appeareth , that this is matter of Law, and of the 
King's Pzerogative, and this triable by the Court, by the Judges, and not to have 
an iſſue jopned upon it, and therefoze the triall of this by verdict, is Erroz, and 
to be reverſed. 21 E. 3. fol. 46. the Prior of Mertons Caſe, which ſeems fo make z 
gainſt this, but doth not, the Pzioz there jopned iſſue upon the Cuſtome, that there 
was no ſuch Cuſtome, this was tryed by Uerdict, and found againſi bim, upon tis 
a Writ of Erroz was bꝛougpt, and the Judgement affirmed ; but this was a (pt: 
all, not a generall Cuſtome, and foz his advantage, and therefoze not to be revtr- 
21 E. 4. fol. ſed, but here it is otherwiſe, being a generall Cuſtome, oz uſage to bave this paſa 
10. 17. K 36. fog the Bing; But admitting that this matter was triable, per pais, then it is lo 
9 confidered, whether they of Exeter were to tip this, 21 E. 4. fol. 10. 17. & Hl. 3 
b. an Dbligation fait, dated beyond Sea, in a triall it is fo be laid, that it was 
made at ſome place within the Kealme3 here it appears to you general p, this 
Pꝛiſage to be paid, and taken foz the Ring. 
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21 E. 3. fol. 
46, Cc. 


Croke. This P2iſage is an ancient Duty, which the King uſually bath had. if 


Dodderidge. Eziſage is an ancient Duty, which the King bath alwapes hed, 
there be 20 Tun, oz above in the Ship, the King is then to have foz bis 
one-Tun, befoze the Paſt, and another behind the Paſt , and this is a gf 
Law, by which he ts to have this, afterwards, as appears by the Statute» wt 
ma magna, the Ring did grant foz to pay but two ſhillings foz Paiſage- ti 


2. mw 4 , einn 


* 
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fis caſe was adjourned foz further Argument. Afcerwards, Term. Mich. 12 Jac. Term. Mich. 
f. R. this Caſe was moved agatn, the ſame being, that Kennicott bzought an Acti: 21 Iac. B. R. 
au of Treſpaſs in the Court of C. B. againſt Bogen, for his weongfull raking of ©* 
um ok UWyite-winz, Bogen to this pleabed, that long time befoze the King, 
ne outof mind, was fo have Paiſage, which was alwayes anſwered, to the King 
and to his Farmozs, in this manoz (S) of every 10 Tun, one Tun, and of every 
ꝛ0 Tun 2. and ſyews, that the Platatiff bzought, intra portum de, &c. a ſhip wity 
20 Lun of wine, and did there unlade the ſame, and that pe, as ſervant to Sir 
Thomas Waller, chief Butler of the King, foz the Paiſage of the King ; foz him 
dd then take the ſaid two Tuns of Wine the Plainttff replies, De injuria ſua 
propria, 9bſque tali cauſa, upon this thep went to iſſue, and trtall, æ verdict, and 
given againſt the King, and upon this a Writ of Erroz now bzought to 
derte this Judgement, this being matter of Law, and ſo not 20 have bzen tried by 


12 ſollicitor of che King, that which is the Cuſtome of England, is not to 
he tryed by a Jury. 8 E. 4. fol. 23. in treſpaſſe foz digging bis ground, the Defen- 8 E. 4. fol. a3. 
a Cuſtome in defence againt the enemies, to make trenches and Bul- 
warks, this cuſtome is the Common Law, and is not to be put in Aſſue to be tried 
by h becaure it is the Law of the Land; and with this agrees 29 H. 8. Dyer. 3 fl.. pyer. 
fol. 37-40 Maleverets Cafe, and 21 H. 7. fol. 27. b. la in this Caſe here, this Cuſtome Blas Ec. 
' alledged dez the Pziſage, is the Law of the Kealme, and therefoze the ſame not to © 
ute deen put in iſſue, this is the Law of the Excbequer, to reſozt unto the Kecozds 
tt the Gichequer, to ſee there what Pziſage is due unto the King, in 5 and 6 E. 3. 5 E. 6. E. 3. 
the manner of taking Pziſage (S) one vefoze, and the other behind the Paſt z if this 
- be matterin Law, then the trtall of this by a Jury, is erroz; that this is matter in 
Law, 21 E. 3. fol. 46. Fiz. tittle error placito 65, and Brook title Cuſtomes placito 21 E. 3. ſols . 
21. particular Cuftome is the Law of that particular place, but not of the whole Fitz. alt. er. 
num; but a generall Cuſtome, oz uſage of England, is the Law of England, and ror. placito. 
this is not to be tried, and determined by a Jurp. 34 H. 38. Brookes caſes,fol.57. placi- 65. Oc. 
to, 255; Brook title cuſtomes placito 59. Cuſtome per totam Angliam, is the Common = 3 
'Lawof the Land, and ſuch a Cuſtome is not triable by a Jury 5 ſo here, this Cur fo. par — 8 
fiome, ox uſage foz Pꝛiſage, is the common Law of the Land, and the ſame ought not 
to habe been ſo tried by a Jury, and this being thus tried, the ſame ts erroz, and foz 
| this er the Judgement is to be reverſed. - 
Coke, The King bath this his pzicage by pzeſcription, and by 5 & 6 E. 3. it is a 5&6 E.z. 
thing again common rigbt. | | 430 1972 VO | nein 
Ddadendge. The matter pere conſiderable is, whether this matter be pere iii 
cable, ur not: Earle, oz not Earle, is triable- by the recoad, but if he will put this 
penn ire, and to will tcp this, this then is good, and ſukficient, being thus tried 
anIſe it is of Land in ancient demeſne, this is tobe tried by the Kecozdof Domet⸗ 
day Book, Pet if be will put this in iſſue; and try it, the trial ts good, the matter if 
here is, whether this Paiſage be ſuch a Pzerogative, which belongs to the King, the 
W vhich, a Jurp is not to try; if this be belonging to the King, as in the right of His 
{ Crown, 62 if he hath gained this front tbe Subject, by pzefcription, this is the ſole 
polnt here conſiderable in this Caſe, if this be aPzerogative Royal! in the Ring, as 
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iche right of bis Crown, the Judges then are to take notice of this, and not to 
(ufer his to be tried by Jurozs. = WE 4 

Coke; It is very evident, and cleare, that tht Ring path this but by pzeſcripti- 
on it appeareth by 5 & 6 E. 3. that the Biſhop, and the Ring bath this by Pze- 3 86 E. 
(cription, Purveyance is foz tbe King's houſhold, and if the ung will grant this 
oder w another by Charter, this is not good; here they pzeſcribe to be diſcharged of | 

it iv a very bard matter fo pzeſcribe againſt: inſignis Coronæ, I neber red 

o 8 diſcharge made unto any one of the payment of purbepance; pur beyanceis 
die. unte Ring; by the Common Law ot the Land, but pziſage is not ſo, but: by "In 
Paeription,. it is a; plain and. a -cleare: caſe, tyat one wall vot be Cuffered-to-tra- 
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The judge - 
f — 2 
affirmed, c. 


verſe, os otherwiſe to try whether purvepance do belong to the King, oz mi, du 
Paiſage is by Cuſtom, and no Stranger is to pap Paiſage, and we ought to mm 


rain the Kings Charters in this kinds, as well by the rule of State, as by they 


of Law: Engliſhmen pay Paiſage, and Strangers pay Butlerage; Perchant 
pay Butlerage (S) Two ſhilitngs foz every Tun, this two fillings granted it 
Merchants: Strangers by Charter, ſo that thep are not to pay this: Charta Mercy 
toria, à good KRecozd wozth knowing. | g | 
Yelverton Solicitez-General, there is no Judge but well knows what Pisten 
(S) Dne Tun to be taken befoze the Paſt of the Ship, and another Tun behind the 


e Chief Juſtice. This is a true difference, a Stranger ſhall pap Butlerage 
but not Pziſage ; and an Engliſhman ſyall pap zziſage, but not Butlerage; ad; 
Cittzen of London fall pap neither of them: This matter pere is well-traberſakie, 
foz it is againſt the Law of the Land, foz a Stranger is not to pay Paiſage, fine 
the Charter of Aing Edward the firſt, made 4 E. 1. granted to Strangers qr: 
chants, that they ſhould not pap Paiſage. | | 

Yelverton Holicitoz, By the Common Law thep are to pap it. 
Dodderidge. By the Common Law, the King is to habe Paiſage of all generally 
but the Charter of 4 E. 1. doth. diſcharge Perchants-Strangers from the payment 
of it, in liew of which, they grant two ſhrilings a Tun foz Butlerage. 

Coke. We do not know how we can reverſe this Judgement thus giten ud m, 
without ſaping any moge, this caſe was further adjourned, but not moved againa$ 
terwards ; the parties perteibing the opinion of the Court, ended the ſame betwery 
themſelves, the Judgement being neither · reverled, noz yet affirmed, = 


Deſendant 


An * or IR an Action of Treſpaſs, Kota, per Coke chief Juſtice. When a man clains a 


Treſpaſs, c. I Warren, infra omnes terras dominicales, he cannot extend this into the Ind it 


An Action of N au. Attion of Debt upon a Bond of 2CO 1 upon Oyer demanded; the cop 
Aditten or the Bond was, to pay 100 1. tu the Plaintiff on bis Parrtage wn | 


debt upon a 
bal. Wang, Was not put, und fox default vCpayment, the Axion was bzought, to which 
* 


Free⸗holders; foz when any one claims a Warren by Charter, he cannot clear in- 
large this beyond the Charter, but he ought to take the ſame, as it is expaeſied fn 
the Charter, and not otherwiſe; otherwiſe it is, where be claims the Warrm bp 
Þ2eſcription,.and this is the difference, the Court agreed with him herein, 


* CG 
1 


Selby Plaintiff, againſt. Villinſon 
efondant. 
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the Defeſwont pleaded in Bar, that pe bad no noticd\given him of bis 


Fowler Plaintiff, agdinſt Seagrave- + ; 
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nay, fo that the onely point was, Whether in this caſe notice ought to be given the : 
Defendant by the Plaintiff, of his Marriage dap, oz not, befoze yis Anion bzought, 
o2 whether at bis peril pe is to take notice of it himſelf. Coke, and the whole 
agreed herein, that no notice of the Parrtage dap was here to be given, but 
at his peril pe ought to take notice ot it; ſo is 18 E. 4. fol. 18. Coke, 8 E. 4. 
fel. 1. is no Law: Af J deviſe Land to my Daughter, in which deviſe J alſo en: 
jun her to pay 100 l. to another, on the dap ot his Marriage, no notice is in this 
dale to be given to her of the Marriage dap, but yet this is ſomewhat moze doubt⸗ 
full then the pzincipall Caſe bere in queſtion is, being bound to pay it: The Court Judgment 
was clear of opinton, that no notice was here to be given, that the bar of the De- forthe Pai 
tant not good, and ſo by the ule of the Court Judgement was given foz the * 


* 
„ 
* 


Daly Plaintiff, againſt Fryar 
Defendant. 


* 1 


+ 


En ion of Debt upon a Fond, being entred into to the Sberfif, foz the ap: An action of 
. praranc or another pere in Court, at a,day certain, at which day the party did Debt upon a 
net appear, but two days after he did appear; upon this his fem Heing — 
moved fo2 the party to have thts appearance now allow? ot, and fo to have a dif- 707 22Pas” 
charge of his Bond: The Court was clear of Dpinion, that this appearance, thotigh | 
after the day, is pet to be allowed of foz a good appearance, and the ſame to be a 

ſuffictent diſcharge of the Bond, foz that the whole term is but as one day in Law; 

and ſo fog this reaſon the appearance was allowed of by the Court, accozding to the Appearance 
and Reſolutions accd2dingly; both in this Court, and alſo in the Court recorded, and 
of C. B. and ſo by the Rule of the Court, the appearance was allowed of, and ſo _— 
entred, and the Defenvant to be diſcharged of the Bond by bim entred foz the ap⸗ charged. 


1 4.4 
1 


A Caſe concerning the Hundred of 
Wr 

rroʒ e a Judgement, given. upon the Statyte of Winche- ror. 
ler lu Pye and Cry upon Kobbery: The Erroz infiſted on was this, Becauſe Witkerly 2 
the Puntard, Quoad captignem, & ſpoliationem, were found culpable: The whole Judgement 
Mr agreed this to be no erroz, foz it wall be taken, and fo futended, that they affirmed. 


3s tothe charge, put not as to the fpoiling, and co by the Rule of the 


Heiſar 


— 


SY 


Keiſar Plaintiff, againſt Tyrrel 
Defendant. 


upon the caſe f on Non culp. pleaded,all the ſpeciall matter was found;and ſhewed to theCour, 
or an eſcape. which was this, That a Capias did Iſſue to the Sheriff to take one (John) which 
was by a wzong Name 3 the Sheriffreturns a Non eſt inventus, and upon 


An % 1 N an Action upon the Caſe, bzougbt againſt the Sheriff of N. foz an Etrapy wp: 
Teſtatum iſſued out to him, and therein named him by bis right name; apon hi 


tbe Sheriff took him, and had him in execution, and afterwards ſuffered him to 


elcape. f | 

3 If the Sheriff do arreſt one, and path him in execution, be the un 
by which be was taken, erronious oz not, if the Sheriff ſuffer þim to eſcape he gui 
be charged with this eſcape, though he was erroniouſly taken in execution: The 
whole Court agreed herein, and that the Sheriff is antwerable foz this eſcape, n- 


withſtanding we firſt Capias was by a wzong name, foz be was taken, and fu 


to eſcape ; bereupon Non culp. pleaded, the ſpecial matter. was found, am ſheve 
that the firſt Cipias was by a w2ong name, pet the Court clear of opinion, thut hebe 
ing taken, and in execurton by his right name, though the firſt Jet was nit right, 
Judgement the Sheriff (hall be'chargeable foz this eſcape clearly, and ſo h 
175 plain- Court, Judgement was given foz the Plaintiff. 
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Haplius Tlaintift, againſt Parler 
fl = Defendant. : 


x RO. 2. $2. I an Action upon an account; the Caſe appeared to be this: The Defendant, by 

an ARion of Þ his Deed, did acknowledge the receipt'of 100 l. from the Platiitiff, to be in. 

unt. ploped by him in Merchandize, and covenanted at his return, to give unto bim 

ſufficient account of this, and of his beſtowing of it: Upon his return, the Pla 

tiff bzought againſt him this Action of account : The Defendant pleaded, that il 

vis return he tendered an account unto the Plaintiff; the which be refuſed, 28 l. l. 

Dyer, Ne 20. C res Cale mas cited; ihe Cate of Pruens, That a man mm; ole 

un Alan of Die, Civsnane op ben un dann o. meet, in wu ent ar. 

- . Dodgeridge. POD ere bs bere na word of. f ount, pet in this Caſe ber, 

upon this bis receipt, pe Meine may inet have | 5 &ion of Accoujpt, fer the 

a le both not take away bis Acton of Account ,, The Court was kbit er lie 
on, That 


Judgement is not taken away by bis Covenant, and ſo by the Rule of the Court, I 
— the Plain · was given foz the Plaintiff. 
—_ | ; 
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the Action ö Account did well lie againlt bim ar bis return, fo2 that tis 
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Sambern Plaintiff, againſt Sambern 


Defendant: 


a Pzohibition, to flap Pzoceebings in a Suit in the Spiritual Court, where — — 
the Caſe was this : Upon a Mill Nuncupatwwe, by which the Teſtatoz devited vis nal Colt 
to be ſold, and the Uendoz to diſpoſe of ſo much of the Money to one, and of ſo 
mich to another, foz which money a Suit was begun in the Spiritual Court, foz the 
win of this Sult, a P2oþthition was payed. = = . 

Dodderiage Juſtice, We map grant a P2ohibition to the Spiritual Court, in 
caſe of a Nuncupative Mill, the validity of which, is onely upon the pzoof of Wit: 
if this contain matter of convepance, and diſpoſition of Land, N 

Cole. Where a man deviſeth his Land to be ſold by I. S. and ſo much of the mo⸗ 
ney to be diſpoſed of by him to one, and ſo much of the money to another, this is not 
within the Jurisdirtion of the Spiritual Court, foz them there to hear and deter- 
mine this, but this pꝛoperly belongs to the Common Law: The reaſon of this is, 
becauſe that this is iſſuing out of Land; otherwiſe it is where a man deviſeth, that 
his Feoffers ſhall ſell yis Land, and that the money ſhall remain in their hands to 
pap Legacies withall 3 then in ſuch a Caſe foz this, a Suit is p2operly to be there 
in the Spiritual Court, but not in the firſt Caſe, becauſe there it is meerly tempo- 


ml: A the deviſe was, that they ſhould ſell the Land, and beſtow the money to 


ſuch foz him, this is tryable at the Common Law; otherwice where it is that his = 
Feeffies ſhall ſell, and the money to remain in their hands to pay Legacies, this is A Prohibiti- 
table in the Spirttuall Court, this being clearly Teſtamentary, and this is the dif: on granted 
ference; the whole Court agreed with bim herein, and ſo in this Pzincipal caſe, by Cm. 


the Rule of the court, a Pzobibition was granted. 


Hookings and Hart Bail for Callis 


the Principall. 


Neb That in this caſe a Judgement in Debt was given againſt Callis, who was Nota- The 
V the Paincipal Debter, who was convined of Burglary , and in Cuſtodia foz 2 Pleas. 
the ſame; a Capias ad ſatisfaciendum iſſued out, a Non eſt inventus returned; upon on of the 
this a Capias, and a Scire facias againſt Hookings and Hart the Ball, being his Sure: principall of 
ties, who pleaded this matter of Attainder, the Conviction of Burglary , thereby Burglary. 


= and diſcharge themſelves from the ſaid Judgement, againſt Callis the Pzinci- 


Haghton, Dodderidge, and Croke. Jf one be condemned foz Felohy, Indicted 
and Attainted, and this upon his own Confeſston, and afterwards he pzocures his 
Pd .-this Attainder of his, thall not be uſed as a ſhift, to ouſt and defeat others 


fran zeit juſt debts, the which wall not be taken away by this Attainder, the whole 


Court tyreed herein clearly, and that this plea, by the bail, of the Attaindet, and The plea of 
17 of the Pꝛincipal of Burglary is not good, noz ſhall avoid thetr ſatisfying of — — | 
e Judgement pad againſt the Paincipal, and ſo this their Plea ruled vold by the © ; 


The 


ad. 


— —— 
—— — 


The KING againſt Cox. 


An Indict- 1 an Indictment foz a fozcible entry, George Croke took Exceptions to quag th 

— for a Indictment, foz that in the concluſion thereof, (manu forte) & contra coronam, x 

civic en. pacem regis, is omitted, the Indictment being (tortitudine, 8 porentia magna, but w 

wg manuforc alſo» becauſe the ſame was taken befoze one Juſtice of Peate onely ; aj 

it doth not appear upon what Statute this Indictment was taken, there being thy 

Statutes : The whole Court clear of opinion, that the Indictment was not gh 

and ſo by the rule ot the Court, the tame was quaſhed afterwards, (S) Thelak dy 

| of the Term. Paul Croke mobed thts Erroz by wap of exception to the like Indix: 

Indiament ment, foz a fozctble entry, upon the Statute of 8 H. 6. becauſe be did not conclude 

_ per this to be contra pacem, and moved foz a Writ of Reſtitution, which the Cart 
m. would not grant, being the laſt day of the Term. 


Genner Plaintift , againſt Lacking 
Defendant. 


- Entred Hill. 11 Fac. B. R. 
Rott. 499. 


An Actlon of [ an Action of Covenant, the ſame being bzought foz Plowing of Lind, which 
—_— oe was not Nuper laid down foz Paſture, contrary to bis Covenant. 
po indy Haughton. If I ſell unto one all mp Lands (Nuper) in the Tenure and occups: 
plowed. tion of J. S. if they were in his Tenure twenty pears befoze, theſe Lands hall be 
ſatd to be Nuper, in his Tenure and occupation, and ſhall well paſs, 
Dodderidge. The onely queſtion in this Caſe is, what number of years ſhall be 
ſaid to be (Nuper) laid down, whether the number of 10 pears ſhall be ſaid tobe 
N pe the Covenant being, Quod arrabit, &c. ſuch Lands as were Naper, laiddow! 
foz Paſture. | | : 
_ Haughton. The Covenant is, that he will not Plow up the Uplands, which wen 
not lately Plowed ; the Plaintiff here ought to lap a certain bzeach, oz the Atlan u 
Covenant doth not here lie, and this he bath not here ſo done: What 
hall be made of this wozd (Nuper) is to be conſidered in ſome caſe, 14 pears ſhall be 
ſaid to be Nuper, as in the caſe of ſale of Land, Nuper in the tenure and , 
on of I. S. 20 pears befoze in his tenure ſhall be ſgid to be Nuper; the whole Com 
agreed in this, that the Plaintiff here ought to have laid a certain baeach of col 
| udgement per, arrable Lands, contrary to his covenant ; and this be bath not here ſo dor, a'd 
oe fe De- without thts fo ſhewed, ve can have no cauſe of Action, and fo the Declaration bein 
= 171 dekettive herein, the Rule of tbe Court was, Quod querens nil capiat per Bilan. 


queren: 
capiat per 


Billam. : Doctor 
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nant, (S) that ye had plowed up Lands, and ſhewed what Lands which were not N. 
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Doctor Alphonſo, and the Colledge of Phyſitians 
in LOW K 


Ota, That as touching this caſe of Doctoz Alphonſo, which concerns the — 
N colledge of Phyſittans in Londor, who committed htm foz pzactifing of Phy- n ae 
ick, was bzought to the Bar by a Habeas Corpus; the Return was read, the ſame 2 
— the reading appeared to the court to be inſufficient, no cauſe being therein 
daun foz his commitment; John Moor mobed the court foz time to amend the 


Returt- 

Dodderidge. Clearly the Return pere is not good. 
n Juſtice, The Cenſozs by the Act are to commit bim, if they do finde 
him tobe faulty, pere they habe committed him, but not ſhewed wherefoze they did 


| this in their Keturn, and ſo the Return not good; The court was clear of opinion, 


the Keturn here-was bad'and-inſufficient. Dy it 
: (\Dodderidge. As to the motton made fox the amendment of this return; vatter = >: 
11 n meerly in a Feturn is amendable, but not matter of Fact, which gots-6n 
juſtification of the Jmp2ifonment and Kine, 
2 If ve do pzactice til again, then you ſhall do well to niake A bettet 
foz the commitment of bim, we will doe all the rigbt we can tothe Cob- 


— their Return here is bad, and without all defente. 

Dodderidge» They are very well directed in Dottoz Bonban''s eaſe , Coke 8¹ Coke 8 pars 
benz lol. 414. in what manner they ought to make their return; Pere we all agree © 

in this, at 7 —— - ited veil the wer 255 r by the rule * = 

tent, Dortoz Alphonſo en en to appear again, 
riatt'onceiving this to be the beſt foz'him, foz that if the court thould diſcharge 

hun due inſufficiency ot the return, then they wonld pzeſently take him again, and The bebe 


kummit him, and then would amend their return, and make it better; and foz this by the Rule 


faule, ſu the good of the Doctoz, by the rule of the court, be was bailed, but not 0 f rhe Cours; 
doll diſcharged of bis Jmpziſonment; ; 25 bailed, 


Duport Plaintiff | againft Wildegooſe 
Detendant. 


pbk, - Entred Mich. 11 Fac. B. R. 
wwe Je: Rott. 202. = 


* Aae 6 4 wile * A Sond, the Defendant unn that the ſame was 1 Ro. 2. 20. 
eee ebenen, in certain Indentures made between them, An aatanef 
not plead; Hic in curia prolar; the Indentures, foz this omifsion, ft was vo 
| the Plea was not geo, accozding to 21 H. 7. Kellaway, f. 71. plac. 12. 21 Hy £51 
0 ol Debt bzought upon a _ the Defendant pleaded that tbe ſame Gr 
was 


AY 
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The KING againſt Cox. 


An Indict- I an Indictment foz a fozcible entry, George Croke took Exceptions to qual the 

_ for 2 ** Indictment, foz that in the concluſion thereof, (manu forte) & contra coromm x 

_ en- pacem regis, is omitted, the Indictment being (tortitudine, & potentia magna, but u 

2 manuforti alſo» becauſe the ſame was taken befoze one Juſtice of Pearce onely ; aj 

it doth not appear upon what Statute this Indictment was taken, there being tay 

Statutes : The whole Court clear of opinton, that the Jndictment was notgi, 

and ſo by the rule ot the Court, the ſame was quaſped afterwards, ($ ) The li day 

| of the Term. Paul Croke mobed this Erroz by wap of exception to the like Indie: 

Indiament ment, foz a fozcible entry, upon the Statute of 8 H. 6. becauſe he did not concluae 

_; per this to be contra pacem, and moved foz a Writ of Reſtitution, which the Cont 
m. would not grant, being the laſt day of the Term, | 


Genner Plaintiff, againſt Lucking 
Defendant. 


5 Entred Hill. 11 Fac. B. R. 
Rott. 499. 


An Actlon of J an Action of Covenant, the ſame being bzought foz Plowing of Lind, which 
. was not Nuper laid down foz Paſture, contrary to his Covenant. 
plo bas Haughton. If I ſell unto one all my Lands (Nuper) in the Tenure and occupt- 
plowed, tion of J. S. if they were in his Tenure twenty pears befoze, theſe Lands ſhall be 
ſaid to be Nuper, in his Tenure and occupation, and ſyall well paſs, 
Dodderidge. The onely queſtion in this Caſe is, what number of years ſhall be 
ſaid to be (Nuper) laid down, whether the number of 10 pears ſhall be ſaid tobe 
7 Covenant being, Quod arrabir, &c. ſuch Lands as were Naper, laiddown 
oz Paſture. | > 23g 
\ Haughton. The Covenant Is, that he will not Plow up the Uplands, which wer 
not lately Plowed ; the Plaintiff here ought to lap a certain bzeach, oz theAciond 
Covenant doth not here lie, and this he bath not here ſo done: What 
wall be made of this wozd (Nuper) is to be conſidered in ſome caſe, 14 years ſhall i 
ſaid to be Nuper, as in the caſe of ſale of Land, Nuper in the tenure and occupaſr 
on of I. S. 20 pears befoze in his tenure ſhall be ſaid to be Naper ; the whole Cant 
agreed in this, that the Plaintiff here ought to have laid a certain baeach of cob 
| nant, (S) that he had plowed up Lands, and ſhewed what Lands which were not Ns | 
udgement per, arrable Lands, contrary to his covenant z and this he bath not here ſo dont an 
or toe be, without this co ſhewed,becan have no cauſe of Action, and ſo the Declaration bel 
| bs quod defective herein, the Kule of the Court was, Quodquerens nil capiat per Bla. 


querens 
capiat per 


Billam. Doctor 
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2 Doctor Alphonſo, and the Colledge of Phyſitians | 
in LONDON m = 


Tot, That as touching this caſe of Doctoz Alphonſo, which concerns the —— : 
N colledge of Phyſitians in Londor, who committed him foz pzactifing of Phy- n age. 

ick, was bzought to the Bar by a Habeas Corpus; the Return was read, the ſame py gr 

ypon the reading appeared to the court to be inſufficient, no cauſe being therein 

ewed foz his commitment; John Moor moved the court fox time to amend the 


ISNT SID DS _SP -S 


Teturn. 

, Dodderidge. Clearlp the Return pere is not good. | | 

; Juſtice, The Cenſozs by the Act are to commit him, if they do finde 

him tobe faulty, pere ther have committed him, but not ſhewed wherefoze they did 

his in their Return, and ſo the Return not good; The court was clear of opinion, 

that the Keturn here was bad'and-inſufficient, n. 

11 Dodderidge, As to the motton made foz the amendment of this return; matter 
dan meerly in a Feturn is amendable, but not matter of Fact, which gors-6i 

juſtification of the Ampzifonment and Fine. da eee SE He 223-00 

. Rughton, At ve do pꝛactice til again, then you ſhall do well to niake a bettet 

Werrant fox the commitment of pim, we will doe all the right'we can to the Col- 

lag, but this their Keturn here is bad, and without all defence, -/ „ 

Doddendge. They are very well directed in Dottoz Bonbam's eaſe , Coke 8; Coke 8 pars, 

benz dal. 114. in what manner they'ougþt to make their return : Pere we all agree Ge 
in his, that che return pere is clearly inſufficient, and therefoze by the rule of the 
tunt, Doctoz Alphonſo was bailed until the next Term, then to appear again, the 
wa eoneeiving this to be the beſt foz'him, foz that if the court thould diſcharge = 
himbayee inſufficiency ok the return, then they would pzeſently take him again, and The 15 

kummit him; and then would amend their return, and make it better; and foz this by 3 Rule 


i 
PE ,\ i? 
+») »þ - 


une, faz the good of the Doctoz, by the rule of the court, be was batled, but not ** 
abſolutely diſcharged of bis Impaiſonment; 


Duport Plaintiff | againſt Wildegooſe 


KK. N NG 


Defendant. 
EEntred Mich. 11 Fac. B. R. 
i ee Rott. 20. ü 
li ot oy 4 ; | : g | | 
1 n Ackion of Debt upon a Bond, the Defendant pleaded, that the ſanie was 1 ko. 2. 20. 8 
. Wp yerko2memce of Cobenams, in certain Indentures made between them, Ao Aion of 


| not plead,” Flic in curia prolüt. the Andentures, foz this omifsion, it wag Peb upon a 
ax Fit the Plea was not good, accotding to 21 E. 2. Kellawayz f. 71. lac. 12. 2 fl Ff . 
" of Debt bzought upon a _ the Defendant pleaded that the ſame Gr. 


= 


was 


; Li . bY . : 4 3 | ge. aer. 
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was Endozſed, upon condition that if be perfozmed certain Covenants, containg; 
Jndentures between them; in this caſe the Defendant ſpall be enfozced to Hew ty 
Indenture, otherwiſe pe ſhall not be recetved to plead perfozmance of the Cite. 
nants, and foz that pe is pziby to the Jndenture. - AN ſind] | 
Coke. This is a clear fault, and without defence, foz be ought here to 
pleaded in this manner, to have ſhewed the Jndenture, and to have ſaid, Hie ing. 
ria prolat. this exception to the Plea is unanſwerable ; the whole Court Clear af 
* opinion, that the Plea ts not good, and ſo the rule of the Court was, Ideo inte 
— - Plain- Judicium pro querent, but with a Ceſſat Execution, untill the Court ould better 
e adbiſeof the execution. 1 8 


— 
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| _  Dupor Paſncft againſt Wildgooſe wa 

- Defendant. + 


0, 
An ARion of 9 an Action of Debt upon a Bond, fas not perfozming of an awd, te caſe 
— upon a * nppeared to be this: there being ſome differences between the Plaintiff andithe 


Defendant, they did refer themſelves to the Arbitrement of one John Scon 
did Arbitrate the Defendant Wildgooſe, to pap ſuch a fum of 2 — —— 
the Plaintiff; and alſo be did award Wildggoſe, to give ſecurity fo the payment 
of this money to the Plaintiffe, foz this the award exceptep againſt as not q 

Coke. This arbitrement, as to the awarding of ſecurity to be given by Wildgroſ 
to the Plaintiff, foz the payment of this money awarded unto him to be paid byte 
© Defendant, is a clear. void award, foz the Arbitratoz by his award, cannot einn 

pim to give ſecurity-to the Plaintiff, fox the payment dk this money unto him in 
' the Defendant, who is to pay this money, may by bis own aſſent give ſecun d 

The rule of pay. this, but not to be enfozced ſo ta doe by the award; the whole Court agreed ien 

the Court, in, and foz this cauſe the rule af the Court was, Quod querens ,nil capig gt 

r $13 08 tna, 1:24. 9.45 f d Mened 
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Duport Plaintiff, againſt Wildgooſe 
Defendant. : 


An Action of | bi an Action of debt upon a Bond, wherein Duport recovered againſt Wildgooſe, 

debt. and had ſufficient ſurety with him Foz the debt: Upon this Kecovery, aCGipus 

iſſued out againſt Wildgooſe the Defendant, and the ſame returned, and beine i! 

was Filed: A Scice facias iſſued out agalnſt his ſureties, one of the ſureties, in 

bis diſcharge, did ſuggeſt an Acton againſt Wildgooſe the Pzincipal, and had hls 

Bopp Here in Court, and being here in Court, to difcharge: þimſelf of teat 
hip, did move the Court, to have Wildgooſ the-Pzincipal delivered in Exe 

dez the Debt of Duport, and. in diſcharge of himſelf,, in regard that ik he han 

die befvze the next Term, be-could not plead this to the Scire facias, but he fand 

be then charged with the Debt; and ſo this being not to be. denped uno ite 
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ing but's Suretp, therefoze acco2ding to bis Pꝛaper, Wildgooſe the Pzincipal was, 
by the ule of the Court, committed in execution foz the debt of Duport: But note, 
that Diport did not intend to pzay tþe Body of Wildgooſe, to be committed m exe- 
foz his Debt, though pꝛeſent in Court, but his purpoſe was, to have had his 

in execution koꝛ the ſame ; and foz this cauſe the ſurety perceiving ſo much, 
and by way of p2evention, did bzing the body of Wildgooſe the Pꝛincipal into the 
Coſirt, and foz bis own diſcharge, pzayed to have him committed in executton foz 
the-Debt, and this fo be in exonetatione of him, being his ſurety ; and this being The princi- 
conteived to be juſt and reaſonable, was ſo granted unto him by the Court, aud pal in Court 
wort the Plaintiff was enfozced by the Court, of neceſsity, to pzay the Body of = — Prayer 
— 29 to be by ihe Court committed in Execution fox bis Debt; and ſo be 5 0 q 
da, and by the rule of the Court, Wildgooſe was ſo committed accozdingly : in executi- 
ghis by way of obſerbation, how a ſurety may diſcharge himſelf from the Execu- on, ny the 
125 uret 

. — 


Laik Plaintiff, againſt Emme 
Defendant. 


A Action bzought by tbe Platntiff, as Executoz of I. S. againſt the Defen- An Aon by 
[I kunt, and upon the Tryal the Plaintiff became Non-ſuit, Hyde mobed an Executor, 
Kurt to have colts foz the Defendant, the Plaintiff being Non-ſuit, upon the 2 ano- 
t of 4 Jac. cap. 3. where in any Action bzought, after appearance of the Stat. of g Jacs 
Mandant, if the Plaintiff be Non-Cutted, oz a Uerdict paſs againſt him, the De- cap. 3. vc, 
fendant to have Judgement to recover his coſts, 

Coke and the reſt of the Judges, in this manner anſwered, That accozding 
ls oor mer Rules, the Defendant in this caſe is not to have coſts within this 
tatule, faz that this Statute bath reference to a fozmer Statute, made in the | 
time et Muren Eliz. where incaſe cf an Executoz Plaintiffe, and becoming Mon⸗ 

ſuited, no Coſis ſpall be given to the Defendant : And ſo (as Man Secundary in⸗ 

fozmed che Court) hath been the conſtant cource, and ſo bath the Opinion been ok The Plaintiff 
all the Judges here befoze this time, becauſe that by the fozmer Statute, in ſuch an_Exccucor 
a Cale the Defendant was not to have coſts, and ſo not to have any coſts by this leitet — 
latter Statute of 4 Jac. cap. 3. which hath reference to the fozmer; and ſo by the pay coſts, per 
3 — the Plaintiff in this caſe being Pon-ſuited, not to pay anę coſts curiam. 

nt, | | 


Sir Thomas Waller Plaintiff, againſt Hanger 


; : 14 
een d » 6 Gui Defendant. 
” ng Y 5 5 | = : An Informa- 

E the Court was ioid in ths cf that Ste Tho Eu 
FW Jnr Fob e, the Cou in thts cafe, that Str Tho- 75% = 
2: MiSW-ltefr the Infolmer was bead, and therefoee pꝛayed that the Anfozmatton : — 
| and n farther paoceevitigs to be pad therein, the Jnfozmer being to 138 * 
de derein. en ee er 2 | Latch. 26r. 

ie Ir the Attozriop:Seneral kus the ming intoems againſt one, and this Cut. 33- 
natur Pyocoeds unto u Demurter; erer, banging this, the King's Attoz? 50. 933. 
L, E | 2 nep 
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ney dies, this Demurrer doth not die with him, but this ſpall pzoceed and gu m 
but tk one do infozm foz the Ring (as any one may ſo doe) if a Stranger ing, 
foz the Ring, and dies, hanging this Inkozmation, the King being Party to th 
ſame, this Infozmation, by the death of the Jnfozmer, ſyall not fail to the ground. 
upon ſuch an Inkozmation foz the King, the Judgement pere is to be, 1deo cog, 
deratum eſt per curiam, quod dominus Rex recuperet, and this is clear, and then. 
koze bere in this tale, notwithſtanding that Sir Thomas Waller doth infozm hen u 


- 


an Dfficer , and joyns in the Demurrer yiniſelf, and in his own name, yet jy 
- Judgement. in this caſe is 10 be given by the Court, not foz Bir Thomas, yh, | 
the Jnfozmer, but foz the Ring; therefoze, notwithſtanding that this can hath 
The death of been argued here befoze by the Judges, in which Argument, they were djvida in 
the Informer Dpmmton, (S.) Two againſt two, yet in regard that th2ee of the Judges gow, 
nor abare the Court have not .argued this caſe, therefoze this caſe ought now to be argued je 
— agatn, and accozding fo this, by the rule of the Court, a time was given ii he 
by the Court argument of this caſe here again at the Bar, Q1od nota. 25 


for Argu- 
ment. 


S pring and Plaintiffs, againſt Barret 
Defendant. 


An Aion FF an Action upon the caſe foz a Trover and converſion foz certain Goods, mn 
upon the Non culp. pleaded, a verdict was given foz the Plaintiffe, *. 

caſe fora Winn moved the Court in arreſt of Judgement, foz the Defendant, that the aut 

Troper and on is bzougbt by two Plaintiffs, foz converting of their goods, hanging which 

converſion. cite; and befoze Judgement, one of the Platintiffs dies; tyis matter moved inde: 

reſt of Judgement. ES Sr oY | 8 

Coke. This is no cauſe at all to Arreſt the Judgement, foz thep were the g 

of both of them, and by the death of one of the Plaintiffs, the goods, and all the 

Judgement Action foz the goods, ſurvives unto the other z the whole Court agreed herein that 

y the Court this death of one of the Plaintiffs is no cauſe to arreſt the Judgement, and therein 


= the Plain- the Rule of the Court was, quod intretur judicium pro querente. 


Simpſon Plaintiff , againſt n 
Defendant. 


| * N an Action upon the Cale foz ndt perfozming of a Pzomile upon Non alſumpft 
— — _— | pleaded, a Uerdict was found foz the Plaintiffe. : 

for a Pro- Hedley, Moved the Court in Arreſt of Judgement, foz that there is no good cut 

miſe. flderation ſet fozth in the Declaration to rafſe the Þzomtſe, the Cate appeared 
be thisz a Statute was acknowledged by the Defendant foz the perfozmanie of cer: 
taln Covenants contained in an Indenture of Demice by the Plaintiff, made m 
to bim, amongſt which Covenants, one was, That be Would not aſgign.owr ir 
Land to any one, the which Covenant be had bzoken » by alsigning of his ae 
ober; and fo by this the ſtatute came to be fozfeited, the Defendant then man 
deratton, that the Plaintiffe would fozbear to ſue him upon tbe ſaid. Stqtutts 6 

bzoken by the aſsignment, be did aſſume, and pzomiſe to pay him ſo much, th? 

be hath not paid , upon this the Action. baought by the Þlaintiſfe , and aw 
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dia im him againſt the Defendant. It was urged in Arreſt of Judgement, that 
there was no conſideration to raiſe this pꝛomiſe, in regard that the Statute doth 
not appear to be fozfeited 3 foz it is not here ſpewed, in the Declaration, by what 
nce he had alsigned over his Eſtate, being onely laid generally, that he had 
aſsigned ober bis Eſtate, but doth not (ew how; and fo in conſideration, that ye 
mould not ſue a Statute (being not fozfeited) he pꝛomiſed to pay him fo much, and 


ſothis is no good conſideration, 


„Cole. This is clearly a good Conſideration, and the Declaration good, notwith: - 


"Sanding all which hath been objected againſt it; foz this 1s ſo laid in the Declara⸗ 


uu but as an tnducement onelp to the Action, and in conſideration that the Plaine ... | 
a would delap a ſuite be had againſt the Defendant, be ſhould pzomiſe to pay _. 
zun much, this is a good conſideration, becauſe: ye hath a benefit by this; the 
Court all agreed with him herein, and that the Plaintiff needs not to ſhew, what 
Eſtate was conveyed over, noz pet how, oz by what conveyance the ſame was af: 

ober, foz that this allegation, is but as an inducement to the Action. 
Coke. Pere pou have pzomiſed, in conſideration, that the Plaintiffe would not 
cue you, upon this your Statute, being fozfeited, to pap him ſo much Money, foz 

payment, in an Action now bzought again you, you dught not now to reſozt 
to this, as to ſay that the Statute was not fozfeited, in regard the Plaintiffe yath 
not hewed ſpecially, by what conveyance this was aſsigned over; but generally, 
that it was conveyed over; foz that your pꝛomiſe to pay the Plaintiff ſo much, if 
he ur pou not upon the Statute foz bzeach of Covenant, this is-a direct adgh 
tance by your ſelf, that the Statute was fozfeited; and his fozbearance to ſuethis, 
was the ground of pour pzomiſe 3 the Court was all cleare of opinion; that the Des Judgement 
clication/ and:confideration in the ſame expꝛeſſed, is good; that-theÞPlaintiffe' had by che Court 
juſt-cauſe of Action, and fo the Kule of this Court was, quod judicium inttetur pro — Plains 
querente, ME ns” 


' Tompſon Plaintiff, againſt Withers, 
Defendant. 


hatin let fozth; that be bad a Leaſe foz years, made unto him by I. S. Kefer os 
15. 1% Kirk. 


mas life of the Leſſoz, it is here ſet foarh, that the Leſſee was, and fill" is — impli- 
PM ins therefoze the Leffoz muſt of neceſsity be living,” ofþerwiſe be could 

1 good and ſufficient averrment by implication, of the lick of the Lelſde; and —_—_ | 
b the Kule of the Court, Judgement was affirmed, ro me 

ws The 
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The KING againſt Underell. 


Naa, touch- JN, Þ Ota, by Coke chief Juſtice, (and herein the Court agreed: with him,) that i 


ing che ar- one did-carry Latrocinium along with him, þe might-then'be arri n 


lens aud de County, and carried into another, foz that this is Felony in all Counties; bai 
trial of them, one be arreſted in one County, upon the ſuſpition of a Felony, done, and coming 
in another County: he map then be carried befoze' a Juſtice of Peace, in they 
County, where rhe Felony was done, and to be thers tryed; and this ſo wag buy, 
in the Caſe of one Underel. * | 4 2 


* 


The KI NG againſt Phillips. 


* #4. 4 


Po was Endicted foz the building of a Cottage, pro habitariooe, contrary 


An Indie- 
| to the Statute of 31 Eliz. capite 7. exceptions taken to quoi _ 


ment Stat. of 
+ Eliz. cap. yicntment, the ſame being foz building a Cottage, pro habitatione 3 und it . 
* habrere. thewed, that any one did dwell in it; the Court clear of opinion, that the 

ae not fhew-' ment was gdod and ſufficient , the ſame being onelp tos the building of the en 


ing that an 
rr. 
Indictment 


Per curiam. 


Pole Plaintiff, againſt Godfrey 
Defendant. 


Entred Paſch. 12 ac. B. R gp 
Rott. 627. 


"IE by 


Cro. Ja. 351. 12 a ſpetial Action upon the Caſe, bzought by the Plaintiffe, againſi the Deum 
12Co. 128. 1 dant, being a Pzocuratoz, foz not ſummoning of bim, which he anger iu jo 
4 158 Mi done, by reaſon of which, be was excommunicated, and whether this Action lirth 
1 NA 5a. 7. bim foz this, e2 not, was the queſtion 3 Jt was urged, that this Auen 
ea ei not in this Caſe, foz this Beafon, that an Action upon the Caſe: iyrtb el. t 
+ | *_ where. the Plaintiffe hath received a Tempozall tozong, and dammage, which hen 


he hath not, by this Judgement of Excommuntcation had:agatnft him. 
| George Croke fe the Plaintiffez-the caſe bere is in a ſpectall Action woot 


. (caſe; fo2 the falſe return, ſentence was there given, foz coſts, and _ — 


awarded to the ſomner fox to warne the party, who hid it not, and a | 


| 'good anda juſt cauſe, i 
15 WE: 


tis pis neglen, he was dammiped, and this is the rant of the Action, uhichm! 


r 
7H 


© eenWw os a Tc. .  _ .._ _ _ 


—Thechief Juſtice. It a Somner, oz an Apparttoz do make a falſe return, by reaſon 

Cafe well lyeth, without any queſtion, becauſe he halb no remedy foz this in Court: 

Chziftian, foz that no dammages are there to be given unto bim; by 18 H.6. aPzo: 18H. 6. 
yibition wall be granted, foz that thep are not to yold Plea unleſs it be foz reparas 10 H. 6. fol. 


5 


EE 


. * ” * 


pet 7 E.. ſol. 2 i. 


if, and tperefoze an Action upon the Caſe well lieth foz this. 2 . 
"Goke Jaſtice. By this he bath here bzougbt him in crimen contomacix, and he 
hath ſuſteined very much dammage by this, and he hath no remedy there foz this, to 
repaire himſelf, and foz this cauſe he may well have this Action here, As to Actions 
upon the Caſe, ſometimes the quality of che perſon alters the caſe, as to the having 
of ſuch Aatons, the party peccant, is there puniſhed, pro ſalute anime, but not pro 
| damoo, here the Action, as it is bzought by the Plaintiffe, well lpeth, and he ought 
to habe his Judgement. : 
Hugnton Juſtice, agreed herein, that the Action well lveth ; here is a wzong done 
unto the Plaintiffe, and foz this be ought to be remedied here, there being no reme⸗ 
df fo; him, there in that Court. It the Caſe was foz a matter of Non feſans in 
he Eccleſiaſticall Court, no Action upon the cafe lyeth foz this, as foz not making 
M return, where no dammage is ſuſtained. J agre, the Caſe remembzed, foz re- 
fulng to induct a Clark, being paeſented, admitted, and inſtituted, that an Action 
upenthe caſe well lpeth foz this Non feſans, but pet, this is not ſo generally to be ta- 
zbut foz this wzong, done to the Plaintiffe in this caſe, bis Action upon the 
cale well lpetb. As to the manner of the Action, as it is here bzought, and ſet 
in the Declaration - the Court ought to habe Juriſdiction, oz the Action upon 
the caſe le. h not; foz then all is coram non judice, and the ſubſequent Exco nmu⸗ 
en void 3 the matter pere conſiderable is, whether this be pete ſufficiently - 


Coke. 


— 
„e. 


— PR 


— OG EQCERT 
ad wy . * 


— 
— 


2A 


iz 4 2 


Cote. A alt we pꝛecerdings there pad been coram non judice, no Aan 
on the caſe could then pabe veen.maintained, Jos if pe bad Declared thert peng 
pellatwnem, tos Qaceabie taking of bis goods, in an Action of detinue, ali ht 
- +: 21 tam non j ndice, an if ht be excommunicated in this rale, no Action upgy th 
„ caſe lpeth upon this Excommunication, fo2- any falſe return made in ſucha Calc 
-:2412 .: ap Tfficer there, but here the Declaration ts, pro legitimis expenſis, & lentenm 
Eg. 23 Hl. jegitima {pon this given, as it is agreed; and therefoze the Action is well loaugh, 
« _ and ſo.is'$ E. 4. 23 H.;. z monat old Pr. Agerds Records, in a Peobibinon, tube, 
\ ©. +-..1-, nk Cyed daz a Lay fee, whevens he ought fo ſuf fe T-ythes, and thece blo ay 
ße Eceleſſaſticall Connſances,:the other there ſurmiſeth, a modus decimmdi ache 
it is ſaid, this is fta a lay fer: adjudged, that he had well done, foz to Add. 
hibition, tos that it mas as.s Plea; de laico ſeodo, they may ſue there fu πι⁰ 
| —— a Prohibition lies, & E. 4. if one (ues foz tithes in kind, oz un ir 
when he bath a modus dec imandi, whether foz this an Action upon the cmi 
Js ſomewpat to be doubted, he cannot ſue there foz a modus, if they ham 
nulance of it. J. agree, that an Action lpeth againſt the Archdeacoy, im dei the 
| {pirituail Sberiffe, becauſe the Piniſter is ſpiricuali, but the thing is tempazal ] 
gree, that foz a Non feſans of a ſpirituall matter, no Acton upon theCaſe ly; 
bur otherwiſe it is, where the party doth receive a wzong (as it bath beenokye 
bed) but be it faz a misfeſans, oz fo2 a Non feſans, if no dammage by thigh 
unto the party, no Action upon the caſe then lpeth foz this, neither thallthe gary 
pape any Action upon the caſe againſt the Archdeacon, noz pet againſt hafinh; 
. biſpopgfoz retusall, &c. but a Quare Impedit, alſo no Action upon the Can i (4s 
ſuing in tbe @ccleſiaſiical Court, pro laico feodo, where there was a modus dj 
di, fog refuſing to induct, by the Archdeacon, an Action upon the Cate ins, i until 
this be done, he cannot make a Leaſe, noz yet can haue any of the tempozal pin 
the land, which is a wong to him, and tþecefoze foz this cauſe, an Anm 
Taſe lpeth, be is not excommunicated there, but onely.a Warrant to em 
: fame, and then be is excommunicated, Dodderidge agreed with him her 


Coke. By 5 E. 3. the Judges of the Common Law, are Judges of the E 
Kern u en this Court dere bath a ſuperioz power, there is ne Audgement ther 
Alben of excommünication, but pzoces onely there awarded te deneimer this. 2 
$E3. this paincipall Caſe, he Court ail agreed, that the Plaintiffe, foz this woonghyſin 
Judgement ſuſtained, bad juſt cauſe of Action, that the Agion upon the caſe hers, was nel 


given by t3* bzought , the Declaration good, and do the Kule of the Court was, Qoljuigun 


Plaintiffe. intretur pro querente. 
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Hlaulſey Plaintiff , againſt Carpenter of 


Defendant. 
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if Þ/lit.tipou.s Wand, upon Oier demauded, the condition appiſi 
— 51 Vet tobe, foz 2 papment of Chtldzens poztions, when thep married, & 
Bond. | 
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their full age of 21 years. In an Action of Debt foz non-perfozmance, the De- 
fendant pleads, that he had paid the ſame, cum, & quam cito, they came unto tþeir 
full age, generally, without ſhewing bow, upon this Plea, = 

George Croke demurred in Law, becauſe he hath notſyewed in his plea, when 


| they came to their full age, and when he paid the ſame, the payment being to be up⸗ 


Toke. This Plea here is not good, foz the cauſe alledged, generally, a Plea is | 
pot lo ſtrictly to purſue the condition, every Plea, which is not 1ſſuable, is bad. 22 E. 22 E. 4. fol. 
4-f0l. 25, 26+ Sir James Harrington's caſe, if a man be to make unto another a good — 5, 26 Sir J. 
4 fofhcient releaſe, in an Action of Debt bzought, be pleads, that be hath done 3 | 
this generallyztþis is no gdod Plea ; but he ought fo ſhew how, that ſo it map appear 

tothe Court , whether the ſame be good, oz not, and ſo is 22 E. g. fol. 15. and fol. 22 E. 4. fol. 
40 4 in the Lozd Liſles caſe, it is a good Kule to be obſervedin Demurrers; al- 15. Sc fol. 40. 
to chew the cauſe of the demutrer, as pere the ſame is expaeſſed. Spry 
-Dodderidge. Af there had been a day certain ſet down in the condition, then to g 
plend t, ſecundum formam, & effectum chartæ, this had been good, but not 

as here the Plea is, the time being uncertain, and therefoze pe ought pere to have 
wewed in his Plea the time when they came to the age of 21 years, and when he 

this money, this ought to have been certainly ſyewed in the Plea, tþat ſo upon 


iyi Mie might have been taken, be ought to have ſhewed who made the Mill, and Judgment 
hath perfozmed the ſame, that ſo this map appear judicially to the Court, given for the 


Noe well perfozmed, oz not; the Court was clear ok opinion, that the Plea Flainiff by 


here was not good; and fo by the Rule of the Court, Judgement was given foz me Court. 


the Fat 


of | 


Nichols Plaintiff, againſt Catſey 
Defendant. 


Fun Action upon the Caſe foꝛ Moꝛds, upon Non culp. pleaded, a verdict was An Adion 

giben foz the Plaintiff, upon the caſ 

| George Croke moved the Court in Arreſt of Judgement, that the wozds, as they for words. 

are laid in the Declaration, are not Actionable, the caſe appeared to be this; the 

Plaintiff? layes in his Declaration , that be did exerciſe himſelf in facultate emen- 

a, & vendendi, that the Defendant did ſpeak thete wozds to the Plaintiffe (S) — 

Thou art a Bankrupt, and J babe many witneſſes foz it. It was ürged, that th? ; 
was not good, becaiiſe he hath not ſhewed wherein, that he was a Per- 

thant, he ought to ſet fozth in bis Declaration, that be was mercator. 

Cote chief Juſtice; this is after a verdict found foz the Plaintiff, which is dictum 

reritatis, and rherefoze to arreſt a Judgement, in ſuch a caſe, there ought to be 

quod and ſufficient matter ſhewed3 it ſhall not be pere intended, as it hath been 

alledged, that be uſed this faculty as a ſervants but as tt is here alledged in the 

it is well, and ſufficient; e whole Court agreed perein: anotper D 

bed, that he ought to averre, what goods be bad fold. | ah 

ef Juſtice; & tota Curia, this is not at atl materiall, the whole Court — 


per curiam, fot 


Arnd herein, that the wozds, as they are laid, are actionable, and the Declarati⸗ Ine princs; 


en good, and ſo the Rule of the Court was, Quod judicium intretur pro querent. 


K k Challoner 
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Challoner Plaintiff , againſt Petworth 
Defendant. 


A habeascor-  Y Pon the motion of Yelverton Sollicitor-generall, foz ſtap of Execution, the caſy 
ls appeared to be this. A Judgement was given foz the Plaintiffe at Brigoy, 
execution taken out, and the goods of Petworth were attached, and this was ina 
ſuite between them, foz compoſition, and a contract foꝛ Aron; the mation was, in 
ſlap of Execution, untill a Writ of Erroz, pere bzought, be determined, the which 
ſhould pzeſently be tryed, and if it then appear to be againſt him, the whole money 
ſhall be paid, and pzaped a Habeas Corpus foz the body of Petworth, 

Coke. Me have no power here to hold Plea of Fozraine attachment, becauſe we 
cannot here doe Juftice therein; a Habeas Corpus, moſt commonly being payed, and 
granted, are the ſubterfuges, to avoid the doing, and Execution of Juſtice; we may 
grant a Habeas Corpus, though there be no ſuite here; but pet the granting ef this 
is in the diſcretion of the Judges, we may hold Plea of this, but J will gent ame 
Procedendoes, then Habeas Corpus, becauſe that very much hurt happens to the qub- 
ject, by the granting of Habeas Corpus, they being chiefly obtained foꝛ matter of de: 
lay; we cannot bere in this Caſe apde you by the Law, but take pour Writ of &c: 
roz, foz you have no other remedy; there is no greater Juſtice oftentimes done, 
— then happens by the granting of theſe Habeas Corpus, the whole Court agreed with 
m. him herein; by the Kule of the Court a Habeas Corpus was granted, but hy 


would doe nothing to ſtay execution. | 


Fiſher Plaintiff , againſt Toung 


Defendant. 


An Action of FN an Action of Treſpaſs, the Caſe appeared to be this, a man made his Will, 
treſpaſs by an | and made the Plaintiff yis Executoz z an Adminiſtration was granted to the dr 
Executor. fęndant, who took the goods into his hands, the Plaintiff being Cxecutoz, pzobes 
the Will, and afterwards bzings this. Action of Treſpaſs againſt the Defendant, 

- foz taking of theſe his goods, and this by reaſon of the relation of the probate, 

by which it is a will, and be executoz from the time of the death of the Tefintez: 

Cole. And the whole Court clear in this,that the Actton of Treſpaſs here beam, 

well lpeth, without all queſtion 3 an Txecutoz ſhall bave an Action of treſpaſs ne 

amis, befoze ſeiſin, vecaulſe that he hath a pꝛoperty being made Executos, the Court 

Judgement clear of opinion, that. this Action of Treſpals well Iyeth, otherwiſe an Wund 
by getting the goods into bis hands bene . 


for the Plain- ſtratoꝛ may trice any Executoꝛ, | ; 
0 of the Mill; and ſo by che Kule of the Court, Judgement was given for 


Plaintiff, 


? Arfeld 
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Auſiell Plaintiff, againſt Feverhill 


Defendant. 


$a Prohibition moved foz by Noy, the caſe appeared to be this, the ÞPlaintiffe A Prohibiti- 

gave in Evidence at a Court-Leete againſt Feverhill, that be was a dzunkard , on. 

pen this he libelled againſt bim in the Spirttuall Court; upon this, a Prohibition 3 nr 
; prayed, and granted by the Court, foz that no Action upon the Cate lies a: 

gainlt one tos pzoſecuting a matter againſt another, in the ozdtnary way and courſe 3 

of Juſtice, and ſo is Cutler, and Dixons Caſe, Coke 4. pars. fol. 14. b. Eobe, 4 pars; 
Coke chief Juſtice, and the whole Court agreed herein, foz that otherwiſe, men f. 14, Ce. 

ſhall be terrifyed from pzoceeding in the legall courſe of Juſtrce againſt another, foz 


1 


- proceeding in this manner clearly, a man ſhall never be troubled, oz vexed in any 


tn 

If one comes to us at the Aſsiſes, and Petitions to us againſt one, and 
the good beþabiour againſt pim, he tyatl never be troubled by an Action © 
againſt him; foz this again. 26 H. 8. in Spilmans Reports, a man gave 26H. 8: Sr 
in a Court-Leef, againſt one, that ſhe was a Scold, upon this ſhe libelled man- Reports 
1 in the Spirttuall Court, and foz this a ꝓꝛzobibition was granted, Foz A Prohibiri- 

| not be puniched by way of Action, upon the Cate, oz otherwiſe, foz pzo- on granted 
ating a matter againſt another, by a legall way, and courſe of Juſtice; in thig ber curiam. 
pzintipall Caſe, by the Rule of the Court, a Pꝛohlbition was granted. 
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Freeman and Uxor Plaintiffs, againſt Freeman 


Defendant. 


— Hm 


3 


|mnfition upon the Cate fox a pzomife, the caſe appeared to be this. Upon a 1 Ro. Rep. 
1245 in Arreſt of Judgement, upon a Non aſſumpſit, and a Uerdict foz the Gr. b: 
Name. At was urged, tþat the Action pere bzought, did not lie, foz that there * Ko. Abr. 


4 Action 
upon the cafe 
for a pro- 
miſe. 


this. is a good Conſideration, to raiſe the pzomite ; 
n, clice ſuch à one, and J will pay pou foz the 
bent ſo many Cloathes, foz which, if he doth not 
Waun bath no benefit by this, pet this is a 
able to an Action upon the Caſe foz the 


Cole, f an Act be to be hone to another, at mp t t whi 

| | , at my requeſ},of which J am to have no 

"xe, zer to2 this A ſhall be chargeable, in an Action upon the Cafe; ta it Jdo ſay : 
Wther, deliver ſp much fo ſuch a one, — I will pay pol foz if, by this J am 

Ak 2 cpax* 


* 


oo "deration » and the party 


} 
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chargeable, and this is a good conſideration, to charge me with my pzomife, though 


— no benefit at all by this redounds unto me, the Court cleer of opinion, that in thi 
or the Plain- pꝛincipall Caſe, the conſideration was good, and ſo by the Nule of the Court, Jug: 


Codner Plaintiff, againſt Dalber 
'; ; 7 11 „ed m am nan 018 28 1 
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the Defendant ; to this Action of Debt thus baougbt, the Defendant; pient mi 
libere, & abſolute exoneravit, a preſato ballio, upon this-JPlea; the-Plaintifſe dome 
red in Law, becauſe he did not hew, bow be had ſaved bim harmleſs. in 
- - "Cook chief Juftice, Foz the Defendant to fag dy wap of-3pJea; Quodilibar, 3 
abſolute, ve had diſcharged him, this clearly is not (good, foz he-ought here 1 55 

coment, ſo that the Court map iudge ot the ſufficxency of the'Þiſcharge, wenn 

agement all agreed herein, that the Plea was not good, and ſo by the Rule of the Cut, 


u 

Jo the Plain · ˖ 2 the plaintiff. 
— Judgement was given foz the Þ 

an, E r 


Lovet Plaintiff, againſt Faulkner 
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An A8ion . an Action upon the Caſe in the nature af ebe | 
Fin againſt the Defendant, foz falfely-ictnſhig ofÞim of 1 et 
es of Gaol? Delrvery. In his Declaration, it is lafd, quod 1 8 70 


a Conſpiracy. the Juſit an 
2 Cr. 3 lrioſe, &c, ad generalem gzolz deliberationem, 


Lat. ze. Trealon, and whereof he was then befoze them, red. oak 
n 1 . 
* George Croke , That the Declaration is good by 9 H. 7. fol. 9. I Ihe 


Ro. r. 237. on is U or 
58e. abr. ' have power, of Gaole deltverp, and of O:er and Terminer, they may then well. 


_ l | 4. oe | = itle 
Kl. J. cl. p. Weir file as ther will, 3 Matiæ Brook ti 
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Bond appeared to be foz the ſaving of the Plaintiffe parmiefs; being d we - 
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Commiſſions. placito 24. wage 
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af (Gaol delivery, and of Oier and Terminer-, are ſeveral Commilsions, & 

es Cates fol. 103. placito eee iæ. 
on chief Juſtice, when you lap, ad generalem gaolæ delibetationem; there Put d 
the elstons being befoze ſuch, which have another power, and Commiſsions, not Commiſſions 
to'be intended to be the lame. Juſtices of Goale Deltberp, may meddle with rhe Ge F 


tall of Pziſoners there, being in pziſon ; but Juſtices of Oier, and Terminer, are 


net to meddle with Indicrments, taker! befoze another; unleſs they have alſo a 
commlſsion of Gotle delivery. I never pet did know in cale of Yigh Treaſon, and 
in the pzoſecution thereof againſt one, any Writ of Contpiratp ever bzought, there 
ig m.caſe in the Law foz this, but all the p2efivents are pro Felonia; Pigh Trea- 
on concerns the Perlon ok the King3 and there is na Book in Law, to warrant 
the teinging of ſuch an Action fox a Pzoſecation, pro proditione ; alſo Juſtices of 
* Peace, are not ſa meddle with matters of. Wreaſon; no colour there is foz the 
45. maintenance of this Action here baought; Jt had been a hard and a ſtrange 
thing, if the Powder Traitozs, foz the pzoſecutitas againſt them, might have had 
Mrits of Conſpiracy in caſe of Pigh Treaſon, there was never pet ſeen any Writ 
cp, alte proditionis, ſuch a Pzeſident, neither J, noz pet any other ever 
pet did ſee 3 no Writ of Conſpiracte Ipeth, unleſs there be two Conlpiratozs, 
and as to this, there is no difference,between thjs,.and the cace of Felony; but this 
Writ of Conſpiracie, is not allowable foz a Pzoſecution in caſe of high Treaſon. 
Knight and Jeroms caſe, was the firſt caſe, of an Action upon the Caſe bzought foz 
a Conſptracie , and in that caſe it was xuled, tbat the Writ of Conſpiracy lieth 
not, but in caſe where two do conſpire ; and if onely one, then an Action upon the 
caſe, in the nature of a Writ.of Conſpiracy. Iyetþ 3 this is the firſt Caſe here now 
of this nature, ad geheralem gaolæ deliberationem, if it be not expꝛeſſed in 
the Declaration, quod Legitimo modo acquietatus, no Writ of Conſpiracy, no2 pet any 
Action upon the caſe lpeth. 18 
Doddetidge Juſtice, the ſtile of the Court here is not good, they ought to have 
been named Juſtices, of Gaole delivery 5 thts is to be obſerved foz a ſure Rule, that 
in all caſes, where a Wait of Conſpiracy lieth, there being two oz moze which did 


; conſpite, and if but one, then an Action upon the caſe, in the nature of a conſpiracy 


nth pere the Declaration is ndt good, becauſe tt is not ſhewed therein, that they | 1 n 
wereJuftices of Gaole delivery. | 137 thi 9 5 l 3 


Hungen and Dodderidge, & tota Curia, every one; by his Math of Allegeance, 
ib bond to diſeover Treaſon, and to have one puniſhed foz this, by an Actien 


men che Caſe in the nature of a Writ of Conſpiracie, to be bzought againſt him; 


this ſhould be very hard; no Action upon the Cate lpeih againſt one, foz pzeferring 
df iin the Star- chamber againſt bim, in a legall courſe, 2 multo fortiori, io 
Auen upon the caſe , foz Conſpiracy lpeth in caſe of pzoſecution againſt one fo: 
Fg eaſon; and we will not give way to a Pzeſibent, to make a new pzeſident in 

is caſe, and do the Court inclined to be all cltar of opinion, wat no Action upon 


| tFiCaſe'did lie, in this caſe ;' but-by the whole Court, the Declaration here foz the 


tions taken unto it, is not good, becauſe it is not therein aberred, that they 

JInftices'of:Goale-deliveryz foz Juſtices at we Peace have not power to P20- Judgement 
ceed in matters of Pigh Treaſon, and ſo the Declaration not being good, fox this for the De- 
e and Judgement of the Court was, quod quereus Nil capiat, fendant, Oc. 


Bit |; p „ , ! 11 


Nota, that: the like caſe was, Termin. Hill. 22 Jac: B. R. Smith Plaintiffe a- 1 RO. 2. 258, 
Wt Crawſhaw g and others Defendants. Entred Trin. 21 Jace B. R. Rott. 65 1. Term. Hill. 
Aden upon the Caſe foz Conſpiracy was bzought, foz conſpiring to endigt 22 Ine. B-R, 
HePlaintiffe;-fo2 ſpeaking of treaſonable wozds, wozds which were Yigh Trea⸗ —_ uu 
Ton upon Now: eiilp. pleaded; a'verdict was given foz the Plaintiffe. It was mo: Cro. Car. 15 
win Arreſtor Judgement, that no Action upon the Caſe liech in this caſe being Jones 92. 
kun matter of Biqh L reaſon ; this Caſe was then long argued, and after __ de⸗ 

a ates 
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vate, the Court inclining te be of opinion foz the Platntiffe, that the Amon did wn 

lie, and that there was no difference, as to this, between the caſe of Trealon andi 

Felony ; this was not then adjudged, but the ſame was then adjourned fo2 the can 

Term. Paſch, to be better adviſed therein, afterwards, (S.) Termia. Paſch. 1 Car. Regis B. R. gy 

7 Car. regis. matter was then moved again ; and the court was then clear of opinion, that he 
B. R,. Oc Action upon the Caſe did well lie. ; 

And by Dodgeridge Juſtice, At 8 man calls another Traitoz, an Action upon ty 

Caſe well lpeth foz theſe wozds 5 a fortiori, an Action upon the Caſe; in the mam 

ok a Conſpiracy, foz pzocuring him to be endicted foz the ſpeaking of Treaſonahi 

Term. Mich. Mods, and acquitted z and the verdict here bath found all this to be ſo done, mals 

— 81 tioſe, and therefoae the Action well ipeth ; it was further at this timeadicung 

in, — * over „ and no Judgement given in it 3 but afterwards (S.) Termin. Mich. 1. Cx. 

— Regis. B. R. this matter was mabed again, and long argued, and debated, and by al 

was given for the Judges clearly reſolved foz the Plaintiffe, that the Action did well liez ab 

the Plairiff. the Rule of the Court, Judgement was then given foz the Plaintiffe, | 


GW 


Simpſon Plaintiff, againſt Sotherne * ' 23 2 
s | Defendant. * 

Entred Hill. 7. Jac. B. R. 

Rott. % %/;ůꝙGi e 


"7 my 


RITES | . i 

2 Cr. 396. IL an Action of Treſpaſſe, and Ejectment upon Non culp. pleaded, a ſpecial} . 
2 Ro. Abr. Uerdict was found, and upon the ſpectali verbig, the caſe appeared to be this) 
8822 Ric. Simpſon, being a Copibolder of Anberitance in Fee⸗ſimple. 43 Eliz. did ſuray 
An Action of der theſe bis Copipold Lands (jacens in extremis) unto the Load or the Panozz in 
treſpaſs and manus dcmini dicti manerii, Habendum , after bis death, ad opus & uſum;, of 
Ejetment,« the Infant then being in venter ia mere, and that if ſuch Infant dies without heinz, 
{pectall ver- within age, 02 befoze marriage, then pe ſurrenders theſe Lands, to the uieof ont 
1 Ro. 2. 109. John Simpſon, and'his Peres, accoading to the cuſtome of the Panoz ( being his 
Baother. ) Richard Simpion the Copybolder dies, afterwards Joan the Infants 

with which his Wife was with child, was bozne, the which Joan dyed 1 

the queſtion now was, whether John Simpſon the Platntiffe ſhould habe: is 

Coppbold Eſtate, accozding to the ſecond ſurrender, oz Elizabeth Spinke, (ur- 

der whom the defendant claimes) who was found to be hetre to Richard Simplep 

the Coppbolder, who made the Surrender, and alſo unto: Joan the Infant, whos 

kad. ; | | 1 HL 

Term, Paſch, Coke chief Juſtice. Clampes Caſe, which was in Termin. Paſch. 23 Elia. ü 
22 Eli. oberrule this caſe in this pꝛincipall cafe here, the Surrender was, in manu Dom 
Clampes caſe, ni. Habencum- after his death, to the uſes befoze mentioned, and ſo was Clampes 
Caſe (onely without any Habendum) in the like manner (5) a copppolder of it 
heritance, ſurrendzed his Copy-hold eſtate, in. marus Domini manerii, and yi 
was alſo to the uſe of an Infant, in venter ſa mere, after bis death, there quel. 
oned, whether this Surrender was good, oz not? reſerving thereby wnto bim 
a leſſer efate then he had befoze; this was after adjudged to be void, if it bed ben 
in another conveyance, and by the ſame reaſon alſo, it wall be void in caſe off 
Surrender of a Copppold eſtate; and ſo was ft adjudged in Clampes Cafe; -” 
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"fterwards, (Se) — woes adjourned to be argu 
qued by Harris, and by Hat! r. 12 Jac, B. R. this C = and further deb 
the Defendant. At was ur — Sergeant foz the Plain was moved — upon, 
no limization bythe Surren that he Would cal - —— ————— 
4 ere, is a mere NS e Su ould t „ 0 12. ; 
— nothing by ͤ— in asf — — — ney *. 
icito 50. A devil; » becauſe art, the iſſue i ven- 
al 2 but 49 — — — = _ 13 Eliz.D — — 
y this deviſe, 11 H. ] ye Infant being at is deviſe is not goo 303. 
ei of an — — — — . 
oa caſes of ——＋ being in 2 — — may b — — N 
, to the uſe of ht uſes ; if a m a cuſtome, ained do.179 
tone, then to the uſe o wieif, and his heires; 1 ded gs 77637 
well riſe, as 4. f and his — and when ſuch — in kee, at 
hall marry; os come to bis itlocks Caſe. Coke 8 this is good, and — ſyall be 
land, this doth very much di good by wap of limi ty years, then to th s when I. S. 00 8 pats 
ee We een n f ee 
We d. to e; but not mon Law; Topphold : 
this may —— an Eſtate — = — the — = be ſur- 
m Eſtate pzecedent, as in Re of a Will, o tte, unlels it be by w p any way 
Caſe, m Eſtate by will limi lowdens | # — deviſe — 0 ap of Uſe ; 
— — as the firſt in the ti 2 the nes — Bret, & — 
9495. I irſt in the limitation; r t, & Rigdens Pl 
ma bene got ae ae iti; pet god tte ore a derer a 
ngs Caſe, fol. 9 ap; as made good by Wi oke 8. f 344 Ge. 
Plaintiff, was os 96. which Cat appears by Willi by Mill, w 
ted. 16 Eli ale was a Villiam Cord 2 hich 
Fin, Wellock and k. liz. Dyer. fol rgued, Paſch. 36, Eli n Pr 
. 0 « I t 
ads 2 the Def 7 cited, Cok aſe, & Mi h 2 the C he 8 
Manas domini man 55 endant, tt was u Co Z+ pars. fol ich. 32. & 3 50 e 8, Pars. 
and if de dies — erii, to the uſe of rged, that this 0 8 20. & 21. in *. — 932 
furrenders thi kchout heire, b an Infant in ve urrender thus made, in A 
renders this to th „ befoze his ag enter ſa mere Wave , un 
DS — — 122 — 
0 F 1 , | = 
e ur a apr i abi n pt 
;deviſe. ought to he 2s. not upon the £ uſtome, to a , thisis a 
compared: unto co e to a perſo e Statute n Infant | 
<0; lne lie of the partic .. 
ent in fee, and liver. rties, and there! ; bere the ſu » may be 5 
tis gail be of erp within the view — — — 
oh, Sag no effect, Coke 2 3 — enter not, in the If makes a Feof: 
1 13 pars. fol. 55. in — parties, 
mat operate, to begl fo come, this is not good, i 5 and Harvis 
. befoze * futuro, and a — in cate of a Fre 
— e e 
shtire to bo ome, ſo the Þlai re is not warra urrender- of a cop im: fol. 33 — 
| N th: to th Plaintiffe ber nted by the K opphold E⸗ „Oc. 
fant which dy e firſt copyhol e, hath no tit] Kules of Law 
let the ſecond yed3 the firſt ſui der, which madt e at all, and the Defen noz 
et the ſecond cu ſurrende h made the ſur d the Defend 
is-Meerelp.vo1 trrender to the r here is void; render, and ant 
uſe 1 AD the Habend uſe of John Simſon is but admitting the — to the 
cullame f. this cannot ſtand um here being, f 8 vold. 1. This ſur ame good, 
Lame found, to and good by the Ky com the time of urrender her 
wu fund, to warrant this, and (0 Sules of Law an din vearh, to — 
the Common Law ame remaines to be e is no particular 
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Hegge & 
Croſſes Caſe 
Mich. 33. & 
34. Eliz. &c. 


Term. Mich. 
13 Jac. B. R. 
c. 


Phwdehs 
Com. Bret & 
Ridgedens 


ſuch a manner of convepance to be void, and ſo ts Hegge, and Croſſes Caſe Mich, 


& 34 Eliz. cited in Buckler and Harris cale Coke 2 pats. fol, 55, b. 

Coke chief Juſtice. Clampes caſe was this, a Copppolder ſurrender his 
Copy-hold Eſtate, after his death, to uſes ; adjudged to be a votd ſurrender ; n 
in caſe of fr&hold, not good, being made to begin at a day to come, ſo ltkewiſe guy 
it be in Caſe of paſſing of a Copyhold Eſtate, by way of ſurrender; but this pin 
pail caſe map peradventure ſomewhat vary from Clampes Caſe, there he ſung, 
dꝛed after his death to the Lozd, to uſes; but here, in this caſe now in Queftionhe 
turrenders to the Lozd, Habendum after his death, to the uſe, &c, As to the gy: 
render here, made to the uſe of an Infant in venter ſa mere, this is merly boid, 
it is then to be conſidered, whether this limitation be void oz not? 4 Cay 
bolder ſaith, ⸗A ſurrender my Copy-hold Eſiate, and if my Cyild which hal be 
bozn, dies befoze bis age of 21. pears, that then my Bzother wall have this, is 
clearly map be good enough; and ſo without any farther debate at this time, 
fame was adjourned over farther to be debated. 

Afterwards Termm. Mich. 13, Jac, B. R. this caſe was moved again. 

Haughton juſtice, A ſurrender with a Copyhold Eſtate, to the uſe of andjer 
is a Convepanice, and a man cannot make a Convepance to begin upon a contin: 
gencie, no caſe there is of this; and pere this is merlp a conveyance, and not a 
caſe of a deviſe foz by a deviſe it map be ſo. 

Croke Juſtice. By deviſe ſuch an Eſtate might be made, but not io n here it 
is, in point of a Surrender, which cannot be god, the Defendant here hath a 
double title foz himſelf, to this pong? Eſtate. | 

Dodderidge Juſtice, here in this Caſe, if by the Uiules of Law we can dot 
it, we ought then by theſe Bules of Law, touphold; and make good, the intent hen 
of the parties, here we do (ce, and perceibe what the intent of Richard Sunpſon 
was, who made the furrender, and this is the duty of the Judges to do, ut res na- 
gis valeat quam per-at, and this they are to do, propter ſimplicitatem Lacotm, 
it is to be here conſidered, whether by furtender of a Coppholder of his Eſtate, this 
map fo be done; which cannot ſo be done by the Bules of the Common Lav, Po. 
dens Commentaires in Bret and Rigdens Cale: Af a man makesa Leaſe in f 
manp pears, as his Executozs ſhall name, aktet his death the Executozs do nam, 
pet this is not his Leaſe now, becauſe it was not his Leaſe in his life-time alu 
render made to the uſe of his laſt Mill, is god clearly, here the Copyholder ſur: 
renders to the Lozd, and interpꝛetation of this may be made, it map be pzeſent, and 


pet to have a future effect; this paſſing by way of ſurrender, doth anfwer md other 


Clampes caſe, 


- 


convepance in the Law; in this caſe nothing doth ſtirre,, oz is granted here um 
the Lod» be being onelp as an Inſtrument, to transferr this Eſtate oder unto 
another; Clampes Caſe, which hath ben remembzed, doth much trouble me, figi 
that caſe was ſo adjudged, that no ſurrender could be from a dap to come; if 
was fo, then this will overrule this Caſe here now inqueſtion ; but otherwiſeJ 
ſould doubt of it, foz my part, and therefoze J will ſ&, and peruſe Clanpes 
ales | 
\ Croke. Pere, if the Surrender had ben to be guided by a Will, theolt hab 
ben god; Poſito, that the Daughter bere had ben bozn in bis life time, and 
an eſtate, and fo-might bave a pzefent Eſtate in per veſted, this might make a dif 
ference. | 
Haughton. The Lozd here is uſed, but as the meanes, and infirument toconiy 
this Eſtate over unto another, this Caſe falls upon the Rules of Law, that one ea 
not paſs a Copyhold Eſtate, to begin, fcom a day to come, noz yet upon a Cot 
tingency ; no moze than a fræbold at the Common Law, he cannot ſurtender, thus 
to begin in futuro, at a future time. 
Dodderidge. This is petitio principii; Jf this Surrender be but a conbey: 
ance, then J agre this to be ſo; and that the Lozd pere doth neither take meg 
anp thing; the onely point pere is, whether this map be ſo eſtabliſhed, and m jo 
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bythe Lozd oz not. Af a Copp⸗polder ſurteaders hs copphold of Inheritance 
into the hands of the Lozd, fo the uſe of J. S. paping ofa 100 J. to his Executoꝛzs, 
within ſuch a time afcer his death, be to whoſe uſe this Surrender is made, takes 
by bote of this paeſently. A take this Surrender pere ta be god, till J bee 
Clampes Caſe to the contrarp. | | __— 
Haughton and Croke Juſtices, (abſent Coke) That this Surrender here in this 


pzincipal caſe clearly, is not good. This matter was afterwards moved again. 


f Coke. The meaning of Richard Simplon, the Coppholder, who made the Sur⸗ 
under, appears to be, that John Simplon ſpould have the Copp-hold land, if the 
lame had been lawfully conveped unto him: Flrſt the Surrender pere is to be exa- 
mined, and the validitp thereof, in regard of the manner of the lame; this Sur: 
there is double, 1. to the uſe of an Enfant in venter (a mere, and if the En⸗ 

fant dies befcze full age, oz marriage, then to the uf: of Joh Simp o, his bzother, 
and his Petrs; this ts a mere void Surrender, and ſo is the ſecond Surrender, 
which is idle; the death here is but the inſeption of this Eſtate to paſs by the 
er, and this is void in it ſelf; this goes to the root of all, foz out of the 

endec theſe uſes do ariſe; An Enfant in vencer ſa mere, cannot take an Eſtate 
neſently. As to this point, whether one ke ſimple may depend upon another. I 
will not now deliver any opinion, as touching this, having been beretofoze here ad- 
judged; and the ſa me Judgment afterwards in a Mrit of Erroz affirmed in the 
Exchequer Chamber; but A will not now ſay which wap; ik this had. been here 
done by a good conv. pance, it had been well, an Enfant in venter ſa mere, map 
take, there is an apparent poſſibility of him fo be; and this is not like the caſe of 
the Cozpozation of Jmbzoiderers in London, where a leaſe foz life was made, the 
remdinder to the Cozpozation of Jmbzoidercrs of London, whenas there was no 
ſuch Cozpozation at the time of 'tye Leaſe made, but afterwards they were made a 
vization, this remainder thus limited, was adjudged to be void; A leaſe foz 
life made, the remainder to William the Son of J. S. whereas he had no ſuth Son, 
this boid remainder 3 andſo it is ifa leaſe foz life be made, the remainder to the 
heirs of J. S. whereas there is no ſuch J. S. this is a void remainder; but it there be 


fich a J. S. the Heir may well expect; but the beſt and ſure way it is, to deviſe to 


one foz life, the remainder to an Enfant in venter (a mere, and ſo this is good, but 
not by the tirſt deviſe, to ſuch an Enfant in venter ſa mere, this cannot be good, 


Paich, 23 Eliz. Clampes Caſe, which was this. A Copyholder of Jnheritance ſur: Paſch. 23 Bl. 
renders his Copyhold Eſtate in manus Domini Manerii, to the uſe of another after Clamps caſe. 


hisdeach (bur without any Habendum, ) and this was adjudged to be a void Sur⸗ 
render, foz'that he could not thus doe, to reſerve unto himſelf by this way a partt- 
cular and a leſſer Eſtate than he had; but in this pzincipal Caſe here, the fame is 
with an Habendum after his death, to the uſes as afozeſaid, and this is all one, 
with Hegge and Crofles Caſe, befoze remembzed, which Caſe J argued, and it was 
this, Hegge made a Leaſe to Croſſe, to hav? and to hold, after pts Death, to 
— and made livery, Jt was urged, that this ſhould take effect by the 

P2zmiles, | 
Wriy chief Juſtice, and the whole Court clearlp, it ſhall not. Judgment is to 
b! given upon the whole matter, the whole frame and compoſitton of this grant 
is merelp void, and ſo thts Leaſe was adjudged to be vold; here in this pꝛincipall 
tale, the Surrender is not good; it is like unto an Attoznment, if the one oz the 
other dies befoze Attoznement, it will not then be good, foz there ought to be a 
pirftion of the thing, in the life of the parties, here in this caſe, the very foun- 
dation of all is bad; here it is to an Enfant in venter ſa mere, this is not good by 
mimnediate Surrender. It is God that makes heirs, and here Eliz, Spinke ts 
found to be heir unto both, (S) to the Enfant which is dead, and alſo to John 
Simpſon: here bis meaning was very apparantly, that John Simpſon ſhould have 
this Copyhold Eſtate. Af it had been pere by = of Kemainder to an Enfant in 
venter 
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venter ſa mere, this bad been god, but not ſo here in this caſe, 
and ſtrong cale againſt dhe Plaintiff. 

Croke Juſtice. As the caſe is here found, the Surrender is very defective, and 
alſo repugnant 3 if the ſame pad ben well found, the Plaintiff then might habe 
bad it, but not as the caſe is now here befoze us. 

Coke chief Juſtice. We all reſolve the Law in this cafe, to be againfithe plan 


—»„»᷑ ng 
wich ts a ten cir 


tiff; but he may be aided by better prof in another Action, but not in this; 
whole Court clear of opinion againſt the Plaintiff, and Co by the Rule of the Cour 


lor the De- J ent in this caſe was given foz the Defendant, & quod querens nil capizt d. 
fendant, Ce. Bülam. , . * . 


Sell Plaintiff, againſt Facy 
Defendant. 


An Aalon IF an Action upon the Caſe foz ſcandalous wozds, upon Non culp. pleaded 2 


upon the caſe 


Terdic was found foz the Plaintiff: It was moved foz the Defendant in arreſ 


for words. of Judgment, that the Declaration bere is not god, in regard that be lays in the 


x Ro. Rep. 
79. 
x Ro. Abr. 


35 


ground of his Action, a loſs of his Marriage, by reaſon of the ſpeaking & the 
wo2ds3 be lays the ſame in this manrer, Quod intendebat & conatus fuit, to have 
ſuch a Woman in Marriage, and that by reaſon of the wozds ſpoken of him, rec- 
ſavit, ſhe did refuſe to habe him; intendebat, this is but onely to ſhew what his Jn: 
tention was 5 be lays no communication of Marriage, and therefoze the Declan 
tion is not good, foz that he ought to have latd, Quod colloquium habitum fur de 
Matrimonio, but it is not ſo, and therefoze not good. 

Croke Juſtice. The wozds here are ſcandalous (being that be had a alan, 
oz ſuch like 'wozds, ) if he bad ſaid, Quod recuſavit, and had latd the motion of 
Marriage to her, this had ben gwd, but not as it is here laid, with a conatus ſui, 
this 1s not good. ; ; 

Haughton Juſtice agred with him herein. 

Dodderidge Juſtice. In an Action of Treſpaſs, foz beating of J. S. per quod 
ſervicium ſuum zmiſit, this is not good, if be do not lap it expzeſly fhat he was 
bis ſervant: In this pzincipal caſe, rhe Court was clear of opinion, that the 
Declaration was not god, but adviſed the ]PlaintiF to amend bis Declaration, and 
to lap, quod colloquium habitum fuit , de Matrimonio, if the Declaration her: had 
ben god, that there was a ſpech of Marriage laid, then this path been here ad 
Judged, that theſe wozds are ſcandalous, per quod be loſt bis Marriage, this hah 
been here adjudged god, foz a Ban Plaintiff, as well as faz a Woman ; the wende 
2 that be bad a Baſtard, oz wozds to the ſame effect, per quod he loft his Par: 
riage. 

Haugbton. If all the Women in this Town ſhould ſay, hearing of theſe wozds, 
ſpoken of him, that they would not have him foz a Pugband, ſhall this be ſufficient 
to give him cauſe of Action, by no means it ſhall not, but he ought to lap ſpecially 
in bis Declaration, that there was a motion of Marriage foz him, and this wght 
to be certainly laid, and not by intendment, as pere be bath laid the ſame to be, 
and then alſo to lap a refuſal foz this, and ſo a bzeaking off by reaſon of the webs 
thus ſpoken of him, and being thus laid, the Declaration would then habe ben 
good, and the wozds actionable, but here this Declaration is not god, and (o tht 
Plaintiff ought not to have his Judgment, 

Coke chief Juſtice. At a man be a Suiter to a Woman, and be in cn 
ca 
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-ationof a Parriage, if another man ſlander pim, we are to take Conuſance of it z, 
3s if a Copp-holo be granted fo a woman, camunu calte vixerit, of this we are to take 
knowledge 3 pere it is laid Conacus tut, this is not good, foz in an Action upon the 
Caſe bꝛougbt foz flandering of his Title to the Panoz of Dale, and lays in his De: 
clargtion, Quod intendebat, & cor-atus tuir fog to ſell this, this 1s not good, buc he 
ought to lap pꝛeclſely that he was in ſpeech and communication foz the ſale ok this; 
ſo here he ought to bave done in thts paincipal caſe, fez it he had here left out (in- 
rendebat & conatus fuit) all the other wozds are nothing, and of no fozce; ant 

oe wo2ds being bere in the Declaration, they are nothing, being onely in intend⸗ 
ment, and not in ad; but he ought to have laid ere in pts Declaration, an expzeſs 
Communication of Marriage, and thts to habe been effected, but foz theſe wozds, 
Cemtus fuit, is bad every ways, foz a Jury cannot try this, but be ought here to 

laid a certain communication of Marriage. 

Croke. Conabatur it is individuum vagum, he ought to have lald, Qued colloqui- 
um habitum fuit, de matrimonio, conatus fuir, to ſell his Manoz, is not good, in an 
Action upon the Caſe brought foz fiandering of his title, but he ought certainly to 

that he was in ſpeech of ſale of the ſame, and hindered by the wozds. | 

D:dderidge. The Plaintiffs bath failed here, in ſetting fozth his wzong and 
dammage 3 foz that intention is but the act of the mind, and this is to be taken 
dibers wapes. i 1 

Coke chief Juſtice. Conatuę, quid fe, non defivicur in lege. The Court was all 
clear of opinion againſt the Plaintiffe, that the Declaratton pere watz not good; 
and therefoze they adviſed him, to begin his ſute again, and to lap in his Declara⸗ 4 
ton, an eupzels colloquium de matr mon o; and a baratb, oz falling off, by reaſon re frre, 
of theſe wo2ds 3 but this Declaratton, as it is, is roo ſhozt, and not good, and fo 1“ capiat per 
Judgement ought to be given againſt the Plaintiffe, and accozdingly the rule of the Bilan. 
Court was, quod queiens Nil capiat per billam. 


The Earl of Sffolke Plaintiff, againſt Floyde 
Defendant. | 


Entred Trin. 12. Jac. B. R. 
Rott. 1327. 


[# in Action of Account, bzougþt foz Arrerages of divers lummes of money a- An Action of 
baun the Defendant , as bis Keceivoz, and to render an Account; the Defen- Account 4. 
tant pleads in Barre, that be never was bis Receiver, and this is found againſt pr" —_ 
hin, that pe was his Keceiver of 204 l. 18 8. to this the Defendant pleads, that 1 Ro. 2. 85. 

pad disburſed this 200 l. by the command of the Earl of Suffolk, and over and 1 Ro. Abr. 
beſides this, he had digburſed ſo much moze allo in ſurpluſage, and pꝛapes to have 599- 
Aldinance of that which be had expended, and laid out, moze then what pe had re: 
12 wn "ares to bave allowance of this befoze the Auditozs that were to take 

dunk, 1 N 5 

Coke chief Juſtice. By x E. 5. fol. 1. if one be charged in an Action of Account, 
as his Receiver, and he ſaith that be hath received it, and by his command after- 
Wards, he laid fozth and digburſed the ſanie fo2 bim; this be ſhall not plead in Barre, 
of the Account, but this ſhall be allowed unto him, upon his Account befoze Au- 
ditozs, and this is very cleare; the whole __ _ with him herein, and = 

1 , the 


3 
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the D:fendant could have no allowance, foz that which be had disburſed, of hö 
bead, above what he had received, 
Coke. This is a plain, and veryclear Caſe, that a Keceiver cannot disburſe ty 

any thing moze monep, then he hath received, without (peciall command (© t, do; 
42E.3. fo. 6. by 42 E. 3. fol. 6. placito 21 & 46 E. 3. fol. 9. if one be charged as a Receivgr ther 
placito 21. & he ſhall not habe any allowance, foz ſurpluſage money digburſed by him, but other 
46 E. 3-f0.5. wiſe it is, if be be charged as Bailp, there be ſhall have allowance of this; if hehaz 

here pleaded, that be was his Baily, and ſo habe demanded the Judgement gf th 

Court, whether he ſhould be charged as his Receiver, oz as his Batly ; fo2 that ag 

bis Bailp, pe is to have allowance foz bis disburſ ments, though laid out 

bis command 3 but not ſo, being charged as his Receivoz, ard here be 

bim, as bis Receiver, and ſo to render him an Account, and this is ſo done 

Ip to ouſte him from having of any allowance made him, In thts caſe, the cum vj 
Judgment agred. that the Defendant was to have no allowance made, that this his Plea was 
given for the not god; and ſo by the Rule of the Court, Judgement was given, and ſo entred in 
Plaintiff, the Plaintiffe. 


Chapman Plaintiff, againſt Fane Barnaby 
Defendant. 


| fo an Action upon the Caſe foz a Pzomiſe bzought againſt Jane Barnaby, En- 

An Action cutrix to her husband, upon Non aſſumpſit pleaded, a verdict was found foz the 

upon the caſe laintiffe; and upon a motion in Arreſt of Judgement, the caſe appeared tobe 

mic. Pe. this; the Plaintiffe pad ſold certain Wines to the Pusband of the Defendant, 

5 which money being not paid, and the Plaintiffe having a purpoſe to ſue the Defen: 

dant foz bis money , after the death of ber Pusband Ge acknowledged the Debt, 

and in conſideration that the Plaintiff? would fozbear yer untill ſuch a tine, ge 

—— then pꝛomiled to pay bim the ſame; that the Plaintiffe did accozdingly fozbear 

ber the ſame time, and foz not papment accozding to per pzomiſe the Action was 

bzought, and a Uerdict foz the Plaintife, Jt was moved in Arreſt of Judgment, 

that this Debt did grow due upon the contract of the Pugband, and that ſhe being 

his Executrix, made the pꝛomiſe to pay upon foabearance foz a time, which is not 
good to charge her. , 5 

Coke Chief Juſticez the Plaintiffe hath pere laid in fact o, that be bad foaben 
her long this is perſonals and actionable, and by this ber aſſumpſi's he jth 
made ber lelt liable to be charged; it is the common caſe, chat if an Execuim makes. 
a paowiſe to pap the Debt of the Teſtatoz upon fozbearance, he all be charged 
ip $1 on upon the Cale foz bis pzomile, if pe do not perfoam it; ard this ig 

rp clear. 

It was divers times ſaid by Wray chief Juſtice z that if an Executoz (as belt) 
doth pꝛomiſe to pay the debt of his Teſjatoz, that this is clearly a gocd my 
ſit, and ſhall bind him to the perfozmance thereof, and that tt is not needill 
(as it bath heen.now. objected) to pzobe that he had aſſets3 foz if he had nat, 
pet this his pzomice is good, and bis having of aſſets, is not matertal, and be fhall 
pere be charged by his pzomice, though be bath no ber efit at all tb reby; 48 if 
one lalth to ſuch a Scþool-waſter, teach ſuch a one, and I will gib. vau ſo * 
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ns; this is a good p2omiſe, and ſhall bind him, though be bath no 

ben hel pp it; ſo if one do lay to a Apaſon, build ſuch a houſe, — — pap - 
co mych money foz it, this is good; foz the matter conſiderable in ſuch Acti- 
won the Caſe faz pzomlces made, is not whether the party, which doth thus 
aſſume, bath, 92 18 19 have any benefit thereby, but onely whether the other, of 

m the pzomile is thus made, hath any manner of p2ejudice by it; and the pꝛo⸗ 
miſe made upon this is the onely ground of the Action; here in this pzincipal 
caſsit ig aherred, in facto, that be hath fozbozn ber, accozding to the Agreement, . . 

that as bet the path. not paid the ſame accozding to her pzomiſe; the whole Judgment by 
mo clear of opinion, that the Plaintiff bath zuſt cauſe of Action, that the De- — omg , 
cnation is gb, and lo the rule of the Court was, Quod Judicum intretur pro elaincg. | 


querent 


No, By Cook chief Juſtice, a Biſhop is onelp to fell Timber foz building, xves, what 

in fufl, and foz his other neceſſary occaffons, and there ts no Bifhopzick, but the Timber a 83- 

ſame is of the foundation of the King z the Woods of the Bifhopzick are called /*7 may fell. 

the Dower of the Church, and theſe are always carefully to be pzeſerved, and if and for wie 

je fl and deſtroy this, upon a motion to us made here of this, we will grant a P. Toter 
bitlon, and to this purpoſe there was a great Caſe which concerned the Bt- 

hop of Dureſm, who had divers Cole-mines, and would have cut down his Tim⸗ 

her Trees, foz the maintenance arid upholding of bis Wozks ; and upon motion 

in Parliament concerning this, foz the King, Weder was there made, that the 

Judy's here ould grant a Prohibition foz the Aing; and we will here revive 

in fox there a Þzobthition was ſo granted; and ſa upon the lite mation 


this wc fo; 5 
1 us in the like caſe, we will alſa faz the King grant a Paobthition, by . 


ante of 35 E. 1. At a Fiſhop cut won. a e Trees foz any cauſe, un- 
Abele; neceſſary reparations (as if be ſell the ſame unto a Stranger) we will 
gaitq Poohibition: And to this purpoſe J have ſeen a good Kecozd in 25 E. 1. 
there complaint was made in Parliament of the Biſhop of Duteſm, as befoze, 
cutting of Timber Trees foz his Cole-mines, and there agreed that in ſuch a 
1 Hohibition did ite; and upon mation made; a Pzobibition was then gran- 
i theJudges of this Court, and the reaſon there given, becauſe that this Tim⸗ 
has the Dower of the Church; and ſo it wall be alſo in the caſe of g Mean and 
tr, in which caſes, upon this ground we will grant Pzohibitlons; he 
cht agreed with bim herein. | 


Marſh Plaintiff, againſt Benchon 
Defendant: 


JP "Writ of Erroz to reverſe a Judgment given in the C. B. the Caſe appeared 4 Wile of 
to be this: A Writ of Annuity was there bzought, and a berdict foz the — 
Plaintiff, but the Jurp did aſſeſs no damages; afterwards , and befoze Judgment, ment in che 
the Plaintiff releaſed pis damages, and then had bis Judgment foz the annuity C. B. ina wric 
mel; to reverſe this Judgment, a Writ of Errour bzought by Marſh, againſt of Annuity. - 

m the Judgment was given, and this onely aſſigned foz Erroz, that the Jury | ay 2 
inen foz the Plaintiff, gave vim no damages, which they ought to have done. 1 fo. abr. 
760. 


. 
= 
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Coke. In Treſpaſs , Kaviſhment, de garde, valore maritagii, the Jury finys 
no dammages, the party ſhall not have a Writ to enquire of dammages, where 
the Jury are to find damages, ik not, an attaint, there no enqueſt of Dffice: 
an Eject one firme, no damages found, but after the party doth relzaſe his dy 
mages, this is good, and this he may well doe; and this not finding of damy 5 
by the Jury, is not now to be aſstgned foz Erroz, by the party who ſhould have pad 
the damages, : 

* Dodderidge-Joſtice. 1. The defect here is in the verdict, but not in the Judge: 
ment, and this defect in the verdict, may well be aided by the party Plaintiff. by hu 
releaſing of the damages; the whole Court agreed in this, that the Plaintif nov 

judgment could not alsign this matter foz Erroz; the ſame being advantagious foz yin, an 
affirmed per fo2 bis benefit, ſo is Beechers Caſey Coke 8 pars, and ſo the Rule of the Court wy, 
Curiam. Quod Judicium affirmetur. | 1 


2 fan 


Bird Plaintiff, againſt Aſtcock 


* 5 * 
7 ec 


Action upon If a ſpectal Action upon the Caſe bzought by the Plaintiff againſt the Defendaiy 
the Caſe ſor being a Carryer; a Boatman, foz a Lrober and Converſion of his Goods to him 
CR __ delivered, and they miſcarryeds Twdb Aitions by him bzought, the one a Treſpaſs 
1 Ro. Abr. the other a Trover andConverſion : Upon a motion now made, the ile « the 
867. 1 Ro. Court was, that he ſhould pꝛoceed in one of the Actions onely, (S.) In the Live 
Rep. 79- and'Tonberſion, ' I 155 4 85 e e 
Coke. There was à Tate reſolved in the C. B. when J was there, concenijng 

aveſcnd' Barge, in which were a great number of Paſſengers; one there had # 

pack ok great value, and of great weight in the arge, there ſuddenlp happtritd 1 

very rear Stozm, and they were all in great danger, and were, foz their own left 
enfoztey' to thzow out a great part of the goods, fes the ſafeguard'of their ſites 

which were then in the Barge ; amongſt which goods; 'foz the lightibrq of the 

Barge ,. this pack of Goods was thzown over: Afterwards, he which was the 

owner of this Pack, bzought his Action upon the Caſe againſt the Bargeman, fo 

theſe his Goods thus caſt over ; and we all there did reſolve it clearly, that this 

being the Act of God, this ſudden ſtozm, which occaſioned the thꝛowing ober of the 

Goods, and could not be avoided, and foz this cauſe. he recovered nothing; upon 

this reaſon is the Caſe in 6 Eliz. in Dillſons Reports, where one was bound to keep 

and maintain the Sea Walls from overflowing ; if this happen by bis negligence, 

this ſhall be waſt, otherwiſe if it ſo happen by the Act of God ſuddajinly, and fo uz! 


voidable ; the whole Court agreed with him herein. 
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Attoe & Al Plaintiffs, againſt Hemmings 


Defendant. 


Entred Trin. 10 ac. B. R. 
Rot. 969. 


gu Action of Covenant , the caſe appeared to be this, Thomas Taverner, An Adtionof 
I Jac. made a Leaſe foz pears unto Salisbury, who entred, and was thereof Covenant, 
aſſeſſed; Taverver doth deviſe the Keverſion unto Mary bis Wi'e foz her life, Ge. 
grants this. ober to the thzee Plaintiffs fo fozty years, if ſhe ſpall co long live : | Ro. 2. 90. 
$iliabury Attozns, makes bis Wife Executrir, and dies: An the firſt Andenture 2 flo, Abr. 
divers Covenants are contained, and upon which divers queſtions were moved: 44. 
dilisbury in the firſt Jndenture doth covenant to pay 37 l. Rent unto Tnomas Ta- 
rerner the Leſſoz, foz non⸗papment of this 37 J. Kent, the Action of Covenant is 
kought, by an Aſſignee of an Aſſignee of the Keverſion: Jt was urged foz the 
and theſe queſtions ſtirred. 1. The Lefſ& doth covenant in the Jn- 
denture of Leaſe, to pay 37 J. Kent yearly to the Leſſoz and bis Peirs, whether 
in and by conſtruction of Law this ſpall be ſatd to be a Rent, oz onely a ſumm in 
groſs by fozce of the Covenant; that it would be a ſumm in groſs, and no Rent, 
the wozds here being, That the Leſſe Covenants, Gzants, Condeſcends and 
with the Leſſoz to pay, &c. that this is no Kent, but an annual ſumm in 
groſs to be paid: Reddendum, faciendum, ſol vendum, theſe are onely the wozds of 
theLefſoz : Rent ought to be reſerved by the Leſſoz, and alſo by apt wozds of re⸗ 
ſervation, and this on the part of the Leſfoz þimſelf, which is not ſo here; in Plow- pion dens 
dens Commentar ee, fol. 13 1. in B oninęs and Beſtons Caſe, it is there queſito: commenta- 
Whether tuch a Covenant as pere on the part of the Leſſæ to pay ſo much ries, fo. 131, 
Pati, ſhall be in Judgment of Law, as a Kent, oz as a ſumm in groſsz in 26 UH. Oc. 
8. fol. 2 where the Mender doth covenant to pap 408. per arnum to the. Uendoz, 
there aged this to be no Kent, but a ſumm in groſs, and 10 Eliz. Dyer, fol. 275, 
the Lud Dacres Ciſe, where the Lozd Dacres did make a Leaſe of his Land and 
Stock to ſome Friends, who did covenant to pap 100 l. per annum to him and hits 
Wit, his Peirs and Aſſigns, during the term; this there reſolved to be no Rent 
to gato the Heir, but a Summ in groſs to go to the Executozs : ſo here in this caſe, 
beim by wap of Covenant and Gzant merely, is a perſonal thing. 2. If this be no 
Rent, then whether the Aſſignee of the Land ſhall bave this oz not, And 3. Whe: 
ther an Iſſignee of part of the Keverfion, as in this Caſe the ſame is, tbe firſt Ac- 
une fo2 lite aſſigns this foz 40 pears to the Plaintiff, if the firſt Aſſigns foz life ſhall 
ſolong live, Whether wis laſt Aſſignee may have an Acton of Covenant; it was 
lrged, that he cannot: Jt appears, Coke 5 pars, fol. 18. b in Spencers Caſe, what Coke; pars, 
Aﬀignees may have an Action of Covenant; and in the end of Spencers Cate, re: fo. 18.b Ge. 
ſolved that the Statute of 32H. 8. c. 24. extends unto Covenants, which touch 
(2 concern the thing demiſed , but not to collateral Cobenants, 14 Eliz. Dyer, 
fl, 309. Winters Caſe, and Coke 5 pars, fol. $5. Knights Caſe, that a Bar: 
fanee of part of the Reverſion, cannot take benefit of a Condition: Foz the 
Plaintiff it was urged, that this is a Kent-Service. and ſo incident to the Rever⸗ 
ſion; and when it is by way of Covenant by the Leſſee, by the ſame Jndenture, this 
!3a90d reſervation 3 and tþey are all the wozds of the Leſſoz, as well as - the 
a ,2(ſee 
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Leſſee, and all one, as if the wozds had been, that the Leſſee ſhould have thts 

and the Lefſoz the Rent, this had been good, and it is all one here in effet; ay 1, 
vers times, by the conſtruction of Law, wozds ſpoken in one ſenſe, an by 

party, ſhall be taken in another ſenſe, as a reverter, foz a remainder ; (a here by 
conſtruction of Law, this fyall be ſaid to be a Kent-ſervice, and no difference ther 
will be, where the Leſſee caith, that the Leſſoz ſhall have the Kent, and unto which 
the Leſſoz agrees, and where the Leſſoz himſelf ſatth ſo, by wap of agreement, and 


Browning and to which the Leſſee agrees, in Browning and Beſtons Cate, there is vut one ſj 


Beſtons caſe. 


but this caſe now here in Queſtion is a ſtronger cale; bere it is expꝛeſſed in ty 
beginning of the Covenant. In conſideration of the papment of the Bent hereafty 
mentioned, he did leaſe the ſame, ſo that this is by wap of reſervation, and ſo jn 
cident to the reverſton, alſo this is not ſuch a collateral ſumm, as ts objected, it 
is not collateral to the Land, foz it concurrs with the Land, foz it is, that the 
Leſſee ſhall have the Land, paping the ſame ſumm, ſo that it doth run with the land, 
and he which bath the reverſton fyall have this Kent; and this was the true intent 
and meaning of the Covenant. Alſo the Affignee of part of the Reverſion hall hate 
this; foz if it be a Kent, and be covenants to pay tt, either Debt oz Covenant ii 
eth foz it, which the Aſſignee may have, if it was a ſumm in groſs to be paid; thre 
he muſt be an Aſſignee of the whole Eſtate, oz not to babe it, ſo is Winters Cate, 


x4 El. Dyer, 14 Eliz. Dyer fol. 309. alſo it hath been adjudged, that an Aſſignee of part ek the 
fol. 309, Cc, reverſion is within the Statute of 32 H. 8. cap. 24. foz the Statute ſaith, A 


Gzantee oz Aſſignee ſhall take benefit of this; as touching the Dbjection, chat it 


is not averred that Mary the firſt Aſſignee of the Keverſion foz life, was living, at 
the time of the Action bzought, this is not needfull, the Law gives this Ann, 
at the time when this Rent is behind, ſhe was then living, but dyed afterwards; fn 
this Kent ſo behmd, in her life time, the Action of Covenant well lieth, fhe was 
living, when the Kent was behind, and ſo the Plaintiffs here are ſufficiently in: 
tituled to have this Action of Covenant. 
Coke chief Juſtice. This is as common as may.be, that an Aſfignee of a Reber: 
ſion foz part, ſhall have the benefit of a Covenant, and ſo it is in Hill and Grages 
Caſe in Plowdens Commentaries, there 1s no great difficulty in this caſe , bemene 
interpretandæ ſunt interpretationes vc res magis valeat quam pereat; here the Le 
doth covenant to pay to him, his Peirs, &c. ſo much pearly, weuld pou now 
have this Kent to go to the Executoz, it cannot ſo be, his meaning appears plainly 
to be, to pay this unto his Petr. Convenire is the agreement here of both parties, 
and here is actus cnotra actum, if he had ſaid, J agree that pou ſhall habe ſicha 
rent, this had been a god rent, and ſhould go with the reverſton, and when J did 


Browning and read Browning and Beſton's Caſe, being by Indenture, J did then take this clearly 


Beſtons caſe. 


32 H.8. C.24, 


Coke 5 Pars, 
fo. 18, Cc. 


to be a Kent; as foz the other point, J do hold it clearly, that the grantee of part 
of the Eſtate, being the Plaintiffs, Hall take benefit and advantage of this Co: 
venant here in Leonards cate, in the C. B. it was adjudged, that a grantee foz years' 
of the Keverſion, ſhould take advantage of a condi:ton, w'thin the Statute of 32H, 
8. cap. 24. and it is verp plain and clear, that ſuch a Gzantee may have an Action 
of Covenant at the Common Law, the old difference was between a Covenant 
perſonal and real; this appears in Spencers caſe, 5 pars fol. 18. where divers Cx 
ſes are put to this purpoſe. As to the matter of averment, the Leaie was made 
pere by Mary Taverner, who had the Keverſion foz life, foz 40 pears, to the Plain- 
tiffs, if ſhe ſhould co long live, with a Covenant foz the qutet enjeping of it, Ma the 
leſſoz dies, the Covenant well lieth foz the Rent behind in her life time; ka man 
maketh a Leaſe, reſerving rent, Habendum, foz many years . ſo that the reler: 
vation is placed befoze the Habendum, pet this is good, and the Judges by their 
confiruction, are ſo to marttal the wozds, as to make it to be a reſervation of the 
Kent, foz the whole term; bere the Plaintiffs have juſt cauſe of Action foz this 
Kenf, and this Action of Covenant here by them bzought foz the ſame, 1s well 


bought, Dodde- 
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1 rgely as the Covenant, and a Leſſee foz years is within this Statute, to take be: 
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* Dodderidge Juſtice» The Statute of 32 H. 8. cap. 24. extends the condition as 


; as to the aberment, there is no queſtton at all to be made of it, but 
if ary the Gzantos of ths Keverffon foz pears, if ſhe would live ſo long; if ſhe 
after the cauſe of Action did grow, this death of hers ſhall not take away their 
by way of Action, foz that Rent which was due befoze her death, which is 
tis Bent foz which the Action of Covenant is here now bzought : Ik one bzings 
an Action, as the Aſſignee of J. S. will this abate the Action, to ſay that J. S. is 
tad, clearly it will not. : 
Awghton Juſtice, and the whole Court agreed with him herein, and that the | 
ifs here had good cauſe of Action foz this Kent, which was behind in the Judgment 
ie time of Mary their Gzantoz, and foz which Kent this Action of Covenant is here 5, — 
well bzought by them ; and fo by the Rule of the Court, Judgment was given foz tiff : 


he Paine | 


1 PR 
. 


Clifton Plaintiff, againſt Oates 


Defendant. 


PaPyoþibition to the Spiritual Court, in caſe of trpal of the validity of a Leaſe, rg 
[ Coke chief Juſtice. The Civil Law will not allow of a Leaſe, unleſs that it (7.1 Court 
have Cradition delivery, and therefoze the ſame is not to be tryed there, but they e. ; 
are tobe pzohibited, becauſe they will there dzaw the matter ad aliud examen; if an 1 Ro. a. 61. 
acquittance be there ſhewed, they may try this there, but no Feoffinents oz Leaſes, 2 Cr. 350- 
whereln our Law and their Law do differ, but there they are to be pꝛobibited; here! — 4 
theone lud there that he had a Leaſe, the other ſatd that he had another Leaſe, this 
is triable there; but ik they will go about to try there the validity of Leaſes foz 
pears, they are to be pꝛopibited. a | 

Dodderdge Juſtice, The difference will be this, where a Tempozal matter is 
the main thing, and where but acceſſarily, a matter at the Common Law comes 
there in queſtion, upon a matter there triable, the oziginal matter being merely 
Spiritual, and acceſarily a Tempozal matter happens in debate, this is there 
tryable, otherwiſe it is, where oziginally the matter is not there trlable; there if 
they pzoceed, they are to be pzohibited, 

Coke, Ik one declares upon a Leaſe made to him by a Parton, who ſays be did 
ok demiſe , but Cues. him foz Tithes in the Spiritual Court, this matter of the 
Leaſe is trpable there, but here they are not to be ſuffered to try there the validity 
fLeaſes, foz that thep hold a Delivery to be made of Leaſes, as well as of Goods, 

QUiſe the ſame is not good: Where the one claims by virtue of a fozmer Leaſe , prohlbiti- 
nd the other by a latter, this is triable here, and not in the Spiritual Court, on granted 
hediff;rence befoze remembzed is to be agreed; in this caſe a P2ohibition was per curiam. 
franted per Curiam, | | 


M m Wright 
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Defendant. 


A Probibiri. FM a Pzobibition to the Dutcþy Court, fox pzoceeding there in a matter, after 


on to the Uerdict and Judgment at the Common Law, in an Action of Treſpaſs, 
— Coke, After a Uerdict and Judgment given in an Action of Treſpaſs, this mat: 


1 RO. 2. 71. ter is not to be b2oright into any Engliſh Court; this reſtrained by the Statute of 
x Ro. Abr. 4 H. 4. cap. 23. Eodem modo quo quid conſtituitur diſſolvitur, here the Judgment 
382. was given in a Court of Kecozd, and therefoze the ſame is not to be diſſolbed in the 
Mo.835,916 Dutchy Court, noz pet in any other ſuch Court; and ſo the Statute of 2 E.: 
Star. of 4 Hl. Cap. 1. in the time of King E. 1. a Quo Warranto was bzought againſt the Earl 
4. c. 23 Warrein, foz clatming of certain Liberties, in which he diſclaimed thathe had no 
3 In. 123. Warren, neither by Pꝛeſcription, noz pet by Charter; afterwards be obtained a 
4 In. 86. Charter foz to have a Warren, infra terras domini cales, he cannot now enlarge 
27 E. 3. C1: this his Charter by Pzeſcription, the Gzant was in the time of Ring E. z. The 
place in queſtion was Weſt-lin, an Actton of Treſpaſs againſt the Farmer of the 
King : where the King will pzoceed by Infozmation, be ought to pzcceed in a 
Court of Kecozd, not in the Dutchy. | 
Haughton agreed with him herein, and that it is a dangerous matter foz a Court, 
which is not a Court of Recozd, to meddle with a Judgment given in a Court of 
Recozd; and no Decree was there ever made, in Cale where a Judgment was 
given in a Court of Recozd. . 
Dodderidge. Me are here ſwoꝛn foz to maintain the Inheritance of the King, 
No Prohibi- us much as we can, and with all our power, but this is to be done dulp, and with 
tion granted, Juffftce by us done unto all, but not otherwiſe ; the whole Court agreed herein, 
but ended that in this caſe they were to be pzohibited, but this being a great caſe, it reſted 
between the upon a Curia ulterius adviſare vult, the Court was never afterwards moved again 
parties. herein, but the ſame ended between the parties. 


Goldſmith Plaintiff, againſt the Lady Plat 
Defendant. | 


"gs 
% 


an Action of I an Action of Debt bzought againſt the Defendant, as Adminiſtratrix of, 8: 

debt againſt who pleaded fully adminiſired; the Court was moved to Have her find Sure: 
an Admint- fies accozding to the Statute of 3 Jac cap. S. | 

"In" Coke chief Juſtice. This Defendant is not to find Sureties , upon this her 

Plea of plene adminiſtravit pleaded, foz that ſhe is not to anſwer the pzincipal 

Judgment of her own pzoper goods, but foz the damages onelp; this Plea is 1 

Bar, and it hath been fozmerly reſolved in the C. B. when J was there, that fr. 

Seat. of 3 ther an Executoz noz an Adminiſtratoz was within that Statute of 3 Jac. cap. d. u. 

Jac. c. 8, &c. Jeſs they pleaded ſuch a plea, by which it appeared that they ſhould be chargral, 7 


I. 0 |} 
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anſwer with their own pꝛoper Goods, this ſo appeartng, then they ſhould be within 
— ond to find Surettes accozding to the Statute, but not otherwiſe : but 
if here in this Caſz ſuteties ſhould be'found, this would then change the Judgment 

the Law, the which in this caſe here is conditionally, (with a Si habuerit) and 


if the ſhould here find Suretics, vou would then make the Judgment to be abſolute; 


the whole Court agreed with him herein, and ſo ruled, that the Defzndant here 
as not within the Statute of+z Jac. to find Sureties, but was freed and dilchar⸗ 


ged by che Judgment of the Court from fo doing. 


Ruſſel Plaintiff, againſt Backburft 
| Defendant. 


I. piobibttton to ſtay pzoceedings in the ſpiritual Tourt, upon a Libel there by 


Judgment by 
the Court , 
Oc. 


A Prohibitt. 
0 


'the Parſon, foz Tithe of U.1der wood, by reaſon of a Pzeſcription in non de- on upo 


cimando, for the Milde of Kent, this Wood growing in the Wilde of Kent. Her- 


den moved the Court foz this Pzobibition, foz theſe reaſons. 1. A whole Coun-- 


um generally map paeſcribe in non decimando, in a partirular place, and as a 
whole County may ſo do; by the ſame reaſon a partichlar perſon may, A Se- 
cond reaſon, the Statute of 2 E. 6. cap. 13. gives life unto this Pzeſcription, fox 
this particular place and Paeciner. „ 

Coke chief Juſtice. By Linwood, a whole Countrey may pꝛeſcribe in non de- 
citando, and ſo is Doctor and Student, in his laſt Chapter, fol. 166. b. but it is 
with this Pzoviſo, ſo that there is befides this maintenance foz the Parſon, other: 
wiſe the ſame is not good; the Statute of 2 E. 6. cap. 13. aids pou not at all in 
this caſe, foz a pzivate man cannot in this manner pzeſcribe : and to ſay that the 
Canqueroz never conquered this place, this is but Piſtozical and Apocryphal, foz 
hewas Conqueroz by compoſition pad: It is true, that in fozmer time, long ſtnce 
this place was not Tithable, becauſe thete was no Weod there but great Ttinber 
Trees, which were not Tithable ; but theſe being now cut down, waſted and de- 


ſtroyed, by the Yron Pills in thoſe parts, and as in many other places; now this 


place which was not tithable befoze, being now Under weod, and converted-into 
Paſitre, is now become tithable, and Tithe ſhall there be paid; and if waſte and 
barren ground, foz the which no Tithe hath ever ben paid, if the ſame be now me- 
llezated and converted into tillage, now by the Common Law Tithe ſhall be pze- 
{ently paid foz this, unleſs the ſame be within rhe P2oviſo of the Stature of 2 E. 
6, 4 from payment of Tithes foz a certain time, after the mellozati⸗ 
mn of the fame, as appeareth in the Statute, otherwiſe Tithes ſhall be paid pꝛe⸗ 
(ently; no Tirhes could fozmerly be paid here in this place, becauſe there were 
inely great Timber Trees here growing, but now clearly they ought to pay Tithe 
fe the Under woods, and this is the onety demand here; the whole Court was 
clear of opinion, that no pꝛohibltion ſhould: be granted here in this caſe, but that 
Litbe tyould be paid, , or ES 

Coke, Mill you allow the Parſon pere in this place Tithe Bey and Cozn; 
ad not Tithe Wood ? — | 

Dodderidge. By Linwood, and Doctoz and Student, a whole Countrey may 
be diſcharged from payment of Tityes, but this at the firſt, of neceſſity, ought to 
bib2alawfyll commencement by way of Compoſition; oz, &c. 


4 
Suit for 
Tithe Under 
wood; in the 
Wilde of 
1 
1 Ro. Rep. 
22. 
1 Ro. Abr. 
653. 

tatute of 
2 E. ö. c. 13 


Cote agreed with him herein, and ſaid unto Henden, Shew unto us an anciznt | 


Writing, by way of a Compoſition foz pour diſcharge of payment of Tithes ; 
be Statute of 2 E. 6. makes againſt you there, though no Tithe was ever ay 
| Am 2 | et 
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pet upon the meliozation of the Land, Tithes ſhall be paid pzeſently, if the 91, 


4 Prebble tute had not been made; the Court all clear of opinion againſt tbe granting of ; 


per Curiam. P2z8bibition, and ſo no Pzohibition granted. 


« 


Geſton Plaintiff, againſt Buller and Serls 


Defendants. 


A Scire facias I a Scire facias, the caſe appeared to be this, Dne was Arreſted at the Sujt or 
againſt the 1 the Plaintiff, in an Acton of Debt, in an infertoz Court at Yarmouth, and 
okd Bal. there the Defendants became Bail -foz him; the matter was afterwards removed 
1 Ko. Jes. by a Habeas Corpus into this Court, and new Bail here taken, afterwards this 
$5 — cauſe upon examination, was caſt out of this Court, and a Procedendo granted to 
x Ro. Abr. P2OCeed in the Jnferiour Court, and a Scire facias unto theſe Defendants, being the 
746. 7. old Bail: The queſiton was, whether this Scire facias here bꝛought, ipeth again 
Coke 5 Pars, the old Bail oz not. At was urged againſt the Scire facias, and Coke 5 pars, died 
fo. 70. Hoes fol. 70. Hoes Caſe, where the nature of a Bail is deſcribed, where in an Action of 
Caſe. Debt, and befoze any Judgment given, the Þlaintiffdoth releaſe unto the Bal all 
Actions, Duties and demands; afterwards Judgment given againfi the Defen: 
| dant, upon his default, and a Scire facias againſt the Bail, who pleads the pe: 
32 H. 8. I eale, adiudged no Barre, upon the wozds of the Bail, being conditional, 348.8, 
Brook, tit. Brook, Title Mainpriſe, placito 96. a man arreſted in London, found ſureties 
* to the Plaint, afterwards it came here by a Writ of pꝛivilege; afterwards a pro- 
pl. 96. cedendo came to pzoceed in London, this ſhall not revive the firſt Painpziſe c; 
1 H. 8. Curetiſhip, foz that once diſcharged, and always diſcharged, 3 1 H. 8. Brook, Title | 
rook, tit. Procedendo placito 13. & Brook, Title Surety placito 28. if a man be arreftedin 
Procedendo, London, and finds ſureties, afterwards be removes the body, and the cauſe by a 
pl. 13, Kc. Writ of Pzivilege, and is diſmiſſed , the Cureties are diſcharged, but contra it 
is, if the Plaintife obtains a Procedendo, foz that the Defendant did not pzove 
his cauſe of paivilegez foz there in effect, he was always a Pziſoner to the 
Franchile. 

Coke. When the matter is here by us refccted, and caſt out of this Court, and 
a Procedendo granted, we bp this, in a manner, were never poſſeſſed of the cauſe, 
and therefoze the matter to remain, and be in the inferioz Court, ſtatu quo-prits, 
and therefoze clearly the firſt Bail is here reviv:d, and the Scire facias well lies & 
gainſt them. But when the KRecozd is removed hither into this Court, and the 
Court once allows of it, and is poſſeſſed of the cauſe, and ſo the matter recozded 
here, and new Bail taken, then clearly the firſt Bail is abſolutely diſcharged, but 

as the caſe is here, it is es clear, that the firſt Bail is here revived. | 
Haugt.tor. This is onely to ſyew cauſe, and when the cauſe ſhewed is here dil⸗ 
liked of, and the matter is ſent down again by a Procedendo, then the mattet doth 

there reſt ſtatu quo. | 
| Coke chief Juſtice. If the Bail be here recozded, and the term paſſed; the firſt 
k 2 Cr. 203. bail is then clearly diſcharged; but if in the ſame term, we do here diſallow of 
Vel. 120, it, and ſend the Cauſe back again by a Procedendo, as.we map well ſo det, then 
121. the matter doth reſt in the Jnferiour Court, ſtatu quo prius, and the firſt ball is t: 


Dodde- 


* 
„ 
N 
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Doddetidge. Af the Bail be filed pere, and taken off again from the Kecozd, 
then it is no Keco2d3 the Cale in 3 2 H. 8. befoze remembzed, is to be underſtood, 
with this difference (S) where this Court is fully poſſeſſed of the matter, and the 
term be paſt , there the firſt Bail is abſolutety diſcharged; but otherwiſe it is, 
where the matter 18 diſallowed of by the Court in the ſame term, the cauſe being 
chen in thetr bacaſts, either to allow o2 diſallow of it, and when the Court doth dif- 
"Now of it, then it ts as nothing, and the firſt Ball is then clearly revived: And Juilgnens 
@ in this pzinctpal caſe, the Court was all clear of opinion, that the firſt Bail — this 
bert is revived, and ſo the Scire facias here well awarded againſt the old Fail, and Plaintiff 
acco2dingly, by tbe Rule of Tourt, Judgment was given, and ſo entred foz the per curiam. 


Plaintiff, 


Malcot Plaintiff, agai nſt Dean 


Defendant. 


fan Action upon the Cale bzought by the Plaintiff againſt the Defendant, foz an Action 
[ refuſing to ſeal a Bond tendered unto him, accozding to agreement, the caſe up- upon the caſe 
on the agreement appeared to be this, (5) the Plaintiff, the Deſendant, and ano- for refuſing 
ther agreed to be bound in 8. Bond, to J. S. fox the payment of ſo much money to . — a 
hin in a certain bargain of Wooil, at ſuch a day, and by ſtich a Bond, and in ſucþ 1 ko, 2. 71. 
g ſunzn, as ſpall be agreed upon amongſt them 3 1þz Plaintiff makes a Bond, x Ro. Abr. 
joent, and ſeveral , and tenders the (ame to the Defendant, to be ſealed by him; 424 
who refuſeth to ſeal the ſamk, and upon tbis his cefuſal, the Plaintiff baings this 
Auna; the ſole Mueſtion being, whether by this agreement, a jopnt bond aught 
to be made, and rendzed, oz whether it map be, a jopnt, and ſeveral bond, 

Coke, When the agreement is, that he and two otherg wall be bound, in ſuch a 
dum as they yall agree; this is to be a joynt bond, and nor o have been a bend 
loint and ſeveral, the relation goes to this which is certain, if he had here made 
a Bond, in which the Def:ndant ſole was bound, and tendered this unto hem to be 
ſzaled, this had not been god, therefoze a joint and ſeveral Bond is bad alſo. 

Dodderidge. Debt upon a Bond lieth not againſt the Yeir, if not bound; 
the whole Court agreed with him herein, and that without all queſtion, the bond 
here by this agreement, ought to have ben a joint bond, and being bere a joint and 
ſeveral bond t. ndered to him, to be ſealed, he might well refuſe ſo to doe, foz it Judgment 
ought to have been a joint Bond; this being otherwiſe, the Blamtiff had no cauſe cnn 3 
— and therefoze the Rule of the Court was, Quod querens nil capiat dee 


1 


An Action of 
Treſpaſs for 


taking of 
Hay. 


i 1] 


_— 


Willamore Plaintiff, againſt Bamforde 
Defendant. 


[ N an Action of Treſpaſs bzought, foz taking away of bis Pay z upon Non ly, 
pleaded, a Uerdict found foz the Plaintiff. It was moved in Arreſt of Juy. 
ment, that the Declaration was not good, becauſe pe hath not purſued his Ti! 
made in the Declaration. WD . ; 

Coke, A min bzings an Action of Treſpaſs, foz taking his Pap, and a, 


.beys unto himſelfa Title to it; this is moze than be ought to doe? but he aht 


to habe ſatd generally, Quare fœnum ſuum cepir, wlihout making of any tifle to i, 
and this is good; foz if one, as Executoz, bzings an Action of Treſpaſs, fo2 te: 
king of a Pozſe, whereas in verity, be never was Txecutoz, this is clearip gay. 
and bis being Executoz oz not, is matter ugatozp, and it is ſurplutage im 
Plaintiff, in his Declaration foz Treſpaſs done, to make a Title to hinifef n 


7H. 4. f0.44 this. 7 H. 4+ fol. 44. an Action of Treſpaſs upon the Caſe bzought, Quod Thee. 


2 
or the 


Plaintiff per 


Curiam. 


An Action of 
Treſpaſs in a 


lonium aſportavit, & illud ſolvere recuſavit; this is good, without making of am K. 


tle; and the firſi wozds are void, and ſurpluſage, and the other good t fo2 as the 
Rule is, utile per inutile non vitiatur; . the Court clear of opinton, that in this 
pꝛinctpal Caſe, the Declaration is god , this Exception notwithſtanding; fi it 
is but matter of ſurpluſage foz a Plaintiff, to make a Title in bis Declaration in 
treſpaſs; and if he makes a Title, and doth not purſue it, oz if his Title be mt 
god, this is not material, being but matter of ſurpluſgge, and nugato p.. 
Dodderidge Juſtice. The Plaintiff needs not make any Title in an Acton of 
Tretp aſs, the ſame being a poſſeſozy Action; but if be do make a Title in the un 
of ebidence, be ought then to purſue the fame, and make it god; but he needs net 
to make any Title in his Declaration, ſaying that this Pap was fo2 Tythe belon: 
ging to his Farm, which is moze than he needed to have done; this is but ſin⸗ 
pluſage, and ſo the Rule of the Court was, Quod Judicium intretur pw ques 
rente. | 


Watts Plaintiff, againſt Kempe 


Defendant. 


In Action of Treſpaſs, foz entring into a Pouſe, and into a Cloſe, Sur Na 
culp. pleaded; the parties were at Iſſue upon one of them, but not fas theo: 


Houle and ther; a Ulerdict found foz the Plaintiff, Jt was moved in Arreſt of Judgmen, 
becauſe the Action was bzought foz two Treſpaſſes, and but one put in Iſſue, a 
ſo foz this matter of bartance, the Plaintiff not to habe bis Judgment, | 


Cloſe, 


Coke 


— — 
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Coke, Two Treſpaſſes are here laid, the Dekendant pleads to iſſue, to one of judgment 
them, but not to the other, and this to which he pleads is found againſt him, Judg⸗ for the 
ment hall be giben foz that which is found, the whole Court agreed herein; and Pleinrif per 
therefoze by the Kule of the Court Judgment was given foz the Plaintiff, I 


Downes Plaintiff, againſt Hackseby 


Defendant. 
| ' 


| an Attachment upon a Pzobibitton, foz pzoceeding in the Spiritual Court, in an Attach- 
[ a ſuit after a Pzohibition granted upon a modus decimandi, ment upon 2 
we chief Juſtice, I habe ſeen a good Recoꝛd in the time of King E. 3. that if Prohibition. 
a Fw doth p2oceed contrary to a Pzohibitton, that not onely an Attachment, 
all be granted foz the King, but a fpectal Action upon the Caſe foz the Party al- f 
ly, fig this Pzoſecution thus againſt him, foz that ubicunque eſt injuria, ibi dame Record in 
num ſecuicur, to the party foz the which be ſpall have his Action upon the Caſe, mps E. 3. 
i Fitz. Nat. Bre. fol. 92. E. bath this Cale; an Action of-Treſpaſs upon the 
Caſe zought by one having ſerved one with a Pzobibition, and delibered the ſame 
md him, foz that pe, illud breve ibidem in luto projecit, & pedibus ſuis conculca- 
itz andcontrary to this did pzoſerute his Suit, in eadem Curia Chriſtianitatis, in Fitz. Nat. Br. 
togtempt of the King, and to the dammage of the party, &c. the pzincipatcaſe here fol. 92 E. 
was, the Defendant libelled in the Spiritual Court, foz Tythes in kind, a modus 
decimandi pleaded 3 and upon this a P2obibitcon granted; and afterwards he li⸗ 
bells again there foz theſe Tythes. A Kecaptton is by the common Law, if a man 
diſiraings once foz Kent, and after he diſtralns again foz the ſame Kent, which be 
ought not to doe, as appears by Fitz. Nat. Bre. fol. 71. E. here he libelled foz Tythes 
in the year 1610. a modus decimandi pleaded, and a Pzohibition granted, after- 
wards he libells again foz Tythes in kind foz the year 1611. this he map well do, 
being out of the firſt ÞPzohibition, as eſtrepements, are to be taken firictly, ſo ſhall 
labibitions, ye map well libell again foz the ſame Tithes, but not foz theſe, in the 
ſane pear, and foz which he was pzohibited to ſue; the whole Court, agreed in 
this clearly, that if be libelled the ſecond time, foz theſe Tithes in ſpecie,- foz which 
befoze he was pꝛohlbited; if he do thug ſue again, an Attachment licth. 
Dodderidge. Foz other Tithes, due foz another pear, be is not pꝛobibited, but 
onely not to ſue again foz the ſame thing foz which he was betoze pꝛohlbited; but 
as foz any other Tithes, be is left at large to libell again foz them, but not foz The Rule of 
thoſe contained in the firſt Pzohtbit/on, and ſo the Rule of the Court was, that if cone 
the libell be foz the ſame Tithes in the fozmer pzohibition that an Attachment for an attachi- 
- begranted foz this bis contempt , and the party alſo to have bis ſpeciall Action ment, S, Oc. 
won the caſe foz this unjuſt vexatlon. - 
Coke, Foz this I can ſhew a very god and an ancient Kecozd in the time of Trip. E. 3- 
. 3, this being a very great contempt of Juſtice, and of the Law, foz bim to li⸗ 
bell again foz the ſame thing in the Spiritual Court befoze pzohibited ; but if be 
te Tithes due in another pear, oz if tt be in the ſame pear, but foz othec 
Tithes, this Libell is good; otherwiſe it is, if he libell foz the ſame Tithes, in 
Je firſt Uibell, and Pzohibition contained. | 


Fox 
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Fox Plaintiff, againſt Whitchcocke 
Defendant. 


A Replevin. Tf a Keplevin, upon the pleading, the Caſe appeared to be this, That George 

2 — Fox being Leſſee foz 9 1 pears, did covenant and grant, that be would not alien 

38g, this Subpana forisficturæ, to any one, but to his Wife foz ber life, and afterwamm 

I Ro. Abr. foz the reſidue to one df his Childzen, oz foz ſuch default, to a younger Bzather: | 

408, 4222 Mhare Mueſtions did ariſe in this Caſe, 

OW. 152. Firſt, Wpether this Cobenant by the Leffee, that be would not alien, but (n 
ſuch a manner) ſhall enure as a conditton, and to have the fozce of a corditton, 
02 not. 

Second, Touching the bzeach admitting this to be a Condition, when he once 
made a lawfull altenatton, accozding to the condition, Whetber this alience he nw 
at large to alien to whom he will, oz ſhall be ſubject to this condition alſo, ſothatan 
alienation by him, contrary to the firſt Covenant, ſhall be a bzeach of the condition, 

Third, Tahether the acceptance of Rent by the Leſſoz (reſerved upon the irt 
Leaſe, after this ſuppoſed bzeach of the condition) Whetber this acceptanc: of the 
Kent, ſhall bar the Leſſoz of bis Entry foz the condition, oz not; this was argy- 

dd ſeberal times, by Davis, Whitlock, and Harvey Serjeant, foz the Def:ndant, 
Mich, ja Jac. and by Bridgeman, George Crooke and Coventrey, foz the Plaintiff, in the ſcteral 
B. R. Cc. Terms of Mich. 12 Jac. B. R. Paſch, 13 Jac. B. R. and Trin. 14 Jac. 

Firft, As to the firſt point, it was urged, that this Covenant here by the Lell 

not to alten, amounts unto a condition, and bath the fozce of a condition, this was 
. clearly agreed unto by the other ſide, the Authozittes cited being many, and dtrec 
28 H.8. Dyer in point; this controverted in 28 H. 8. Dyer fol. 6. and in Browning and Beſtons 


fol.6, Cc. Caſe, Plowdens Commentaries, fol. 132. 14 Eliz. Dyer fol. 311. 2 Eliz. Dyer 


fol. 169. Sir Richard Cromwells Cafe, 3 E. 6. Dyer fol. 66. 7 E. E. Dyer fol.7g. 
6E. 2. cited Plowdens Commentaries fol. 159. in Throgmorton and Tracies, Coke 
2 pars, f. 70, 71. Cromwells Caſe, | 

Coke chief Juſtice. Pere in this Caſe the Leſſee doth covenant and grant, that 
be will not alten upon patn of fozfetture z this is a plain and clear Caſe, that this 
is a condition oz defeaſance, and that he by this hath a conditional and a defeaſable 
Eſtate, and ſo is Dyer in thee ſeveral places; and this is ſo without all queſiion, 
eſpecially this being in a Leaſe fo2 years, which may as well determine by contrad, 
as the ſame map begtn thereby, and this is berp clear. 


2. Whether the Aſſignment here by the Leſſie unto Edward Fox, having a Wife | 


Nota, The 19. in it is fi 
— living, Whetber this be a-bzeach of the Condition, oz not; herein it is firſt be 
—_— conſidered, Whether this condition ſpall be extended to go to any Mike, which he 
condition is ſhail after have, oz onelp to his pꝛeſent Wife he then had: Jt was urged, that this 
for the bene- ſhall go to any Wife which ye ſhall have, and herein the difference will be, where 
—— ſuch general conditions do tend unto the benefit, and where to the pzejudice ofthe 
judice of che party: In the one caſe the ſame ſhall have a general conſtruction, in the other nol 
party. ſo; to this purpoſe is the Book of 39 H. 6. fol. g. The condition of an Dbligt- 
39 H. 6. f. 9. tion was, that if the Defendant , and the Tenants of the Duke of Vork, (ould 
ſtand unto the Arbitrement of the Plaintiff, ok all manner of Debates, that then g. 
21H.9.f.32. this doth extend but to the Tenants he had at that time, 21 H. 7. fol. 30. Puſctoes 
Cc. caſe, 27 H. 8. fol. 19. by Audlay; where the condition is beneficial, it * — 
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g large extent, but otherwiferivis where pzgudicial, 6 E. g fol. 31. & 14 H. J. fol. 5 E. 3. ol. 31. 
32. In Manuaty granted to one bb the PzivpofD. untill. bir be pzomoted unto a fit. — 

ficcent Benefice bp the ei; this all extend to ang Pzioz, 15 H. 7. fol, J. & 19 15 H. 7. fol. 
6. 9. A man doth deviſe that his Land ſpall be ſold by his Executczs, this mall!“ GS 

und co-Exeontozs of Executozs, with thisagra#27 l. 8 4fol. 15. in Dockwrays 27 H.8.fol. 

' caſe; all extend ro.allhts'Confreers 3 lo pere this condition not to be taken firictlyto 15: 

the Wifz which. be then bad; but unto anyWife be would yave: .. , 7 

Coke. The condition being, that he ſhall not alien but in this manner, to 8c, by 

his alienation unto the firft, ye hath now an abſolute Gftgte, and to pis Cate no 
candinon can be annexed; by the wozds of the firſt Covenant: Jt was then urged, 
jhatthis alienation to Fox, was no bzeach of the condition. becaul. he could nat by 
ac executed, convep this unto his Wife 5 to th s purpoſe is 15 E. 4. fal. 11. & 27 15 E. 4. fal. r. 
l. 8. fol. 27. 2-2. and lo this part of the condition 1s'votd. and impoſſtble, and there: b. Sec. 
#922 it yall ſtand god fog the reudue, as if the condition had bien, that pe ſhould not 
Ain unto anp but fo a moge foz life, and afterwards fo a pounger Bꝛother; this 
is void, as to the firſt, but all ſtand good as to the other part. It was objected, that 
h might be done by wap of Deviſe, and that a Deviſ® is an Aſſignee, within the 

Condition: ta this it was anſwered , that a-Deviſe is not compzevended within 
the wand of the Condition z the reſtraint by the condition is, that be ſpall not alien 
unto any but unto his Nie foz her life, and after to ons of her Thtidzen ; and foz 
default of Cuch, then to a rounger Bzother 3 that this wozd (N6) ſets him at ltberty 

zo graut to-thoſe which ark compzehended within the (Nin) & reſiduum termini, to 

oue of the younger B2others. | t 

Third, This liberty was to be executed in futuro, then it is to be conſidered, 
Whether Edward Fox, the @fſigne of Gecrge Fox the Leſſ@, ſyali be ſubject 
19 this condition, by bis Aſſignment over he ſhall be at liberty, and not ſubjec to 
the condition , by Dumports caſe, Coke 4, pirs, and by Leeds and; Cromptons Coke 4 pars, 
caſe there cited, fol. x 20. a. a Licenſe diſpencing with part ſhall be foz the whole; fol. 120. Sc. 
ti this wozd (vel) uni fratrum juniorum, gives him an election to alien to which 

of them he would; then out of the wozds of the Covenant, donanones, that is 
to be, inter vivos, by rhe firſt wozds of the condition, and the ſame not to be 
upplyed by a Debtſe, 27 H. 8. fol. 15. in Dockwrays Caſe, actus ſimplices , @ 27 Hg. f.15. 
man may do to his UWife, as to pap money to her, and the like, but actus civiles, 
not in criminal matters thep are diſtinct perſons, as the one ſhall not be. puniſhed 
cozpozally faz the other: The laſt matter conſiderable is, GWhether the acceptance 
of his Kent, hall bar htm of his Entrp foz the condllion: Jt was urged, that the 
acceptance ſpould be no bar, becauſl: it is not pleaded that he did accept the Rent be- 
dae bis Entry foz the condition ; and by Pennants caſe , Coke 3 pas, fol. 64, 65. Coke 3 pars, 
if ye accepts the Kent of the Afſigne, having notice of the Aff gnment , this fol. 54, 55. 
all bar him of his Entrp foz the condition; otherwiſe if he had no notice of it, CC, 
if he accepts of the Kent, where no Kent is due, this is no bar, as if the Leaſe 
was befo2e by bim avaided; as to the pleading here , (being that he accepted the 
Rent of the Aſſign ) (Sciens) him to be an Alf gne, this is not god, as it ts re- 
oled, Coke 4 pars, fol, 18. b. in Sir Gilbert Gerrards cafe, in an Action upon Coke 4 pers, 
the Cale, foz that the Dog of the Defendant, had bitten the Cattel of the Plain: . 19 b. Sc. 
tf (ipſe ſciens canem ſuum ad mordendum oves conſuetum) this is not god, foz 
tit the (Sciens) is not traberſable, noꝛ pet anp direct allegation; and wi h this 
ras 28 H. 8. Dyer, fol. 26. & 28 H. 6. fol. 7. in Cluns caſe , Coke 10 pars, o, 28 fl. g. Dyer, 
— that where a rent is reſcrved , at Michaelmas, oz 28 bays after, the Leſſa oY — 

tþ an election, and ik he pay it not at the Feaſt-dap, then this is not due till fol. 128. Sc. 
boy dap, and it ſhall then be as a reſervation at the ſecond dap: Pere in 
ns the rent wag ſo reſerved, and not patdon the Feaſt⸗dap, but after the 
tering "Wwe the rent befoze the ſecond day, and ſo befoze any rent due, 


Cake, Manp things are conſiderable in this Cale. 
Pn 


Firſt, 
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Firſt, Jt is a very plain caſe, that this Covenant and Gzant here an g, 
of the Leſſee, that be will not alien but to his Wife foz ber life, and after, c Part 
= is a condition oz defzaſance, and by this ye path a conditional and a wings 
Eſtate. | 
As to the Second point, The condition being, that ve will not alien to any 
but to his Wife, 8c. upon pain of fozfeiture z by the firſt alienation, this Party n 
whom the came is made, bath now an abſolute Eſtate in him, and to his Eftate ny 
condition can be annexed, by the wozds of the firſt Covenant. | 
Thirdly, As to the pleading of the acceptance of the rent of the Afſigns, wit 
(Sciens) this ts not god; by 22 E. 4: fol. 40. a Flea not ifſuatle, is not god, 
this is here confeſſed, that the alienation was made, and ſo the matter of the (Si. 
ens) is at an end. f | 
Fourth, Typen as to the acceptance, de redduu przdiQo; as to this, when 
matter in fair is doubttull, as pere in this Caſe it is, fog it map be he entred after . 
acceptance, and it may alſo be that he entred befoze ; in ſuch Caſes, unto inevitable 
Arundels caſe averments, we muſt and will give wap, ſo was it in Auf dels Coſe here, and m 
c- the Earl ot Salisburies caſe: Nuper Epiſcopus, this is a ſtrong infoacement to the 
Court that be was dead, without any ſpecial averment : and th's was a ſtronger care 
then the Cale now here in queſtion, foz bete it is impoſſible to have this to be rcd. 
tus prædictus, if he entred foz a bzeach betoꝛe vis acceptance; and as tothe (Sciers) 
this is to no purpoſe, foz he accepts this rent of bim as an Aſſigns, the cond. 
tional Eſtate cannot be pere added to the Aſſignee, foz pe by the Aſſignment mate 
unto him hath an abſolute Eſtatz ; if ihe Eſtate vad been here made bythe egy l 
bps Uife foz ber life, and foz the reſidue of the terme to hits Bzother,this wen had 
ben void as to his UUite,and god pꝛeſentip to his pounger brother, and this i dem 
clear; it is a difficult thing foz the Lefſoz this way to avoid this Leaſe, being fn 
91 Pears, and ſo this was adjourned to another time, with directions to jnſif ontly 
upon this, his acceptance (De redditu przdi ) which is the chiefeſt matter, f 
without all queſtion by this Covznant the Leaſe is condittonal, and by this defray 
ble. | ; 
Term. Paſch. Afterwards (S.) Termin. Paſch. 13. Jac, B. R. this matter was moved agu um 
13 Jace B. R. argued by Coventry and Wh tlock, and the fozmer points inſiſted upon, and by them 
— much debated. 

2 Coke. Clearly if the cond'tion had been to enkeoff J. S. of Black: Acre, and 1.0, 
of White-Acre, if he doth enfeoff I. S. of Black-Acre, this is not good unleſs heenfe: 
off the other alſo : Jt was urged, that a Deviſe map be applyed to the wozd aſſign, 

3 H.8. "<1 and within rhe meaning of the ſame, as 31 H. 8. Dyer, fol. 45. Parry and Herberts 
14 Elz. Dy- Caſe, a Deviſe within the word of Aſſignment, and 14 Eliz. Dyzr, fol. 309, Wine 
er, fol. 309. ters caſe a Deviſe and Aſſignæ within the Statute of 34 H. 8. of Wills, andifit 
dec. map be perfozmed in ſence, it is ſufficient, as 4 H. 7. fol. 4. Jf a man be bound to 
4 fl. 7. fol. 4. make a ſuffictent Eſtate to bis UiWife, foz per life, there by Fiſher he may make 


Perkins 1, 4 Leaſe foz a Woneth to a Stranger, the remainder to his UUlife, and this 
ge. is good. | 
os Coke. The opinion of Fiſher in 4 H. 7. is no Law; alſo if a Deviſe be made 


to a Moigne foz life.the remairdcr over this is a good remainder, as Perkins cl ich. 
plac. 567. But if a Leaſe foz life be made to a Moyre, the remainder ober both the 
Eſtates are void, by 9 H. 6. fol. 24. & P-rkirs fol. 109. placito 568. and Plowdens 
Commen:arees, fol. 35. in Colethiſa's Caſe. As to the Aſſignment, when the firſ 
who aſſigns is not reſtrained, the ſecond ſhall not be reſtrained. if the condition was, 
. that tbe Leſſe noz bis Aſſignees ſhould not alien without Licenſe, if the Leſſo? doll: 
cenſe bim to alien to one, thts firſt Aliene ſhall not be reſtrained from altening af 
terwards, foz without all queſtton, diſcharge the condition as unto the firſt man, and 
the ſame ſhall be altogether diſcharged. | ; 
Dodderidge. As to the wozds of the Covenant, that be will not alien upon pail 
of fozfeiture to any, Niſi uxori ejus durante vita naturali , and foz the reſdur — 


— 2 
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one of his Cpildzen, vel uni fratrum juniorum, tyis is Diſcretiva ſententia, & alter. 


AS 


ks 


Vas . - 
ke, The ſole Point reſts upon the conſiruction of this wozd (vel.) 
- Dodderidge. If this be a reficictive Clauſe, if doubifull, then withour all que- 
fon we ought to make ſuch a conſtructton thereof, as ſhall tend to the uphold- 
mg of the Leaſe, and this which is done not to be a bzeach of the condi- 


3 Jf a Leaſe be made to one, if he and his UUife , oz bis Childzen, ſhall 
(long live; it was adjudged in Coxes Caſe, that this wozd, oz this particle (oz) Coxes Caſe. 
it is, did viſ-joyn all; when the (vel) as in this pꝛincipal caſe pere, comes 
intheend of the ſentence 5 there, in Coxes caſe, the Leaſe was made to one foz life, 
and1he life of his WUite, 02 of yis ſon, be and the ſon dyed, it was adjudgedinboth 
Courts in the C. E. and in this Court, that the Term ſhould not be determined, 
hut that the UUlife ſhould have and enjoy the ſame, and upon this reaſon onely, (S.) 
tthe (vel)there dil: opned all, and made it Teveral ; and ſo in this pzincipal caſe 
yere (as thus adviſed) I think the Aſsigne of the Leſſæ ſhall hold his Leaſe, this 
aſſignment pere being no bzeach of rhe condition; and ſo this caſe was further ad⸗ 
jquened, foz the Court to be better adviſed heretn, 
Afterwards» (S.) Termino Trinit. 14 Jace B. R. this Cafe was moved again, and m Tris, 
I AC. B. 
_ Jn this caſe J hold the Law co be clear, and without any queſiion, that — — 
| firſt this (vel) vere, gives no election at all to che Leſſ, to alien the whole en⸗ and agjudged 
tire term unto his UWife, oz to one of his pounger Bzothers, but the ficſt altenation for Fox the 
| aut to be to the UUlife foz per life, and the (ve!) pere ſpall be foz the diſtribution Plaintiff and 
| of the reſidue of the terme, after the death of his UUafe, then to hts childzen, oz . 
| n default of ſuch, to one of his younger Bzothers, this is to be of the reſidue of 
. the term: And al ſo in regard that he cannot make an alienation to yis UUlife, this 
ought, by conſtruction of Law, to be ſuch an alienation as he map make unto his 


Uife, and this to be by bis UUtll, but not otherwiſe : Alſo there is noqueſtion to 
n he made of it, that when ye bath aliened to one, being a perſon within the limitati⸗ 
mot the condition,that this Alienee ſhall not be afrerwards bound by this condition, 
ö wtheis now at large to alien and aſsign this to whom be will, he being not an Al⸗ 
, ſign within the condition to be bound by it, but this is to be intended of an Admi⸗ | 
| niſtratez, an Alsignæ in Law, and ſo it is reſolved in Damports 4 pars, befoze re- Coke 4 pars 
8 membzed; but there is another matter in this caſe, which makes it very clear, (S.) Kc. 
* his acceptance of the Rent of the Aſſigne, (Sciers) knowing him to be an Alſsigne© 
it ef the Eſtate, and ſo a bar of his Entry, and ſo without ſaying any moze at this time, 
to the whole Court agreeing with him herein, and therefoze the rule of the Court was, 
ke that if better cauce was not ſhewed by the Defendant, by a day given, that then In- 
is treit judicium pro querente. : 


Coke. In th:s we go with the long continuance of poſſeſsion, by vertue of the 
de Leaſe ſo made as afozeſaid, 


8, Afterwards (.) onthe ſame dap given, this matter was moved again, and argued 

he by both ſid s, but pꝛincipally to the point of the acceptance, that it was no rent, be- 

ng ng accepted befoze it was due. | 

>| Coke. After Michaelmas, being the firſt day of payment, the Leſſe alſo hath an 

us, fletion to pay bis rent befoze the laſt dap, if he will, oz otherwiſe he may choſe whe⸗ 

It therhe will pay it oz not, till the laſt day; and ſo 1s Cluns caſe to be under ſtood, Coke 10 pars 
af: he may pay this rent on Michaelmas dap in the moaning, if pe will, here if be pays fol- 128. c. 
and this rent by their agreement, at anp time befoze the laſt dap of payment, this is a 


god payment, and ſhall be a god Bar in an Action of debt. 
Croke Juſtice. This acceptance ts a god bar in Debt, if he receives the rent 
1 after the firſt dap, and befoze the laſt day; oz if tbe Leſſoz, after the firſt day, and 
befoz2 the laſt, doth releaſe unto him, this -, a good releaſe , and a diſcharge — 
n 2 f 
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28 Eliz.c E. Ne rent, and ſo was it reſolved in 28 Eliz. inthe C. B. in Ede and Tyrrels Caſe, 
dec. Coke, Af the Leſſee pay bis rent thzee days after the Feaſt, afterwards, before 
the laſt day, the reverficnis granted away, this Gzante ſhall not have the rem. 
Barwicks Croke, In Buwicks Caſe, here it was reſolved that the rent was dye the firf 
dle. 


p. 
Dodderidge. All this pꝛobes directly that the rent was due the firſt day, 
Coke. It is due the firſt dap, at the election of the Leſſ, but not otherwite. 
Dodderioge. The Leſſte, by his not paying of the rent the firſt day, hath not by 

this loft his Election, fox he bath Electon ſtill at any time after, befoze the la day io 
pay the ſame, if he will; but this is the difference to be here obſerved, after hig fu 
jure of payment of his rent the firſt dap, be is not then compellable to pay this cen! 
befoze the laſt day, but he may well pap the ſame, if beſo will, and this yall be a 
good and a legal payment. | Fg 

Coke and Dodderidge agred Barwjcks Caſe to be good Law. 

Coke. The rent is debitum, the firſt day, but not payable on this day, unleſs the 
clans Caſe, Leifſie will, this being in his election: It was then urged by Serjeant Chibborn, upon 
fol. 128. &. Cluns Caſe, that after the firſt day is paſt without payment, it is not then due until 

the laſt dap, as there it appears, tol. 128. 
Dodderidge, If the Book be ſo, this was never our meaning in the argument of 
that Cale, foz we did then intend, that after the firſt day was paſt, without payment 
then it was not due till the laſt dap, (S.) not due by compulſion of the Leſſoy, until 

8 the läſt dap, but it is in the election of the Leſſæ to pay his rent befozethelaſiday, if 

N he wilf, and the Leſſoz ought upon his tender to recetibe it and ſo we did then, any 
| fifil do now ſo hold, at this time, the Court did all clearly agree this difference, that 

after the firſt day paſt, without payment of the rent, tt is typen in the election of the 
Leſſie to pay this at any time pe will befoze the laſt bay, be may well pay this 
within the time, but he is not compellable by the Leſſoz to pay this until the lad day 
th's is the difference, and in this manner ought Cluns Caſe to be underſtood, any 
not otherwiſe (S.) that by ſuch ceſervation after the firſt day paſt without payment, 
the Election ſhould be taken from the Leſſæ (which is not ſo.) The whole Court 
agreed Barwicks Caſe foz god Law, foz there it was no reaſon that the Leſſoz hou 
Ju ent {Joſe his rent, where the laſt payment was out of the term, and ſo the Court all agi 
5 — in this Caſe, that if there was a bzeach of the Condition by this aſſignment, yet 
> the acceptance of the rent afterwards of the Aſſignee, is a good bar, and ſo the plan 
tiff being the Aſſignee, hath a god title to this Leaſe, and gherefoze upon the whole 
matter the rule of the Court was, Quod judicium intretur pto querente. 
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The KING againſt Briggs. 


a Quo warrante, foz him to ſhew by what Warrant be claimes to have a Foz: a Qu War- 
oft, He puts in bis plea, and claimed to have a fozreſt 4a Court of Svanny- amo for 
notes, and this he claimed by a Charter granted in the time of Ring H. 2. (but ſhews — 2 
nat.) Yelverton the Kings Sollicitor, mobed the Court, that he might babe ſight Chanerog 
of the Charters, by which he claimed the ſame. Eing H. 2. 

Coke chief Juſtice, Mo Dubjec can habe a Fozreſt. 1 Ro. 2. 194; 
Dodderidge Juſtice, agred with him herein, and the reaſon of this is becauſe 2 Ro. Rep. 
| tut 8 Jufbce tat is incident to a Fozreſf, and none can make a Juſtice in Eyre, Sy I 
t the King. — 
wm It is a chaſe, and not a fozreſt, being in the hands of a ſubject, a Swan⸗ 
nymote Court, a ſubject may babe, but no ſubject can have a Fozreſt, becauſe none 
can make a Juſtice in Eyre but the Bing. 
Dadderidge, Prince Hemy, who ts dead, had a Fozreſt granted unto him, with 
a power alſo to make a Juſtice in Eyre, and licence to keep Courts; and the Duke 
of Lancaſter alſo had ſuch a grant, with ſpecial] Commiſſion, to make a Juſtice in 
Eyre, fog keeping of Courts. WIE 
Coke, To make a Juſtice in Eyre, and ſuch like, theſe are Jura regalia, 
Briggs here pleads a Patent, of King H. 2. and intttles the Earl of Shrewsbury 3 
adhews the Charter (prolat. hic in curia.) 
Yelverton, moved the Court foz the King that he might have ſight of the Char- 
ter, which the Court granted to him, becauſe the Defenvant claimes his Jntereſt by 
it; the Charter being viewed, was to have a Fozreſt within twenty Manozs, and 
farther fhewed the confeſſion of Six Francis Bacon then Attorney Generall, of the 
ſame; the Court upon this anſwered, that notwithſtanding thts Confeſſion of the 
Anorney Generall, we will not pet give any Judgment in this Cale, againſt the 
King ; fox no ſuch Judgment, in any Caſe is to be given, as in this, the famebe- 
im to be per petuall. | 
Coke, Pere is a Salvo, foz the King, Salvo jure; the whole Court ſaid 3 We will 
not heregive way to ſuch a Confefſron ; but this matter ſhall be tryed. | 
Coke. 3f he have no allowance, foz Juſtices in Eyre, this Charter is of no fozce. 
Bridgeman. Pere was no Uſage, at any time, of any Forreſt, noz of any Liber: 
ties ok a Fozreft. | | 
Coke. Briggs, I think will relinquiſh this, and ſo this caſe was adjourned, foz 
farther argument herein. 
| Afterwards (S.) Termin. Hillar. 12. Jac. B. R. this matter was moved again; and Term. Hil. 12. 
it was urged, that he claimed a Fozreſt by the Charter vf King H. 2. the which be Jac. B. A. his 
had ſhewed to the Kings Attozney Generall, and that he had ſatisfyed him there: — 
In, 3 
Hatton Ser jeant, Moved he Court to have Judgment foz Briggs, upon the Con: 
feſton ok the Kings Attorney General]. | 
Yelverton the Kings Sollicitor, infozmed the Court, that this Charter of King 
fl. 2, being time out of mind, and no uſage at all laid, to be in alt this time, there- 
foze Judgment is not to be giben upon this Confeffion. | 
Coke, J have obſerved, that J was Attoznep Generall, longer than anp one 
bath ben theſe 100, years, (unleſs it was Gerrard) and foʒ a note wozthy of obſer- 
bation, J never pet heard of an Attozney Generall of the King, to de in the time 
of his Attoznepſylp. As to the Confeſſion here ok the Kings Attoznep, _ 
wi 
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28 Eliꝛ. C. E. De rent, and ſo was it refolved in 28 Eliz. inthe C. B. in Ede and Tyrrels Cafe, 
. Coke, Af the Leſſze pay his rent yzer days after the Feaſt, afterwards, tefpe 
the laſt day, the reverſion is granted away, this Gzante Hall not have the rem. 
Croke, In Buwicks Caſe, here it was reſolved that the rent was due the firf 


Barwichs 
Caſe. dap. 
Dodderidge. All this pꝛobes directly that the rent was due the firſt day. 


Coke. It is due the firſt dap, at the election of the Leſſ, but not otherwige, 

Dodderioge. The Leffee, by bis not paying of the rent the firſt dap, hath not by 
this loft his Election, foz he bath Election ſtill at any time after, befoze the laſt day to 
pay the ſame, if he will; but this is the difference to be here obſerved, after big fx. 
jure of payment of his rent the firſt dap, be is not then compellable to pay thig ren! 
befoze the laſt dap, but he may well pay the ſame, if beſo will, and this hall be a 
good and a legal payment. Hy: N 

Coke and Dodderidge agtæd Barwicks Caſe to be good Law. 

Coke. The rent is debitum, the firſt day, but not payable on this dap, unlels gy 
cluns Caſe, It ſſe will, this being in his election: It was then urged by Serjeant Chibbor, pon 
fol. 129. &c, Cluns Caſe, that after the firſt day is paſt without payment, it is not then due until 

the laſt dap, as there it appears, tol. 128. | 

Dodderidge, If the Book be ſo, this was never our meaning in the argument or 

that Caſe, foz we did then intend, that after the firſt day was paſt, without payment 
then it was not due till the laſt dap, (S.) not due by compulſion of the Leſſs, 
i the {aff day, but it is in the election of the Leſſe to pay his rent befoze the laũ day. if 
: he wilk, and the Leſſoz ought upon his tender to receive it and ſo we did then, um 
I ſtill do now ſo hold, at this time, the Court did all clearly agree this difference, that 
after the firſt day paſt, without payment of the rent, tt is then in the election of the 
Leſſ to pay this at any time be will befoze the laſt day, be may well pay this 
within the time, but he is not compellable by the Leſſoʒ to pay this until the laſt day 
th's is the difference, and in this manner ought Cluns Caſe to be underſfocd, any 
not otherwiſe (S.) that by ſuch ceſerbation after the firſt day paſt without payment, 
the Election ſhould be taken from the Lefſ& (which is not ſo.) The whole Court 
agreed Barwicks Caſe fo2 good Law, foz there it was no reaſon that the Leſſo2 hou 
Ju ent lole his rent, where the laſt payment was out ok the term, and lo the Court all ag 
Plain- in this Caſe, that if there was a bzeach of the Condition by this aſſignment, pet 
the acceptance of the rent afterwards of the Afſignee, is a good bar, and ſo the plan 


Biff, per cs 


E. tiff being the Aſſignee, hath a god title to this Leaſe, and gherefoze upon te whole 
matter the rule of the Court was, Quod judicium intretur pro querente. 
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. The KING againſt Briggs. 


he puts in bis plea, and claimed to have a fozreſt 4a Court of Syaony- ranofor 
votes, and this he claimed by a Charter granted in the time of King H. 2. (but fhews clayming « 
kunt.) Yelverton the Kings Sollicitor, moved the Court, that be might habe fight Carco 
if the Charters, by which be claimed che ſame, * KingH.2, 
Coke chief Juſtice. Mo Dubject can have a Fozreft. 1 Ro. 2. 194. 
Dodderidge Juſtice, agræd with him berein, and the reaſon of this is becauſe 2 Ro. Rep. 
| -, -— 2 is ineident to a Fozreſt, and none can make a Juſtice ia Eyre, - oy . 
t the Bing. : 
wm Jt is a chaſe, and not a fozreſt, being in the hands of a ſubject, a Swan: 
nymote Court, a ſubject may habe, but no ſubject can habe a Fozreſt, becauſe none 
can moke a Juſttce in Eyre but the Ring. 
Dodderidge, Prince Hemy, who is dead, had a Fozreſt granted unto him, with 
a power alſo to make a Juſtice in Eyre, and licence to keep Courts; and the Duke 
of Lancaſter alſo had ſuch a grant, with ſpecial] Commiſſion, to make a Juſtice in 
Eyre, fo2 keeping of Courts. N 
Coke, To make a Juſtice in Eyre, and ſuch like, theſe are Jura regalia, 
prigps here pleads a Patent, of Ring H. 2. and intitles the Earl of Shrewsbury; 
andſhews the Charter (prolat. hic in cutia.) 
Yelverton, moved the Court foz the King that he might have ſight of the Char⸗ 
ter, which the Court granted to him, becauſe the Defenvant claimes his Jntereſt by 
it; the Charter being viewed, was to habe a Fozreſt within twenty @anozs, and 
hefarther ſhewed the confeſſion of Sir Francis Bacon then Attorney Generall, of the 
ſane; te Court upon this anſwered, that notwithſtanding thts Confeſſion of rhe 
Anerney Generall, we will not pet give any Judgment in this Cale, againſt the 
—— — in any Caſe is to be given, as in this, the fame be⸗ 
ing tobe per petuall. . 
Cote! Pere is a Salvo, foz the King, Salvo jure; the whole Court ſaid 3 We will 
not heregive wap to ſuch a Confeſſion; but this matter ſhall be tryed. | 
Coke. 3f he have no allowance, foz Juſtices in Eyre, this Charter is of no fozce» 
| 2 you was no Uſage, at any time, of any Foꝛreſt, noz of any Liberz 
lies of a Fozreſt. | | 
Coke. Briggs, think will relinquiſh this, and ſo this caſe was adjourned, foz 
farther argument herein. 
| Aterwards (S.) Termin. Hillar. 12, Jac. B. R. this matter was moved again; and Term.Hil.r2. 
u was urged, that he claimed a Fozreſt by the Charter of king H. 2. the which he Jac. B. A. chis 
* to the Kings Attozney Generall, and that he had ſatlsfped him there: — 
Hatton Serjeant, Moved the Court to habe Judgment fo2 Briggs, upon the Con⸗ 
elften ok the Kings Attorney General]. _—— 2 
Lelverton the Kings Sollicitor, infozmed the Court, that this Charter of King 
fl. 2, being time out of mind, and no uſage at all laid, to be in alt this time, there- 
foe Judgment is not to be giben upon this Confeffion. 
Coke, J have obſerved, that J was Attozney Generall, longer than anp one 
bath ben theſe 100. pears, (unleſs it was Gerrard ) and foz a note wozthp of .obſer- 
bation, I never yet heard of an Attoꝛney Generall of the King, to die in the time 
of his Attoneplyp. As to the Confeſſion pere ok the Kings Attoznep, — 
| wil 


[*: Quo warranto, foz him to ſhew by what Warrant be claimes to babe a Foz- 4 gu war- 
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will much fatiskye us, foz matters in fact, (if the ſame doth not concern the commy 
Wealth) as if one be pzeſented, foz keeping of an Alehcuſe, without Licence - 
the At oznep General doth confeſs , that it is an Inn, pet we will yabe this tid: 
and foz other common matters in fact, we will give credit to his confeſſion, Bir 
as to matter in Law, pis confeſſion ſhall not binde us; and this difference I hate © 
here often learned. | 
Dodderidge. Theſe sco pears, this Charter hath had no allowance, noz 3 
manner of urage of this Fozeſt ever bad as pet, by fozce of rhis Charter, and — 
the time of King H. 2. many a cold wind hath blowen, and many Fozeſts habe tem 
= disfozreſted, and tf he cannot hew ſome manner of uſage of th's, be-cannyt 
abe it. | | 
Cote. A common Peron may have a Chaſe, but not a F22reft, foz he canny 
make a Juſtice in Eyre, and therefoze no common perſon can bave a Fozreſt; tur 
he map have a nominative Fozreſt, and Swanymotes. EN 
Docderidge. Pickering Duke of Laucaſter, had a Foreſt in his hands, but was 
not able to make Juſtices in Eyre, (unleſs by ſpeciall Commicston ) and (ja 
the late P2ince Henry. | 
Coke, Agreed wih him herein, 
Croke J:{tice. By the Statute of Carta de Foreſta, omnes Foreſta vdianur 
and man? of them were d*sfozreſted, 
Coke and Dodderidge. A Swarnymote Court, doth not make a Foztill; but a 
Juſtice⸗ſeate onelp makes it. | 
Coke, That which cannot habe commencement, but by Charter; thisawht to 
babe allowance within time of memozy, by matter of reco2d 3 but if by peeſcript: 
on, he may ſtand upon it, and this ts cleare; and ſo this was adjourned till a fyr: 
ther time, to have the Kecozd in Court, and to be Argued. | 
Term. fil. 2. Akterwards (S.) Termir, Paſch, 13 Jac, B. R. this matter was moved again, 
— R. this and it was ſhewed foz Bigge, that King H. 2. was ſeiſed of Cleeve, which ete- 
— — ded it ſelf. into 21 Townes, and by his Letters Patents 30 H. 2. did grant this 
Forreſt unto Richard Clifford 3 àfterwards the ſame came to the Earle of Stress- 
bury, and ſo by mean Convepances, the ſame came to Oliver Briggs, who dyed fel: 
fed, and from him the ſame did diſcend, and came unto Humphrey Briggs, the now 
Defendant, in theQ 10 warrante, who pleads all this matter, the which plea, the 
Kings Attozney General hath confeſſed to be true. 
Bridgeman, Notwithſtanding all this. pzayed Judgement foz the King; upon the 
11 H. 4. inſufficiency of this plea, by 11 H. 4. the court ex officio ought to give Judgement 
fo? the King, ina Quare impedit, where a title appears foz him, though fewed by 
a Stranger; a fortiori here in thts caſe, where ir is by the ſhewing of the Varty 
bimſelk. It was urged, that the plea of the Defendant was inſufficient, and that 
foz two cauſes. 1. The Gzant is void, and not to be plꝛaded, being out of time ot 
memozp, in the time of Ring H. 2. which cannot be cryed; alſo a grant of H. 2. 
not pleadable, if he ſhew not an allowance of the {ame in Eyre, this appears Coke 
Coke + 9. pars. fol. 27. b. 28. a. h. in the Caſe of the Abbot de Strata Ma cella, but admit- 
2 28. ting the grant good, if the King grants a Fozreſt, nothing doth paſs by 1his, tut 
mo — the ſople, no liberty, they are magnalia corona, and not to be transferred, in ſuch 
Marcella à manner to a ſubjzct. he Carl? of Lancaſter hath a Fozreſt, but no back of it: 
caſe. The Duke of Lancaſter and Darham have jura tegalia, and in this regard habe a 
Fozreſt, but not any other ſubject; and therefoze his title here ts infufficient, he 
clatmes here a ſpeciall kind of Fozreſt afterwards, the Defendant diſclaimed in all 
the Courts, but in the @wanymnote, and attachments, but as to this, the ſame is 
repugnant, becauſe he doth firſt clain here a Fozreſt, and then all theſe , ex conſe- 
qu*n'e, and ſo here appears no title foz the Defendant, and therefoze Judgement 
ougbt to be given againſt bim foz holding of theſe Liberties ſo long, without any 
UUarrant, oz power ſo to doe. 0 
„ ke. 
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Coke. If you þave a Charter, befoze time of memozy, vou cannot plead this, 
#, ihout ſpewing ſome allowance of it m Eyre , if the ſame be of ryings granted, 
in point of Charter; but of things in point of pzeſciption, ryere pou ned not to 
bew Charter, but in ſuch a Caſe, uſage time out of minde ts ſufficient; as foz 
Lets, UQaifes , and Strayes , pzeſcription foz them is ſufficient ; but pet, if net- 
ther he, no any of his anceſtozs ever had them, but þe claymes them by a Charter 
granted in the time of Ring H. 2. and ſyewes fozth this Charter , this is not good, 

e this Charter cannot be pleaded ; if the King hath a Fozreft, and grants this 
unto a Subject, this grant is not meerlp vold, but he by this grant ſhall habe a Chaſr, 
hut no Swannymotes. 26 Liber Aſſiſarum, fol. 13 1. placito 60. the caſe of the bio- 26 Liber. Aſ⸗- 
don De Pickering, to which a Fozreſt was appendant, the King grants the Bai fifar. fol. 131, 
tick, to one in fee, rendzing rent, and after grants the Yonoz, with the appur⸗ Oc. 

es, to Edmond Countee de Lancaſter, &c. If the King grants a Fozreſt 
to one, and alſo grants unto him, that be chall make a Juftice-ſeate ;' pere he 

have a Fozred, by ſuch a ſpectall grant, with this 2xpzeſſion in his Charter, 

hut not otherwiſe, a man may have a Chaſe by pꝛeſcription; but if it be be Char: 
not good. 8 

2 Juſtice, Demanded whether he pleads this Charter , pro lat. hic in 

Cui, and ſealed , Jt was anſwered, that he did ſo, Dodderidge. The Earl of 

Oiſoid had ſuch a Charter, of the grant to him, to be Chamberlain of England, in 

the tine of King H. 2. and this onely under ſeale, and no other, that ever J have 


ſen, 2 
Coke. Officers of the Fozreſt, Uerderours, Regardours, &c. and divers other The Star. of 
things, are incident to a Fozreſt 3 the liberty of a Chaſe, comes of a fre UWarren, Carta de 
the Statute of Charta de Foreſta, reaches unto Fozreſis'made by H. 2. he map here Forrefta. 
plead the Charter of William the Conqueror, oz of William the Confeflor, as well 
u his ok Bing H. 2. - = 
Dodderidge, This is a very ſtrange Caſe, that a Confeſſion ſhould be here bp 
the ging's Attoznep Generall, be habing no other conveyance to ſhew foz this pig 
clayme, but onelp this Charter of H. 2. a Fozreſt bere this cannot be, foz he bath 
waived all the Pzincipall Courts of a Fozreft, as view of Kegardozs, befoze a Ju- 
ſtice-eate 3 the Swannymote, and Attachments do rot make a Fozreft ; the laſt 
Paince Henry had two oz thze Fozreſts. | 
Coke, The. Attachment and Swannymote Courts are onelp to pzeſent Agi- 
ters, Regardours 3 the Juſtice in Eyre, is to do nothing of himſelf, but upon 
their pꝛeſentmenis, by ſpeciall wozds, the king may paſſe a Fozreſt to a ſubject; 
but no man of himſelf, can make a Chief Juſtice, without a Juſitce-ſeate, the 
Court of Swannymote, and Attachmen's , is but of (mall, and to little purpoſe ; 
and do very much marvail at this Conkeſſion, the like to which J did never bear, 
heclaymes here a Fozreft, and a Chaſe within it, anda Chafe ye cannot have, clear⸗ 
_ a Pꝛeſcription, and ſo a day was given unto him, to ſhew his Charter to 


At another day Sir Francis Bacon the Kings Attorney Generall , bid recite 
the Caſe, and ſaid unto the Court, that betwen theſe (S.) udicunque fuerimus in 
Arelia, & Attornatus generalis, there is ſome affinity, In the time of Ring H. 
2: the firſt Charter was granted of this Fozreſt, and there have ben divers Char: 
ers ok confirmation ſince ; and Biggs here, conveys title to himſelf under the 
title of the Earl of Shrewesbury , two Acts of Parliament have ben made, the 
one in Ring E. Foarths time, and the other in King H. 8. that a ſubject map habe 
8 Fozreſt, but not a Juſtice-ſeat, foz this is Regal, but it is a Foreſt, and hath 
dwannpmotes. J have ben very ill uſed in this Caſe, to have this put on in this 
mamer ; after that J have made a Conkeſſion, of the clatme, and no Kings Attoz⸗ 
ne? hath bæn ut d ſo foz theſe 500 years; and J will hereafter take a courſe, that J 

will ut be co uſed again. IJ have two Powers in me, the one of Proſecuilon, the 
ſerond of Non proſecution, and of theſe two J do not know which of them is the 
| greater 
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greater, the ſeconds dall by the King's ſpeciall directions to me, whethy in lu 
caſes I ſyalbpzoced foz him, oz not, here in this caſe. 4 pate emired ter am „ 
Non prol. and confeſſed the plea, will you now habe a Judgment foz the Ming when 
as be himſelf will relinquiſh it. 2595 4 7] Wr 
Coke. A Non Prof, this is to be entered, hut we will he adbiled of the Aude 
It is a plain taſe, that Judgement ought to be given fas the Atug, if ang gönnt 
a thing time out of minde, and doth not ſpew apy uſage ef in, 3 udgemen tought hey 
to be given foz the Ring; and it doth nat appear pere unte us, auy condamati th 
be made; the plea pere is, hic in curia proler. the Charter in the times h. 22 
never did i but one cf them lu my time, if the King had granted, totam zu art 
[tam noſtram, ſpall the Patente have this, unlels he have à warrant to mag 8 Jv: 
ſiice-eate, be ſhall not habe it, but onely a Chaſe, and ſo it hach ben Unite ung 
ed, that he ſhall not withaut ſpeciail wozds: A Swannimote, without & Jukice 
ſeate, is nothing, of no fozce at all. i B31 1 Oh ,v 
Docdericge. Pau cannot, nos ought yay 10 confeſſe. bud onely matters ig gray 
this may be good, but pour confefion is of no foace, fog matters in LAW. 
Coke. Pou confeſſe, this is miniſſertall, but we are to give Judgement, andy 
is judiciall. Curia. The Non proſ. ſhall, be entered, and we will be adbiſed of the 


x 


Judgement. i : I ; af jp 
Fitz. Nat. Er. Coke. The ſtatutes far Niſi prius ſhall not binde the King, unleſs that the zin 
fol. 241. A. oz hig Attonep, will give way unto it, as appears in Pitz. Nat. Bre. fol. 244, Letter 
A. and ſo it was when J was Attozney, and this is very clear, and fo by the gyle of 
the Court, ibis matter mas further adjourned till the next terme, to have the Char: 
ter bzaugbt in Court, in the mean time the fame reſted upon a Curia ad Ware volt, 
Term. Hil. 17 afterwards (S.) Termin. Hillar. 17 Jac. B. R. this caſe was moved again, and they 
Jac. BR. | long argued touching the! validity of the Charter pleaded , by Mr, Jeakins fo; 
g Briggs. i 
— Doaleridge. Without all queſiton, a lubject map have a Fozreft, but the ſame 
then ought to be, by other wozds than are in this Charter; but when you diſclain 
in a Juftice-ſeate, farewell then to your Fazreſt. , 
Mountague chief Juſtice. A Fozreft. hath ſuch immimities which are peerage: 
tives ropall; and this is the teaſon why a (ubjzet cannot have a Fozreſt, but a Chaſe; 
the Statutes which make mention of Fozrefis. they are but Fominal!, not real. 
Dodderidg*'. A Jufttce-ſeat, the chief fybjec of a Fozreſt; the Court all clear 
of opinion, that one cannot habe a Fozreſt without a Juſtice⸗ſeate, foz that this is 
the chief thing that makes a Fozreſt. Eh FR 
Dodderidęe. By apt wozds a ſubject map habe a Foreſt, as to habe a Juſiice- 


leate. : | i 

Mountague. He cannot have a reall Fozreſt, but onelp nominall, foz theliberty 

of wilde beaſts; the:Abbot of Whitbey, in a Quo warrants bzought againſt him. did 

claime to habe a Fozreſt ; ſearch into all the Pzeſivents, of Quo warrantoes, whe- 

ther any one did ever Juſtify, by wap of Plea, to have a Fozreſt, you ſhall finde 

none; ancient Charters are to be taken accozding to ancient uſage 3. the whole 

Court cler of opinion, that upon bis Diſclaimer here in a Juſtice-ſeat, Judgement 

Adjorned, muſt neds be given againſt him, foz the Foereſt. Foz that he cannot habe a Foz 

but no Judg- reſt without a Juſtice-ſeate, and ſo the ſame was by the Court adjourned tognoter 

2 time, Foz further Argument herem, and the ſawe not moved again. Wein 

nion of the bow the opinion of the Court was againſt Briggs, upon his clayme, and Dilclay 
On againſt mer, | | 
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ee The KING againſt Sir Anthony 
Mildmye. 


Court, and center foz all ſuch matters; afterwards, (5.) Termin. Paſch. Termin. paſc. 
Uli. B. R. this matter was moved again, touching Sir Anthony Mildmye, who 13 Jac. B. R. 
was the chief in the Commilſton of Sewers, and did not appear in Court, accoz» Os 
uu to the warning given him, and therefoze by ſpecial direcionsof the Court, an | 
Wiament was dzawn againſt him upon the Statute of 27 E. 3. cap. 1. fog à Pre- Scarute of 


jthout baile, becauſe pe would not diſcharge a Judgement given fog bim in this 
Court; againſt ſome of the Commiſſioners Dfficers , and he being fined foz this bis 
offence, paocured a pardon from the Ring, and now moved the Court again, by 
his Counſell, foz the allowance of his Pardon, the Pardon was read, and viewed 
y the Court. . FAN 7 | 2 
= chief Juſtice, Theſe are the wozds of the Pardon, (S.) Omnes, & ſingu- 
las tranſereffiones , offenſiones, & contemprus , he being in a Peemuniee, the - 
ding doch pardon and releaſe all contempts. Whether by this Patdow the Judg · 
mut in the Pꝛemunire is releaſed, by the Judgement in the pꝛemunire; and foz 
hscalempt, be is to loſe bis Lands, goods, liberty, and to be out ot the King's 
pwtcttion (which is the wog ſt of all, befoze the Statuteof 5 Eliz. cap. 1. any man statute of 
mit habe killed one, being attainted in a pzemunire, as apprareh by 24 H. 8. 3 Eliz. cap. . 

Brookes Caſes, fol. 9. placito 53. S0 that this is a contempt with a witneſs : be ke. 
daduded, whether by his Pardon, of contempts, and offences a pzemunire be 
pardoned, oz not 3: becauſe that by the Judgement, it ſhall be done with bim, as 
vithan enemy of tbe Ring, Divers Þzeſidents there are in the time of Ring E. 3. 
h manner of Wardons, we habe now pere ſingled out Sir Anthony Mild- 
whe, becauſe he would never appear-here befoze us, ſo that we migbt vabe fined him 
behis-offence, as we here did the reſt; this is a good and a leading Caſe; of which 
are. to take notice gj the-caſe her? being, that Hetley bzought an Action of treC: 
pals here foz taking of his cattell, in this be recovered, and had bis Judgement, af- 
werds Sir Anthony Mildmye, and the reſt of the Commiſſioners of Sewers, 
ſunmoned him befoze them, by their ozders, checked him foz what he bad thus il 
date done, and commitred bim to Pziſon. without baile, untii he would releaſe 
and diſcharge this Judgement, which offente is a Mꝛemunire, as to the wozds of 
he don, contemptus, offenſiones, & tranſęreſſioges; theſe are onely the 
bund in all the Pꝛeſidents of fozmer times, and this, the Ring hath ben plea⸗ 
{ed now to pardon, when Judgements are given here, the matter then ought to be 

| 0 to 


ume bez his illegal acting as a Commiſſioner, and committing ane £0 PÞziſon, 27 E. 3 cap. 
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. to be in peace, the ſame not to be avolded, but by Erroz, 2 Attaint; but the Ring 

path now'pardoned this great offence, and ſo ſhe pardon was read in Court, andhe 

The Pardon P2aped allowance thereof; the Court, after ſome advice given him to be maze cas. 

allowed of full foz the future, and to take ped of running into ſuch bigh offences, allowed 
per C iam. his pardon. 


Bradſtone , againſt the High- Commiſſion 


Fa COU RK TI. 


Bradftones N a Habeas Corpus, Bradſtone being committed by the Pigh CommilſionCay, 
Habeas Cr. I foz not giving of Alemonep to bis UUlife, was bzought into Court, by the Mut: 
— the den ok the Flæt, upon a Habeas Corpus granted, the return of the Warden of the 
Mo. 840, Fleet was read, the ſame being, that foz Cauſcs Eccleſiaſttcall and by fuceof oy \. 
4 | p \ 
3 Bul. 109. —— of. 2 H. 4. capite 15. he was detained in Pziſon till cauſe ſhewed; and fox 
x Ro. Rep. Adultery, It was urged, that tbe caule of his refuſall, was, b-cauſe be fund tu be 
_ -_ intrapped by them, in his Dath ; baving entred into a Bond to Doctoz Evade, 
os. not to uſe pis Mife otherwiſe than well. 
OS of 28, Coke chief Juſtice, There was a famous Caſe, and it was John Keifar's Cay, 
4- cap. 15. Mich. 5 E. 3. B. R. Rott. 143. Markham being then chief Juftice, b. N Ke- 
_ SE. + ſar, the Executoz of John Keſar , was ſued by Jabel Srevens foz a Legacy givey 
- ae unto ber, by Keſar, upon this ſuite Keſar was excommunicated, and afterwats, 
walking in bis ground, and viewing of hfsCozne, how it growed, and tame en he 
ſaid, that he was excommunicated by man, and not by God, foz he thankt God fig 
it, that hs Cozne did pet grow as well as any of his neighbou:s in the Pariſh; pon 
this, tbe High Commi:Tio Court did ſummon bim befoz? them, foz uſing thele 
Statute of W020s, and did commit him koz He-ehe, upon the Statute of 2 H. 4. Tapite 15, h 
2 Hl. 4. c. 15. was baought hither by a Habeas Co p''s, and by Markhbem and the Court, he was 
10 H. J. fol. here bailed, foz rhat his ſaxing ſo was no Pereſſe. 10 H. 7. fol. 17, 2. b. & 8, 
17, 18. where one who dwelt in the Parifh of Saint Dunttone, ſaid, that he ought ut by 
the Law of God, to pap h's tithes to his Curaie; foz theſe wozds the Bilhopof 
London did commit him, th's d: pended, untill x4 H.7. and upon his Action ot tum 
* - Jmpziſonment bzought, it was adjudged, that this was out of the Statute of 2 Hy, 
cap. 15. foz that upon this Statute the herefe ought to be in a fundamentall matter 
of faith ; otherwiſe they are not to commit any upon this Stature. As to this Cale 
here of Alemonep, foz this clear lp the High C mmiſßou Cour r, are neither to ne 
pet to impꝛiſon. And as to his being bound unto them in a Bond, thep cannot en. 
mine him upon Math, on Artitits, the reby to make him to fozkeit his bond and there- 
foze he ougbt not to anſwer ko them herein, and this was one Gowens Caſe, hett in 
tbe time of Wray Chief Juſt ce, and he had a-Pzohibition granted, and it wasthere 
reſol ved, that in ſuch a caſe he ought not to anſwer. Jn this pzincipali cafe d- 
ſtone was bailed by the Court. . * 
Dodderidge. Foz what cauſe ſhould they take ſuch a Eond to themſelves, will ut 
a ſentence there ſerve their turn? | h 
Coke. The Cale in 14 H. 7. befoze remembzed . is not in the book at large; 
but, Pr. Brownelow the Pzothonotarp of the C. B. did ſhew this reco2d fo 


me, that it ought to be apparent matter of Pereſp, otherwiſe they are not — 
| 5 


, , 2 ]— . u . ] . ] 1 ꝛ˙ . oe 


SR Termin. Hillar. 12 Jac. | 30¹ 


ä» 


ion, upon the Statute of 2 H. 4. capite 15. the Court of Requeſts do uſe to take 2 H. 4. cap. 
5 to bind men ko perfozm the D2ders of the Court, but here, we do not fo , *5 
inthe Starre Chamber, fog then the party ſyould be double charged; no ground 
habe foz taking of ſuch Bonds, thts is an unreaſonable uſage. =_ | 
Coke then ſaid unto Bradſtone, being bailed till the next Term, I ſap now unto Hradfton was 
ag Markham did unto Keſar ; gounto the Biſhop of London, and ſubmit your _ the 
off unto him, and uſe pour Wife better bereafter. | urt. 


Glanvile Plaintiff » Againſt C ourtney 
Defendarit. 


15 an Action of Debt upon a Bond, foz not payment of Ponep foz certain Jew: An A&jon of 
1 us that were ſold, a verdict, and judgement bere given foz the Plaintiffe, the bebt upon « 
Defendant pzeferred a Bill in the Chancery, and there obtained an D2der foz ſtay _— 

of Pzoceedings at Law, and foz ſome contempt in not perfozming of the D2der , ** > 
Glaavil was committed to the Fleet, and bzought bither by the Warden of the Fleet, Mo. 8 30. 
upon a Habeas cor pus. | 2 Cr.343- 
"Coke chief Juſtice. J dare ſap, that this Ozder was not made by the Lozd Hob. 15, 
Chancelloz , noz by the Paſter of the Rolls, which now is, after a Judgement | Ro. Abr. 
giben here. Termin. Paſch, 5 E. 4. B. R. Rott. 35. an Action of treſpaſſe was Termin. Paſc. 
haught againſt Simon Moore at Canterbury; one William Naſe appeared foz 5 E. 4. B. R. 
Moore, a recovery was had of 4001. 13 8. 4 d. AUUrtt of Erroz bzought pere, Rot. 33. 

and the Judgement affirmed, the Defendant afterwards went into the Chancery, _ 75 2 
and there complained, reſolved here, that they ought not there to meddle with this? 2995 


- matter, but thep are to go to the Parliament, and to have remedy there, and if they 


there find, that the Judgement was obtained by fraud, they map then there atioid 

the Indgement , but not in Chancery z and Termin. Mich. 39 & 40 Elz. Tho- Term, Aich) 
ms Thrognorton Executor of Sir Robert Throgmorton , againſt whom Sir 39 &c- 
Moyle Finch had a Judgement in the Court of Exchequer , upon a demiſe made 

of the Pannozs of Runſton, &c. purchaſed by Sic Moyle Finch, who in an Eje- 

Qore firme, had Judgement, and, the came affirmed, in a UUrit of Erroz, after: 

words theother exhibited his Bill in Chancery, foz relief in equity, ſuppoſing this 
tobeupon a Poꝛgage, that be had delivered the money to his ſervant, foz to pay foz 

the redemption of his Land, and that he run away with the money, and that he ten⸗ 

ved the ſame again; to this Sir Moyle Finch pleaded bis recovery, Judgement 

and affirmance of this Judgement in a UUrit of Erroz ; and demanded whether 
alter all this, they would there examine this matter again, this caſe was then re⸗ 

ferred to all the Judges of England; and J then argued the ſame, the Counſell 

laid; that they would not there ſhake the Judgement, but would onelp bzidle the 


- rupt minde of Sir Moyle Finch; Jn this Caſe, it was reſolved, that if be bad 


matter in Law, and alſo in Equity, if he will firſt go to the matter in Law, that 
alteriwards he ſhall nat reſozt unto his matter of Equity , and this was 
(early ſo reſolved by all the Judges; but bow this caſe pere is, we pet know 
mt, we will not cuffer our Judgements to be chak en, in other Engliſh Courts, 
the Lord Cnancellour hath now ſaid in the Chancery, that he will not med⸗ 
de there, in matters, after Judgements given at the Common Law; we will 
biile the party here, till the next Terme, Jt appears not here unto us by the —_ 

Do 2 02 
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7 foz what cauſe he was committed, Whether foz any contempt oz otherwiſe, , 
will alwayes p2otect the Law of the Land, and ſo by the Kule of the Curt, Can. 

vil was bailed till the next termt, but be paeſently to pay the Warden of the Flee 
foz his Lodging and Dyet. L 


Term. Trin. Nota, that afterwards, (5) Term. Trin. 13 Jac. P. R. this Caſe of Glanwile 

13 Jac. B. R. moved again, who being bailed by the Court, was pzeſently after his delivery n. 

Oc ken again, and committed to the Fleet, by the Lozd Chancellour, bzought then again 
hither to the Barre bya Habeas Corpus, and the return read, the ſame bei 
Commiſlus fuit 7 M:y, 1615. per mandatum prænobilis viri Thom. Eleſmore, * 
num Car cellarium Angliæ, & hæc eſt cauſa, A day was given, for the Mendive of thi 
return afterwards, ; 

Coke chief Juſtice, Ade habe all agreed, this return to be bad, and inſuffcigy 

and we are led unto this by a Pzeſident, in the time of the Lord Kreper Buy. 

19 Eliz. John terminis terminantibus , which was 19 Eliz. deirg Jehn Nichells Caſe, upon : 

Nichells caſe. Habeas cor pas; granted in the time of Wray chief Juſtice here. Upon the tem 

Habeas corpus. the WUarden of the Fleet did return in this manner (8) Certifico quod comms 
fuit 16 Pebmarii, & per Nicholaum Bacon Cuſtod. magni ſigilli Angliz, & 
hzc eſt cauſa, and upon this returne, be was diſcharged, & traditur in ballium, an 

bo here, by the Judgement of the Court, the Warden of the. Fleet wag 

Glanvid bail- of him, and Glanvil committed to the Cuſtody of the Marſhall, and bailed, fl che 

— _=_ terme, accozding to the reſolution of the Court, and this direct Parſdent jn 
poink, 


Butler Plaintiff, againſt Fincher 


Defendant. 


Entred Trin. 1 2. Zac. B. R. 
Rott. 438. | 


An Action of E an Action of Treſpas, and Cjectment; upon Non culp. pleaded, the Ju? 
rreſpaſs and IL found a ſpectal verdict, and upon the verdict, the caſe appeared to be this. The 
7 80.2. 229. Deane and Chapter of Worcelter, were ncozpozated, by the name of the Dea 
x Re. Abr. and Chapter, of the Cathedzall Church of CN AST, and the blefſed Uirgin 
929. Mary of Worceſter; they made a Leaſe foz life, by the name of the Deant of he 

Catpedꝛall Church of & B UK I S T, and of our bleffed Lady the Uirgin, of Mor- 
ceſter, and the Chapter thereof; habendum, from the day of the date, and male d 
Letter of Attoznep to one to make Liverp, ſecundum formam chartæ, the : 
makes Livery the next dap after , the Jury finde the Leaſe foz life, made the zz 
dap of, &c. and that the livery by the Attozney was made, poſt viceſſimum qumum 
diem predictum, the chiet᷑ point conſiderable, and infiſted upon in this caſe was, wht 
ther this Leaſe thus made, and executed, was good, oz not. ; 


Bridgemm 
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Bridgeman foz the Plaintiff (who claimed under this Leaſe) that this Leaſe was 
d; Inthts caſe, it is firſt to be conſidered, whether here be any materiall miſ⸗ 
nolmer of the Cozpozation, oz not 3 and then,'whether- this Livery, thus made by 
che Artozney the day after, be good, oz not. As to the miſnoſmer of the Cozpozation, 11 xliz.Dyer 
is no materiall miſnoſmer , and this ts pzoved by 1x Elz. Dyer, fol. 278, fol. 278. pla- 
ere the Jncozpozation was by the name of the Deane and Chapter, Eccleſiæ cito. l. 
Cuhedralis ſanctæ & individuæ Trinitatis Carlienſis, thep made a Leaſe by 


the name of Decanus Eccleſiæ Cathedrahs ſanctæ Trinitatis in Carhfle & totum 


cxpiculum, de Eccleſia ptædicta (individuz) omitied, and this there held to be a 
good Leaſe, notwithſtanding this variance, which is not in the ſubſtance of the 
nam, and this is over-ruled, Coke 10. pars, fol. 124, a. b. in the Caſe of Lin Coke 10. pars. 
Regis; to be no material variance, to avold a Leaſe. As to this matter of the fol: 124. in 
miſnoſmer, and variance, being from the name of the incozpozation, the whole — 
Court over · ruled this, that the Leaſe was good, notwithſtanding this varrance, N 
bring no variance in ſubſtance. As to the ſecond point, whether this be good, in 
regard that the Livery was made by the Attozney the day after, if the ſame had 
been made the firſt dap, then tye Leaſe had been votd clearly, as appears Coke 2. Coke 2. pars, 
pars fol, 55. In Backler, and Harvies caie, and Coke 5. puts fol. 94. b. in Birwic kes fol. 55: Ce. 
Caſe, and that foz theſe two Reaſons, 1. That becauſe an Eſtate of Free. bold 
cannot begin, in feturo. A ſecond Reaſon , if this ſhould be good, then the Lef- 
ſa ould habe a particular; and a leſſer eſtate, then he had befoze, in the Land, 
und that by bis own act, and without any donoz, which fyall not be, foz the great 
inconveniznce of it; but by making of this Livery, the day after, all this inconve: 
niency is avoided, : | | 
Bucton well ſatth, Charta eſt veſtimertum donationis, in 1 H. 5. fol. 8. 
Land was given to a man, and to Margery his WUife, by a deer, and to the heirs 
if heir two bodies begotten, and makes Libery, here although the name ofthe UUife 
was Margaret, pet the grant is good, and rhe UWife, and the heires,ſhall be inherita⸗ 
ble by fozce of the taile, the reaſon, becauſe the Livery makes the Eſtate, and not 
the Deed; foz that Livery of letſin, and che making of it, is pzincipally to be re- 1 H. 5. fol. 8. 
garved, Mich. 38. & 39 Eliz. in the C. B. Rot. 620. Boe & Tyrreys Cuſc, à Mich. 38. & 
nan ed, being ſeiſed of land, held of the King, baving an beire. Jr was found a ©®: 
by a falſe Dfiice, that pe dyed without peire, the heire afterwards tenders his 
Travers to the Dffice, and hanging this, he makes a Feoffment in fee of this land z 
and a letter of Attoznep to make Livery, afterwards upon the Travers, it was ad: 
judged faz him, and the Attoznep then made Livery, this was adjudged in the C. B. 
to be good, and pet at the time of the feoffment. and letter of Attoꝛnep made, be had 
but a right, and ſo by this Cale, it appears, that he takes by the Livery, and from 
the time, bf the Livery made; pere by the Livery, the day after, the eſtate doth then 
begin pzeſently, otherwiſe it would have been, if he had made livery, the firit day, 
the Livery being made operates onelp, at the ſame time, that the Eſtate, in judge⸗ 
nent ot Law bath bis commencement, and ſo by this no Free-hold, is to paſſe here 
ln faturo, and this is onelp the reaſon, given in Bickler, and Harvies Caſe , and 
in Barwickes Caſe , that ſuch a Leaſe made to begin a die datus, is void, becauſe 
hat a Free: hold cannot paſſe, to begin in futuro, but the Eſtate of Free-hold 
heee is not to begin in futuro, but p2eſently, by the Livery made here, the Decd 
pfſeth nothing, but all paſſeth by the Livery; foz in a Leaſe foz Itte, oz a Feoff: 
ment, the liverp carries the Eſtate, and this is pztncipally of fozce, and all which doth 
paſſe, paſſeth by this. As to the Dbjection, that the Attozney here hath authozity 
td make Libery onelp, S:cundum formam Chartz ; and if he makes this Live: 
"He firſt dap, it had not been good, and it ſhall be a great inconvenience that the 
my ſhould have ſuch a liberty and election to make this Leaſe good o2 bold, 
nl by his act: As to this, It is no inconvenience, becauſe this is now all one 11 Hl. 5. ſol⸗ 
db if it had been done by the Leſſoz himſelf, be having a general Warrant to do 13. 2. 
Ns, 11 H. 7. fol. 13. 2. A Letter of Attozney to I. S. to make livery of ſ:iſin 
to 
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Term. Paſch. 
13 Jao. B. R. 
Kc. 


Coke 2. pars. 
fol. 55, Gr. 


nne 
to J. D. oz to J. N. tf he makes livery to the one oz to the other of them, this is 


god, ſo that be bath pere elcRion given unto him; pe path election to make lie: 


rp when he will, and is not compellable to make it within any time certain: h 
is here ts make it ſecundum formam, & effectum Chartz, this relates to Elin ; 
and to ofher things requiſite, and to be directed by the Wed; and ſecundum ef. 
cum Chartæ, this is the eſſence of the Dad, to have the Ded to be good 
effectual 5 and if the Leſloz himſelf had made livery of the ſame next day after 
this had bern good, ſo it ſhall be alſo, being then made by his Attozney ; upon the 
reaſon in 9 H. 7. fol. 26. Qui per. alium facit per ſeipſum facere videtur, ap 
fo this Leaſe being good, Judgement was pzayed foz the Plaintiff : This Cafe 
was by the Court adjourned unto a. farther time foz argument, with directiong 
by the Court to the Plaintiffs Counſel, to mend the ſpecial Uerdic, there being 
onely an Indenture found, but no Leale. 

Afterwards, (S.) Termin. Paſch. 13 Jac, B. R. this Cale was moved again 1 
long argued, MM | 

Coke Chief Juſtice. As to this Livery made by the Attoznep, Whether this gal 
make the Leaſe good, of this J will be better adviſed, foz it is not in the power of 
the Attoznep to make this Leaſe good, Buckler and Harveys Calc, 2 pars, fol, 55, 
Tenant foz life, the remainder over makes a Leaſe foz years, the Leſſa enterg, 
Tenant foz life grants tenementa pradicta to C. Habendum from Michzelmas next 
enſuing foz life, the Leſſ& Attozns after Michaelmas, this Gzant is vold, becaure 
that a Free- hold cannot begtn in futuro, and the G2ant being void at the beginning, 
the Attoznment after Michaelmas fhall not make this good to paſs the Keverion, 
foz Quod ab initio non valet, tractu remporis non convaleſcet, and as there it is not 
in the power of the Tenant by his Attoznment, after the Feaſt, to make thisGzant 
good, which was void befoze ; fo here in this Cale, it is not in the power of the gt: 
tozney, by his Livery of ſeifin made after the day, to make his-Lcaſe good, which in 
it ſelf was void, ſo that herebp this Leaſe is not made good, the time here of the 
making Livery of ſeifin, is not material, the Letter of Attozney is foz him to make 
Liverp, ſecundum formam Chartz , the Leaſe being, Habendum, a die datus; if he 


makes Livery two oz the days after, all is one, but the very pinch of this Caſe 


30 E. 3. fol. 
31. 6, Kc. 


The Lord 
Dacres his 
caſe. 


ſtands upon the Fabzick of this D#d; and this is void clearly , foz a Fr had 
granted, ought to begin pzeſently, and not in futuro, 30 E. 3. fol. 31. the laſt Ples, 
it is there put foz a Rule by Mombraie, that when a UUarrant was made, to make 
liverp of ſeiſin, accozding to the foꝛce and effect of a Deeds the which Dad, inLaw, 
is of no fozce oz effect, ſequitur, that the Liverp made upon this Ded, is allogetþer 
void; as a Reverſion granted foz life, from Michaelmas next, the Tenant attozns 
after Michaelmas, this is not good; but J will not deliver herein, as pet, any ablo- 
— Judgement the one wap oz the other, as poſitively to ſay, that this Leaſe is either 
ald oz good. 

The Load Dacres bis Caſe ts this purpoſe was a good Caſe, which was this, 
(S.) William Lozd Dacres, being ſeized of Land in Fe, made a Feoffment in fe 
unto Thomas and Leonard Dacres his ſons, upon a condition to make a Feoffaent 
ober to one Barton Dacres, and to one Middleton, all the Dæds were ready to be de⸗ 
livered, the Ded of William and ok his Feoffes, unto Parſon Dacres and Middleton, 
but it fo happened, that befoze William had delivered his Derd of Feoffment, unto 
Thomas and Leonard, that they had delivered their Ded unto Parſon Dacres and 
Middleton, with a Letter of Attozney to one to make Livosy ; afterwards Wilm 
delivers bis Ded, livery was then made by vertue of the Letter of Attozney, I 
was adjudged in this caſe, that this livery was void, becauſe t+at at the ume of their 
Feoffment, they had nothing in them topaſs ; foz if a man makes a Feoffaent i 
Fe, and a Letter of Attozney to one to make Livery , befoze be himſelf hath 
an Eftate to pafs, adjudged by all tþe Judges, ſucþ a Livery made, to be clear: 


lp void. | Dolddericge 
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| Doddetidge Jaſtice. It thall not be in the will and power of an Attozney,/to 
make this Leaſe god oa bald; ik the very Fabzick of the Ded be void, the At: 
taanep-cannot make this god ; At is therefoze to be examined, if ſuch a Leaſe 
made foz life, to begin at a day to come, be a good Leaſe oz not; if the Leſſoz hin: 
celf makes Livery afterwards, this wall be good from the time of the Livery: A 
piſſeiſe may make a Feoffment, but when pe makes a Letter of Aitozney to one 
jo make Livery, wpere be himſelf bath no Eſtate, this is not good, foz ye bath nei⸗ 
wer jus in re, N02 ad rem: If a Leaſe be made, and ſealed in che Fozenoon, a die 

| das, the ſame day is excluſive ; and if a Leaſe foz years be made, a die datus, pe 
aght to probe bis Entry the day after the Leaſe made; if a Leaſe be made, 1 Mai, 
iche duus, this is to begin.2 Main if this be deltvered 1 Man in the Foze-noon, oz in 
the Afier-noon, it Is not good, foz Qod ab inirio non va'ec, tractu cemporis nen con- 
_ Finis uaius diei, eſt principium alterius, & eo inſtante, that the one dap ends 

eo wt ute, the olher begins, why therefoze ſpall it not be intended to make this 
1caſeandRLibery good; that he made the Livery in the very ſame inſtance of time, 
as the firſt day did end, koz the one dap ends and the other begins all at one inſtant, 
ad da w be made good by ſuch a favozable conſtruction, ut res magis valeat, quam 
pereat, and this eſpecially, when no time of 1h Livery made is found in certain, 
and if jt were made in this manner, it ſhall be good, it appears in Stelleys caſe, | 
ibm, fol, 106. where the Feoffs enter befoze the birth o the Aſue, and where coxe t pars, 


after. . ; fol.106. 
Dodderidge. Af a Leaſe foz life be made, and dated 1 Mai, a die datue, and this 
dellvered 2 Mii, with a Letter of Attoznep to make Livery, who makes this the 
- faidſecond day, this is good, foz the Ded is one thing, and the Delivery another, & 
die datus, this which is in the Deed dacue, is the time of the Delivery , wherefoze 
gal not ibis be ſo intended. E 3 
Cate agreed wi lh him herein, if it had been ſo, but it is here found, that be deli⸗ 
tend this the firſt day, but if be had delivered this Ded which purpozts the Leaſe; 
- theſecond/ day when the Livery was made, this had ben good; but why ſhall not 
' this be io intended by a reaſonable intendment,-ut res magis valeat &c. that the Lt- 
very was made by the Attozney, the laſt inſtante of the firſt dap. E 18 
Hung on Juſtice. This ſhall not be ſo intended, the Jurp not to be charged with 
an-incortainty, all ſhall be one to them, if the Livery was made in the kozendon, 
af emen, oz in the laſt inſtant of the firſt day, they do finde this Ded the ſame 


day, 

Dedd-ridge, This is meriy a matter in fair, and therefoze not to be taken by 
ſuch an Jntendment, to be done at ſuch oz at ſuch a time. 

Ce. A any thing will avail to make this Leaſe good, it muſt be this oz no» 
, thing: Jt is well ſaid, Ad quæſtionem facti ion xEſpondent juris prudentes, ad 


"F £8 Mt. = JK. i c 


k geſt o em juris, non reſpondent jura'ores. 

i Dodderidge. Pere the incertainty is meerſp in a matter in fait, Whether the 

2 luer was made in the fozencon, afternoon? oz in the laſt inſtant of the firſt dap, 

b - therefoze this is not to be taken by us by Antendment one wap oz o: 

d Ole. The Statute of 13 Eliz, cap. 10. is made in ſuch a manner ( other than Statute of 
m Ataſes foz 2 1 years, oz thzx lives) from the time that any tuch Leaſe oz Gzant 23 — 
i hall be made, ſo they were deceived in this in Parliament, the day there excluded 

It vt will here make chis Leaſe good. if by any means we can. 

n Dodderidge, As to the Statutes remembzed, pou are to refer this clauſe unto that 

th fo which it eugbt to be referred, and ſo by this to make all well to ſtand together, and 

it (his is to refer the ſame unto Leaſes fo2 years, not foz life. | 

1 Coke, duben we bave done all we can foz you, in maintenance of this Leaſe 


ent, pet this will ſtill remain.a ver) doubtfull caſe- (but we do all of us 
9 J 20 ; a WA agree 
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agre in wie Ast that when the Fabzick of the D&d is void in it (elf, they. 
tec of Atteznep, tos make Livery upon this, is alſo votd, and that it is nc in 
power of the Attozney, by any ac of his, to make this Leaſe god, as is pod 
the Caſe of 30 E. 3. tol. 31. befoze remembeed. 
Dodder age. Jfa Leafe for life be made, Habendum à die ditus with Letters 
Attoznep to mnake Livery, ſecundum formam Charts, this is to be the nefe da day, in 
this is as much as if ye Had ſaid expꝛeſiy, that be would make Livery by foncecf 
this Letter ok Attoꝛnep the next day, fo his is forma Chariz, and tyen the 1 Liber 
is tobe made, becauſe the firſt day here is excluſive: But notwirhllandm this "that 
the Court put all theſe caſes, and all theſe ways uſed, and confirugtons make, th 
make this Leaſe good. if by any wap it might ſo pave ben; vet they ſaid, thi 
when they have done all they could doe in this, pet this would remain to bes 
full caſe ; but the whole Court did ſtrongly incline, that this Leaſe here now i que: 
tion is not good, pet foz further advice and acgument, the Court Ne 
Cale to a further time. | | 
Termin. Trin. "Afterwards (S.) Termin. Trin. 13 Jac. B. R. this Cate was nung 
13 Jac. B. R. argued, the Court elear of opinion, chat this Leaſe ts not good, and th e 
dec. in the Uerdict found to help it. | 
Coke. If a Leaſe for life be mabe 1 Maij, to begin 3 Maii, and Livery Im mad 
by one by a. Letter of Attoznep, this is not good, becauſe a Free-hold is nt w expett 
the beginning afterwards ; and this is clear pere, the Leaſe being made m life, i 
die datus, is not good. 
Dodderidęe. The date of the Leaſe is one thing, and the delivery of it arſe 
Coke. If HetReatv be bad in it litt, it is not then in the power of the Anme 
by bis Livery,” b make wis good; if this Leaſe was deltvered after the firlt day; 
then clearly the Gzant is good, the whole Court agred in this, but herein the Ter: 
ditt is dofectivs/the Jury dab ing not found the certain time when the Leaſt hm de⸗ 
livered, and cpetetctt by the Rule df the Court, Quia juratores ſe male geſſemt 
in veredicto ſuo dando, therefoze # venire faciis de novo to be awarded; but 
this Caſe appeered to tbe Court, upon this ſpecial Uerdict thus found, the Can 
was clear of opinion, that the Leaſe was not good in it ſelf; noz could be made god 
by any Livery made by ſhe Attozneyp, and that the certainty of all things might ap: 
A venire faci- pear, and be better formd upon a new-Tryal; a-venire facias de novo was chere 
— 22 1 'fo# a new Tryal to be had in this Cauſe. | 
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an Artion upon the Caſe toe * Ttober and Converſion, the Plaintiff counts 

that 9 Februarii, 6 Jac. he wag poſſeſſed of a-Bag of Honep, and that 12 Fe 
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this came 10 the hands of the Defendant, and that he the ſame laft dap of Fedttary ; 
this to his own ule, foz which Converſion, the Action was bzbught 3: 
won Non culp- pleaded, the Jury found a ſpecial verdic, they finde that one 
Rick, Adams, did recober againſt one Lewis, in the County Court, 40. 138. 4 d. 
in damages; upon this, a Cipias ad (atistaciendum iſſued out againſt Lewis, and 
4 enn made of Non eſt inver tus, by Clark the Defendant, Serjeant of the 
Pare 3 upon which, a UUrtt of fer facias iſſued out againit Watkins, one of his 
to be executed upon his Goods, and upon this th2ze'/Buts of Sack taken 
in Execution: Iſaac the Plaintiff being there pzeſent, and to ſtap the ſale of theſe 
Puts of Sack ſo taken, by vertue of thts Writ,the ſaid purſe, and 22 l. mit, 
then and there did pawn, and leave. in depoſito in the hands of Clark, to the intent 
nd purpoſe that be ſhould kep the ſame, uſque 13 Marti, next enſuing, being the 
day, and this onelp as a pledge foz. the re-delivery of the ſaid thaw Buts of 
unto Clark, upon his requeſt, if Watkins in the interim did not obtain from 
adams toſpare the lebying of this Executton ; the Jury finde no requeſt made, noz 4 2.40; 
at Watkiis had pꝛocured the ſparing of the Execution, but they finde the requeſt 1 
nde by the Plaintiff of the Defendant, to deliver the Purſe with the money in tt, 
and his refuſal ſo to do; and ſo do conclube , that if upon the whole matter tye 
Courthall judge this to be a Converſion, then they do finde the Defendant culp. but 
if they hall adjudge thts to be no Converſion, then they finde the Defendant Non 


culps ; 
fag Juſtice. In this caſe Judgement ought to be given koz the Defen- 
ant, there being no cauſe here foz the Plaintiff to habe this money, there is no con⸗ 
terſion here, noz is there any rover in the caſe ; the matter upon which this 
Ation is grounded, is not the Trover, but the Converſion to his uſe, this is the 
Treſpaſs; as this caſe here is, if there had been a converſion, the Action would 
have held, though no Troverz pere he tame to there Goods by Bailment, by 8 E. 8 E. 4. fol. 
4. fol. 3. in a Detinue of Charters, the Bailment is traverſable; and ſo is 27 H. 3 i, 8. fol 
J. fol. 13. & 12 E. 4. fol. 11. and many times in Detinue oz Trover the Bail⸗ 4 1 
ent comes not in queſtion, noz is material, if the Convection be Actionable : As 12 Kk. 4. ff. 
to the Uerdict bere, the Jury finde nothing of the Trover, becauſe he came unto 
the Goods by Batlment, and therefoze Non culp. as to this; but though the Action 
is here bzought foz a Trover and Converſion, and no Trover in the care, becauſe 
he had the goods by Bailment, pet if there be a Converſion, the Court ſhall judge 
upon this: A a Detinue be bzought foz a Pledge, it is a good plea to ſap that 
theſe goods were pledged foz a ſum not paid, and this is warranted by 21 E. 4. 21 E. 4. fol: 
ll. 10 & 80. Ak goods are pledged foz a debt, in an Agion of Debt bzought , 19 & 80. 
itisa good plea, to ſay that he hath a Pledge foz go Pere in this Caſe, the pledge 
is tobe delivered upon the re-deltivery of the thzee Bits of Wine, upon requeſt, the 
buts of UUine were not delivered; in the fizri facias, he.doth not tap that they 
vere pledged in the Came cauſe, pet this is good, and it ſhall be intended to be lo; 
the fieri facias- here was lawfully executed, he did take and ſeize them lawfully, tr 
not found that be left them in his poſſeſſion. 1. To Setze. 2. To Sell: Theſe 
ae the two parts of the fieri facias; the Monep here was delivered to be kept till 
the next Court fhould be, as a Pledge foz the thzæ buts , Saper requiſitionem, 
x Clark the Serjeant , UUbetrher of neceſſitp be ought to make yis requeſts, to 


, tnablehim to hold the Pledge, that he ought not; he pawns the Money foz the deli⸗ 


berp of the goods ſuch a dap, Super requiſiticnem , pe path not loſt his goods by 
here the Serjeant had ſeized theſe goods, notw'thſtanding be bath by this no 
P20perty, as owner of them, pet he hath a pꝛopertp to far, as to habe them to be de⸗ 
livered, and ſo to be ſold accozding to the fieri facia*, and this power which he bath 
5 a good cauſe to have them delivered unto him; this Pledge here was, 
prodeliberatione, they are not delivered, therefoze now the. intereſt in the Pledge , 
which tie other had, is not determined, although no requeſt was by him made, pet 
| P p he 
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agre in thts clearly.) that when the Fabzick of the Deed is void in it ſelf, the Let: 
ter of Atteznep, te make Livery upon this, is alſo votd, and that it is nut in the 
power of the Attoznep, by any act of his, to make this Leaſe god, as js pꝛobed hy 
the Cale ot 30 E. 3, tol. 31. befoze remembaed. —© | | 
Dadderidge. Jfa Leale for life be made, Habendum à die ditus, with a Later i 
Attoznep te make Livery, ſecundum formam Charts, th!s is to be the geit day, in 
this is as much as if ye vad ſaid expzeſiy, _— ſhould make Livery by 
this Letter ok Attoznep the next day, = this is forma Chariz, and then the Ling 
is ta be made, becauſe the firſt day here is excluſive: But notwithlandimng this, thut 
the Court put all rheſe caſts, and all theſe ways uſed, and confirugtons mate, 
make this Leaſe good. if by any wap it might ſo have ben; vet they ſaid, the 
when they have done all they could doe in this, vet this would remain wo bes dag; 
full caſe ; but the whole Court did ſtrongly incline, that this Leaſe here now Maw: 
- Fion is not good, pet foz further &dbice and argument, the Court adjourned th 
3 . Caſe to a further time. „ en eb . e en 
Termin. Trin. "Afterwards (S.) Termin. Trin. 13 Jac. B. R. this Cate was moved/again, ang 
13 Jac. B. R. argued, the Court clear of opinion, that this Leaſe is not good, and is nothing 
ns in the Uerdict found to help it. * h .- bc; 
Coke. If a Leaſe foz life be mabe 1 Maii, to begin 3-Maii, and Livery hen may! 
by one by a-Letter of Attoznep, this is not good, becauſe a Fre-hold is nt to exper 
- the beyinning afterwards ; and this is clear here, the Leaſe being made im lig, i 
die datus, is not good. | : Wes | 
Dodderidęe. The date of the Leaſe is one thing, and the delivery of it another 


Coke. If thei keaſe be bad in it ſetf,-itis not then in the power of the Attozwy 
by bis Livery, 6 make'this good K this Leaſe was' delivered after the irt wy; 
then clearly the Gzant is good, the whole Court agred in this, but herein the Ter 
dict is dofectivs/'vhe Jiiry dab ing not found the-certain time when the Leaſt wasde- 
libered, and hx&fef6e*by the Kule bf the Court, Quia juratores ſe male geſſernt 
in veredi&o- ſuo dando, therefore # venire facias de novo to be awarded; bu 
this Caſe appeared to the Court, upon this ſpecial Uerdict thus found, the Cant 
was clear of opinion, that the'Leaſe was not good in it ſelf, noz could be made ga 
by any Livery made by ſhe Attoznep, and that the certainty of all things might ay: 
A venire faci-pear, and be better formd upon a new/Tryal; a venire facias de novo was thereſny 
— K granted by the Court, eds a new Trpal to be had in this Cauſe. *' 
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126. BN an Artion upon the Caſe fog & Trover- and 'Converſion, the Plaintiff counts 

Mio: Abr. . I that 9 Februarii, 6 Jac. be was poſſeſſed of u Bag of Honey, and that 12 fe 
131. bruarii, in the ſame year, pe loft the ſame; that the laſt day of the ſame 9 
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this came 1 the hands of the Defendant, and that pe the ſame laſt dap of Febttary ; 
this to his own ule, foz which Converſion, the Action was bzbught 3: 
upon Non culp. pleaded , the Jury found a ſpecial verdic, they finde chat one 
Rick, Adams, did recover againſt one Le , in the County Court, 40. 138. 40. 
in damages 3 upon this, a Cipias ad ſatisfaciendum iſſued out againſt Lewis, and 
4 Return made of Non elt inver tus, by Clark the Defendant, Serjeant of the 
Pace 3 upon which, a WUrtit of fieri facias iſſued out againit Watkins, one of his 
pledges, to be execured upon his Goods, and upon this thze'Buts of Sack taken 
in Execution : Iſaac the Plainttf being there pzeſent, and to ſtap the ſale of theſe 
tue Buts of Hack ſo taken, by vertue of this Writ,the ſaid purſe, and 221. mit, 
then and there did pawn, and leave in depoſito in the hands of Clark, to the intent 
and purpoſe that be ſhould kep the ſame, uſque 13 Marr, next enſuing, being the 
Court-day, and this onely as a pledge foz. the re-delivery of the ſaid ty2&e Buts of 
unto Clark, upon his requeſt, ik Watkins in the interim did not obtain from 
a&nstoſpare the levying of this Execution; the Jury finde no requeſt made, noz 4 
at Watkins had pzocured the ſparing of the Execution, but they finde the requeſt 3 
nude by the Plaintiff of the Defendant, to deliver the Purſe with the money in it, 
and his refuſal ſo to do; and ſo do conclude, that if upon the whole matter the 
Courtſhall judge this to be a Converſion, then they do finde the Defendant culp. but 


f they all adjudge thts to be no Converſion, then they finde the Defendant Non 


cllp. 5 

laglon Juſtice. In this caſe Judgement ought to be given koz the Deken⸗ 
bunt, there being no cauſe here foz the Plaintiffco habe this money, there is no con⸗ 
berfion here, noz is there any Trover in the caſe ; rhe matter upon which this 
Ation is grounded, is not the Trover, but the Converſion to his uſe, this is the 


| Creſpaſs3 as this caſe here is, if there had been a converſion, the Action would 


have held, though no Trover; here ye tame to the:e Goods by Bailment, by 8 E. 8 E. 4. fol. 
þ fol,3. in a Detinue of Charters, the Batlment is traverſable ; and ſo is 27 H. 3,  _ _, 
. fol. 13. & 12 E. 4. fol. 11. and many times in Detinue oz Trover the Bail⸗ * 0 
unt comes not in queſtion, noz is material, if the Converſion be Actionable : As 12 K. 4. f. f. 
to the Uerdic bere, the Jury finde nothing of the Trover, becauſe he came unto 

the Goods by Batlment, and therefoze Non culp. as to this; but though the Action 

is here zought foz a Trover and Converſion, and no Trover in the caſe, becauſe 

he had the goods by Bailment, yet if there be a Converſion, the Court ſpall judge 

upon this: Af a Detinue be bzought foz a Pledge, it is a good plea to ſap that 

theſe goods were pledged foz a ſum not paid, and this is warranted by 21 E. 4. 21 E. 4. fol; 
{0.19 K 0. Ak goods are pledged foz a debt, in an Action of Debt bzought , 19 & 80. 
tisagood plea, to ſay that he hath a Pledge foz je Pere in this Caſe, the Pledge 

is tobe delivered upon the re-delivery of the thzee Bats of Wine, upon requeſt, the 

buts of UUine were not delivered; in the fizri facias, he. doth not tap that they 

were pledged in the ſame cauſe, yet this ls good, and it ſhall be intended to be lo; 

the feri facias- here was lawfullp executed, he did take and ſeize them lawfully, it 

snot found that be left them in his poſſeſſion. 1. To Seize. 2. To Sell: Theſe 

ur the two parts of the fieri facias; the Money here was delivered to be kept till 

the next Court ſhould be, as a Pledge foz the the buts, Saper requiſitionem, 

x Clark the Serjeant , UUhether of neceſſitp be ought to make his requeſts , to 


, fable htm to hold the Pletge, that he ought not; he pawns the Money foz the delt- 


ver? of the goods ſuch a day, Super requiſitionem , he hath not loſt bis goods by 
this, here the Serjeant had ſeized theſe goods, notw'thſtanding be bath by this no 
Peoperty, as owner of them, yet he hath a pzoperty ſo far, as to have them to be de- 
livered, and lo to be ſold accozding to the fieri facia*, and this power which he hath 
z a good cauſe to have them delivered unto him; this Pledge here was, 
prodelberatione, thep are not delivered, therefoze now the. intereſt in the Þiedge , 
which tt other bad, is not determined, although no rezueſt was by him made, pet 
Pp he 
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agree in thts clearly.) wat when the Fabzick of the Derd is void in it ſelf, theLet: 
ter of Atteznep, to make Livery upon this, is alſo bold, and that it is ng in the 
power of the Attozney, by any ac of his, to make this Leaſe god, as js Pzobed by 

the Caſe of 30 E. 3, tol. 31; befoze remembeed. | | 
Dadderidge, AA Leale for lite be made, Habendum A die ditus, with a Inter 
Attoznep to make Livery, ſecundum formam Charts, th's is to be the nefe day, in 
this is as much as if he Had ſaid expaeſly, o”_ fyould make-Livery by free 
this Letter of Attoznep the next dap, fog (his is forma Chariz, and then the Lug 
is tobe made, becauſe the rſt day pere is excluſive: But notwithlandingpis/ gu, 
1. the Court put all theſe caſts, and all theſe ways uſed, and confirugtons made 90 
make this Leaſe good. if by any way it might ſo have bæn; vet they lud, n 

when they have done all they could doe in this, vet this would remain to be s dag 

full caſe ; but the whole Court did firongly incline, that this Leaſe here now ing 

tion is not good, pet oz further advice and argument, the Court adjourned thy 
1. Cale to a furcher time. | | | 1 5 1 | 

Termin. Trin. "Afterwards (S.) Termin. Trin. 13 Jac. B. R. this Caſe was moved/aguin, ang 

13 Jac. B. R. argued, the Court clear of opinion, that this Leaſe is not good, and is nothing 

KC. in the Uerdict found to help it. 46:77 Þ „ e 

Coke, If a Leaſe foz life be mabe 1 Maii, to begin 3 Maii, and L wer then made 

by one by a- Letter of Attozney, this is not good, becauſe a Fre- hold is not ro exper 

ttzh)e beginning akterwards; and this is clear pere, the Leaſe being made im life, a 

6-0 die datus, is not good. 5 | EEE | ; 
& Dodderidze. The date of the Leaſe is one thing, and the delivery of it another 


Coke. If thei kraſe be bad in if ſelf;-iris not then in the power of the Alex 
1 be bis Livery, {© make this:good K this Leaſe was deltvered after the irt day; 
. then clearly the Gzant is good, the whole Court agred in this, but herein the Ter: 
61 dick is defective he Jurp bab ing not found the certain time when the Leaſi wasde- 
BW livered und wet ere by the ule bf the Court, Quia juratores ſe male gelſenin 
in veredicto ſuo dando, therefore & venire facias de novo to be awarded; but u 

1 | this Caſe appeared to the Court, upon this ſpecial Uerdict thus found, the Can 
"if 5 was clear of opinion, that the Leale was not good in it ſelf, noz could be made un 
WW by ang Livery made by ſhe Attoznep, and that the certainty of all things might ip: 
000 A venire faci-ptar, and be better formd upon a new & rpal; a venire facias de novo was there 
| ar = granted by theCourt,*fo a new Trpal to be pad in this Cauſ.. 
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126. . an Artion upon the Cale fog & Trover- and Converſion, the Plaintiff count! 


Mo. 841. 1. that 9 Februari, 6 Jac. he was poſſeſſed of u Bag of Honey, and that 12 fe. 


— 4 *5* bruarii, in the ſame pear, pe loft the ſame; that ibe laſt dap of the ſame * 


Sty. 188. 
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this came to the hands of che Defendant, and that he the ſame laſt dap of Febtra 'Y 5 
.this to his own uſe, foz which Converſion, the Action was bzbught ; 
won Non culp. pleaded , the Jury found a ſpecial verdict, they finde that one 
Rick, Adams, did recover againſt one Lewis, in the County Court, 40 l. 13 8. 4 0. 
dn damages 5 upon this; a Cipias ad ſatisſaciendum iſſued out againſt Lewis, and 
4 Return made of Non eſt inver tus, by Clark the Defendant, Serjeant of the 
Pace 3 upon which, a WUrit of fieri facias iſſued out againit Watkins, one ok his 
pledges, to be executed upon his Goods, and upon this tpaæ Buts of Sack taken 
in Execution : Ilaac the Plaintiff being there paeſent, and to ſtap the ſale of theſe 
te Puts of Sack ſo taken, by vertue of thts Writ,the ſaid purſe, and 221. m it, 
then and there did pawn, and leave in depoſito in the hands of Clark, to the intent 
and ſe that be ſhould kep the ſame, uſque 13 Marc, next enſuing, being the 
Court-dap, and this onely as a pledge foz.the re-delivery of the ſaid thaw Buts of 
unto Clark, upon his requeſt, if Watkins in the interim did not obtain from 
ans to ſpare the lebying of this Execution; the Jury finde no requeſt made, noz 
that Watkins had pzocured the ſparing of the Executton, but they finde the requeſt 
wade by the Plaintiff of the Defendant, to deliver the Purſe with the money in tt, 
nd his refuſal ſo to do; and ſo do conclude, that if upon the whole matter tye 
Court hall judge this to be a Converſion, then they do finde the Defendant culp. but 
if they hall adjudge this to be no Converſion, then they finde the Defendant Non 


— 


rr r 


alp. 1 
lach Juſtice. In this caſe Judgement ought to be given foz the Defen- 
ant, here being no cauſe here foz the Plaintiff co habe this money, there is no con: 
tenen here, noz is there any Trover in the caſe ; rhe matter upon which this 
Acton is grounded, is not the Trover, but the Converſion to his uſe, this is the 
-' Creſpaſs; as this caſe here is, if there had been a converſion, the Action would 
have held, though no Troverz here he tame to the;:e Goods by Bailment, by 8 E. 8 E. 4. fol. 
1 fol. 3. in a Detinue of Charters, the Bailment is traverſable ; and ſo is 27 H. 3: 
J. fol.13- & 12 E. 4. fol. 11. and many times in Detinue oz Trober the Ball- 27 H. * fol. 
nent comes not in queſtion, noz is material, if the Convection be Actionable : As 12 k. 4. fl. 
to the Uerdice pere, the Jury finde nothing of the Trover, becauſe he came unto 
the Goods by Batlment, and therefoze Non culp. as to this; but though the Action 
is herr zought foz a Trover and Converſion, and no Trover in the cace, becauſe 
he had the goods by Bailment, pet if there be a Converſion, the Court ſhall judge 
upon this: Jf a Detinue be bzought foz a Pledge, it is a good plea to ſap that 
theſe goods were pledged foz a ſum not patd, and this is warranted by 21 E. 4. 21 E. 4. fol; 
l. 10 & 80. Ak goods are pledged foz a debt, in an Action of Debt bzought, 19 & 80. 
itis 1 good plea, to ſay that he hath a Pledge foz 4 Pere in this Caſe, tye pledge 
is tobe delivered upon the re-delivery of the thzee Bats of ine, upon requeſt, the 
buts of UUine were not delivered; in the fizri facias, be doth not tap that they 
were pledged in the ſame cauſe, pet this is good, and it ſhall be intended to be ſo 3 
he teri facias- here was lawfully executed, he did take and ſeiz? them lawfully, ic 
snot found that be left them in his poſſeſſion. 1. To Seize. 2. To Sell: Theſe 
ar the two parts of the fieri facias; the Money here was delivered to be kept till 
he next Court ſhould be, as a Pledge foz the thzæ buts, Soper requiſitionem, 
if Clark the Serjeant , UUlbether of neceſſity he ought to make his requeſts , to 
, table him to hold the Pledge, that he ought not; he pawns the Money foz the delt- 
ber? of the goods ſuch a dap, Super requiſitionem, pe hath not loſt his goods by 
here the Serjeant had ſeized theſe goods, notw'thſtanding be hath by this no 
2 as owner of them, yet he hath a pzoperty ſo far, as to haue them to be de⸗ 
wann and Co to be ſold accozding tothe fieri facla-, and this power which he bath 
Fit a good cauſe to have them delivered unto him; this Pledge here was, 
pro delberatione. they are not delivered, therefoze now the intereſt in the Pledge , 
which the other had, is not determined, although no rezueſt was by him made „pet 
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ve vath an Intereſt in the fieri facias to habe them delivered unto him, & that the 
requeſt pere is not material, as to determine the Intereſt in the Pledge, buy þ 
ought and may well kep the ſame, till rye velivery of the th2& Buts, that ſo — 
cution may be made. As to the ſecond point, vere ts no ſufficient cauce a grow 
foz an Action of Trover by the Plaintiff, it is onelp found, that he didrequeſh; 

to deitver this Poney, and that ye refuſed to do it, and ſo much is incven Attion 


ok Detinue, contradixit , & adhuc contradicit, this.is the point of the Action x 


detinue, but this is not converſion; he may require vim to make delivery thereof 
in one place, and the gods may be in another place, wall this Denier hem dez 
Converſion, it ſhall not, but of neceſſity there ought to be ſome uler oft, to mak; 
a Converſion ; if be keps this in bis Cheſt, this is no Converſion; the Denin 
here is but the not doing of an act, and this ſpall make no Converſion; angie th 
Denier here of it telt be no Converſion, here is then no pzeſumption foz us, ty 22; 
judge that pe hath converted the {ame 3 and foz this my opinion, J rely upon that 


Coke ropars, which is ſaid, Coke 10 pars, f 1. 56, 57. in the Chancellce of Ox'ocds cafe, gat 


fol. 56,57. 
Ge. 


this Denter is a good evidence to a Jury, prima 1acie , to pzobe the p 
and therefoze it ſhall be pzcſumed that be hath converted this to bis own uſe; but 


upon the ſpectall Uerdicc, no matter is found, upon which the Court may mudge 


Sir Edward 
Millipool . 
caſe. 


5 H. 7. fol. g. 


17K. 3. f. 45. 
Sec. 8 
3 H. 6. fol. g. 
&c. 


38 E. 3. fol. r. 


any Converſion to be, and upon the reaſon there given, and to this purpoſe ws 
Sir Edward Willipoo's caie; here this Denier is no converſion, but oneiy C. 
bidence to a Jury, ſo. that the Plaintiff here hath no cauſe to have the money 10 
him delivered, becauſe the thae-Wuts were not delivered , foz which the Honey 
was lefc and depoſited. by the Plaintiff as a Pledge : And ſecondly, berauſe thig 
Denier onelp, without any other matter found , is not of it ſelf a Conberfion 
and ſo upon the whole matter, Judgement ought to be given foz the Def, 
dank. | 
Dodderidge Juſtice. In this caſe, theſe things are conſiderable. 

1. What Action this Plaintiff here fþall have, and whether this verdic wil 
maintain his Action; whether he is here to have an Action of Detinue, oz anAtti- 


on upon the caſe. 
2. Ik an Action upon the caſe, then whether an Action upon the caſe fox a Trober 


and Converſion. 

3. And if ſo, then whether pere be any converfion found, oz not: Fat the 
firft, he map have an Action upon the caſe, as this caſe here is, but not an Aten 
upon the caſe foz a Trover and Converſion, but a ſpectal Action on the tale, upon 
bis caſe; but if he might have an Action upon the caſe, fez a Trover and con: 
verſion, then J ſhould hold that here is a god and ſufficient converſion found, 
and therefoze it is good adviſe foz all Touncellozs to ſhew unto their Clyents their 
pzoper Actions, which they are to have ſutable to their cauſe of complaint; and s 
the ſame ſhall require: As to the Action of Detinue, the nature of this ts to be cat 
ſidered. This Action implies pzoperty in the Plaintiff, and no other can habe this 
Action, and this appears by 6 H. 7. ol. 9. and P. N. B. fol. 138. 2. The thing 
detained ought to be certain, as appears by F. N. B. fol. 138. in s Denim in 
money delivered, if it be out of a Bag, the Action lpeth not, becauſe that no ter. 
tain pzoperty can then be known, and the ground of this WUrit , is to recober the 
thing it ſelf, in hoc individuo, if it map be had, and if not, then damages fo2 the 
ſame, as appears bp 17 E. 3. fol. 45. 18 E. 4. fol. 23. 1R.3. fol. 4. 1 E. z. 
fol, 5. the Jurp is to finde the value of every thing detained , if the thing it belt 
cannot be bad again. then the value thereof ts to be found; and ſo is 3 H.6. fol4 
11 H. 7. fol. 5. 21 H.7. fol. 77. b. in Kellaway, the ground of this Action is tht 


Detinue , maintainable againſt Executozs; if goods are delivered to Pusband 


and UUife, no Action of Detinue lieth againſt them both foz theſe, but again ti! 
Pusband alone, by 38 E. 3. fol. x, and the reaſon of this is, becauſe the Wife cal! 
not detain, and the ground of the Acton is the Detinue where, upon _— 
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by caſual means, the ſame comes to their bands, and the ſame is detained , but 
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their Denyer makes no converfion in detinue, in the Mit it is ſaid, and ſitl! de- 

13 this is no converſion, but with circumſtance it may be a converſion , ſo 

long es the paivity of the bailment remains, no Action upon the cafe can be 
, as appears by 43 E. 3. fol. 30. a. in point in an Aion of Treſpaſs, 43 E. 3. f. 30. a. 

the Defendant pleads to the Act ion, and ſaith, that the Plaintiff delivered the goods 
to him; the re it is ſaid, that ſo long as the pzibity of the bailment remains, no | 
Action of Treſpaſs lpeth, and ſo is 2 E. 4. fol. 5. but where the ſame is determi- 2 E. 4. fol. 5. 


ned by the tozcious act of the Defendant, there this ſhall make a converſion, and an 


gion upon the caſe well ipeth, 12 E. 4. fol. 8. Af a man delivers to another, a 12 E. 4. fol. 8. 


paul to ride to York, ik he rides on him to Carliſle, an Alon well lpeih, the 
nalen is, becauſe that he by bis wzongfall att bath now defiroyed the paibity of the 


&ſt ball ment, by doing contrary unte it; with this agres, 2 H. 7. .. 11. 18 E. 4. 2 fl.. f. 11. 
jd. 23! 21 E. 4. fol. 76. b. 12 E.4. fol. 13. a. the Lozd Verſeys cale. 28 H. 8. Dyer &c. 

ol, 23. 5 Hl. 7. fol. 16. 27 H.8. fol. 27. 21 E. 4. fol. 19. 3. & 80. b. Jn detinue 

of a boy ſealed up with Writings, bzougbt by an Abbot aud Counts, that the De⸗ 

duden did finde the box of Writings ; tbe Defendant ſaith , that the Pzedeceſſoz 

qfthe Abbat did deliver the box and Writings to him in pledge foz 100 s. the which 

Jae hundzed ſhillings came to the uſe of the Poufe, and that if ve would pay the 

160% he was ready to deliver the box, and this adjudged to bea good lea, but 

the doubt was, this being in an Action ef derinue, and declages in a Trover, Whe: 

ther this Plea be good, without a Travers taken to the Trover, which was the 


' gatter alledged in the WUrit of yetinue ,+33 H. 6, fol. 26, 27. If a man delivers ;1.6.fol.26, 


UWritings.tn a box to 1-$. and be doth lole them, an Action upon the Caſe lpeth, if 27. 

jeabuſe them, and ſo it ſhall be if the paivity of the baftlment be determined, an 

dien upon the Caſe lyeth; 29 Lib. Aſſilar. placito 28. goods are pledged to one foz 29 Lib. Aſſiſ. 
helgan of money» and after thep are ſtollen, he refuſeth to deliver them, F. N. B. R. placito 28. 
i, 86. C. in Treſpaſs ; It one bozrows money, and delivers a pledge foz it, if * Mme 
heafter offer the money, and requires his pledge, and be refuſeth to deliver e 

zine, an Action of Treſpaſs upon the Caſe lyeth, in the Old Book ot Entries; 014 Book of 
Ininſupon the Caſe in Gage, fol. 3. and in Treſpaſs, fol. 667. Treſpaſs foz à Entries. 
Pirdge; Two Pꝛeſidents foz this, fo that be may habe an Action upon the Caſe ; Action upon 
init is to be conſidered, whether this Attion here be an Actton upon the Cale, oz the caſe, Sc. 
nat; thitit'ts not, but he ought to yave a ſpecial Actton upon bis caſe, as appear- | 
e E. 6. Brook Attion upon the caſe, -placico 113. in an Action upon the 4 E. 6, &c. 


* 


caſe; the! Plaintiff lars, Quod cum poſſeſſionatus fuit, of ſuch. goods, as of his 
mopergnsds; & illa perdidit; and that the Defendant, Iovenit, & in nſum ſuum 
Ropnum convertit; the [Defendant pleads, that the Plaintiff did gage them to 

h n 161. Per quod +1pfe illa derizer pro d:&is'101.. prout ei bene licuit abſ- 

We bee quod” illa convertebat in uſum eum proprium prout , There it is queſtion: 
'Whother be ought to travers the Trover, but the bar there beld god, no Tro- 

ler and converſion to be where he comes to the Goods, by deltvery of the party 
hHE whe'reafon of th a is/ becauſe he hath rhe poſſeſſion by a lawful delivery of 

tw parepbimcelf, and therefoze no Trober and Converſion lieth ; the Batlment and 
Trober is travercable, upon a .ſpccial plea to travers the Trover, upon a ſpecial 
matter in detinue , as where che Goods were delivered in pledge, as appears by 
BL 4 fol. 22. 27 H-. fo'; 13. 21 E. 4. fol. 198 80. 31 E. 3. Fitz. tit. Bar. pla- 12 E. 4. f. 120 
0-258. 46 E. 3. fol. 30. 22 E. 4. fol. 6. 5 H. 7. fol. 1. 21 H. 7. fol. 13. fo that &c. 
nem faton upon the Cate be ougyt to habe, but this is to be a ſpecial Action 
mates Cate, and that accoꝛding to hiwſpecial matter, but not upon Trover and 


un the power of the Serjeant, this is not at all material what power he hath, 
| in matter bere conſtderable is, ik the monep be to be delivered back again, if 
there bens ſtay of rhe Execution pzocured, o2 requeſt to have the money, the Ser- 
ant may then do his Execution upon the Buts of Sack; the Bailement of the 

PP 2 money 


a 
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8 n 
money here was condittonal, the money was delivered unttl l ſuch a day in m: 
As io ihe Converſion, whether here be any oz not, is the queſtion; J agre, thr 
a Denper to deliver, doth not in every caſe make a Converſion, as in detinue then 
is a Denyer, E aihuc detiver 3 but when an Action ts framed by one up 
| Caſe (as here it is) a Denper will make a Converſion : J do much reberence the 
Hill. 37 Eliz. Jubgemenys of our Pꝛedeceſſozs, Hl. 37 Eliz. B. R. Rot. 460. betwen Ich 
B. R. Rot. 360. KIton and William Saker, the Executozs of John Pepper, who was pofſiſſch v 
| - certain Goods, & c. which came to the bands of one Richard Newman, Saler 
dyed, Aſton ſurvived, and bzought bis Actton ; Defendant pleaded Non cup 
foz part, and found Non culp. and foz the other part, that thep came 0 hs 
hands by Trover, and that the Defendant knowing them to be the Gang of 
the Teſtaſtoz, being requeſted, did refuſe to deliver them; Judgement there gizen 
foz the Plaint:ff: This was the point in Law, being in an Action upon the Caſe 
a fo2 a Trover and Converſien, the Jurp did finde the refuſal, and adjudged fox gy 
Plaintiff, that this was a Converſion,: and upon this Judgement J ground up 
Dpinion: Ja ſome caſes a Denyer — not be ſaid to be a Conberſion, as ine; 
tinue no Converſion ; the Action is bzought foz the Detainer , but if he doth ly 
10 a Trover and Converſion to his charge, a Denper there will make a Converiy, 
. but diſtinguendum eſt; 'J reſt and rely: upon the Caſe in the Chpancellq; of 0 
1 Coke 10 pars, fords Caſe , Coke 10 pais, f l. 56, 57. where it is (aid, that this Denyeris guy 
Z fol-56,57:&c- evidence to a Jury , ta- ſatisſie their conſciences that ibis is a Converlion; this 
ſhall be good Evidence to a Jury, piimazfacie, that be hath converted the ſame 
untill ſome other particular matter appears; by which this is no Converlion;/J 
agree Thimblechorps caſe of.the Beam of Timber lping on the ground; bringre 
 guefted to deliver this, and refuſed, but did not cemove the ſame from off the lum 
onely pe denped to delwer it, this is no Converſion, foz it lay there ftill, as befoxe, 
after the denpal to deliver it; and ſo it ſhall be of a Sow of Lead, he which hah 
right to have it, demands it, the other denies to deliver it, if it be found, fat it 
lies there till, after the denyer, this ſhall be no Converffon ; but where it u an 
gether uncertain, and cannot appear that he hath made anyConverſion , but gaely 
a Denper, there this is good Ev.denceto a Jury, and direction to the Court (ifather 
matter do not appear to the contrary) that this ſhall be a Conberſion: foz hatl/we 
ſay that this is god to a Jury, and afcerwards to adzudge contrary to this our (elves; 
this not to be ſo done, eſpectally when it is as this caſe here is: The Converſion her 
Wil is a matter which lyeth in. ſecret, and foz what intent will he deny to makeidglivery 
. of this, if it be not to make a pꝛivate uſe of this to himſeif. Allo here this is in 
1 the caſe of money, and you can never pꝛobe any expꝛeſs Converſion of this in that 
i one mans money is not to be known from anothers, and where the naturest a thing 
in demand, makes a man to fail of his poof, there the Law will ſupply this: 6 
—5 — this purpoſe is 3 E. 3. Fitz. Corcn. placito 323. In an appeal of Kobbery, a 
— 8 » one who took from him certain ſacks of Cozn, and pzaped-to have reſtitution if zu 
oʒn. h „ 10657 M 9d 114 01 110% (Of 
Finchden there. demanded, if the cozn was ſtill in the ſacks, oz not, tas it out dich 
ſacks, tt would be very hard to make reſtitution, and there he reſſozed accozding is 
„ E. 6.Brook the value of the Cozn; and with this agrees; 7 E. 6. Brook tit. Reflitution, plc 
tit. Reſtitut. to 22. this was ſo at the Common Law, and not upon the Statute of 21 H. cap. 
placito 22. 11. which gives Writs of Reſtitution to the party robbed: and it was befoze Nur 
Statute of agreed in this Court, that a man ſhall have Reſtitution; notwithſtanding er ae. 
= — cap. pertp is not known, but be wall pave like in value, and where there ig'a deſettof 
| : p2oof, the Law ſhall ſupply this; and ſo it ſhall be pere in this Caſe; the u 
ö 8 ſhall ſay that he bath made uſe of this money, foz that he bath bere denied toll 
{ | ver it, and ſo where the defect of pzwfariſeth out of the nature of the thing iti 
there the Law fhall ſupply this defect, by 27 H. 8. no detinue fyall lie fo2 mon; 
the Plaintiffyere bath miftaken bis Action, and therefoze in this Caſe Judgement 
ought to be given foz the Defendant. 12 8 Ron 


— 
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© Croke Juttice. Judgement ought to be given in this ⸗caſe fo: the Defendant , 
inregord that the Plaintiff here yath no cauſe of Action this money here, which 

thus barled, oz pleoged, ought not co be deltwered untill the thze buts of Sack 
are delivered'; again, this pere which is poſterius, ts to be made prius, the buts 


t GUine to be delivered fo the Serjeant befoze, and pe then is to deliver the mo: 


Anand this is laſt to be done; and this is no moze, but that the Serjeant is to 
wave à diſcharge of the Debt and Execution , oz a Delivery to him of the thꝛe 
huis, to dor Execution upon, and all this-to be done befoze be is to deliver the mo⸗ 
u that wag pledged, otherwiſe it ſyould be very pꝛejudicial to bim; this monep 
delivered, is pięnus fo the Serjeant fox bis ſecurity, and this be ought to kep 
antill he be ſatisfied of the Debt, oz delivery of the thz&@ buts , and this is mor- 
man v2duum-to-him which doth pawn this , if ye perfozm not what is by bim un: 
dertaken, the Pledge then is dead, as to bim; pere an Action upon the-Caſe foz a 
and-Converlion, is bzought- by the Plaintiff, foz the not delivery of this 
the Debt not being diſcharged , and this ought to be firſt done, and the 
ant here ought not to make any demand to have Deliverp made unto him of 
hae buſs' of Back; a bare denpal hall not make a Converſion, neither ſhall 
be any Converſion ſo long as the pzibity of the bailment remains; but de: 
in this and then otherwife. it hall be the Bayle here is as a poſſeſſoʒ honæ fi- 
dei, h make a Converſion, there ought to be a pertinacp, and aifo a contumacy in 
manner ok che Denper, (S.) contradixit, & adhuc contradicit we are to ſæ and 
n gomine when the wzong begins te the partp, the wzong begins by tbe De: 
wer; by this- Penper, he is poſſeſſor malæ fidei, by this Denper the pzivity of 
kailment is altogether deſtroyed, if thep are bona peritura, as. ſower Mine, 
dunn muſty, this Denper keps the party from his Poſſeſſion, and this is a 
t E313 "Ha j Fn Ait #8 | . 


wong, TM A c n 

LUitleton in bis Chapter of Rents, ſalth, That a Denyer (all make a Diſſei⸗ 
la it it be ſo in real things a fortiori, it ſhall be ſo im perſonals; one ſhalb never babe 
mAtion of Treſpaſs, vi & armis, where the party comes lawfully to the-poſſeſſion, 
bitan Action of Treſpa's upon his caſe he may haue: Pere in this caſe, he condt- 
tion annexed unto the Pledge is not per fozmed; and untill perfozmance of which, 
ie ume is not to be delivered, and ſo the Plaintiff hath no cauſe of Action, Audge- 
mind isiperefoze to be given againſt bim. TRAY 11 % 215 

One chef Juſbce. In this caſe, the Judgement ought to be, quod querens 
Nil cipiat per billam. Divers things in this caſe are conſiderable, pere is an Acti- 
en upon the Caſe baought upon a Trover, and converſion; the Jury finde, that 
theſe goods came to bis hands by batlment; this Action üpon the Caſe is a mas» 
arif Action, be ought to compzehend his caſe, in the adion upon the Caſe, 
becomes to theſe goods, by the pzivity of bailement; the ſecond point conſiderable, 
what he is to recover, in the Action upon the Caſe, whether anp thing in ſpect- 
a che whole value, and in this, the thicd thing, whether the pzoperty be chan⸗ 
od, by the Judgement, and executton, the pꝛoperty ts changed; the fourth thing 
tolerable is this, a man fündes my goods, if. be remove the poſſeſſion, whether ve 
hall then bechargeable, oz not; the fifth and laſt matter is touching the converſion, 
whether bere be any Converſion in this caie, oz not. As to the firſt matter, 
hePlaintiff pere declares upon à Trover, the Jury finde that he came to the goods 
yhailment, here ik he pleaded Non culp. he ſhould be charged; if there be two 
m-fenants of goods, thep loſe them, they ſhall both jopn in tbe Action , but if 
enn bail the goods, ye onelp ſhall have.:an Action upon the-Caſz , and this is 


NB N. fol. 118. H. and the difference will be between an Action grounded up⸗ Kc. 
augbtilment, and where upon a Trober; bailment makes a pzivity, if one bath 
$00ds, as a batle; where he bath onelp a poſſeſſion and no pzoperty, vet be ſþall 
habe an Action foz them: In pleading, when this ls made materiall, the bailment 

| map 


by 43 E. 3. fol. 21. 4 E. 2. Fitz. tit. Attaint, placito 67. & Fitz. 4 E. 3. fol. zr. 


| 
| 
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may be traverſable: But in a Trover and Converſion , not to. 9 — 
ment, but ths Con verſion, this being the point of the Agtion, UUWberjer gui il 
not; the Judge is not 10 leck unto the bailment, if you can lap and well — 
Converſion , which is the cþief point of the Action; here you may babe an dun! 
upon the Caſe foz a Trover ozjginally, and not detinue upon ſpecta] Pledding 9 
may be made material, but not upon a Not-guilty pleaded, 2, Gaya; 4 
is to be recovered in an Action upon the Caſe, the value of the thing ls tw h m 
covered, but not damages foz the detaining 3 if pe be barred in Detinye, he Hall 
12E.4 f13- barred in an Action upon the Caſe, as appeareth by 12 E. 4. fol. 13. K 2. 


fol. 14, 15. Brook tit. Action upon the Gale, placito 110. Action ty le Ce, 


quod aſſumpfit ſoluere 101. to the Plaintiff, fog 5 s, ei ſalut. the M ih 
that the Plaintiff befoze haougbt an Action of Debt foz the ſame ſum, in which the 
efendant did wage bis Law, by wþtch the Platatiff was barred; this yep; 
good Plea, by. Bryan chief Juſtice, fo that a Kecovery, in what Action dau will, 
thall ve a bar in the other; be which hath pzoperty all recover damages, fn tut 
pretium fuccedir, in loco ten, as Bracton ; Jn Debt upon a pzomile, be all re: 
cover all the Debt; when s man doth finde goods, it path been ſaid; and {0 com; / 
monlp held, that if he doth dif-poſſeſs-himſelf of chem, by this pe ſail be cher; 
12 Eq.f. 13. Led, but this is nat ſo, as appears by 12 E. 4. fol. 13. foz he wich findes goats, 
js bound to anſwer him foz them who bath the pꝛopertp; and if be deliver them 6. 
ver to ank one, unleſs it be unto the right owner, pe (yall be charged fog hem, 
foe at the firſt it is in his election, whether be will take them oz not into his cuſigty, 
but when he path them, one onely bath then rigpt unto them, and therein he quay 
tokep them fafely ; if a man therefoze which findes goods, if be be wiſe, he wil 
then fearch out the right owner of them, and co deliver them unto him; if the 
owner comes unto him, and demands them, and pe anſwers bim, that it is nat 
known unto him whether pe be the true Sumer of the goods, oz not, and km this 


cauſe be refufeth to deliver them; this refuſal is no converſion, if be do kap hn 


foz him, 2 R. 3. fol. 15. a;good cafe to this purpoſe, there may be 8 N and 
no Converfien , if be hep and lap up the Goods, by bim found, foz the dum. 
er: It is the Law of Charity, to lay up the Goods which do thus come io his 
bands by Trober, and na Treſpaſs ſyall lie fog this; but where one takes goods, 
where there is no ſuch danger of being loſt, oz findes them befoze they are laß, 
otherwiſe it hall be; and in ſuch a Cale, every ngt-delivery of them is à teſuſahin 
Law, and the Iſſue to be upon the recuſavit; he which findes goods, by his de- 
npal to deliver them, by this fas him to be a Treſpaſſoz, I utterly denp, 1 

poſſeſſio eſt vacua non fefaus fall not make a man to be a Treſpaſiva , no Crel- 
Eoke 8 pars, paſs foz this, vi 8 armis: In the 6 Carpenters, 8 pars, fol. 146. ruled there by 
fol. 146.b. ec. all, that non fefans, ſyall not mabe the party whieh path authozity oz licenlt hy the 
Law, to be a Treſpaſſoz; if one. doth bail goods fo another to kep, and ts hliwe 
them upon requeſt-, it it be found: that he required the delivery of them, and be 
to do this refuſed, no treſpaſs, vr & armis4lieth fog this, becauſe it is hut & non ſe- 
ſans 3-and if a Diſtreſs be taken, and a tender of amends made, and this refuſed, ws 


2 R. 3 · fol. Jo 


Treſpafs, vi & armis, lieth faz this, becayſe this is onely a non ſeſa s, which Gall = 


ver Toe a man to be a Treſpaſſoz : At a man findes goods, an Action upon the Caſe 
lieth, foz bis ill and negligent keping of tdem, but no Trover and Converlion, 
becauſe this but a von felans; and ſo in the 6 Carpenters Ciſe, he ſhall not ha pl 
nifhed in Treſpaſs, foz not paying fos bis UUine, being but non faſavs ; tif 8 
Diſtreſs taken be abiued, be ſyall be then puniched in Treſpaſs, and ſo fbe iſ 
rence is, that miſ-feſans, but not nor-'eſane, ſhall make one. a Txecſpaſſoz 3 i 
fois 12 E. 4. fol: 8, 9, & 13. If one have goods by Trober, in ſome caſe —— 


12 E. 4. fol. 


bails them to another, A cannot habe an Action againſi the ſecond baile, 
& Trover in Law: the ancient fozm of the Count in detinue, is obſervable, u yh 


_—_ pm ,_ aft. ater SE... EEE Eo 


cw ww ww „ 9 


LY 


ASS £4 *. $2 din 


Part IL Termin. Hillar. 12 Jac. | 313 


eſame is upon a Bailment, and where it is upon a d. WEE 
bails goods to one, who bails them over to — — — — 6 4 man 
onthe Bailment _ the firſt Bayle, and aiſo he map babe an Action of Deti up⸗ 
againſt the cecond Baplee, upon a devenerunt ad manus, by 12 E. 4. fol. 11, 17 yoo cn 
P 5 5 . «4.lOLTN, 


and 33 H. 6. fol. 27. ſo that the Actton o ; 
in 2 32 nd in Law- th N f rover io but an mventton; a Trover is 12,13. 
1. Mpben a man comes to them by charity. 
2. UUbhen by devenerunt ad — * © 


4 — 


And a man may count either r 
jp, per inventiovem, gnd OS 7 \oyencrunt ac manus generally, 03 ſpecial- 
nas, but the latter is * better, (8.) To be declare upon a dever erunt ad ma- 
per inventionem, 7 H. 6. fol 

chi, 9 H. 6. fol. 58. and the Old Book ot Entries, to! 7 ol. 22. foz 78.6.fol.22, 
certaing and the better count. Af two being an A —_ . — this is the moſt &c. 
both of them declare upon a Bailment, tþep wall not of Petmue foz goods, and 
tth charge bin upon Trover, and mo — 3 if one of them 
terplead.z the difference will be betwen a Trober i Iment, pere they ſhall en⸗ 
the Goods are bailed over, this is a Trover in — — and in Law, when 
goods, per iaventionem , tþis is a Trover in fit z but when a man hath 

rere —* upon ſeverat bailments, 
78.6, fol. 22. 4 E- 4+ fol. 9. 12 E. 4. fol. 12 Th 6. fol. 3. 9 H. 6. fol. 17, 19H6.fol.z, 
the Converſion, and what ſpall make a converſion e next matter conſiderable, is &. 
m Act. done, to convert one thing to anotþer , and — — — 
make a; converſion, by this pou will confound all fi bether a denper onely fhall 
Ation of detinue ſhall bean Action upon the Cal 02M, faz then, this way, every 
| Denver; if this would be ſo, there would be a double Trover, becauſe there is 
_—_ Ac; i000 Call pou trall haves — — converſion (S.) A Deny- 

without ſome Act done; If one doth pledge N o ve a Trelpaſſoz upon the caſe, 5 

if be require them, and tþe other doth refuſe to ——— oz deliver money ; 
Caſe fur Trover lieth , to matze him a Trepa — r them, an Action upon the 
(ae: If one do nde Goods, the owner be ans than. be retüteid to ueber SFr 
them, an Action of detinue lieth, and not an Action them, be refuſeth to deliver 
proptium convertit, & diiponit) theſe are the w upon the Caſe (in uſum ſuum 
and therefoze it thall be very abſurd, if ever = E wozds that make a Converſion; 
ſion; the party makes a requeſi to babe his - — ſhould be ſaid to be a Conver⸗ 
ſould be a hard caſe, to make bim bp his ga - 3, —— doth not deliver them, it 
Anita pon the Caſe für a Kober and Converſion, only by bis Damme) 10 betiber 
hen beg demanded, but there ought to be l ion, onelp by his Denper to deliver 
hin therebp to be ſuch a Treſpaſſer, as th ome other ad done by him, to make 
x diponi, but upon a bare refuſal to deliver the goods, being demanded. no Aut. 
on upon the Caſe, (ur Trover & Convert! a 1 e goods, being demanded, no Aati- 

Po Andante whack _—y foz this, Mich. 26 & 27 Eliz. Mick ada 
ad contrrfion, upon Non culp. pleabed, the Jury found the Dofe tent rene Ella. B.R Ac. 
they found the Trover, the Requeſt Dem — Jury found the Defendant guiltp, 2 Len. 75. c. 

_ bfthe trober and converſion, but they found n. — Kefuſal, and found him gullty 100. 
here in this Court. when I way apehe Br was 3 this ( le, 
member fit wer, e b was no place fun where ee cnet oo 

Is made, and foz this c ; e conve o. 
hls by — material, — — — — — fo that 
s a Bond, oz o v2i | nce of the Action; 

refuleth to deliver the — 1 Sy ate — who demands this, the other 

in 5 finding he pad no property in the Bonk "but i — 
of the bond, but he may hab .the Cale of @ Pauſe, this is no converſion 

be fuer alledged, th l e an Action of Detinue foz this: At ought alſo to 

fone, being demanded, he did conceal this, foz that a refuſal onelp to delive 

ng demanded, (without ſome other Ad by him done) ſhall not — — 
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converſion, and lo it was pete adjudged , foz be ought to lay the converſion, by dis 
concealing of it. J agre; ryat in ſome Caſes a Denyer to deliver the ſame, gay 
make a Converſion, as if it be of money, which cannot be known from other ms: 
ney (as if it be out of a bag) thereupon his refuſal to deliver the fame , being de⸗ 
manded, foz this an Actton- upon the Caſe ſur Trover tteth, but if it be foʒ m 

in a Bag, there, upon his denper, no trover Iyeth, but an Action of detinne, zg 

it was reſolved, Paſch. 24 Elz. in the Exchequer, in the Cafe of one Wik 
Paſch. 24 E- 11 H. 3. fol. 46, 47. a god Cale to this purpoſe: An Action of detinne fer 
liz. &c. Charters, the Plaintiff counts upon a devenerunt ad manus, if be caft they 3. 
4 H. 4. fol. wap, ſo that they perify, an Action upon the Caſe lics agaizſt bim koz this, ſp that 
Wo 47. J cannot ſ& how that a bare denyal of a thing detained, on make a'Convecſgon: 
Thimblethorp*s Caſe, a Leſſee , ar the end of his term, leaves a timber ſog on the 

ground, -aftexwards be demands it, a denyal of this, without ſome other ag done, 

ſhall not make a Converſion of this, if he doch net remove thts, and ſo makes ſane 

other ſpecial converſion; (legere) in one lente is to gather, if upon'Evidence to 

Jury, there a denyal is good Evidence to pꝛobe a Converſion, but if be faith that he 

bad locked it up, and/bzought it into the Court, pere ſtabitur preſumptioni donee 

in contrarium probeturf; this is uo Converſion, if the contrary be not pꝛobedz if 

2 Ded, purpozting a-Feoffment, be bzought befoze any Judge in Trpal, made ſoz⸗ 

ty pears befoze, and the poſſeſſion gone 'continuafly with the Ded , this is good 

evidence to a Jury to finde with the Deed, 1 H. 8. a Charter of Feoffment maze, 

and ever ſince poſſeſſion continued; this map well be given in evidence to U Jury, 

| but not good in pleading , foz no Judge dares ſay to a Jury, that if no livery was 
28 fl. g. Dyer, made, that pet this is a good d&d, 28 H. 8. Dyer, fol. 22. placito 135. in Cores 
fol. 22. Kc. Cale, bp Spilman and Portman: If a man bails Plate, oz Monep, no Action 
5 upon the Caſe lieth upon this Batlment, upon a refuſal, requeſt being made; here 

; pe is ſerviens ad clavum, not ad legem, he did not know whether the condition 

was perfozmed, oz not, lo this refuſal 1s good evidence to a Jury, but no good 
converſton in Point of. Law: As to the Uerdict and the Exceptions taken 10 lt, 

which have ben well and truly taken, (de inventione, & converſione) they finde 

the Defendant guilty, and upon the whole matter be is not guilty, de inventione, 
Bra#on.Com- foz thep do finde, Quod pięnoiavit; Herem J agree in Ypinton, that this finding of 
mentarſes, theirs is not matertal, ad queſtionem fact i, the Judges not to anſwer, Ad quz- 
dec. ſtionem juris, non juratores, as Bracton, Commentaries in Amy Townlends caſe, 
fol. 111. Juries are to meddle with matters of Fact, but not with the matter here of 

a converflon, being matter in Law, this is onely to be determined by the Judges: J 

agre alſo in this, that untill the thaw Buts of Sack are delivered to him, thePlain: 

tiff is not to have his money : At is alſo to be obſerved, the matter of fozm, (S.) Præ- 

ceptum de fieri tacias, being in an inferto2 Court, and not Breve de fieri facias; git 

this is good, but it ougyt not to be ſo, but in the interim, the fieri facias, by efflujis 


on of time; incurs the time paſt which was limitted unto him by the ſaid UUrit, - 


foz to ſe ze and to ſell, and therefoze it is now impoſsible foz the Serjeant to habe 
the thꝛe Buts of WUine again, but if his power had remained, then to have had 


them z but pet he is to have 1he money pledged) foz them, untill be hath the the 


Buts delivered unto him, but here he cannot have them, and therefoze he is to lep 
and to detein the money foz his ſatisfaction, and therewich to ſatigfie the Epecutt: 
on; ſo that in this Caſe we do all of us agre in this, that prima tacie , a dener 
Judgement upon a Demand. is a good evidence to a Jury of a Converſion ; but if the contrary 
or the De- be ſhewed, then the ſame is no converſion, and ſo the Judges all agred in thisCaſz, 
fendant, Sc. upon the whole matter to them appearing, foz the Defenvant, and againſt the Plaln- 
tiff, that be had no juſt cauſe of Action, and accozding to this, the Judgement of the 

Court was pꝛonounced, and ſo entred, Quod quarersn'1 capiat per Billam. 


James 
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James, and ame. 


iz. James, the admiMſiratrix of ber late þuobond, was called in befoze the Dz- Prohibirion 
-dinary to make an account foz the goods: and perſonal eſtate of her pusband, ” 

he there pleads, that Richard, her late husband, 9. Jac. omnia & ſingula bona & 1 Ro. — 
catalla ſua, in vita ſua, rite & ligitime canceſſit, cuidam Elia. James, filiæ predict. 123. 
Rickard;/ and that fe had theſe in her Cuſtody fog her Dauabter, the which Plea 

cher dd there reject, and. refuſed to receive the ſame, hut notwithſtanding this 

yer ples, 1 there paocetd to ſentence againſt hers; upon this a P2obibi- 

Rap * 917 1? 3 01 2468135 DH l a dale 1 
EGdief Juſtice, The Dadinary by the Laws of the Land may call Executozs 
umount, and this ſo appears by 9 E. 4. fol. 47. b in the Cardiral of Can- 9 E. 4. f. 47. 
eecbinies Caſe, that of common right the D2dinary ougbt to ſee, that the will of b in the Car- 
ye em be perfozmed, and that none ougþt to meddle with the goods, but the D2- — _ 
dunn as thoſe which are admitted by him (5) Executozs, by pzobate of the Te. 
und, N Admimftratozs, and they to render an account to the Dzdinary, and tg 
chi purpoſe is 7 H. 4. tol. 18. b andthe Statute of 31 B. 3. c. 11. fog the gran: 7 fl. 4. fl 18. 
ting of Letters of Administration by the Þ2binary ; upon which the DÞbſervation Statute of 
efLywoodis, that this was, conſenſu magnatum, hut not by the Common Law: 3! E. 3. c. r. 
tuching pzoceedings there, the difference will be, ik a gift be there pleaded, they 
are there to try whether there was ſuch a gift 92 not, in 1 R. 3. fol. 4. a bp Huſſey 1 R. 3. f. 4. a 
if ſuſtive, When the original ought to begin in Court Chꝛiſtian, and there it 


begins; although afterwards, ſome thing happens in iſſue; wbich is triahle by 
tur Law; pet this ſhail be triable by thetr Law; but f they will there judge upon 
this grant in queſtion, contrary to the Rules of the Common Law; and accozging 
to hiit Law, they are then to be pzohibited; foz by their Law, ſuch, a gift as is 
plended n not good, if there be not traditio, and without ſuch a delivery, ſuch%* 
grant is utterly void, but we here denp this tobe ſo, our Law being contrary bere- 
im fo them, foz ſuch a gift we hold to be good without any ſuch: tradition; alſo by 
har L man map well grant a thingun Action, which we deny clearly to be 
dy ow Law; and thecefoze if they ſhall adindge upon a gift, contrary to the 

| e dommon Law, then we will here pzohlbice them; here they refuſe to re- 

- witihis-pleavf the gift, foz peradventure there was no delivery of the Wed. 

Dodderidge Juſtice, The Dadinary ex officio Juchcis, calls the pacty te an ac- 
count fog the goods of the inteſtate, and this pꝛoperlp and onelp belongs to him 
WI2dinarp ſo to do, and as to this account, what is here pleaded, nothing, but 
he had the goods, but anſwers nothing at all to the goods ſhe had recovered, which 
he ought here to have done, ſo that debts ſhould have been paid with them. 

Coke, J agree this to be ſo, as to theſe goods, but pet this is a good plea by 
her there, quoad hoc individuum, and as to this, thep ought not there to have re⸗ 
ſeued the Plea; but they have here rejected her Blea es to all. i 

Dodderidge. This is no Plea at all, no anſwer to theſe goods which ſhe had 


Ole. If th's Plea here be foz ſuch things as are aſſignable, this Plea is then 
good, but not, if th: ſame be foz other things, as foz things in action, the Court 
clear o opinion, th :t he could not aſſigne over the things in action, as obligations, 
(02 theſe ought to remain, foz papment of the Debts, 

9 Dodde- 
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Dodderidge. This is a Plea in Barre of the accounf, which is not a i, 

at all. re 


= - :* therewith truſt bis gend friends, and would have divers named in truſt, fo the di 


A Prohlbiti- 
on granted. 


the validity of this gift, oz not. 


Coke. There are no Auditozs aſſigned foz the Account. 
| Dodderidge. Af the there vad made ſuch an account (5) as that quoad f 
things, they were given by the Anteſtate in yis life time unto Eliz. pis Dang, 
and to have made anſwer to the reſt, if they would not then accept of this plea there 
but rejec the ſame, they ought to be pꝛopibited; but if ſhe foz theſe refuſe to mak; 

any account, becauſe they were given to another befoze, and being in her Cui 
this ber Plea of the gift in barre of the Account, is not good; alſo he ig called ty 
make an account foz all the gods, ſhe ought rherefoze to anſwer to all, 

Coke. But quoad hoc, as to theſe: particular goods, Ms giver by the intel 
the Plea is good, and if they reject this lea foz theſe goods ſo given, they; 
to be here pꝛobibited. — 55 

At another dap this Caſe was moved again. 

Coke. The Cale was this, we Widow, Adminifiratrix, made an Jm 
and in this ſhe put in all the goods which her husband had, and herein he dam 
ſlake her ſelf, and did put in ſome goods, which per husband, the inceſiate, hangt 
ven away, and diſpoſed of in his life time to a younger Child, in the Account fie 
ſhewed unto them a Deed of Gift, made by the Anteſtate per Pusband of theſe gaz 
in particular to his Daughter, they being in her cuſtody, and this Plea ofþers, as 
to theſe goods, they did there reject, we will in this caſe pzobibit them, as to thoſe 
gwds,' but not as to any things in Acton. At is the part of wiſe men (to make 
deeds of gift, in their lives, and this J habe learned of Sir Thomas Bronley, who 
ſaid that be would not truſt his goods and eſtate to the difpoſal of Cuch cum 
which had ſo many Diſtinctions, and Appeals from their ſentences; but he mould 


poſition thereof, and ſo by this way, be would ſettle the ſame in his life tine; 
which was a good and ſure way. ; 
Dodderidge. Their Accounts are not like our Accounts at the Common liv, 


Croke. JÞis here to be conſidered, whether they do there endeavour to mine 


n 
Dodderidge. This deed of gift is there pleaded in barre of the Account. 
Coke. We ought here to pzobþibite them as to this. wo 
- Dodderidge. We ought alſo to know the reaſon, foz what cauſe they rated 
this Piea; the Court all agreed (Dodderidge excepted) that in regard this deed of 
Gift was there pleaded befoze ſentence given, foz their rejecting of this thee an lo be 
pꝛobibited as to thts which is contained in the Deed of Gift. 

Dodderidge agreed with them berein foz a Pzohibition to pꝛobibit them, to 
this, with an exception of debts 3- but time was given, to habe a Civilian, to ew 
cauſe to ſatisfie the Court, wherefoze they had there rejected this Pleq, nnd 
fault of this, the Pzoþtbitton to ſtand; but no ſuch cauſe was after hewed; de 
the Pꝛohibition per Curiam to ſtand. 


Tk 


/ 
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Tube KING and Goldesborow, againſt Whider 


Defendant. 
4 


7 H. 4. f. 30. 
Cumulus un- 


un. We have adjudged this to be bad foz intertainty; Præcipe quod reddat 
vigintilibritas terræ, in ancient time this was good; but now Exploſa eſt illa opinio, 
fo2 the ſame dugbt to contain certainty, oz not good, becauſe of the Habere facias —— 
puſſeſſoner z and therefoze certainty ought to appear, be ndt good 3 the whole not good for 
apy of opinion, that the Anfozmation here was not good, fox the incer⸗ Incertainty. 


Wilſon Plaintiff, againſt Velſb 


Defendant. 


— 


* Pan Action of Covenant bzought by the Plaintiff, as an Afi 
4 gnee, foz not levy: 
| [ ing ofa Fine aecozding to the Covenant; the Caſe appeared to be this, Sir W. for — 
Welch, being ſeifed of a Danoz, and did ſell this, and yis two Peſfuages, unto one ing of a fine. 
Arcerde, who aſſigned this unto Wilſon; the Uendoz in the Indentures did Co- * fo. Rep. 
to leby a Fine, foz further aſſurance, the Aſſignee tendzed the Rotes of the 3 147. 
q 2 fine 
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fine unto the Defendant 3 be refuſed to doe this, upon which refurcal the g 


bought; the Defendant by Plea ſyews all the matter, and that ye was leiſed of th 
Panoz of Wiaynams in the County of Back, and of two Meſſuages, and thath 
ſold the Panoz of Wraynams, and all his tenements in the ſaid Town 
did covenant to levy a Fine of, &c. and that afterwards be did purchaſe twoother 
Weſluages there,” and the Plaintiff tendzed unto him the notes of the nne of gu; 
Meſſuages to be acknowledged by him, the which he refuſed to doe, and takes 
travers, abſque hoc, that ar the time of the bargain and ſale he was ſeized de Dre 
dictis Tenementis integris , as the Phintiff had alleadged in bis Declaration ($) 
that he was ſeiſed cf he four Weſſuages, and ſo the okely point and quegion in 
this caſe was, whether the Defendant was bound by fozce of this C 
acknowledge the fine, accozding to theſe notes, in manner and fozm ag they wy, 
tendꝛed unto him, 8 5 7 15 inne I 
George Croke, Foz the Plaintiff, that he ought to. acknowledge the fink, ary. 
ding to theſe Rotes tendzed to him, and that this bis Plea in Barre at the aum 
of Cabenant is not good, to ſay that he had but two Peſſuages at the tim of the 
bargain > but haougbt to levy the fine af ali accozding to the notes, this being but 
fo2 further aſſurance, and no pꝛeiudite hereby to come unio þtm, foz not ; 
he acknowledgeth the fine of all the four Weſſuages,. pet the bargainee ſhalj habe n 
moze by this, thax what was bargained and fold unto bim. Coke chief Juice, 
Without all queſtion be is not bound by this Covenant to levy a fine ta him of ail 
his Land, but onelp of the land ſold unto him. ee 
George Croke Urged, that be oygbt to levy a Fine ot the whole, but in effec, 
this ſyall operate to-no-moze than what was bargain:d, and to that landonelycom: 
pziſed in the bargain and la le, and mage than this ſyall not paſs; the Fine here is 
but a convepanre and aſſurance, arcozding to the intention of the parties, und t 
Coke 2 pars, this purpoſe is Taverners Caſe, remembzed, Coke 2 pars in Cromiells Cale; fol, 
fol. 76.b 76. b if A. having 10 Acres in Dale, and B. hath 10 Acres in the ſame ile, A. 
T, — levies a Fine to B. pf 20 Acres, and B. grants, and renders 20 Acres to A. in ge, 
nnd ne 2 A. by this ſhall not habe the 10 Acres of B. unleſs that there be foz this ſome ſpe: 
caſe, cial agreement between them; otherwiſe the Conuſe ſhall not render moze than he 
doth receive; ſo if one doth covenant tolevy a fine of all his Lands, which he hath 
by diſcent of the part of his Father, he hath 10 Acres of the part of his Father, 
and 10 Acres of the part of his mother, pe levies a fine generally of all his lands, 
nothing doth paſs by this fine but the 10 Acres he had of the part of his Father, 
Coke 3 Pars, Coke 3 part. fol. 77. Fermers Caſe,” It Tenant foz life, oz foz years be of land 
fo. 77. in Dale, and of 10 Acres alſo in Fee-ſimple in Dale, doth bargain and ſell all his 
Fermers caſe. I ands in Fee, having 10 Acres in Fe, and 10 by Leaſe, and levies a fine of 20 
Acres; this is good onelp foz 10 Acres, foz the fine ſhall relate unto the bargain 
and ſale, and the quantity of the Land not material in fines. The whole Court 
agreed Taverners caſe to be good law. | 
Dodderidge Juſtice. In thefe two laſt caſes, the Conulſozs had not any moe, 
of which they could levy a fine. | | 
Coke. It he had aid, that he being ſeiſed of two Meſſuages, bargains and ſells 
theſe and covenants to levy a fine upon requeſt, and afterwards he doth purchaſe 
the other two Melluages, and after the bargaine tenders to him, a Fine of four 
Meſſuages, this had been good; and be ought to acknowledge this fine, becauſt 
that nothing ſhall paſs by this fine, but the two Meſſuages onelp; but as this Caſe 
pere is, where it is ſaid, that he was ſeiſed of four Meſſuages, and that be had 
bargained and ſold all his Lands; and accozdingly tendzed che fine unto him of 
four Peſſuages, whereas he ſold but two; he is not bound here by his Cobenalt 
to paſs this fine, becauſe the ſame is not purſuing the bargain and ſale. - 
5 Cr. 281. George Croke urged Bolney and Curtiſes cafe, Hillar. 37 Eliz. Rot. 8$4- ! 
Mo. 810. Northamptonſhire Caſe, where ſuch: an Action of Covenant was bzought foz re 
1 Bulſt. 90. fuſing to levy a fine, being fo2 further aſſurance, be tended a Fine ok a _ — 
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twenty acres, the other refuſed, and be (aid that be was ſeiſed of the houſe, and 
10 acres, and alſo of other 10 acres, which be did not ſell, and that theſe 10 were 
alla contained in the note of the Fine, the which he never did intend to paſs, and 
fo: this cauſe be did refuſe to acknowledge the Fine. It was reſolved, that this 
la was not good. If one covenants to leby à Fine of all his Lands in the tenure 
of 1. D. and in the note of the fine to bim tendered, moze lands are contained, pet 
he is bound fo acknowledge this fine, and by this no moze ſyall paſs, but choſ: 
ich were in the tenure of J. D. | | 
Cote clearly, if he ſyews by the deed that he was ſeiſed of four meſſuages, at the 
time of the bargain, and tenders a fine of four meſſuages, where he ſold but two, he 
isnot bound by bis Covenant to acknowledge this fine; alſo pou cannot have a 
Nest compriſe againſt an expzeſs thing, 48 E. 3. fol. 11. touching this. | 
Dodderidge & Haughton Juſtices. Af it had been laid, that at the time of the 
bargain and ſale, he was ſeiſed but or two meſſuages, and after he purchaſed the 
other two, and the fine tendered of four Meſſuages, no moze ſhall paſs but the 


o0oasSO 5c. TT =- rc @& wo w 3 rl | - * * 


he As to this, if all theſe particulars are ſpecified in the bargain and ſale, 
and mas particular a manner as may be, vet the Covenant to levy a fine ſhall not 
nm te uch a Fine, containing moze than was bargained; and if he lays that he 
netz ed of two DeCuages, and tenders u Fine fo bim of four Meſſuages (my 
dpimton in this Caſe is onely known unto my ſelf ) but J incline to be of opinion 
unt that which was laſtly ſaid, that be ought not to acknowledge this Fine, 
un he is not bound by his Covenant to levy-a Fine to bim of moze than is contai- 
in the Bargain and Salee. To 
-Dodderidge agreed herein, and it it were otherwiſe it ſhould be very miſchievons : 
I was then urged, that tf one having-two Meſſuages, bargains and ſelis them, 
ad covenants to make; further aſſurance ;» afterwards pe butlds. to other Mel⸗ 
ſyages, the other tenders a Fine of the four PeCuages 3'-if this Fine be levied, the 
mo Peſſuages which were bargained, ſhall onely paſs. 3 

Coke. J do doubt of this Caſe, N 

Croke Juſtice. If one hath ten Acres of Soccage Land, and ten Acres of capite 
Land, he bargains and ſells his Soccage Land, and covenants to make further 
afſurance, and afterwards the other tenders unto him. a Fine of twenty Acres, in 
this compzebending the capite Land alſo; if be doth. acknowledge this Fine, the 
CzpiteLand doth not paſs, noz no Fine foz Alienation is to be paid. | 

Coke denied this to be ſo, the whole Court in this caſe agreed againſt the Plain- 8 
tif, that here was no bꝛeach of Covenant by the Defendants refuſal to acknow- Peſendant 
l:dge this Fine, and foz this refuſal, the Plaintiff had no cauſe of Action, and ſo x; quod ques 
by the Kule of the Court Judgment was given foz the Defendant, & quod querens ven: nil capiat 
nilcapiat per billam. | per billam, 


/ 
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Neguiſb, and Requiſhes Caſe. 


Fine taken Dmmiſſioners foz the taking of u Fine, were b2ought into the Stat⸗chanter 
of an Infant. foz taking a Fine of an Infant, the Cale was this, Requiſh, of whom he 
InſpeRion. Fine was taken, was an Infant, (S) Df the age of twenty yeare and thzee war. 
1 u. Bab ters, wanted but nine weeks of bis full age? the Commiũtoners took the gi 
Mo. 844. 78. him, having wo notice that he was within age, and by Jnſpectfon they could mt 

perceive wherþer he was within age o2 not; nothing was done againſt the gun: 
- og in the Star-Chamber , foz that this was a fault in them, but nt « 
rime. | | WW 
Cote chief Juſtice. In this Caſe of Requiſh, being in Ward to the King, 6 
have taken of bim in the Exchequer a Kecognizance of a great ſumm, being an 
fant, that be ſhould not convep his Land to any one, unleſs it were by Mint, dj: 
rection and oder of the ſame Court, this is a ſtrange courſe taken by then: Noh 
facies malum, ut inde veniat bonum, and'therefoze if he do here bꝛing an Au 
rela upon this, we will give bim red2zeſs , and reverſe chfs, fox the Liv hwy 
made a kind of perperutty foz pzeſerbing the Land of an Infant, during his min 
rity, ſo that be cannot, during this time, convey thele Lands, (at this tim? thi 
ſaid Requiſh, upon pzoof made by the Church Book, ad judicatus fuit, tb be with: 
in age by the Court, and foz this the Fine is avoided: In this Caſe, Cura, it 
aſſenſu partivm , did take upon them the diſpoſition and ſetling of bis Lind, i 
ſuch manner as he ſhould not Tell. wis, but unto his pounger Baother, (am hi 
they ſo did, by reaſon of his ſimplieltp.) e | 


Dr. S«ckliff Plaintiff, againſt Sir George Reynill 
Defendant. 


Debt for an If an Action of Debt foz an Eſcape, the Caſe appeared to be this, Dr, Sucklf 
Eſcape. in the Court at Norwich, recobered in an Action upon the Caſe foz a Trover 
x Ro. Rep. and Converſion, againſt one Wood and his Wife, had Judgment againſt them, and 
| ths both of them taken in Execution: Mary the Wife was by a Habeas Corpus 
in B. R. and ſo committed to the Parſhal, and being in his Cuſtody in Execution, 
pe ſuffered her to eſcape, and foz this Eſcape, an Action of Debt bzought aguilt 
the Parchal, and whether this would lie oz not, was the queſtion. | 
Geo. Croke foz the Defendant, that this Action of debt Lieth not, but he ought 
to have againſt him an Action upon the Cale onely foz this Eſcape, and to this pi 
16 E. 4. fol. wofe is the Counteſs of Ken's Caſe, in 16 E. 4. fl. 2, 3- but no Action of debt he 
5 3˙ is to have foz this Eſcape, becauſe be fin! bath the Pusband in Execution upen 
the ſame Judgment in Norwich. : : 
Cole chief Juſtice, The labo2 in this Caſe ljeth on the Defendants part, prim 
facie, Jconceive this Action of Debt here upon the Eſcape is well bzought. 


Dodde- 
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_ tirelp, againſt the Pusband and the Mike; ſo is 34 HH. 6. fol. 33. and 7 H. 4. 


n Action upon the Caſe lieth upon this Eſcape, but not Debt: Jt is true, that an 


m, is no ſatisfaction, but as a Pledge foz the Debt, by the Statute an Action 


— 


Dodderidge Juſtice, demanded who ought in this caſe to pay the money recove- 
"ed; this we Pusband is to do, Tor be is the pzincipal party who ought to dif- 
this Execution, it 1s be which carries the purſe, and he ſtill remains in Pzi- 

ſon, and in Execution foz this, and therefoze no Action of Þebt lieth againſt the 
Parſal foz this Eſcape, but an. Action upon the Caſe ye might habe pad againſt 
jim fun this, but Debt lietþ not. 3 A | 
Coke. An Actionof Debt well lieth againſt tþe Parſhal foz this Eſcape, foz 
Wife was alſo in Execution, and here is a wzong done by the Þarſpal, foz 

ich wong there is great reaſon he ſhould be puniſhed, and not to goe free: Fo 

ira querela can here be ſued, untill there be a full Execution and ſatisfaction 
whole Debt. | 8 n : 

« — De is not pere altogether without remedy foz this wzong , foz 
he may well have an Actzgn upon tbe Caſe againſt the Warſhall foz this Eſcape z 
and fo the Court differiſ in Dpinion, the ſame was adjolirned till another 


ne. = 
afterwards, (S) Termin. Trin. 13 Jace B. R. this Caſe was moved again and Term. Trin. 
argued at the Bar. 13 Jac. B. R. 


Germine foz the Plaintiff, the firſt Action was a Trover and Converſion, upon Oc. 
a Treſpaſs and wzong done by the Wife , and a Judgment given againſt them | 
both ; and by 40 E. 3. fol. 23. foz this both of them to be taken in Exerution; 45E. 3. f. 23. 
the Pupband here was committed onely foz .confogmity, the firſt Action being a- 

init the Pusband and Wife, foz the waong done by the Wife, the Judgment is 
aun them both, and the Execution ought to be accozding to the Judgment en⸗ 


0. 30. if damages be recovered againft two, execution ſhall be accozvinglp againſt 
them both; the Sheriff here, accozding to the Judgment, is at liberty to execute 
the fame againſt eitber of them, oz againſt them both; pere in this painicipal 
Caſe both the Dugband and Wife were taken in execution. It hath been ſaid, that 


Action upon the Caſe lieth at the Common Law foz ſuch an Eſcape, but an Action a 
of Debt lieth foz this, upon the Statute of Weſtminſter the ſecond, cap. 12. and — ol 
{0 is Plats Caſe in the Commentaries, fol. 33. and 15 E. 4. fol. 19. b 20. ab cap — 
that an Action of Debt lieth foz the Eſcape, by the equity of the ſame Sta- 
tute, 

George Croke 8 the Defendant, that an Action of Debt lieth not againſt the 
Sarſal foz this Eſcape; the Hus band and Wife pere taken in Execution, foz a 
Treſpaſs done by the Wife, the goods of the Busband to anſwer foz this, and 
therefoze an Action of Debt lieth not foz the Eſcape of the Wife, foz that the bu: 
band here is the Pzincipal Debtoz, F. Nat. Br. fol. 93. C. If the Sberiff bath a F. N. Be. 
Paiſoner in his Cuſtody foz Debt, and ſuffers him to eſcape befoze the Debt ſatiſ- fo 93. C. 
hed, he ſhall have an Action upon the Caſe againſt the Sheriff, and yet he may habe 
an Action of Debt againſt him, ſo that here is an Action of Debt by Statute 
Law, and Treſpaſs upon the Caſs at the Common Law the Statutegare, where 
he party in Execution is ſet at large, thts ts to be a ſole party in Execution, but it 
is not ſo here, the Husband being here the pzincipal party to anſwer foz the whole, 
Wdheftill remains in Execution; the Wife the bath no goods, and if ſhe dies, be 
which is to diſcharge the Execution, doth remain in Pziſon, by 14 E. 4. fol. 3. & 4 E. 4. f 3. 
IH. C fol. 6. that at the Common Law an Action of Debt lieth not upon an Eſcape, 7H. 6. f. 6; 
butan Action upon the Caſe foz to recover damages; the Bodp being in Executi⸗ 


ofDebt lierb foz an Eſcape 3 but this is to be Co taken and conſtrued, when the 
Arty in execution, who is to ſatisfie the ſame, is ſuffered to eſcape. — 
lieth not, but an Action upon the Caſe, to have damages foz the eſcape — 

\ { E 


— 


* 
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proves, 
0 if 1 —5 FRA in execution, the A 
1 and i: the Wi bes elcitþe (che Parband being the pꝛi a0 Wow | 


ron All in 4 ) luch damages foz the ofthe 
db aJuty will gibe; 
oy 115 & rient Caſe; that if two are in Execution " Deir 
£ of To . er to re rave: that an Action of Debt lieth fox this Gitape, am 
rel ribs ure talen in Executiori fo; Debt, the one bſeapes; fa 
rnd aint the Sbetiff, and afier the Debt b 
57 ue 10 e-bfyet Whfch remained in exeturlon wall have bis Andie; que- 
15 e eb, the Boby being raden in etecution is no ſatisfaction fi the 
Df foz the body is 1 50 ad ſatisfaciendum. 
1 I itvbr hid 1 wo boy ok ſich a Cale, as of Pusbany and Wite, 
ob i f hf they bo e rk tv remain as pledges, in ruch # Cay 
$ And {6 to fa 7 the Wife path nötbing, we is to be 1 
the Goods of her Pusband, having nothing of her own, they are here takes 
Rare untill the Execution money be paid, and the Pusband be is to pay this; 
band vies, then the may have goods, and then if the be ſuffered to eſa, 
an + ws of Debt will ite foz this Eſcape, but not here as this Cale is. ; 
Edle. An Attton of Bebk dere well Heth fox this Eſcape. 
Ecke ſe. be Ampziſonment pere is ſeveral, and ſo the Eſcape is (eberal, 
thy 977 bf the Wife an Ackton vk Debt well lieth. 
Yen octdz Huſſey Cafe,” Trin. 9 Jac. C. B. in a Kabichmem de 
B. te bs agnus the Wite, 7 the Duldbiirth to make ſatisfaction, foz th the 
Huſſeys caſe. yay vi pad Statute vr Weſtminſter, the ſecond capice 39. having 150 6 kit 


mocking.” Port'o2 tes Haſty Caſe pon the Stafute of Weſtminſter , if the WF 
habe nothing, were tram, to be krtled: In ide Argument of which Cale J and 
0 ee ud were vk Opinion, that u feme Cobert dag nof within that Ster 
fo be exifed Na Kate impotentiam that was in ber: Jn this pꝛincipal Caſe, {hob 
n by 85 Ther m Actton of Debt well lieth koz this Eſcape ; ifiw 
be in Exkcurron fot „und one of them ſuffered to eſcape, the Court tm ot 
1 Ne "ar ith Glep an Attion of Debt well lieth, and Co by the opinim 
0 e tpare Judge 

4.4 chief ſuſtice, Croke und Haughton Juſtices, againſt Dodderidge. The Plain 
tiff here hath juſt cauſe of Acton, and that the Action of Debt by bim beought a. 
guinſt the Defendent foz this eſcape ts well bꝛought; but Judgment was not p20- 
foimced, rhere deing ſome ofher erroz in the Pzoceedings , and fo the Matter ts 
12 moded again, but ended bp 3 


34 fl. 6, 


The hh Ambaſſadour, by the name of Dor 
Degoe, Servient Deacuno, Plaintiff, a gainſt 
John Buntifh, and John Points 
| Defendants. 


4 prohibiti. 
Aubell in curia Admiralitatis, foz cutting down, and foz ESTA aboay 00 


Jos or Lighi Btaſilici, of Braſil- wood, growing at Braſil: This being lad 
by bim to be infra dominiain Regis Hiſpania. The Defendants are. two Englich wer · 


chants, and ſtrangers. | | Cre, 


p | 


Py 
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+ | "Crew, The King's Serjtant, moved the Court foz a Pzobibitton, to ſtap their 
P2ocedl : fox that this Libell, was not foz any thing done, ſuper altum ma- 
re, dn fo 8 thing done upon the land; foz he Wood cut down, was growing at 7 
Brafl, and therefoze not to be determined by them in the Court of the Admiral- of 


m. erbef Juſtice. A man ts bound to another beyond ſea, if the Court of Admi⸗ 
calte will take upon them to pave Jurtſdiction in this caſe, we will pzoþtbite them; 
unte Action 1s fo be bzought here, it appears by the Statute of 13 R. 2. capite 5. Star. of 13 R. 
ws arifing foz mercyandiſe beyond fea, they. are not there to determine this; 2. capite 3. 
they being onely to meddle with matters done ſuper altum mare, and not other: 
wiſe; if ther ould there bold plea of this, chis would be very pzcjudiciall, co all 
courſe of p2actiſe, if che matter, oz contract, was done beyond ſea, this by the 
Jaw of the Land is to be tried here, and may be laid to be done bere, in what place - 
the Plalntiffe pleaſeth, and co without any further debate at this time, the ſame 
was _— to another time, foz cauſe to be ſyewed, why a P2ohibition ſyould 
k | | 
2 (S.) Termin. Paſch. 13. Jac. B. R. the Court was mobed again _ Putt 
by = « 0 0 0 
Concatry, foz a Pꝛohbibttion; this appearing upon the parties own ſhewing, to — i 
| be i a thing done on the Land, this being foz cutting of Braſil- wood, growing 
in Brafil, and this laid by him to be, infra dominium regis Hiſpaniz, and the ſame 
| not dune oper altum mare, and ſo the Court of Admtraltte yath no Juriſdiction of 


* The caſe pere is no other, but that an Englich man comes into Spaine, 

and there within the Domintons of the Ring of Spame, ve doth fell, and carry awap 

„nne Loads of Brafil-vocd, Whether in this Caſe foz this; the Court of Ad- 

inne may þold plea, oz. not, they cannot of contracts made in Spaine, clearly the 

cut ot Admiralty ſhall have no juriſdiction to determine theſe there, but the lame 

mm be lam to be done at any place here in Eqęꝑ lind, and ſo to be pere tried, ſo that the 

aral pere, is like unto Neptune, and by the Statute, of 15 R. 2. capite 3. bis Stat. of 13 K. 
peiver is limited, within certain boundes, which be is not to exceed; and by this 2 p. 3+ 
Statute, pe is onelp to have Juriſdigion, of matters done, ſuper alcum mare, not 


TheCaurt all cleare of opinion, that bere was juſt cauſe foz a Pzohtbition, and 4Prohibirion = 
ſoby the mie of the Court, a Pzohibition was granted. granted, fer | 


Curiam. 


Warde Plaintiffe, againſt Æyre 
Defendant. 


[Fan Acton of treſpaſſe foz an Aſſault and Battery, & quod cumulum pecuniæ, Treſpaſs & 
mah ng five markes, cepit. The Caſe appeared to be this, the Plaintiffe Aaulr. 
*Defendant,being at play, the Plaintiffe thzuſt his money into the Defendants 1 flo. bag. 
aft, and ſo inter mingled them together: the Defendant kept ail, and upon this, 133,545 
together foz the money , foz this the Plaintiffe bzings bis Acti- 55s. 


K . 2 Cro. 366. 
1 * chief Juſtice. In this Caſe, the Law is, that if I. S. have a beape of cozn, 
D. will intermingle bis Cozne with the Cozne of 1, 5. he thall here have all 
. iudged in becauſe this was ſo done by I. D. of bis own wzong, and ib it was ad- 
won a caſe between Shordiſh and Moore, and ſo it is in caſe of money, if two 
— klar, and the one of them will intermingle bis money in the others peap of Seri and 
1 be ſhall now have all, foz this is ſo done by pim of þis own wzong, and this es caſe. 
Ar- we 


288 


Stat. of Recu- 


DD ä —— 
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K4ß„———— , --4, 
Sir Richard we have (0 adjudged in one Sir Richard Martins caſe, fos chat his Own pzoperms. 
Martins caſe · nep, oz cozncannot now be known, and therefoze by this bis inter mingling; win 
his own Ae; and of his own wrang, by the Lam be fall loſe all, fog this ig@ yg 
and done by him, onely as a trick, thinking: thereby o deceive the other, and ſp Qin 
ſomething by this to himſelf, but by this his ſo doing, he hath deceived 2 — 
ſhall now by this his co2tious Act, lofe all; and if this ſpauld be otherwite, 4 un 
ſhould be made to be a treſpaſſer, volens nolerss, hy the takma of bis goods again.ay 

foz the avoiving of this inconveniencs;.the Law in axþ a caſe is, that he fa 
retein all 4 the whole Court agred with-him herein again8 the Plaintife, ay iy 
ye reaſon afozeſatd, and ſo the Kuleof the Court was, quod querens Nil ciput yy 

Hlam. F - $373 RIGh7 fa au ü f * 


11 


| I Sl Ceo ee <0.l - (8803 2001. * 3.12209 
The KING, and Spe, Plaintifls, againſt 
Doctor Foſter a Phyſician, 


Engred Mich, 1. Jac B. K. 
on the Crown: ſide. 


2 


Information BY Infozmation, upon the Statutes of Kecuſancp of 23 Eliz. capite i. Upon the 
_— DJ: Plea of Doctoz' Foſter, 'Tetmin;iNich; 12. Jac. B. R. Jubgement was glen 4 
ſaycy.23Eliz, Lainſt him, foz the King, and the Jifozmer. —  - E 3 07 
capiter. Coventry moved the Court, foz ſtay of execution, in regard that the Defendanthab | 
1 Ro. r. 88. now confozmed himlelf, aud that by reaſon of this, he ought to be diſtcþarged; a 
Ix Co. 36. this his conkoꝛmitp. by the Statute of 1 J 2c. capite 4. hut in regard hat aſter 
Statute of ment, the party hath no day in Court to plead this his confozmation; but be wr 
x Jac. capite plead this in the Exchequer,as to the King's fine, and as to the party, the A 
4 be pꝛaped to have an Audita quærela, fog his reliete. enn 

George Coke. This confozmableneſs ought to be befoze Judgement giben and 
» — — ; the Statute of 1 Jac. doth revive the Statute of 23 Eliz. this to be from 
23 Eliz. encefozth. : 

. Coke chief Juſtice, (The woꝛds are, At hall confozme accozding to the true 
meaning of the Statute in this caſe provided,) it is to be confidered, whether hel 
wozds do referre to the manner of tþe.confozuyty, oz to the time of it, when it bn 
be, this is the great doubt; theſe wozds, are to have a benigne interpzetation, wht: 
ther this wozd ( accozding) ſhall goe to the continuance of the confozratty. 

Haughton Juſtice, The laſt wozds of the Statute are very conſiderable ( of al 
that might be charged. 3 ; 5 
stat. of 1 Jac. Dodderidge Juſtice, The Statute of 1 Jac. hath revived all the fo2mer Lues ar 
23 Eliz. if be confozm befoze Judgement, to be then diſcharged ; and thin Lum of 
I Tac. was made, to adde 8 further grace, and favour to thoſe Perſons, hich op 
fozmed themſelves, (o2 otherwiſe) this to be after Judgement, and with this he hy 
be charged, if he do not confo2m bimſelf, PE ; 
Curia. We will be of this well adbiced, in regard that this will be a leading Caſt; 
it ſhall be very well foz them all, if they will comp to Church, and confozm then 
ſelves; and ſo this was adjourned, foz the Court better to tonſider ok it. 


- - Afterwards 


part II. 7. Bringn, Hillar 12 Jac. 
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fo re:deliver this 201. to him, N pe ſhoald afterwards fre, and diſcyarge bim- 
elf from the ſaid Judgement, and execution thereupon. 

Coke, This which we now habe done, in ſtay of the Execution, hath ben one⸗ 
phone, in favour ſhewed to Doctoz Folter, fog judicially, we cannot take notice 
of his Confoz mitp; foz it is well and truly ſaid, Non retert quid notum fir judici, ſi 
notam non fit, in o ma judicii, .and;therefozg Judgement being given againſt him, if 

apes not this 20 J. 02 doth ſomething to diſcharge the Judgement, befoze ſuch a 
daygiven bythe Court, then Execution to 1155 cf 

Caria,' Pe hath now no remedy fo help himſelf, but onelp by his Audita quærela, 
(if he may have tt) be is therefoze to pay this pzefently, oz Execution to iſue out 


nnn on another dap” matter was mobed again. .'  ** * 
"Cake, Bappeare, by all glx Books, thin a cont fel he cal. 
not plead, he is tþen to þave big Audit quæ tela, bilt a man Hall not bave an Audi- 
u qardla again the King, pe is tperekoze to plead, and n e pleading, by 
the Bulle or the Court, Executian was afvarded. Afterwards, ( 

B. R. | | PW ; | 4: 4b- es ; "A 

N yeoport moved the Court foz Doctoz Eöſter, who had confozmed pimtelt. 


n 
0 
in 
* 
an 
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afterwards, (S) Termin. Puch. 13 Jac, this matter was moved again, and bere: Term. paſch. 
upon, th? 020er, and rule of the Court was, That the Defendant , Doctoz Foſter 13 Jac. B. R. 
aud delivzr unto Sdoyle the Anfozmer 29). upon reaſonable ſecurity, by him gi: dc. 


— * 
8 : n Wwarded by 
Termin. Trin. the ral * 

the Court. 
Term. Trin. 


Judgement giben againſt pim, and a Writ gf: Execution foz the: King; after big 13 Jace B. R. 


confozmity taken, pe pleads foz bim the Stature.of 1 Jac. capi 
ante of his confo2mity,and accozding to this, moved fox his dill parge, | 
Cole. The Judgement was pere given in Mich, Terme, no executipn then awar⸗ 
nn yet in Hillary Term, nas pet any plea put in, noꝛ in Te:mj Pach. now be 
(8 egecution, and you come to late to pleab this; And foz bis Diſcharge Sou 
jy wel þave pleaded this againſt the Ring befoze, becauſe he could not have an 
lndta querela againſt the Ring, (but this the Counjell, either did not know, oz 
aut timely conſider of it,) it is now too 25 to plead this; 40 onely wap now is, 
timake hin Addzels unto the King by vis Petition ; if you bad pit in pour Plea 
beine, it had ben good, bis Audita quzrela againſt Shoyle the Anke mer, will not 
hinder the Execution, as to the King; foz this a'Capias-ad ſatjsfaciendum, . 
cu. Upon fhis your Potion, be ſhall remaine in the Sheriffs bands till the 


. 1 


next bay, and then bzing the money here in Court, and he ſhall be bailed. 


7 


* 


i * 


The Ponep bzought in Court, and ſo he was bailed. 


4. fog the allow: *© 


Cote. Pake pour Petition to the Ring, and J will ſubſcribe unto this vis Con; Dodor rale 
kmily | bailed, er 


- Uhich was done accozdingly.. = Cin. 


T . 


— — 


. 
* 


Termin. Hillar. 12 Jac. 


Evely Plaintiff, againſt Slouly 


Defendant. 
Entred. Trin. 12. Jac. B. R. 
Rott. 983. 


Treſpaſs for F | an Action of Treſpaſs foz an afſault, batterp, fining, and foz falſe Jmpztfn 
— ul.. 1 ment , apud Charlton, the Defendant, as to the afſault, and battery , ple 
— 2 Non culp, and as to the falſe injþ2iſonment, be juſtifies the ſame, at Ahbenog jp 
ment. this manner, ſetting fozth, that there the Court was held befoze him, fog ihr Kn. 
x Ro. r. 264. nery, be being je Steward of this Court, in which Court there was aſute je 
Hob. 180. tween the now Plaintiffe, and andther, foz debt, which ſuite there went againſt the 
| now Pjaintiffe, who was condemned tn the ſubte, and taken by his command; and in 
execution foz this, untili pe fpould pay'it, and pis fine, which is the ſame jmpy;; 
ſonment, and juſtifies ;' and takes a Travers (S) abſque hoc, that be was culpab/. 
lis, in any place, Extra curiam ſtanneriæ, upon this plea, the Plaintiffe demurra 
in Law. | 3 1 | | gi tay 
- Hele foz the Plaintiffe, 1. This Plea is vitious, and repugnant in it Cf, ha: 
bing firſt to all the treſpaſſes pleaded. Non culp. and afterwards, unto parcell, mae 
a juſtification, *2:' Pe doth juſtifie the fmpziſonment, and both not ſpew, that then 
was any impzifonment by him, and ſo not good, 3. As to the Travers, this unt 
good, but an dle travers, the Actfon is bzought againſt the Defendant, foz a falle 
impziſonment of him at Charlton, in Comicar. &c. pe being Steward of the Stan- 
nery Court then held; pe doth Trabers' (abſque hoc) that he waz culpable, gut of 
I. 3 E. 4. fol. the Stamnery Edurt, at bertorgthis. Travers is not good; foz by L. 5 E.. ol. 20. 
24» In a falſe Ampꝛiſonment, if pe dorh juftifie, foz a ſpectall reaſon he ought iu in 
27 H.6, fol. 1. vers , both the time pzecedent, and ſabſequent, and ſo is 27 H. 6, fol. 1. here he 
: - ought to have taken a travers in this manner (S) abſque hoc, that be was guilty at 
Charlton, oz in any other place, out of the Stannerp Tourt. | 
George Croke, foz the Defendant. The Action bere is, foz an aſſault, battery, 
and impziſonment, apud Charlton. In pts Juſtification, be ſhews, that he was 
Steward of the Stannery Court there, that a Bili was there exhibited befoze kin, 
againſt the Plaintiffe, foz a debt of 28 l. and foz want of Balle, ye commitied hin 
to Pziſon, untill he paid the debt and fine, and takes a Travers, abique hos that 
be was after culpable in any place out of the Juriſdiction of the Stannery Court 
there; this Plea is good in Law, and no repugnancy in it, in a ſuite there, if 
ought to habe his manucaptozs, oz to be committed; the Court of Stanneryes here, 
is an ancient Court, and hath ben confirmed by divers Parliaments. ds to the 
travers, being the pzincipall matter, It is ſhewed that 26 Jinuarii, the commit: - 
ment was juſtly, abſque hoc, that he was gulltp afrerwarvs, out of the Stanntry 
Court, of neceſſity here, he is onely to travers che time. ſubſequent z if be did not 
juſtifie the impꝛiſonment, the ſame dap, as the Plaintiffe hath {aid the ſame to be tha 
the courſe of pleading is to travers the time befoze, as well as the time aficr, but 
otherwiſe not ſo, as it hath ben here reſolved, in an Aſſault, Battery and Jmpz- 
4 | ſonment ; if he juſtifies the impꝛiſonment rhe ſame day, bz neds not to travers, the 
Q time befoze, here be was condemned, and in Execution till he paid the 28 J. ablque 
: hoc that culpable, after the ſame dap (which pe juſtifped) oz in any other place, * 
0 
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of che Stannery Court; Alſo ye needs not to travers the place, as appears by 21 f. 


6. tel. S. and 37 H. 6. where a ſpectall Juſtification in one County, be is not to 21 Kl. 6. f. . 
nobtm further; alco tpe point of the travers, is but matter of fozme, as tt was 37 * 


led 4 Eliz. in one Blunts caſe, and the Law will intend Caarleton to be within 
Stannerp ; lo that the plea in Barre pere is god, and the Demurrer is generall, 
without cauſe ſhewed. ; | 
Haughton Jattice, The place where the Court was, is Charleton, oz Chaltectoy, 
ind your Junification is locall, (S.) at Athberto?, and ſo not good, 
Dodderndge Jiltice- You ought to have ſaid, in pour travers, abſque hoc, 
that you were gutl at Charlton, o2 in any other place, extra Juriſdictionem cu- 


ne Sunne, Pou, have anſwered the firſt exception well, foz by 22 Aſſiſar. fol. ,, 1 
placito60. lomethjing ought to by offered, to make an aſſault, wozds will not 23 Paclte 


dee it; there the holding up of a Patchet was anaſſault; noz a command to one to 60. 
- havehim impziſoned, the exception to the Travers, foz the time, is well anſwered, 
hut not foz 1Þe place, and foz this taule, the travers, as here it is taken, is not 
28 e Juſtice. As touching the place, whether the ſame be within the Juriſdic: 
1 718 Stamnery Court, oz out of it, non conſtat curiz, fo the Court at this time 
requih to be all of opinion, that the travers pere was not good, becauſe he there⸗ 
ers nothing to Charlton, the place, where, *' 
Podderidge. De ought not here, to travers the time befoze, and notwithſtanding 
pyxception, the travers is good; but not foz the other defect in it; and ſo this 
Cauſe was by the Court adjourned till the next Terme, foz the Defendant then to 


hep better Cauſe, az Judgement to be given foz the Plaintiffe. | 
Afterwards (8) Termin. Mich. 13 Jac. B. R. this matter was moved a⸗ 
tte Juſtice Demanded whether Charlton, the plate of the Jmpziſonment, 
btwithin the Juriſdiction of the Stannerr. ko 
" Dodderidge. By this plea here, it doth' not  app?are, whether this place be 

within, oz without the lame. „ | 
"Haghton. Pou have here anſwered, bene, but not plere, the treſpaſs is laid 
inthe declaration, to be at Charlton; no anſwer ts here made, as to this, and we 
tut know, unleſs the ſame be ſpecially ſhewed unto us by him, by his plea where 
Charlton is, Aſhberton is laid to be within the Stannery, no good anſwer by 
ispleyis here made to this Declaration. As to the repugnancy alledged, this 
is not 'materiall, here money is to be paid, but this is no part of the treſpaſs, it is 
nottoampzehended within the matter of the Jmpztſonment ; pere is a good Juſtifica- 
um of the impziſonmert. | rt ; | 
"Dodderidge. The travers here is not good, foz by this it doth not appear, what 
Juriſdiction of the Stavnery Court is, noz how farre the ſame doth ex tend it ſelf 
r treſpaſs pere, foz the Jmpziſonment, is laid to be at Charleton; be pleads a 
ite between the Plaintiffe,and another in Aſbberton, that the Plaintiffe, in the ſuite 
there, was condemned, and .impziſoned, untill he paid the debt and fine with a tra- 
ters, abſque hoc, that he was guilty, alibi, extra Curiam of the Stanneries this is not 
good. ' Foz by this plea, in this manner, abſcue hoc, that he was guilty in any place, 
ij Comitatuy Devon. out of the Juriſdiction 'of the Court of Stanneryes, by this it 
doth not at all appeare unto us, whether Charleton be within, oz out of the Stanne- 
iz ind ik it be within the ſame, then here is noanſwer by this plea unto this, and 
therefoze the plea not good; otherwiſe it would be, if this be out of the Stannerpes; 
bit this is altogether uncertaine; if he pleads Non culp. to the impꝛiconment, he 
ſhall not then plead to the Fine; otherwiſe it is, where be pleads Non culp. an 
ulifies the Impaiſonmene ; there he is to anſwer to the Fine, foz the Jmpziſon- 
ment is foz the Fine? ſo where he makes a ſpeciall juſtification, there be ought al- 

0, to anſwer to the Fine, and ſo ts the difference. | | 

Croke, Agreed herein , that the Travers here is not good, fox there is no — 
| £ 
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Impriſon- Counter in Wooditreet, and being in 15 
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[wer bere made by this unto the Amp ilonment at Charleton 2 but as to the nat 
boek repugnancy, there,is non? here. 1 ee 64 
+ - + , Caria. The whole Court (abſent Coke chief Juſtice,) agra herein clearip tu he 

t reaſon afozeſaid; that the Þlea, and travers here is not good 


dgement mor = 4 and ſo by the nit 
— for the of the Court, Judgement was given foz the Plaintiffe. nen 
Plaintiffe, | 
per Curiam. * 1 11 6s K. 


Chune Plaintiff, againſt Piott, one of 
tthe Sheriffs of LONDON, 
tea, 6 - 0 20 60D AG: - 


— 


an Aion I Þ an Action of falſe Ampzitonment, the. Defendant doth juſtify ; and fighi 
for a kale 1 juſtification ſhewerb, that one Beney, ex jo ge iy pag, q 
2iſon, made an eſcape ; that the Defend 
1 Ro. f. 237, being Sþeriffe, made purſuite affer him, and in tyis purlulte he did mat th ge 
Plaintiffe' in gocturno tempare, circa boram nonam, wandzim, who uſed him unde: - 
cently, giving bim uncfvill wozds ; indecenter ſe geſſerit,.o, Probrioſa tha dedie, 
& detrnſir ad murom 3 and therefoze be did take bim, and koz this dil pelt 
vim; and (o doth juſtify :/ to this Plea, and juftification , «the Plaintiffe ken 


in Law. | ED: . 

Briſcoe, foz the Plaintiffe. That this Plea, and iuſtificatlon of the Defentiant; 

is not good. As to the matter of the juſtification, this refis.upon the power, and 

Authozity of the-Sheriffe. of Londov. At appeares by 42 Affilar. placico 5, that 

a Commiſſion, being to take a man, and pis goods without any enditement, oz ſuits 

- — of the party, oz of other pꝛoceſſe, is againſt the Law, and Clackes caſe, Coke.5, 
Fete 5, pars Pars. fol. 64. Jna falfe Ampzfſonment, the Defendant juſtifyed, upon an dium 


11865 ET fo Non- payment of an Aſſeſſement, thts juſtification peld not good, and the cn 


Clarkes caſe. nance to be agafnit Law, againſt. the Statute of Magna Charta, capite 29, Nullus 
_ — Mag- liber homo impriſonetur , which Act bath ben confirmed , and eſtabliſhed above 
a. 3o.times: As touching the Authozity of the @heriffe of London, to impalſin, i 
F. N. B. title appefires. by F. N. B. in bit title of Withernam, and Coke 8. pars. fol, 60, 61, in 
Withernam. Beechers caſe, where a man ſhall be impzitoned, and where not. 2 H. 4. tal. 24+ 
r 8. pars, and the Regiſter, fol. 87. Upon a Juſticies, 02 a Nativo habthdo, to the Sheriff, hes 
22 50,51+ not to impziſon, No impziſonment to be, but be a Court of Recozd, the Lan dd mt 
Stat. of Wet. like of the Statute of Weſtwinſter the Grit, capite 15. of Jmpaiſonment toe by 
Sec. the Sperlff, the ſame was reſtrained, but to be indicted befoze him; other Stat 
Stat. of 28 E. made to this purpoſe, a8 28 E. 3. cap. 3. & 1 E. 3. capite 2. that the Sheriff uot 0 
2. 4 ch.. babe power of bis own authozity to imp2ifon one, and by the Statute of 1, Mur 
1 Mariz, cap. capite 9. the Sheriff is not to Act, oz do anp thing as a Juſtice of Peace; and in 
8. Fitz, Nat. Bre. fol. $0. A. E. & fol. 8 1. A. C. D. in his Writ De ſecuritate picky 
Fir. Nat. Br. to the Sheriffe, oz to tbe Juſtices of Peace 3 this is by Statute Law; but the poier 
3 of the Sþeriff is ſcaall at the Common Law; as to the arreſting of one, and 1. 
Age firaining bim of bis liberty 5 here it is ſaid, that he was a Nigþt-walker, and thatit 
fol. 40, &c. ng y | | ; 
4 H. 7. fol.2. was Circa horam nonam; Yonges caſe Coke 4. pars. fol, 40. in an Indictment, the 
s H. 7. fol. 3. ſtroake latd to be circiter pectus, and in Morgans appcale, circa tram, d 
Stat. of Min- not god, foz the untertaintp in it, by 4 H. 7. fol. 2. and 5 H. 7. fol. 5. the 
cheſter. to arreſt Night-walkers, they are to be appointed, and this is grounded upon the 
13 E. r. c. 12. Statute of Winchefter, 13 E. I. capite 12. which gives autþozity to the Watch n 
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6 do, but not ta be Sherlffe : as to the misheþaviours alledged againſt him, theſe 
ace, lud to be general, and particular. ne, kecauſe he did undecentlip uſg.him, and 
becauſe he gave ptm undrcent aud uncividl; ods; but doth not (ew the manner 
von in particular, and the C aurt is nat to take knowledge of this, as it appeares, 


Coke 5. p 


Court is not to give credence to incertainttes, not ia the Biſpop 40 þis general certi- fol. 51, Kc. 


Heaton, that a party paeſente deeſt ſehumaticas jnv<reratus; or timing ſus, noʒ to the 
ie return ok (he Sheriffe, am t particutar aii demeanaur here alledged againſt 
him; that he thzuſt him to the wall, det uſit ad murum, r might. da this, caſually , 
-aſcienter, and by compulion o that thiglwag nocauſe of 4mpaifonment be, doth 
qot here lay, that ve did chis willingly; this is a Ples in harre, by wap of Juſtt- 
kation, and this ſhall not be made good by implications; 3. H. 7. tol. 6. there a Con- 
goble pieads in Barre, by wap of juſiifirationof an impaſoument; foz an atrault 


mode upon vim at upon this Book of 5 H. 7. & Sheriff-may impziſon one, foz.an af. 5 H. 3. fol.s, 


fault made upon him, pe ought then to impaiſon him, fog the bzeach of the peace, if 
irhe foz a particular miſdemeans2, done unto htmſelf,non-definucur in jure, how long 
5 t o impꝛiſon him foz this. Ytherwiſe, where it is foz Higbt⸗ walking, oꝛ foz 


| | of fhe Peace. £3.38 bY + 232. 4& «© * 
7. Enentryfoz the Defendant, the Juſiification bore is gd, both foz the manner 
matter of itz as to the exceptions taken, i the manner of: the juſtification, it is 
bench that Henry Clare was committed to the Counter in Wood · ſtreet, that pe 
made an eltape; that the Defendant being Sheritfe, made parſuite after him, and 
mat with the Plaintiffez” prædict. tempore quo ſuppomtur, impriſenamen- 
m prædictum fieri, detüg the lame fourth dap of Febrnty, 93 which be eſcaped, 
andat the ſame time, the purſuit was, all being done upon ont and ihe lame dar, ſo 
hat there is no repugnancp in the Plea. it is not ſails: tempme quo fact um, ſed 


jerefore, whether this be geod, oz not, ts not matertall, M pe bad not (et fozth this 

oecaſion, it would not hurt the jufitfication, being the ſubſiance of his leg, which 
vs, that pe being Syeriff:, and there paiſent, the Plaintiff was ROO offer: 

ft carriage towards him, and giving þim —_— : and thoug this be 

circa horam nonam, pet lap all the Plea toget 

was in the ſtret, in hocturno tempore, when this affront was thus o 


the Common Law, a Sheriff map commit anp one fes tþs beach of the Peate; 


ind 
K by Fitz. Nat. Bie. fol, 81. that che Speriff bath Cuſtadiam Comita- 


1, whether he would bind him by-1gecognizance, oz by Dbligation; and no Ad 


{Parliament made to the contrary; to medbl2 with Speriffts furnes; and the Statute of 
unte of 1 Mariz capite 8. doth not take away any power from the Speriff, hp 2 Mariz. cap. 
pep ſtature, if he was in Commitſion of the Peace befoze-, he is to fozbear the *: 


Netution of His Commiſſion foz the Peace; fo long as be is Speriffe, but bg is not 
Toabear the execution ok that which ts committed unte bim foz the Coun⸗ 
eh tothe eguſes here ſet fozth foz his commitment. 1. Ye was a vagrant. 
8,7, Ebery man (cannot commit a vagrant, but hy the Common Law, befoze 
fe Statute of Winchefler, eertain Dfficers were appainted, fo2 to doe this ; but 
atchmen were not befoze, and therffoze they derive their autþozity from the 
lu At: this Statute doth enlarge The Common Law ; bere was alſo a bzgach 
of the Peace, which was cauſe ſufficient foz commitment; alſo here is further let 
Wies piolence offered towards the Sheriff pimſelf, (S.) quad detruſit ad murum, by 
H. fol, 6. a Conſtable map commit one foz baeach of 4þe Peace, upon pim- 
k, a fertiori, the Sheriff. map ſo doe. It is Dbjected , That it is not pere 
Id; that pe did this volenter, and he nitght do it ( igooranter ) but this 19 
v Pzoved to be ſo by all the wozds uſed againſt him, being laid — 

getper. 


ars. fol. 51. n SE raſe, and Coke 8. pars, fel. 68. in Trollops calc, the Coke 5 pars, 


er, and it appears, that 772 | 


td mito bim. As to the matter ok the Juſitücktien, there is no queſtion, but at 


es, andrherefoze foz cauſe, he may commit. 12 H., lol. 17, b. by the, Common 12 fl. 5. fol, 
Low, the Sheriffe is conſervator pacis, and therefoze:Fizzherbert makes it a que 17. 


— ̃ aver 
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gether. 1. Pe gave him ill wozds, and afterwards he thzuſt him up againf the wy 
and thercfoze.of neceſſity, this muſt be bone violently 3: and ſo the Sheriffe had gay 
power, and Authozitp, foz this Act of-violence to commit bim. te 
Croke Juſtice, Without all queſtion, the @beciffe bath power to commit, ell. 
ſtos, & conſervator pacis, if contrarp-to the Statute of North mpton, he ſes a we 
to carry weapons in the Pigb⸗wap, i terrorem popali regis; be-ought to take hm 
ond = notwithſtanding be doth not bzeak-rye Peace in bis pzeſence, x; has 
The Statute the Pajoz of Birſtables caſe, who did commit one, and juſtified the ſame in an gg, 
of Northamp= on bought againſt bim, foz a falſe impaiſonment, foz that ve did misbehave ping 
_ towards bim, by ill wosds, and otberwtfe ; if be had laid this to have ben dum 
when he was in the execution of þis Dffice, this had ven good; but this appear 
fo be, when he was piaping at Tables, and becauſe pe tyen called him fool, je dd 
commit him, and ſo jufiffyed, but bis juſtification held not good, the commitmenthy 
bim being foz this cauſe, and in this manner, here it is ſaid, indecent:r ſe gefſc ps 

probrioſa verba dedir, & detruſit ad murum: but ye doth not ſap, that th's was m b 

v.olenter : and whether this tall not be ſo now intended to be ſo done, laing aj 

— r e | : 15 n 

Haughton Juſtice. It is not pere laid to be done contemptuouſiy, 8 volenter,nee 

contra pacem; bete he did abſolutely take upon him to commit vim, foz this bis. (1 

carriage towards him, may be baby the Sheriffe committed, where there is ay 

thing by þim done, againſt the Peace, abis to be upon ſuſpition. hes. 

ridge Juſtice,” Lap"all the-wazhs. here together, bere wants contra pace, 
& contemptuoſe, but if pe gives hin undecent ſpechbe, and doth thauſi himup a+ | 

gainft the wall, in the night,this doth argue, and imply a contempt, and this da pn 
ſuing to de contemptuduſiy done. It is not pere alledged, that be did this (ſes) 

knowing bim to be the Sheriffe. Foz this pe committed him to tye Counter, in 

this commitment, the Action bzought, and the Juſtiſ cation made. The Coutad- 

viſed the parties to end this matter between themſelves, and ſo without any. further 

opinion given, this matter was adjourned unto another time. 3 

AR Afterwards (S8) Termino Mich. 13 Jac. B. R. this — was moved again, 

Term. ch. » © 2. 1 Jo fol. - Babb 

— 2 AA n 7. fol, 2. 5H. 7 ol. 5 & 6. cited foz the arreſting of Banne 
wi 5. fol. 2, Coke chief Juſtice, Clare was here a Pziſoner in the cuſtody of the Sheriff, bs 
5 H. . fol. 5,6. ing in execution, be makes an eſcape, the Sheciffe purſues bim, and in this pur 
ſuite, he mets with the Plaintiffe, who doth miſdemeane þimſelf towards him, in 

manner as befoze, we ought bere to mtend, that he did this maltciouſip, and it cannot 

be otherwiſe intended, foz pe gave him at the very firſt uncemily wozds; and this 

ſhewed his ſpleen towards htm, obviam dedit, he met him, & ipſum, uſque ad munm 

detruſit, this ought not to be laid, to be done. vy armis, in the Bar, this not Cluke- 

like, the Law here implies this, that it was done vi & armis, it is pere ſald, hat he 

met him & permulta verba incivilia dedit, ſuper quo, vider s eum vagantem, & tanto- 

pere male ſeſe gerentem; propter malam geſturaàm, cepit & impriſoravit 3 this Aut 

5 H. 9. fol. 6. fication is god, foz Pagiſtrates are net ta be abuſed by any one; 5 H. 7. vl. 6. 

\ ©. conſervator pacis, and he may arreſt one, the Syeriffe is called Vicecomes, bet 
the Earl at the firſt had this power; no Earl there was befoze the Conqueſt; 
but be bad this at pleaſure , ad voluntatem regis, but not to deſcend, but af 
terwards , when bonoz did encreaſe , Vicecomes was then made ( id eit, ve 
=: be bath cuſtodiam Comitatus , & "tuſtodiam gaolæ; and if be .had wt 
3 —— bim by the bels, foz this pts fil carriage towards him, pe had mt 

one well. | 
The whole Court clear of opinion, that the Def:ndant'þad done well bert hat. 
the: Impziſonment was juſt, and lawfull ; and the plea in Barre, by way of Ju 
Dodderidge. This is not to be ſuffered, foz one thus to juſtle an Dfficer ot the 
King, being in Execution of bis Dffice, if this had ben by chance, and untvllinſs 
\ 


— 
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ye might babe pleaded this, if it had been ſo; but his not pleading of it to be ſo, 
it to be otherwiſe, as Bracton obſerveth, Bra#on, 

Coke. Actus non facit reum niſi mens fit rea, it appeares plainlp , that 
thig was thus done by him, willingly, and of ſet purpoſe, to binder him, in the pur- 
ſuitof his eſcaped Pzrſoner, 5 5 

whole Court was clear of opinion foz the Defendant, that this Plea in Judgment 

Barre and Juſtification was good, and ſo the Rule of the Court was, Qod qua- aud querens 


p - | bo = Nil o 
jens Nil capiat per billam. | : — on per 


— 


Hercot Plaintiff, againſt Underhill & Rochley 


Defendants. 


| an Action upon the Caſe, in the nature of a Conſpiracy, foz conſpiring toin- An! Action 
| dit him foz a Felonp, ſuppoſed to be done in Weſtbrummidge, at Cuwcot Pills 3 pH 
| Upon Non culp. pleaded, a Uerdict was given foz the Plaintiff. a conſpiracy. 
| paul Croke moved foz the Defendant in arreſt of Judgment, that there was a | 
mifirial, the venire facias being not well awarded, the Felony ſuppoſed to be in 
Welbrummidge, at C wcot Pills; at S:afford Afſizes the Indictment pzeferred to 
the Gand Jury, who found an Ignoramus; the venire facias was, de Weſtbrum- 
mage ze Stafford; this not good, foz that it ought to have been alſo of Cxwcot 
Jil, and where the Felony was ſuppoſed to be done. | | be 
Hen. Finch. The venire facias was well awarded, if the ſame had been of one ö 
Lown moze oz leſs, it had not then been good: Jt is true, and not to be dented, 
that the venire facias ought to purſue the cauſe of Action; it is lald, that Rochfey, 
one of the Defendants, did malitioſe paoſecute him at Stafford, and bzought him 
befoze the Juſtices at Weſtbrummidge, Et crimen Feloniz , & Burglariz ei impo- 
{uit (ubi revera nulla Felonia, nec Burglaria facta fuit) & malitioſe procutavit ipſum, 
tobe Arreſted and Impꝛiſoned; that he pleaded Non culp. and it was found foz 
him, and ſo the Tryal good, the venice facias well awarded, and Judgment ought 
to be given foz the Plaintiff, g 
Croke Juſtice, The difference will be this, Where a Felony was done, revera, 
and where not, ik it be a mere falſe Allegation, and no Felony done, pet ſuch a 
matter is laid to his charge, and he acquitted, there this Action well lieth foz him 
againſt ſuch a Pzoſecutoz , but otherwiſe it will be, where in facto, & in veritate, 
ſuch a Felony was done there, and this laid ta his charge, and he of this acquitted, 
be hall not foz this Pzoſecution habe this Action, becauſe this is in advancement 
of Juftice, and foz the finding out and due puniſhing of Dffenders : As to the ve- F 
nee facias, here are onelp two material placegdatd, Whether adtunc & ibidem, - = | 
hall have reference to Stafford, Weſtbrummidge, oz to the other: Thze? things are 1 
named in the Declaration, and are ſo laid to by matertal. | 
1. Crimen Feloniæ impoſuit. n . uy 
- Þzocured him to bearreſted. * 

3. The Indictment pzeferred at Stafford. | | | 
F the third here be material, then the venire facias is not well awarded; the | 
acquital here is but matter of fozm , Pou ought here to make the arreſt to be at f KY 
Weltbrummidge, oz elſe pou will be too ſhozt- | | 


'Dodderidge Juſtice. 23 Martii, 9 Jac. apud Weſtbrummidge , Crimen Felo- 
niz, eidem Richardo impoſuit, ac ipſum, &c. cauſed to be arreſted, this was all TY 
at Weſtdrummidge , & adtunc, & ibidem ducit, * a Juſtice; this to be 4. 
8 Welt- | | 
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Weſtb:ummidge, fo that where he cauſed him arreſtari, thither be cauſed bim «© be 
baought, this being all, and the ſame ſentence, without any period, untill 
the bainging 3 and this wozd (ac) doth couple the arreſt to be at Weſtbrummice. 
the venire facias here was of Weſtbrumm:dge and of Stafford, and ag j 4 
urged, nothing laid to be at Stafford, but onely the exhtbiting of the Blll of In 
dictment unto the Gzand Jury there, upon which they found an Ignoramys; fl. 
ig the chiefeſt doubt, whether this venire facias be well awarded, oz not, the 
+. being of Weltbrammidge and of Stafford: It is laid, that procuravit to be 
* paiſoned, this goes to Weſtbrammidge, that he entred into a Kecognizance to av 
pear at Stafford, at the next Gaol-velivery ; that there perſonaliter appayit he 
Did | exhibit bis Bill there, and there he took a falſe Dath , and this he did * 
Stafford. 
Haughton Juſtice, The Exception to the place is well anſwered, if the deck 
ration doth not contain in it ſome offence done at Stafford, then the venire facit b 
warded de Stafford, is not good; but it is laid, that there malitioſe exhibuit a 
dam billam Indictamenti apud Stafford, Co that here is an offence there laid tg be: 
this is the matter, in regard that be was befoze bound by his Path to do this, 
and therefoze urged, that this ſhall not be ſaid to be done by him, malnioſe. 
.. ':. . :Dcdderidge. If nothing had been by him done at Stafford, but that which he 
was befoze bound to doe by the Law, then the venire being awarded de Safford ig 
not well awarded; the Kecognizance was onsly foz him to appear at the gſsires 
and there to anſwer to ſuch matters as ſhould be laid to his charge, but other mat: 
ter was there done at that time by the Defendant, foz he did not onely there p 
bis Bill of Andictment to the Gzand Jury, but be did allo there take a falſe Sath 
Judgment againft him, but the Jurp did not believe him; and co foz this cauſe the wire fi- 
given for the cias was well awarded, and the other place not material; and therefaze by the 
Plaintiff. ule of the Court, Judgment was given foz the Plaintiff. 


Everard Plaintiff, againſt Hopkins 


Defendant. 


s 


A ſpecial F a ſpecial Action upon the Caſe, the Plaintiff in his Declaration ſpews, that 
Action upon | the Defendant being a common Chyrurgeon, bad undertaken the cure of his 
— ervant, being hurt with a Cart⸗wherl, he fhews karther, that he was not onely 
* * P. careleſs of the Cure (he being by pꝛomiſe and agreement between them, to haves. 
1 Ro. Abr. Marks foz the ſame Cure) but he had alſo applied unwholſome Medicines, and with 
28, 96. them had put him to moze pain, per quod ſervitium ſuum amiſit, per ſpatium of 
© one whole pear; unde actio. The Defendant by Plea ſaith, that true it is he had 
agreed with the Plaintifffoz 5 Parks; and that after thts, the Plaintiff himſelf 
had diſcharged him, of and from the ſaid Cure, but farther ſaith, that befozethis 
diſcharge (S) 25 Decembris 9 Jac. he had applied unto him good and wholſom 
Medicines, and ſo demands Judgment of the Court. Upon this Plea in Barre, 
the Plaintiff demurrs in Law, the Defendant joins in Demurrer, 

George Croke foz the Plaintiff, that this Plea in Barre is not good; the action, 
is an arion upon the Caſe againſt a Surgeon , foz applying of unwholſom Vedi: 
cines unto the wounds of his pattent; the Defendant in anſwer to this. ſaith, that 
be bath applyed wholſome Wedicines 3 this is ns Plea, by 48 E. 3. fol. 6. 2 
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— the Plain tiff of a wound, but did not: and Brook title Action upon the caſe 48 E. 3. f. 6. 
— out of 48 E. 3. fol. 6. b. if a Smith do paick my Pozſe in ſhoing, an Brook Title 


tlock foz the Defendant, that the Plea bere is god; here is laid againſt him 
crinen ignaviæ, & crimen verſutiz, Two things are mentioned in this Declara- 
non, if this one plea doth vitiate the Declaration in both points, then this Plea 
will be good; if be had here taken a Travers, with an abſque hoc, this had ban 
qud; but this Plea, as it is, doth give a full anſwer to all the matters in the De: 
claration, and where a Plea is ſatisfactozy, there næds no Travers; aging E. 4. 9 E. 4-f.36.b 
f.36. b where it is ſaid, that when the Tenants plead in the Negativ2, and con⸗ 
tim to the Writ bzought againſt them, it is ſuffictent foz the other to maintain his 
Wrt; that they were Tenants, as the Writ ſuppoes, where they plead Non tenure 3 
un the other matter, be pleads that be continued the Chprurgery untill that 25 De- 
cemb, he was diſcharged of the ſame by the Plalntiff; this diſcharge being by wozd, | 
is good viſcharge, and this appears vp 15 E. 4. . 8. b where a Carpenter did 18E. 4. f. 8. b 
cobenant fo build a ſufficient houſe, of a ccrta:y length and breadth, and to have 
polabore ſuo 101, afterwards he would not :. Fer him to make this, but comman: . 
bed him to the contrary, and ſa viſ:harged bim; with this agrees 19 E. 4. f. 2. b 19 E. 4. fla. b 
that ſuch a diſcharge is good by woꝛd; and fo herc in this Caſe; Allo the Decla: 
tion pere is not good; this Action doch nor {tc foz the Maſter, foz at this time 
the Serbant was not able to doe him ſervice, :2ing lame; alſo the conſideration here 
is not well laid; (S) 5 Marks to be paid, but na time limited quando to be paid, 
(but poſtea ſolvend. ) and it is not laid to be um 1,72 requiſitus, and if there be no 
ke him, to come by this, then this is no perfect contract; and this appears 
by 14 8.8, fol. 19, 20. in Wheelers caſe 3 [6 that he is here without remedy, becauſe 14 H. 8. f. 20. 
that no time is limited, when he ſhould bave it; alſo the Declaration is contradic. Vbeler's caſe. 
tap foz he is not to have the 5 Warks untill he hath cured him, and ik he doth 
not cure him, then he is not to have tt. 
To this it was anſwered, that the Plea in barr? is bad, and the Declaration 
good, it is pere laid, that be was negligent of the cure, and had applied unwhol= 
ſome medicines, and here the Plaintiff had uſt cauſe of Action, 15 Decemb. 9 Jac, 
jeagreed with him foz 5 Parks, poſtea ſolvend. and though no time be limited foz 
the payment, pet this is to be paid when be hath cured him, and when ye hath per⸗ 
ited this cure, he may then have his Action upon the Caſe foz bis money; ſo here 
he Plaintiff path juſt cauſe of Action foz the Defendants neglect in the cure; and 
the Defendant alſo hath god remedy foz the 5 Parks agreed to be paid him when 
be bath finiſhed the Cure. 225 
; Coke chief Juſtice. In the expzeſſing of the Conſideration, if there be a recipꝛo⸗ 
cal pzomiſe latd, there needs not in the Declaration to be laid the payment of the 
money, noꝛ pet the time when the ſame is to be paid, becauſe the Law gives the 
party a ſufficient Kemedy to recover his money agreed to be paid, when be hath 
done that which on bis part ts to be perfozmed; and foz default of perfozmance, oz 


foz negligence in the perfozmance, an Action upon the Caſe well lieth foz this, bu 
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if a pꝛomiſe laid to be in this manner (5) that it vou do pay ſo much unto me, 341 
then deliver unto you ſuch a horſe, here he ought to lay a ſpecial payment if 
money, o: no Action foz not delivery of the boſe, but pere in this pzincipal cel 
is laid to be pro & in conſideratione, of 5 Marks, tunc poſtea folvend?: pro, here iy 
Plaintiff ought to have laid in facto, that he had paid the money, thig ig nat 
lad, and therefoze as this Caſe pere is, this omiſſion is an incurable fault. Its 
alſo here laid, that he did apply, indebita & inſalubria Medicina foz this the 
map have an Action clearly 3 but the ſervant cannot have an Action upon this a: 
ment, but he may have an Action upon the caſe foz his applying of unwhollome 
Wedicines to htm, At is conſiderable, whether the Paſter here may have an gg; 
on upon the Cate, upon an Action of the Caſe, this he may habe, if the gage 
ſends his Servant to pay money foz him upon the penalty of a Bond; and in 
wap a Smith, in ſyoeing,' doth pzick his Pozſe, and ſo by reaſon of this the gy, 
ney is not paid; this being the Servants Yozſe, be ſpall have an Action upgn the 
Caſe foz pzicking of his Poſe, and the Paſſer alſo hall have bis Anton-upon the 
Cate foz the ſpecial wzong which he hath ſuſtained by this, by the non⸗papmemof 
bis money, occaſioned by this; the pleading here is not good, be might apply whyj, 
ſome and unwholfame Medicines. | 
Dodderidge Jaitice, Jfa third perſon do challenge the Servant of another, and 
by reafon of this, the Servant keeps the Youſe, the Maſter ſhall not have an Ag. 
on upon the Caſe foz this, noz pet foz ſlanderous wozds fpoken to the Sertant, 
Coke agreed herein. | | 
Dodderidge agreed the Cafe of pzicking the Servants Pozſe by the Smith, going 
to pay Poney foz bis Maſter; but in this pzinctpal Caſe, how can the maſter have 
any detriment, (and without this he cannot habe an Action,) pere the ſervant was 
lame, and unable to doe his maſter any ſervice, and it is altogetber uncertain when 


43 E. 3. Fitz. be yall be cured. 3 E. 3. Fitz. Title Corone placito 163. a. a Phyſician to be hang 


title Corone foz applying of contrary Pbyſick, with an intent to yafien the death of his pal 


ent; but J do not ſay, that this is now Law, it was ſo then, when volunta pro 
facto was adjudged. 

Coke. Med.cmenrta are of thzee kinds, (S) Medicamenta benedi&?, which dv 
cure. 2+ Sp-rabilia, which do p2olong the Cure, thefe are bad, 3. Medicamena 
1mperita, this is woaſt of all. | 1 

Coke & Dedderidge. This is à good Cale, and wozthy of conſideration. 

Coke. J never befoze did ſee an Action upon the Caſe upon an Action on the Cate, 

Croke juſtice. If one do p2omiſe another 101. foz to butld a Youſe, he is 
to habe this money paid him untill be hath built the Pouſe. | 

Coke dented this; foz he is to have his monep befoze, and it he bo not build the 
Pouſe accozding to his agreement, he map have his Action againſt bim, and lo it 
cover damages, ; | 

Croke. Ik à man ſends his Servant upon a meſſage of ſome importance, ano 
ther having digged a hole in the Pigh-wap, into which the Servant falls, and hurts 
bimſelf, co that he cannot go anp farther upon his Maſters meſſage, here the Sen 
on ſhall have an Action upon the Caſe foz this, and the Maſter alſo ſhall have 
his Action. 

The whole Court agreed this, and that ſo here is an Action upon the Caſe upon 
an Action on the Cate; and fo likewiſe in the Cafe of the Smith, where he puis 
tbe Pozfe of the Servant being on his journey to pap money foz his Paſter, tote 
the penalty ofa Bond; both maſter a ſervant may have their ſeveral Actions foz their 


for the Plain- ſeveral wzongs hereby ſuſtained, | 


The whole Court inclined to be of opinion foz the Plaintiff, that the Action was 
dea well bzought» but the pleading not good noz fozmal, and to no Judgment giten in 
the Cafe; and the ſame being adjourned, was not mobed again, but ended by agg 
ment, as was conceived, - . | 


Wille 
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Wilſon Plaintiff, againſt Dodd 
Defendant. 


- 76 an Action of Treſpaſs, foz an Aſſault, wounding, taking and impziſoning, Treſpaß for 
The Defendant pleads, quoad, the aſſault, and wounding Non culp. & quoad, afſault, woun- 


ding, taking 


the taking and the impztlonment he doth juſtify, by fozce of a Warrant be had from and imprilo- 
the Lozd Pajoz of London, but both not ſhew in his plea any time, when the war- ning, | 
rant was made, noz yet any place where the ſame was made, be doth juſtiſie in 1 Ro. Rep. 
this manner, quoad captionem & impriſonamentum, but in this his juſtification, he 135.176. 
leabes out the aſſault ; to this plea the Plaintiff demurres in Law. 2 

Coke chief Juſtice, De did this when he was Pajoz, and a Juſtice of Peace, 1 
and he delivered this unto his Marſhal ſuch a dap, and at ſuch a time; this is gwd, 
und ſuficient; without laping any certain time, when this was done, but this is god 
zitis, notwithſtanding that no place noz time is ſhewed, when the pzecept was 
made, but that ſuch a dap, and at ſuch a place, the ſame was delivered to the Df: 
ficer, by virtue of which he did tempore quo take him and impaiſonhim, this lea 
and Juſtification, as to this, is good, C2 

Binge, fo2 the Plaintiff; the Warrant here is bis ſole juſtification, and if there 
was no ſuch Warrant, then the juſtification ts not good, and therefoze this is a ve- 
ymaterial matter to be certainly fhewed ; and if a Travers ſhould be taken, that 
there was no ſuch Warrant, ik it be not certainly ſhewed, where the lame was made, 


-His cannot be tried, 


Coke. By 3 H. 7. Where divers things are laid in a Declaration, in a Plea in; . 5; 
Barre, the Defendant needs not make mentton of all of them; and as foz the trial, 

this ſhall be where the delivery of tþe Warranf was, the Warrant is here direned 

unto the Rings Dfficer, and Waldron is an Dfficer to the City, it is to be conſide⸗ 

red, whether an Officer of the City ſhall be ſaid fo be an Dfficer of the Ring 3 be ſhall 

be ſald to to be; in antient time Serjeants were called Catch-poles, becauſe they took 

men bythe Pole, oz Pead, and then all the Body follows, 25 E. 2. cap. 2. de Ser- 

vientibus, touching Labourers upon refuſal to be ſet inthe ſtocks, and ſo this Caſe 

was adjourned to be farther adviſed upon. Term. Paſchis 


- Afterwards (S) Term. Paſch. 13 Jac. B. R. this Caſe was moved again. 13 Jac. B. R. 


Dodderidge Juſtice. Thele are ſeveral Affault here laid, (S) the afiaults in the 5 marter || 
wounding, and the aſſault in the taking, bere be hath in his Þlea juſtified, quoad — 
cptionem & impriſonamentum; but in, this bis juſtification be hath left out the 

t, which is the chief cauſe of the Demurrerz andfoz this defect in his Plea, 
theſame is not good, but to be diſcontinued, and this appears to be ſo by Herlacken- 
dem Caſe, Coke 4. pars, fol. 62. where the Defendant, as to all the treſpaſs, præ- Coke 4 pars, 
tet fractionem clauſorum, nec non præter ſuciſionem 200 quercuum, & Non culp. & fol. 52, 
qpoad fractionem clauſorum, &c. ac herbæ prædict. &c. the Defendant pleads mat: — 
br in Law, by which he entitles himſelf to the Land; but in the quoad, the trel- . 
Ee to the Trees, was altogether omitted, and ſo nothing pleaded unto this; 
the Demurrer being joined, all is diſcontinued; and ſo is 7 E. 4. fol. 24. b 5 E. 4. f.24.b 
a 27 H. 8. fol. 1. b but there, that the matter in Law might appear by the aſſent, 27 Hl. 8. f.1.b 
he Plen was amended, and the rolle. | 
"Coke. Qoad the taking and impziſoning here, he doth juſtifie, this doth not 
include the aſſaults 8 
Doederidg'. 
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Dodderidge. The Action here is foz an aſſault, wounding, r 
22 Aſſiſar. ning, by 22 Aſſiſar. fol. 99. placito 60, a man map aſſault another, altho 
f. 99. pl. 60. not ſirike him, as there one did with a Patchet, out at a window, the offer 1 
judgment of Law an aſſault; pe ought pere to have, anſwered unto the 
foz be map be found guilty of the aſſault onely; and here the aſſault in the won 
ding is not the aſſault in the taking, and therefoze be ought in this pie t av 
made anſ[wer unto this. 
] Coke. Pe ought pere to have juftified ſpecially, which he bath not here g 
one. | 
Plea diſconti- The whole Court agreed in this, That foz the omiſſion of the Aſſault in the th 
nued, and to king (in his juſtification) foz this cauſe the plea is not good, but diſcontinue; 
begin again. and therefoze by the rule of the Court, to begin again, | 


Foorde Plaintiff, againſt Heshins 
Defendant. 


An Ation I an Action upon the Cafe bzought againſt the.Defendant, being Lund oke We. 
upon the caſe no2, foz refuſing to.admit the Plaintiff unto a Copp⸗pold Eſtate, being nom 
_ the nated thereunio by the pzeſent Copppolder, the Cuſtome of the Panoz bemg laid 
ua for re- to be, that every Copppolder may nominate one to his Copybold Eflate, who 
mit — to a on tender of bis Fine unte the Lozd in Court, ought by bim to be admitted, ap 
Copyhold that he being thus admitted by the Cuſtome, he allo is to habe the ſame Paibilege 
Eſtate. of the like nomination afterwards; that the Plaintiff being nommated to the (4: 
1 ko-Rep. pyhold Eſtate, did tender bis Fine to the L od in'Coutt, and p2ayed to be admit; 
bio. g ow the Lozd refuſed to doe this, and foz this his refuſal, the Action pere was bzought; 
Cro. Ja. 368. Whether the ſame will lie, oz not, is the queſtion? | 
1 Ro. Abr. Coke chief Juſtice. It was againſt Feoffes in truſt, who refuſed to perfozm 
= 8 the truſt repoſed in them, whether foz this an Action upon the Caſe at the Com: 
274. monLaw lieth, oz not? oz what remedy ? | 
Stroude. The Chancery will aid him-in theſe Caſes; the Surrender here was, 
to the ule of one foz life, who came unto the Lozd, and defired him fo admit him; 
it he which requires to have a uſe perfozmed, . and hath netther jus in re, no; 
ad rem, foz which there is no remedy in Laws this Action upon the Cate is here 
bzought foz the damages which be hath ſuſtained by reaſon of this his refuſal to 
admit bim a Copppolder. : 3 1 
Coke. So it map as well be ſaid in the Caſe of Feoffæs in truſt, who do re: 
fuſe to perfozm the truſt. 1 "77 
Haughton Juſtice, Map one have an Action upon the Caſe againſt the Loder 
a Mannoz, foz refuſing to keep a Court, ſuch an Action lieth not againit the 
Lozd, . 


| Dodderidge Juſtice. By this Cuſtome, as it is here laid, this Action upon the 
Caſe. well lieth againſt the Loꝛd. | | Hu 

Coke. The Lozd here bath jus admittendi, pou ought here alſo to pꝛeſcribe, i 
tbe remedy foz ſuch refaſal to admit, as to have againſt him an Action upon the 
Caſe foz ſuch bis refuſal 3 if a man have a deed to be inrolled within (x months, if 
not, be ta loſe the Land, if the Clark of the Jnrollments will not inroll this, an 
Action upon the Caſe well lieth againſt him. 900 i, b 


* 
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Dodderidge. An Action upon the Caſe, lyeth againſt the Biſhop, as if one be 
- {nſlituted, bath a mandat fo the Ftchop, who refuſes to do accozding to the mandat, 
tun this his refuſal an Acton upon the Caſe lieth. | | 
Croke. Af one comes to the Lozd of a Mannoz, and deſires him to. admit 
im who ſaith, that be will be of this adviſed, whether an Action upon the Caſe 
all lie again him foz this; and whetyer the ſame ſhall lie foz every refuſal, 
Dodderdge. The Action upon the Caſe here well lieth againt the Loꝛd in this 
incipal Caſe, foz bis refufal to admit him; the Cuſtome path confirmed this 
Cop;hold Eſtate to paſs in thts manner. : 
Coke, Ik a Copyholder of Inheritance grants his Copyhold land to one, and 
tdhis heirs, this (yall deſcend, and no tenant by the courteſie, noz pet Dower , 
hall there be of this, without a ſpecial Cuſtome foz the ſame, ; 3 
Dodderidge. Ik ve thall not pave this Acton foz his aid and remedy, then the 
102d may cut them off from thetr admittances, which may p2ove verp pzejudictal 
o them. 2 E : 
Coke. De may go into the Chancery foz his remedy there in Perimans Caſe, Coke 5 pars, 
gpars, fol. 84. Jt is there objecred, What remedy is there foz the party, if the — 84. in 
Zemnts will not p2eſent the ſurrender, oz tk the Steward will reject the pzeſent- 47” 
nent; Anſwered by the Court, that the like objection may be made upon a bar- * 
min und ſale by Deed, what remedy, if the Clerk will not enroll this; and ſo in 
- theCafeof a Copphold; what remedy, if the Copyholders will not pzeſent a ſur⸗ 
render made out of Court, it is there ſaid, cavear emptor, he at his perill is to 
perfect all this which is requiſite to bis aſſurance ; and this is a good Caſe, The 
whole Court (Doddceridge excepted) agreed clearly, againſt the Plaintiff, that the 
ation upon the Caſe listh not againft the Lozd foz this bis refuſal to admit the 
Plaintiff, and lo the ſame was adjourned unto another time, to be farther be: 


ES” ESTr ] pMwuſj. 
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Afterwards (S) Termin. Paſch, 13 Jac. B. R. this Caſe was moved again. Term. Paſch. 
Coke, Lo2d and Tenant Copyholder by ſurrender, oz by nomination, by fozce 13 Jac. B. R. 
u Cuſtome pzecedent, deſires the Lozd at his Court to admit him to the copy: ind cen 
hold Eſtate, and offers him his Fine, the Lozd refuſes, he cannot take the pꝛofits K 
befoze admittance, here is damnum & in juria, whether foꝛ this refuſal he may habe 
an Attion upon the Caſe oz not? if ceſtuy que uſe deſires the Feoffæs to make an 
Eſtate ober, and they ſo to do refuſe, foz this refuſal an Actton upon the Caſe 
lieth not, becauſe foz this he hath bis pzoper remedy by a Subpœna in the Chance⸗ 
7; this pzincipal caſe here, eſt rovus cafus, and the firſt of this nature. 
Dodderidge. If the Dꝛdinarp do refuſe to admit a Clerk pzeſented to him, an 
Atton upon the Caſe lies againſt him foz this, becauſe be hath but a miniſterial 
Office, at this time mutata opinione, this action upon the Caſe lieth not againſt the 
Ind foz this his refuſal to adit the Plaintiff unto the Copyhold Eſtate , foz 
this is to dzaw an interet from him, by one who hath no Intereſt at all. J do 
not te how the Lozd can be compelled by the Plaintiff, by wap of Action, to do 
—_— his will; and that by one, (5) by the Plaintiff, who hath no right 
Coke. Pe which hath the truſt, hath no remedy by way of Action, againſt the 
\ her, who hath the Jatereſt ; foz a truſt is got aſſets, noz yet fozfeitable by attain- 
det, and ſo in effect the ſame is nothing; if a requeſt be made, and nothing bereup- 
au done, by this is implied a refuſal, and if foz every ſuch refuſal an action ſhall 
if kought, this will bzing in many inconveniences, 4 pars, fo. 22. in Browns caſe, Coke. 4 Pars, 
No dower, renancy by the courteſie, noz any other incident, which the Law gives fo. 22. a 
do ohe inheritances. Hall be of Copphold Eſtates (being of ſo ſmall an eſtæm in 12,592" 
the Law) without a ſpecial cuſtome foz the ſame, and foz this reaſon, be ſhall not 
ber? habe an Action upon the Ca ſe againſt the Lozd foz refuſing to admit him up- 
en regueſt, without a ſpecial cuſtome alſo oz this, In the Cale remembzed of the 
pꝛeſent⸗ 
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pzeſentment, there the party to be pzeſented path jus, but bere in this pzinc 
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Caſe he hath not ſo, and th2refoze clearly be cannot have this action bere aa 
the Lozd foz his refuſal to admit him, without a ſpecial Cuſtome oz Þeſcripting 


foz the ſame. But in all Caſes of Min ſterial Dffices, it rhep refuſe to doe their gy. 
fices, actions upon the Caſe ſyall well lie againſt them, as againſt the Clark of the 
Inrol ments, if be refuſe to enroll a Deed, an Action upon the Caſe lieth againg 
him foz this; but it ſhall not be ſo in the caſe of Truſts, At is very clear, that m 
Action upon the Caſe here lieth againſt the Load fas this his refulng to admit hin; 
if an Infant Lozd be, and there ts one who hath ſuch a nomination, the Infant Lund 
is diſſetſed, a fine levied, and five years paſt, is this his nomination by this barred 
if he hath any right, the ſame is bound, but it is very clear, that by this nominanon 
he hath no right at all, the Intereſt is in the Lozd, the Moaynate path neither ju, 


in re, no2 pet ad rem, he bath onelp a nomination, which is matter merelp in equity; 


if he pleads the admittance, he is to plead the ſurrender, and this is to be pleaded 
as the grant of the Lozd (S) dominus conceſſit, and ſo the admittance gives an 5 
tereſt, be having none befoze, in the caſe befoze of the Fine, the Infant Load, after 
he hath avoided the Fine he may admit htm, ſo that by this nomination, he hath 


no right at all befoze admittance, I nꝛver pet heard of any ſuch action bzougjt 3. 


gainſt the Lozd, this is primæ impreſſionis, the firſt of this kind. 

Haughton. Will an Action upon the Cale lie againſt a tenant fog life, if he wi 
not attourne to a grante of a reverſion? it will not lie againſt bim. 

Dodderidge, Af a man makes a Feoffement in fee to J. S. and deliters the 
Charter of Feoffement unto him, by this be is but a tenant at Will, if he refuſesto 
g - 2 of ſeifin to him, be ſhall not have an Action upon the Cate fo2 this his 
refuſall. | BE 

Coke. An Action upon the Cate doth ſuppoſe, that there is both damnum & in- 
Juriaz injuria is that which is contrary to the Law, here gan be neither of theſe 


| becauſe he bath no intereſt. | 


Judgment 


— a 
rens nil capiat 
per billam, 


- Podderidge. Fo action upon the Caſe lieth foz not pzeſenting of one toa Bene: 
fice, as if one do pzomiſe to pzeſent J. S. to a Benefice , and he pzeſents another, 
aud not J. S. he ſhall not have an action upon the Caſe foz this; the whole Cout 
agreed with him herein, but he is to have bis Quare Impedit. 3 

Dodderidge. Where an Action upon the Cale lieth at all, the ſame lieth ag well 
foz a Non feaſans, as foz-a Misfeaſans 3 but bere the Plaintiff hath no Intereſt at 
all, and therefoze by ſuch an action upon the Caſe , be ſhall not dzaw an Jntereſt 
to himſelf from the Lozd againſt pis will, | 

Coke. Omnis innovatio plus novitate perturbat quam utilitate prodeſt. The 
whole Court clear of opinion, the Action upon the Caſe here bꝛougbt by the 
ÞlaintiFagainſt the Lozd, foz refuſing to admit him unto the Copyhold Eſtate, doth 
not lie, if it ſhould, the conſequence of this is much to be feared ; and therefoze the 
rule of the Court was, Quod querens nil capiat per billam. 
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Emer Plaintiff, againſt Chamberlaine 
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Defendant. 
$a UUrit of Erroz to reverſe a Judgement given here againſt him. A Writ of 
Velverton, The Kings Sollicitoz, moved the Court fog an amendment of the Error. 


gill, upon the Foyle. | = 
Coke, The Bill vere is tþeDziginall, we map amend the Declaration accozding 
to the Till, but how can we here amend the Bill it ſelf ? 
Yelrerton. The firſt dzaught of the Bill was well and right, but in the Jn: 
groſling of it, theſe wozds (S.) (primo intraverunt ) foz the occupancy was o: 
mitted, = this is the main point, but this was right in the Dffice-book, in the 
firſt dzauguts | 
Coke. By 10 H. 7. if the Dffice-book be well, then (God fozbid) that this omit: 
fon by the Clarke, in the Ingroſſing, ſhould any wayes p2ejudice the party, but that Amendment 
this may well be amended, and ſo accozding to this, by the rule of the Court, the by che Court. 
fame was amended. 10 H. 7. 
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3 Caroli Regis. B. R. 
Certain CASES and Reſolutions upon the S tatutes 
of 18 Eliz. capite 3. touching Baſtard children, 


ard 42 Eliz. capite 2. concerning the Poor, and 
Proviſion for them. | 


The KING „and Charles Hammonde. 


being done, in a due and legall manner, being upon the Statufe Stat. of, 18 
| of 18 Eliz. capite 3. made foz pzovilion foz Baſtard childzen. Elz. cap g · 
Nee Himmond having got a baſtard⸗childe. By the Statute of 18 
Fir. this is to be referred unto the examination of the two. next Juſtices of the 
Peace, fox to examine, and 92der the ſame ; they:accozdingly did examine the mat⸗ 
fer, and made their ozder therein, the which, if the party refuſe to perkozm, az to 
fnter into bond, to appeare, at the next Quarter Seſſions, then they are to commit 
dim to Pꝛiſon, without baile oz mainpziſe. Hammond , accoadingly entred into this 
bond, and after, at the next Quarter Seſſions, where be appeared, the Juſtices there 
did'make another D2der, and becauſe he did:refuſe to perfozm this, they did there 
kommit him to Pziſon; which impziſonment thus by them was illegally done, this 
bring out of their power; they having no ſuch power given them, by the Statute ; 
but upon bis refuſail, to perfozm their oder, they ought to hav? purſued their ozd1- 
N againſt him, (s.) upon his band, entred into, but not by ſuch Com⸗ 
mb. 
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The part 
— 97 


Curiam. 


4 Habeas 
Corpus, 


Stat. of 18 
Eliz. cap. 3. 


Stat. of 18 


E liz. cap. 3. 


H. de chief Juſtice, The Juſtices ought not here to have committed him, fox nat 
perfo2ming of their ozder made at the quarter Seſſions ; where they do alter the fog: 
mer D2der ; by this the firſt D2der made by the two next Juſtices of peace ig dif 
nulled, and made voide, but in this Caſe, Jones Juſtice of Aſſiſe, by aſſent did make 
this Dzder, that he ſhould pay 10 J. this D2ber was certified ; afterwards, 6 
Henry Poole did commit him, foz not perfo2ming of the Poder of the quarter Sell 
ons ; the Court being of all this infozmed, granted a H:bcas Corpus to remove ty 
body, and the cauſe of the Pꝛocedings bad againſt bim; this all appearing ing 
the Court, upon the return of the Habeas corpus, and that this Impziſonment was 


illegall, by the Kule of the Court be was bailed. 
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The KING, and Smith. 


_—_—_ Smith came to the barre by a Habeas Corpus; and upon the return of the 
Sberiffe of the County of Oxon. it appeared, that there being a baſtard child, 
begotten of the body of one Margaret Smith of Bleckthorne, in the County of O'or, 
the matter was examined by Doctoz Standard and Mr. Gregory, the two next Juſt: 
ces of Peace, and it appeared upon pꝛof befoze them, that the ſaid Smith was the 
reputed Father, upon this they made their ozder againſt him, accozving to the Law, 
and acco2ding to the Statute of 18 Eliz. capite 3. foz maintenance to be pzovided 
foz the baſtard child, and foz diſcharge of the Partſh, and that by vertue of the War: 
rant made by Mr. Gregoty, the ſaid Smith was committed to his Cuſtody foz the not 
perfozmance of their D2der, & hæc eſt cauſa. 

Jones Juſtice. Upon reading of the Return, J ſ& the ſame fault in it, as was in the 
return upon Hammonds Habeas corpus, foz the like matter touching a baſta;d child, 
who was committed by the Juſtices, foz not per fozming of their D2dec , whereas 
they have no ſuch power by the Statute of 18 Eliz. capite 3. to commit anz one fu: 
not perfozmance of thetr ozder, but the two firſt, and next Juſtices are to tzkebond 
foz bis appearance at the next Quarter peſſtons ; and foz this cauſe, the return in 
that caſe was quathed, and the party bailed by the Court, and the Court gabe fur: 
ther time foz the examining of the matter, there being bere a further point upon he 
Statute of 18 Eliz. 2. capite 3. Foz firſt, Str Heary Poole, and Doctsz Standard, 
being the two next Juſtices, did examine this matter, and it then appeared bebe 
them, that one Field was the reputed Father, and upon this they made their o2dir 
againſt Field, attoꝛding to the Law, foz maintenance of the ſaid baſtard childe, and 
foz' diſcharge of the Pariſh, and to enter into a bond foz his appearance at the neji 
Miarter Seſſions, and to abide their D2der there made, be refuſed to enter into the 

bond; but appeared at the Seſſions, and there did petition, and ſhewed that Smith 
was the reputed father, the fozmer Weder certifyed to the Seſſtons, the Jul itt 
there did nothing upon it, noz made any finall ozder, but granted a new referenc? gf 


this unto the ſaid Doctoz Standard, and to Pr. Gregory, Sir Henry Poole being it 


moved out of the Countrey, and they made the laſt D:der contrary to the fozſnet 
and by this Oader they did charge Smith as the reputed Father, to pzobide fo the 


baſtard Child:. | : 25 
And the whole Court cleare of opinior, that the Juſtices, ? 


Hide chief Juſtice. 
their next Quarter Seſſions, ought to have made a finall D2ver in this cafe, — 


Free 


—_ — 


— — 
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habe gither affirmed, oz diſallowed of the fozmer ozder, and then afterwards, to habe 

anted a reference of the cauſe, to the ſame next Juſtices of the Peace (if in the 
County) which made the firlt ozder, foz to conſider better of it, and of the pzoof, and 
this had bern accozbing to the Law. | 


Nota, That upon Keading of the Statute , and conference had amongſt the 

, they all agred in this, that after an appeal to the Seſſions, and the Juſtt⸗ 

ces there do repeal the firſt ozder, the matter then is as res integra, befoze them: 
and they may then grant a re-reference of the matter to the two next Juſlices, 


: "4 ; * 

Nota, per Curiam, in this Caſe, that upon the Statute of 18 Eliz. capite 3. 18 Kü c. 3. 
the Recogniſance taken, ought to be in the dfsjunctive (S) to perfozm the oꝛder by 
them made, oz to appear at the next Quarter Seſſtons, and to abide the oꝛder 


there- 


Nota alſo per Curiam, in this Caſe, that upon the Statute of 18 Eliz. capite 3. 
one Juſtice of peace by bis warrant may commit, but becauſe the Mittimus be: 
ing ſhewed, and the ſame was not purſuing the Statute, the Recognizance being 
tobe in the digjunctive, which was not ſo, therefoze by the Kule of the Court, Smith Stb bailed 
was bailed, to appear at the next Quarter Seſſion to be held foz the ſaid Coun: per curiam. 


Nota, That in this Caſe, another point was moved upon this Statute of 18 Eliz. 18 Eliz. 0. 3. 
ite 3. (S.) after the two next Juſtices have made an ozder under their bands, | 

one of them may afterwards diſavow this, oz not, and if pe ſo doe, what 

isthen to be done, as here Doctoꝛ Standard did; Upon the reference from the Sef: 

lun. The Court delivered no opinion, as to this, in regard they all reſolved 

the ſame reference to be rllegall ; the Juſtices at the Seſſions, baving done nothing 

upon the firſt ozder, either by wap of affirmance; oz diſallowing of the ſame, noz 

ano finall ozder there by them made, but a generall reference again unto the twg 


next Juſtices. Which was not god, noz legall. 


Termin. Paſch. 8 Carols Regis. B. R. 


a Bomber Plaintiff, againſt Panter 
Defendant. 


Pa lpeciall Action upon the Caſe, the Plaintiffe laid in bis Declaration, that A ſpeciall 4- 
the Defendant did endeavour, conatus fuit, to queſtion him, and to charge bim ion _ 
atthe quarter Seſſions, tobe the reputed Father of a Baſtard child, whether the Ac- the Caſe. 
tion lay 02 not, was the queſtion. 
| Richardſon chief Jaſtice, and the whole Court, were clear of opinion, that the Ac- 
um did not lie, this being an Eccletiaſtical Scandal, and ſo to be puniſhed there; 
butif he had laid, that ye had pꝛotured an D2der at the Seſſions, to be there made 
againſt him fox to be the reputed Father, and ſo to kep the childe, then the Action 


— * lie, by reaſon of the Tempoꝛal loſs, but it is not ſo laid in the Decla⸗ 


. Richardſon chief Juſtice, and tbe whole Court in this agræd, upon that Sta: Stat. of 18 


futeof 18 Eliz. cap. 3. That the Juſtices of the Peace, noz pet the Juſtices of Al. liz. cap. 5 


ile, have anp power to meddle with baſtard Thildzen; but upon an Appeal and 
etling 


ſetling 
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ſetling, but this is to be done by the two next Juſtices, by the Statute of 18 Eli, 
caÞ: 3. this tomes not to the Sefſions, but upon an appeal, they are therefoze 6 
obſerve D2der in their Pzocadings ; and where it is laid to be, that he did 
the Juſtices of Peace in this matter; this muſt be upon the Appeal, in which cat 
thty oz the Zuſtiers of Ame may meddle in it. ü 


2 
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The KING and Reve. 


A Habeas cor- Eve wits bzvtight to the bar by a Habeas Corpus, and upon the Salute of 4; 
W Eliz. cap. 3. the Caſe upon the Return of the Habezs Corpus, betng readin 
Scatdte of Ccurt, appeared ro be this 3 Reve being bought to the bar, by the Kaper of Nen 
43 Elze . gate, who made bis Return, which being read, it appeared thereby that he wag 

88 committed by vertue of a UWarrant of Mr. Shepherd, a Juſtice of the Peace in the 

| County of Middleſex, becauſe he being the reputed G2and-father of one Benjamin 
The Pariſhi- Gregoryy a pobz Fatherleſs and Motherleſs childe, maintained at the charge of 


oners of the the Warith of St: Giles in Cimpis, and he being @ man of ability, refuſing tb majn 


es, com. Tat 02 p20vide fox the Childe, oz to finde Sureties foz his appearance dt the wit 
— Dirzrter Seſſtons to be þcld fos the County of Middleſes, _ 1 
 gainſt Rere. Wipbi this, che Return being read, the Court was moved to have Reve dicht 


Feb, becaniſe this UUarrant foz bis Commitment appears to be againſt the Lang he 
Statute of fan being grounded upon the Statute of 43 Eliz. cap. 2. Raſtal tit. Vagabe 6, 
43 Eliz. cap. fol. 428. there being in this Statute this Clauſe : (S.) Be tt Enacted, That tht 
_— Father and Gzand-father, Mother and Gzand-mother, and the cþildzen and 

childzen, of every pz perſon not able to wozk (they being of ability) ſpall pay ſuch 
Rates, and in tuch ice, foz the maintenance of ſach pooz perſon, as the Jufticesof 
the Peace of that County, where ſuch ſufficient perſon dwelleth, at their general 
Nuarter Seffions ſhall aſſeſs, Subpœna to fozfeit Twenty ſylllings foz eberp 


Statute of 


18 Eliz. c. 2. fg2med, that this party Reve, d. d live and inhabit in the Town of Eye, in the Cour 


«£44 # 4 


committed, but not befoz e. 1 . 
: „Wr. (Shepherd afterwards being at the Bar, ſaid this to the Court in exelwe e 
Satute oi 4;pmfelf, that by the Statute of 7 Jac. cap. 4., Raſtal tit, Vagabonds , n— 
44 esp. 4 would have him taken as foz a Regie, becauſe he did run away (as he * 5 
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from the Pariſh, and did leave the Childe there. But as to this allegation, no an: 
ſwer was made unto if, but he was by al! very much derided foz the ſame, there be: 
ing no colour al al foz tr. | 

Jones, & Croke Jutices. It is very reaſonable that he ſhould contribute to the 
maintenance of tþs Chilve, he being a man of good cufficiency, but in pts courſe, 


is here taken, be 1s not compellable to do it; the Childe reſides herein the Pa⸗ 
10 of St. Giles, in the County of Middleſex, and the contribution 1s to * A 
hut the party which is to pap it, doth inhabit in the County of Suffolk 3 the Inſtices 
of Peace there may make an D2der tn thts, and lo to cauſe the Mone to be ſent 
up: The Warrant here allo was, becauſe he refuſed to give: Suretp to appear at 
their next Quarter-Seſſtons, Put as to this, the Court was clear of opinion, that 
have no power there to make any oader in thts caſe, 


"he Rule of the Court was, to habe Reeve bound to appear at the next Quar- Reeve dif- 
ter Seſſions do be held foz the County ef Middleſex; and ſo upon perfozmance of charged, per 
this, þe was diſcharged by the Court, | Curiam. 


Draper, againſt the Town of Glenſield in the | 
County of Leiceſter. 


T che laſt Summer Aſſizes held foz the County of Leiceſter, befoze Hutton and 
A Crake Juſtices of Aſſtze, thts matter came in queſtion concerning the Town 8 
if Glenfield, where, upon the Statute of 43 Eliz. cap. 2. the Gzandmotper being a Statute o 
of ability, within the Scatute of 43 Eliz. had a pooz Gzand-chilbe refteved 43 Eliz. c. a; 
wa Pariſh, and the Gzand-mother marryed with the ſaid Draper; the que» 


| \befoze the Judges was, Whether Draper ſhould be taken to be a Gzand-father | 
ö ith the Statute, and ſo Itable to give maintenance to the Childe, he having mar⸗ 
{ rid the Gzand-mother, who was befoze a perſon of good ability, ho 
4 It was there reſolved by them, that be ſhould be ſo accounted of as a Gzand-fa: 
h ther within the Statute ; foz that the Wife, after her marrtage, hath no ability at 
| all; the Pugband having all given unto him by the Law, by his inter-marriage with 
] her, and the Pusband is not a Gzand-father, neither within the wozds , noz yet 
P within the meaning of the Statute, foz to be charged in this caſe. 1 
5 But Croke Juſtice. It ts reaſonable either to charge him oz not, upon this dif: Vora, The 
i. inte, where the Gꝛand⸗ mother, with whom he inter⸗ married, was of good ability, difference. 
ind where not, at the time of the Marriage; if ſhe was then of ability; it is then 
a4 i reaſon that the Yusband ſhould be charged, but not otherwiſe. 8 
he | 
1 
. 
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Civitas Veſtminſter, againſt Gerrard. 


Term. Mich, Lſo after this Term of Mich. 7 Caroli Regis, E. R. ended, another Matter af 
7.Caroli Re- the like nature was referred unto. 
gis, B. R. Whitlock and Croke Juſtices. Being a matter concerning the City of egg, 
ſter, a complaint was made againſt Edward Gerrard, who had married the Sund: 
mother, who ought to have contributed towards the maintenance of her Gund: 
chlide, as a Gzand-mother, within the Statute of 43 Eliz. cap. 2. 
Whitlock and Croke Juſtices. If ſuch a Pusband who bad married the Gam, 
mother, had an Efiate with her in Marriage, that foz this Eſtate be ſhall be char» 
Statute of Fed to be contributary within the meaning of the Statute of 43 Eliz. cap, 2, 10 
43 Elz. c. a. fox this cauſe they were both of opinion, that Gerrard, who had married the Gzand: 
mother, ſhould contribute towards the reliefe and maintenance of the Gzand-chilte, 
be having an Eſtate with ber by bis marriage, by reaſon of which ye is tobe bound 
© —— : But 2 tt ſhall be, if be hath not any Eſtate noz advancement 
is marriage with her. 
Alſo by Whitlock and Croke. If the Childe to be relieved be a baſtardhilte, 
Statute of this is clearly out of the Statute of 43 Eliz. cap. 2. and all theſe Ciramſtances 
43 liz. are to be well and duely conſidered of. | 
| Nota, That afcerwards, (S.) Termin. Hillar, 7 Caroli Regis, B. R. This mat: 
ter which concerned the City of Weſtminſter, was heard again befoze, 

Whitlock and Croke Juſtices, At their Chamber in Serjeant#-Inn, where the true 
Caſe appeared to be this, (S.) That Edward Gerrard having Married with inne 
Seabrook a Widow, ſhe being the Gzand-mother of one A. S. a pooz childe, left up: 
on the Pariſh within the Liberties of the City of Weſtminſter, and by the 
relieved z they there did call the ſaid Gerrard, who had marryed the Gzand-mather, 
in queſtion, to be contributozy accozding to the Statute, and there the Juſtices of the 
Peace, Pr. Hayward, and the reſt, at their Muarter-Seſſions, did make an der, 
accoading to the Statute, to habe the childe ſent to the ſatd Edward Gerrard the 
Gzand-father, and Gzand⸗ mother, to be by them maintained, and to have the Parih 
f:&@d from this charge, becauſe that the Father and Mother of the childe were not 
to be found noz heard of, 

Nota, That this matter was removed into the Rings Bench, and the ſame heard 
befoze the two Judges at thetr Chamber in Serjeants Inn; where the Caſe um 
upon, was this, That Gerrard did marry the Gzand-mother, being a pooz UL: 
dow, and that be had no means, noz any adbancement at all by ber; the Puoband 
alſo had but very ſmall means, but they babing ben married by the ſpace of 18 U 
19 pears, by the Induſtry and good Puſwifry of the UUife, Gerrard is now, be 
come to be a man of Ability: The point upon the Statute of 43 Eliz, cap. 2. wh 
Whetber he, being the Gzand⸗kather in Law, having married the Gzund mother, 

' whohad no means at the time of the Marriage, ſhould be by the Law bound to kef 
and p2obide foz this Childe, oz not. | 

Croke Jaſtice- Clearly he ſhall not. 1. It is clear that the Gzand-mother, & 
G:and-father, having means, ſhall be bound to kep the Childe, but if they habem 
means, then they ſhall not: Alto if the Gzand-mother bath no means, and fe i 
terwards marries with one that bath means, be all not here be charged vi 
keping of the childe. | : 

But if the Pusband bath ſufficient means with the Gꝛand⸗ mother in Parrlagt, 
there pe ſhall be cþarged with keping the cþjlde, during the life of th? — 


n—_—_ —· A ocoQco _ __ 
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mother, his Mike; and if the UUlife dies, rhe Pusband ſhall not be charged after 
adp. ; 
14 f Land do deſcend, and come unto ſuch a Gzand:mother after her marriage, 
and the Pusband bath this in her right, here by reaſonof this, the Pusband Hall be 

bound to kep tpe Child. | 

in this Caſe, at the time of the Parriage, the Gzand-mother had nothing; 
and ſo not to be charged with the keping of the Child ; alſo if the Pusband, afrec 
Marriage, becomes to be cf Abtlity, be yall not be charged: The reaſon wþp 
tzband ſhall be charged to kep the Child, where he marrieth the Gzand⸗ 
mother being of Ability, is, becauſe by the marriage he bath acquired and got 
the means which the Gzand-mother pad, out of which means the Child is to be 
maintained 3 and fo cranlit cum onere, he muſt take his UUrfe with this charge and 
hurthens but there is no reaſon in Law to charge the Pusband in this pzincipal 
Cafe here, becauſe he had no means at all with her in Parriage ; and where the 
Gzand-mother is unable, and marries with a man of Ability, be is not to be chars 


. dock Jaſtice. The Juſtices ot Peace have done well, in making ot bis S · 
der agalnſt the Gzand-father, he being now become to be a man of Abtlitp, and that 
by the care and induſtry of bis UUtfe, and that if be had ben there with them, he 
would have made the ſame D2der. 
- Croke Juſtice, Clearly againſt him in this, | 

Nota, That upon this they differing in opinion, did therefoze ozder Gertard, tithet 
1 td offer a Diſtreſs unto them, and ſo upon this to go to a Tryal of the Title again, 
'$ u d enter into a Kecognizance to appear at thetr next Quarter Seſſions, and ther 

there to pzoceed againſt him accozding to the Law, and co in this wap he map þave 

l his legal remedy. | | 


> Co =» ww =o wo 


us | 

5 Apud Hereford Aſiſes, 18 Martii 
. | 7 Caroli Regis, 1621. 
: 


Villa de Kimmalton , againſt Villa de 
L.ayſtas. 


eard 
red 
Qi: U the Statute of 43 Eliz. cap. 2. foe pzoviſion to be made fo2 the Pooz, Stat. of 43 
hand the Caſe appeared to be this, (S.) Sne Philip Winde and his UTlitfe did live Ex. cap. 4 
18 N in the Pariſh of Layſtas, his MMife was there kept and bzed, he had a Pouſe and 
1 land there given to ber foz ber like by ber Bꝛother, they there continued four oz fibe 
wal, jars after their Marriage; afrecwards ber Bꝛother did place another Tenant tn 
ther, the K u. and dit: placed his Siſter and her Pugband: Afterwards thep came 
L un the Pariſh of K mmalton, and they did there rent a Pouſe foz a year, and tþep 
jabing childzen ; and by this tþe Pariſh of Kimmalcon conceiving themſelves to be 
indanger to be cyarged with them, upon this, ſome of the Juſtices of the Peace did 
mer him, who Leaſed the Pouſe unco bim, to viſcharge him of it after tbe end of 
he year, oz to enter into Bond to ſave the Pariſh of Kimmalcon harmleſs; upon 
this, at the end of the vear, the Leſſoz diſcharged him ond bis Wife, and did de- 
miſe this Heuſe to another: Upon this, Winde complained to the Juflices of the 
Peace, who made two ſeveral Dzders at Le Quarter ⸗-Seſſions, * " 
u art 
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Stat. of 42. 
18 Eliz = 
2. 


ſame, o2 in default of this, that the Dverſ&rs of the Pooz to pzobide there fo him 

and to give him means to live on: They refuſed to doe this; upon this, Philip Winde 
with his Wife and Childzen, did repair again unte the Parich of Laykas, where yg 
means of Living was; they there refuſed to recetve him, but did pacfer a Petition 
to the Judges of Aſſiſe, againſt the Pariſh of Kimmalton, and pzaped to have perfug 
mance of the D2ders made by the Juſtices of Peace; and ſhewed, how that at the 
laſt Aſſiſes an Attachment was awarded agatnſt the Dver.&rs of the Pooz, becauſe 


they did not then appear: And they now appeared uponthe Attachment. 


This matter being moved befoze Str James Whulock, one of the Judges tk Al. 
fiſe, on the Crown ſide, foz his Kefolution and direction herein. 
Whit ock Jaſtice. Firſt diſcharged the Þverſ&rs of the Booz from all matter at 
contempt objened againſt them, and bifcharged them of and from the Attachment; 
and os touching the matter it ſelf complained of, be diſcyarged the Partſh of kin. 
malten from perfozmance of the Dzders made by the Juſtices of Peace at their 
Muarter Seſſions, their J2ders in this cafe, being altogether againſt the Law, this 
Caſe clearly not being within the Pzoviſion of the Statute of 43 Eliz. cap, 2, $6; 
that Philip Winde was neither a: pooz, noz pet an impotent perſon, to be pzobided 
foz within that Law, he being a perſon able to wozkand laboz foz pls living; and 
be bath alſo means of his own, and had paped his Kent foz a Pouſe : And the Zu⸗ 
ftices of Peace could not by Law make ſuch an Wader as they did, ($.) That the 
Pariſh of Kimmalton ſhould p2ovide foz him a Youle foz his money ( foz he might 
well do that of himſelf in any place where be could get it) oz that the Dverſers of 
the Pooz ſhould pzovide foz bim, this is againſt the Law foz them to make ſuch.an 
Dader, they having no ſuch power given them by the Law; and here he was not a 
pooꝛ, noz an impotent man, within the Wzoviſton of that Law, and therefoze thep 
by the Law, had no power to make any D2der in this Caſe by fozce of that Statute, 
but Wi de was to pꝛovide foz him (elf where he could get a Youſe, and he might, 


when he pleafed, go again to Lavſtas, where be bad kozmerlp lived, and where he 


Stat. of 43 
EH. cap. 3. 


Apud Salop. Aﬀiſes, 19 Marti, 


F F 
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- A i Salop Aſſiſes, befoze Sir William Jones Juſtice of Aſſiſe, this matter 
1 bappened befozehimon the Crown ſide, upon the Statutes of 18 Eliz. cp. 3. 
and 7 Jac, cap. 4. touching Baſtard ehtldzen : This queſtion was pzopoundtd 
by Sir John Corbet, a Juſtice of the Peace ; unto Sir William Jones Jiflice 
of Alſifz, upon theſe Statutes; by the firſt Statute, puniſhment is fo be infliftid, 
and by the ſecond Statute, if ſye offend the ſecond time, then the ts to be ſent ie 
the Houſe of Cozrection foz one year, and to put in Sureties foz her good Vrha- 
vioz,' and not to cffend again: Upon thts, the Caſe pꝛopounded was, that am 
had a Baſtard childe, but fpe was not queſttoned foz it, no Pzocedings being had 


ageinſt her upon the Statute of 18 Eliz. cap. 3. Afterwards the had a — 
n 


Baſtard child? ; the Mueſtion now pzopounded was, Whether ſhe- alt \sded 
8 P2 


* Pariſh of Kimmalton,(S ) That they by ſuch a lime ſyould pꝛovide a Poſe there j 
the ſaid Parlſh of Kimmalcon, fog him and hes Wife, paying a yearly Rent fo, te 


E ot eng 
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ce 


— 


pꝛbettded againſt upon the Statute of 7 Jac. cap. 4. as foz her ſecond offence, the 


not having been punithed foz per firft offence ; whether this ſecond offence ſhall be 
nom taken foz the firſt offence, oz not. b 

Jones Juſtice. She ſhall not be puniched upon the Statute of 7 Jac. cap.4. As 
tu her ſecond offence, unleſs ſje had been befoze queſtioned and puniſhed foz her 
firſt offence: But ſþe might have been puniſhed foz ber firit offence, either by the 
Statute of 18 Eliz. cap. 3. oe by the Statute of 7 Jac. cap. 4. but ts not to be pu- 
niched by the Statute of 7 Jac. as foz ber ſecond offence, unlels ſhe hath been ba 
faze pimiſhed foz ber firſt offence; but this ſecond offence ſhall be now deemed and 
taken to be as ber firſt offence, and lo is to be puniſhed fox the tame accozding 
to the Law, 


 Apud Glouceſter Aſſiſes, 9 Juli, 
8 Carol Regis, 1632. 
1 Villa de Tewksbary, againſt Villa 
"0 de Twyning, 


Efoze the Judges of Aﬀiſe this Caſe came in queſtion, upon the Statute of Statute of 


18 Eliz. cap. 3. fo2 Pꝛʒobiſton foz Baſtard childzen , (S) A ſerbant Paid 13 Eliz. c. 3. 


dwelling in Twining, was there got with child, and the being near the time of her 
Delivery, by pꝛattite the was conveyed out of the Pariſh of Twining, unto an out⸗ 
dun m Hobel of one Edward Baughs, an Jnbabitant in — the which Po⸗ 
bel um near Twining but within the Parich of Tewksbury, being the uttermoſt 
Confines of it, and there the Child was bon: Afterwards the Parich of Twi- 
CONN. umto her, and the Miniſter of Twining did. chziſten the Child , 
and rds when-the was able to remobe, thep of the Pariſh of Twining did 
receibe her with the Child, and gave relief to ber oz two years; afterwards the 
Pather being ſick, they of Twining did ſend her away with the child to Longden, 
u the Cauntp of Worceſter, where the Mother dyed; then they of Longden ſent 
theChild unts Twining, and they of Twining fent the Child, deing under the age 
i thre years, imto the Mille df Tewksbury, within which Pariſh the Child wag 
bn, and they ſent the Child again unto Twining. 

The queſtion; upon all this moved to the Judges, was, whether of theſe two 
wes, (S) Tiring oz Tewksbury, were to kfep this Child, and to pzovide 


Ar William Jones Juſtice, 'btfoze' whom this was mobed legally and regular: 
e n to be kept by the Pariſh where the: ſame was bozn (if no pꝛadice 

ed to habe the child there to be bozn) but if any ſuch pzactice be pzoved, 
5035 rule doth fail, and then the child is to be kept and pꝛobided foz by the Pa- 
this 


where the did dwell, and where ſhe was got with child, and which had uſed 
vs Practice to have the Child bozn in another Pariſh ; and ſo he did ozder the ſame 
in his Caſe (the p2actice being very apparent) that the child was to be kept and 
d foz by the Pariſh of Twining, where he with her Child were befoze 3 


Mhe did likewiſe refer the Examination of an pzactice to the Juſtices of the 
| u 2 


Peacez 


%, * 


350 Apud Salop. /. 1 9 Martii. 7 Cat. Reg. 163 1. Part] 


Statute of 


43 Eliz. c. 2. 


vice, and is ſtill able to doe ſome Service, but is very imple Moman, and of 


Peace, at their next Quarter Seſsions, and if upon their Examination they did 
find it to be ſo, and ſo do certiſie the pꝛactice to be, as is now inkozmed then hy 
the Law the Cyild is to be kept by the Pariſh of Twyning, and by them to be pu 
-bided foz, and accozdingly it was ſo ozdered. X 


 Apud Salop. Aſſiſes, 19 Mariii, 
| 7 Caroli Regis, 1621. | 


Un lhe Statute of 43 Eliz. cap. 2. foz pꝛobiſion to be made foz the 
and foz the diſpoſing of Baſtard Childzen, this matter came in queſtion upon 
a Caſe then and there pꝛopounded by .the Juſtices of the Peate to the Judges vf 
Alsiſe, and foz their directions atcoz2ding to the Law therein. 

The Caſe pꝛopounded unto them was this, (S) That one Margaret Brown, a fp: 
gle woman, was begot with child by one Robert Gough, a lingle man, the Child bon 
and baptized in the Pariſh of Draycor, in the County of Salop, eleven pes 
and Gough the reputed Father took the Child from the a and Placed him at 
Nurſe elſewhere 3 after he marries with another Woman ,. and with her did a: 
habit in the Pariſh of St, Chad, in villa de Salop, & alibi, the Baſtard child dwelt 
with him, and had ben maintained bythe reputed Father, by the ſpace of ten aun 
laſt paſt; afterward the reputed Father dyed, leaving of his Mike, and diverschiltzen 
by him begotten of her, and alſo left the ſaiv Baſtard child, the Eftate hy him 
left, being not able to maintain bis Wife and ber Chtldzen, but that the ſaid Parih 
was enfozced to relieve and maintain them; and ie Mother of the Baſtard Chi 
foz the moſt part of the time ſince the birth of the Baſtard Child, had lived in hn: 


weak underſtanding ; that 3 1; was left unto ber by ber friends to maintain herſdf 

withall, the which 3 J. is owing by ſeveral perſons, and is not in per on n. 
The queſtion pꝛopounded to the Judges was, by whom this Baſtard Child is to 
be maintained, and to what place to be ſent, whether to the Ville of Salop, where 
be lived foz ten years with bis reputed Father, oz to Drayton the place of the birth, 
oz to his Pother, who is not able to maintain him; and if to the Mother, then in 
caſe that ſhe dies, oz afterwards grows impotent, and in need to be relieved/er- 
ſelf, to what place the Baſtard Child is then to be ſent, iy 0 


Nota, That in this Caſe it was-reſolved yy Sir William Jones, and Sit Janes 
Whitlock, Juſtices of Alsiſe, apud Salop, 19 Martii, 7 Catoli Regis, That thi 
Baſtard Child is to be ſent to his Pother; to be kept by her, and maintained, if 
the be of ability and of power to doe this, and if ſhe be not, then to the Ville ce 
Salop, who are to kep and maintain this Baſtard Child; and he is to be ſent#- 
ther, in regard that the ſaid Baſtard Child had been there befoze ſetled wich his 
reputed Father, becauſe to the place of the Jaſt ſetling, this being in the Vile de 
Salop, where he was foz ten pears, and to this place of the laſt ſpgJing, as bel 


as to tbe place of the Birth, the Law hath reſpect,..and ſo it wag-o2dered beihen 
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Aud Stafford Aſiſen a8 Juli, 
5 Cali Regis, 1629. 


22 


pon the Statute of 43 Eliz. cap, 2. foz pzoviſion foz the pooz, theſe matters 


pappened to be queſtioned at the Quarter Seſsions, befoze the Juſtices of 43 Eliz. c. 2. 


2 


the Peace there beld foz the County pf W1igoro, and upon difference in opinion a- 
wn them, tbe Caſes were agreed upon, and to be referred to the Betolution of 
the Judges of Aſsiſe, faz the Counttes of Wigorn and Stafford, &c. the Caſes in 
difference were theſe, as followet d. 


. 


mts a Wanderer, came wifþ ber child to the Ville of Arleey, in the Cc 

22 & and there deſtred a Wi: ar to be ec — unto Egelcthal inde Tre 
of Stsfford, where ſhe had ſome friends, and where the child 'was bozn, as by 
a Certificate appeared; upon this the Conſtable of Arleey made yer a paſs to 
'tonbey her to E2gleſhal : The Conſtable of Arleey delivered ber to the Conſtable 
of Rippesford, who delivered her to the Conſtable of — in the County of 
Wigorn, and there at Beawdley.fhe Mother dyen; they ſent the*hild to Rippesford, 
aid thep ſent the child to Beawdſey, who ſent him back again to Rippesford, 

-The ſole queſtion at the Quarter Seſs tons foz the County of W goro, and which 
was referred to the Judges of Aſsiſe was, which Pariſh ought to keep this child, 
) whether the Pariſh where the Mother dyed, oz the Pariſh where the child 
was bozn : This was the firſt Caſe. | 

x — 4 A 1 


che ſecond Cate was this, 8 3 | 3 oY LN 
— og Burton. being a Wanderer, with thzee Childꝛen, 'bdzn in tha (te: 
of 


14 


ches, came with them thze unto Dale in the Pariſh es Sax, in ſhe coun: 


there left; upon this a Petition was delivered at the Quarter Sefsions to the 
Ilftices of the Peace , to have an Dzder by them made foz the diſpoſing and 
keeping of theſe thꝛee Childzen ; they were in doubt what D2der to make herein, 
myupon this Ihen agreed to refer the ſame to the Judges of Aſsiſe to make an A. 

this cale. 8 | 4 
5 | 214 Goal gat = 


Not, That the Judges of Ktsile, (S.) Sir William Jones; und Sir Janes. 


Witlcck, did conſider together of theſe caſes, and 28 Julii, 1629. 3 Caroli Regis, 


Jud g afford, they.-deltvered. their. Keſolutions-in both theſe: caſes;, to be thla, 
kat the Childzen. ought to be kept and pzovided foz by the ſeveral Pariches where, 
were bozn, and not in the Parich where their Pother died ir tror ſitu; und be: 
ng to this their Reſolution, an D2der was made, and ſigned under their hands, 
Ae ſame deliwered to the Clark of Aſsiſes, to deliver the ſame to the parties; 
which they did 2der, the ſeveral childzen to be ſent to the ſeueral Pariſhes: 


here they were bozn, fo be there by them kept and pꝛovided foz accozding toe 


Law, and this was ſo done.accozdingly : And the reaſon of tbis their Reſolution 


was, becauſe that the place of Birth is a ſetling of theſe Childzen-in a place cer⸗ 


(an, fo be kept arid. pꝛobided foz there; and that the wandzing of the Pothers 
with them afterwards, doth not alter the caſe, noz pet the dying of the Mothers 
ma parich, having the chlldzen there, ſhall not be-faid to be a ſetlüng, tu make the = 

> : Pariſhes 


——iði ͤ t; — - — — — _ | | — 
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die Dorgthy Clavely, with a poung child, under the age of ſeven, pears, | oing The firſt caſe. 


Wigorn, unto one Burton her ſiſter, where the dyed, the thzee chilvzen being 
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Statute of 


«3 Eliz. e. 2. 


- lief; and where the firft tauft dorh tente fox be babing of ſuch relief, as if their 
; t U 


Parithes where the Poihers dyed to keep the Childzen: But the place of 
this is the place to be looked after, and a ſetling, to have the childzen to Lu, 
kept and pzovided foz. | 


They alſo reſolved, That the place of Birth, (oz the place of their lat habin⸗ 
tion (if the ſame map be known) are in Judgment of Law ſatd to be the plan 
of ſetling3 ſo that if one be bozn in ſuch a plate and Pariſh, and afterwards is an 
Anpabitant in ſervice in another place and Pariſh, and after this he becomes ſo be 
a Wanderer, be is here by the Law to be ſent to the laſt place of bis ſetling, to be 
there kept and pꝛobided foz. ; 


Nota, That inthe two laſt Pzinripal Caſes, the childzen to be pzovided tip h/ 
2 
to be Pzob{bed foz > thep were do len 2 to be. dul 
ded taz, dut not as Wariberers, Kvgues ve Magabonds. n 


Nota, Alſo upon the Statute of 39 Eliz. cap 4. foz punithing of Rogues | 
CY DIE, þ 


+ dan Pzovifo rheret Hill not exten unto Thildzen, if they bee 
the age of'7 pears; and upon this Statute they reſolved,” chat an Infant inder 
the age of 7 years, thall not be ſafd to be a Wanderer 


Apud Worceſter Aſfiſes, 29 Juli, | 
8 Caroli Regi, 1632. 


* 1 


The Pariſhioners of St. Peters Pariſh, Plaintiffs, againſt 
the Pariſhioners of St. Elens Pariſh,” in the City of 
Worggfter. upon the Statute of 43 Eliz. cap. 2. pto- 
viſion for the Poor. ta 


* queton pavpounded fo the Judges fox their Reſolutions , appeared toe 
| At was ſhewed unto them, that by the ſaid Statute, where one Parich is noted 
ability tw relieve their own Pooz, that then the next Pariſh, being of ability, ar 
to be contributary to aid them herein, by a weeMly' allowance made foz thelr > 


39003 do decreaſe, and their Parich grown to be of ove, the C tyrre 
ſhall ceaſe, oz thts ſhall be leſfened actozdingly, as the taufe ſhall require; as lt 
pooz decreaſe, oz the-pooz and charge of the other Warich adjoining: both __ 
Theſe matters are conſiderable upon the Statute of 43 Eli. v# to fhe catling, 
% 2 the abeidging of the allowance of them; by Str William Jones Julie it 

The pꝛeſent Caſe in queſtion between the two Pariches bere (8) St. Peters 5 
riſh pooz, and that their poo enceeaſed by reaſon-of divers Indabitants of the 
Pariſh of St. Ellens, baving dibers Weſſunges and 'Teyants within the Parth 
of St. Peters; that they receibed great Kents, 'and their Tenants were ben 
pooz, and fo became a charge ro the ſaid Pariſp; being not able-to pay aànp teltet 


part Il. Apa VV orceſt.aſſ 29 Fulli, 8 Car. Reg. 1 631. 353 


to orbers, but 10 be relteved themſelves by the Pariſh of St. Peters; and ſo they of 

Sf, E lens Pariſh do raiſe their Rents out of tye relief their pooz Tenants have out 
&f. Peters partly. g 

complaint made of this, ſev:ral ozders were made by the Wajoz of the Ci- 

of Wercelter, upon a Reference to him foz 2 8. a werk to be patd by the Jarifh 

1 & Ellens, to the Pariſh of St. Peters, and this to be raiſed by the Churcy-war- 

was of ihe Pariſh of St, Ellens, and then the ſame to be by them paid over to the 

church wardens of the Pariſh of Þf; Peters, tog and towards the relief of their 


2 


theſe 02ders were fozmerly confirmed, by Sir James Whitlock Juſtice of 
with ſpecial directtons fo the Pajoz of the City, to have them pztncipally 
tobe taped in the Partſþ of St. Ellens, who had tenements within the Pariſh of 
at. peteit, and that hep, by reaſon of this o pay moze than others. | E- > 
nter this, another Pajoz of the (ard City, upon pzetence that the Pariſh of St. 
Elas was charged with 5. pooz people, that. their pooz encreaſed, and he concet- 
un ihn the pooz of St. Peters did decreale, foz this cauſe he altered the fozmer 
(which was befoze made and confirmed by the Judge of Aſfiſe) and pad now 
ace this werkly payment of 2 s. unto 1 s, wæklp. 5 
this, comptaint was made to Str William Jones Juſtice of Aſſiſe, and foz 
to habe the fozmer o2der to be confirmed. +. . v2.11 2601 | 
Jozes Juſtice. The Majoz here hath done well, arid accozding to the Law; foz 
ws the mer oꝛders made»were there well and duelp made, and ſo confirmed accoz- 248 
vng tothe Statute of 43 Eliz. cap. 2. be having had conlideration tothe cauſe and Statute of 
nend of we charge, and of the ſuppoatation of this by the:adjoymng Pariſh ; 43 Eliz. c. 4. 
hit (is was not to le final, noz pet to binde them perpetually, but this was to 
havecon {nvance onely quamdiu, the cauſe ſo temained, and their ability foz the ſup: 
patation of them dibcontinue: But pere it now appears, that the Pooz of St. Pe- 
un Pariſh doth decreaſe, and ths.charge ot the Pooz of the Partſh of St. Ellens 
dath increaſe, and ſo foz this cauſe the wekly allowance befoze of 2 8. befoze o2der: 
dun tonfirmed, map now either in all, oz in part, be taken atoay oz leſſened , 
- this befoze might well either have been all taken away, oz leſſened, by the: - 
jn ud the Juſtices at their Quarter Seſſtons: But if any doubt oz queſtion-ſhould 
deppen do ariſe about this, then we are to ſettle this; but foz the relief of the pooz 
of the Pariſh of St. Peters, by Law they may tax and rate the ſaid Inhabitants'of 
$f, Ellens, having Tenements in St. Peters Pariſh, foz their Inbabiting in another: 
Pariſh, hall be no diſcharge unto them, but that they ſhall pay foz their Land and 
Lenements which they have in another Pariſh, and this by Law they ought to do, by 
the Statute of 43 El:7. cap. 2. and if there be no diſtreſs there ts be found to come 
by this, becauſe their Tenants are pooz ; if they refuſe to pay this which thep are 
nie te pay, then upon complaint made unto usat the Aſſiſes, they ſhall then pave 
bur 4idand help foz the ſpœdy levping ofthis money, accozding to the rates impo-. 
{td and aſſeſſed on them, and accozding to the quantity of their Tenements, and this 
ſpecial 62der to Mr. Dajoz; to have this p2opoztion ta be by him levyed accozding 
whe rates; and this is their remedy, to be in this manner aided and relteved againſt 
tht 7 nhabitants'of the Pariſy-of St. Ellens, having Tenements within the Pariſh 
A Peters, they are to rate and tax them to the relief of their pooz by a weekly 
dent; but the Maioz here hath done well, and he had verg good cauſe to make 
thi laſt ozder, tbe which is to ſtand, and ſhall be confirmed by the ozder of this 
rt, nd the-Pajoz to examine this matter farther at ibeir next Quartet Scffi- 
yo — — = oꝛder of the Court, the laſt Mader made by the Pajoz was ratifi⸗ 


Amid 
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Apud Lincoln Aſiſes, 11 Martii, 
g Caroli Regis , 1633. 


|| Þon complaint made to the Judges of Alliſe, by Sir Anthony Eacby, any 6. 
thers the Jnbabitants of the Town of Boſton, upon an undue Afeſment made 
by the ſaid Town, andDverſeers of the Pooz, and levyed by them, the ſame being as 
Stat. of 43 was tnfozmed, undue and unequal, contrary to the Statute of 43 Eliz, cap. 2. 
Eliz. cap. 2. fog Paoviſion ro be made foz the poop, and contrary to fozmer D2ders and Direc, 
tions giben by the Judges of Aſſiſe unto them, to make due and equal Aeg 
ments. 

Pereupon it was held, and ſo delivered foz Law, by Haughton and Croke, Jofi- 
ces of Aſſiſe, that ſuch Aſſeſſments ought to be made accozding to the bilible Efare 
of the Inhabitants there, both real and perſonal, and that no Inbabitant there is to 
be taxed by them to contribute to the relief of the Pooz, in regard of any elute he 
bath elſewhere, in any other Town oz plate, but onelp in regard of the ville 6: 
ſtate be þarh in the Town where be doth dwell, and not foz any other Land which 
be bath in auyother place oz Town, *. 5 

And aifo by Hutton and Croke, Juſtices of Aſfiſe, This bath been ſo reſolbed by 
all the Judges of England, upon à reference made to them, and upon conference hy 
them had together, where thep all did reſolve chat the Aſſeſſments foz relief of the 
pdd2 -- ought to be made in ſuch manner as befoze, accozding to their viſible Eſtates, 
real and perſonal, which they pad and enjoped an the Town oz place where they in- 
pabited, and not having any regard to any other Eſtate, which they pad in any other 
place v2'Town. » - _— N 
Nota, That Sir Anthony Earby complained alſo, That he having divers Tenants 
there which paid rent unto him, they there did charge his Tenants by their dal 
ments; and did charge pimſelfaiſo... | t | 
- Wpon' this, Pr. Leving being of Councel foz the Town of Boſton, didinſqzmihe 
Judges, that they did tar Sir Anthony Eaiby foz bis Eſtate, be habing: ws 
Rents; and that ſuch an Aſſeſgment was made in the County of Leiceſter Wa 
the -L ofvz, and that by the Dzder and direction of the Judges of Afſiſe, ung 
iplatne made unto them, and that they were not to tax the Tenants who pain je 
18 


* 


Hatton and Croke Juſtices, made anſwer, That thep did not remember any du 
Statute of 43 Cary z but they ſuld, That by the wozds and mraning of the Statute of 43 El. 
Eliz. c. 2. Cap. 2, thep are toaſpeſs rhe Dccupiers of the Land, and not the Leſsoz who it 
The Occupi- chibed the Rents, the Dccupier ofthe Land being by Law onelp to pap the 
e's of the ment, 4nileſs it be ſperially p2ovided foz as to this payment between bim and hi 
Wed. Leſsoz, and ſo by this to be diſcharged of this payment of ſuch Alseſsments. 
he Judges did both of them agree in this, that by the Law, the Dccupinssf 
the Lund are onei to be charged, and this in regard of their polar ſstons, and not the 
Leſsoz, in regard of the Kents which be received ; and ſo they declared, that hath 
ben alia thus reſolved by all the Judges of England: And ſo upon all this mon 


thus appearing to them. 
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"Lhe Judges here made theic D2der acroading to the ſeberal.refolutions, and bis 
- ſettle and oader, foz the better directions foe the time to come: That 


m_ are tomake their Laxations and Aleſ@ments well aud duly, and in an equall 


manner; accozding to the vitible Efiates, real and perſonal, of ſuch Jnþabitants 
vintheic Town, and.alſo to Tax and Aﬀelk the occupters.of Land within their 


ee and not the Leſſoꝛs, with a ſpectall charge to them given; to be carefull 


in this fo2 the future. | ns 5 


F 44 
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Apud Glouceſter Afsiſes, 20 Juli,, 
A 1 4 
13 Caroli Regis, 163 * . 


1 n Petition pzeferred by the Mille of Alderton, mito Sir V Villii Tones * 
Juſltce of Aliſe ; the queſtion being upon the Statute of 18 Eliz; cap. 3. tor Statute of 18 
P2oviſion to be made fo2 a baſtard childe. es ee 224% 3165712 15 Elz. cap. 3. 


rf 


MEE appeared to be this : ; r J f l 30 Na. 4d 


er n 

u his the Inhabitants Petitloned | | | Are ee 1 
t. VVilliam Jones, Juſtite of Affiſe, foz to hear the matter agdin at the Yſd- 
ſts, the which he accozdingly ſo did, and after both the Pꝛders read in Court, that D2- 
der which was firſt made by the two next Juſtices, and alto the ſubſequent D2der, 


which was made at the Quarter Seſſtons by the Juſtices of Peace. 


Jones, Juſtice of Aſſiſe, would not enter into the re-examination of this Cauſe , 
but did, in omnibus, afftrm the laſt Dzder made by the Juſtices of Peace at their 
Murter Seſſions ; upon the parties appeal unto them from the firſt Dzder , the 
which laſt Dzder, made at the Quarter Seſfions, was a final D2der, and no ap⸗ 
peil to be admitted againſt this Oꝛder; and ſo as he then affirmed, it had been ad- 


- udged divers times, both fozmerlp, and alſo of late time, in the Kings Bench: 


In a Lincoloſhire Cauſe, which concerned one Pridgeon an Dfficer of the Bi- 2 Cr.341.350 
Hop of Lincoln, who was queſtioned, and it was lafd to his charge, that he was Jo. 330. 
the reputed Father of a Baſtard chiide; this was there referred to the examina- 
ton and ozdering of the two nert Juſtices of Peace, who, upon examination 5 
Xx te 


356 Apud Glocaſ — Juli, 13 Car.Reg. I 637. Par l 


3 
we matter, found him to be the reputed Father of the baſtard childe, and lo nur 
an ozder againſt him foz to make a Aly allowance towards the i 
the baſtard childe : Afterwards he appealed to the Quarter Sefiors from their 
der, and the Juſtices of Peace at their Tuarter Sefſtons, did diſcharge the ſg 97 
der, and another was there found to be the reputed Father, and an over made at te 
ſame Nuarter Seſſions againft him. | 


Afterwards, at another Seſſions of the Peace upon a te examination of the mat: 
ter, another ozder-was there made agatnſt the laſt ozder, making the ſame void , and 
by this laſt ozder, Pridgeon was found again to be the reputed Father of the 
childe, and ſo again ozdered to make a UUgkly allowance towards the maint 
of the ſaid Baſtard chllde: Afterwards P. idgeon appeals again unto thy Judges at 
the Kings Bench , and thereupon a re-examinatton of the matter, how the me 
was. 


It was clearly reſolved by all the Judges there, that Pridgeon was to be fred and 
diſcharged of and from the papment of the 2 s. a UUeek by the ſecond oꝛder mate at 
the Nuarter Seſſions, the ſame oꝛder being altogerber illegal; and that the firſ 6. 
der made by the Juſtices of Peace at their Quarter Seſſions, upon the appeal firſt to 
them, the ſame to ſtand in fozce, and that no appeal to be admitted againſthis 
o2der, ſo made upon the firſt appeal, the which was a legal oder, and theſame to 

be final}, and not to be altered by the Judges of Aſſiſe, and ſo it was then c&Coled 


by all the Judges of the Kings Bench. 


And fo Sir VVilliam Jones Juſitce of Aſſiſe, affirmed the fozmer ꝙꝛdet, mate by 
the Juſtices of Peace at their Quarter Seſſions. CR 


And ſo it ſhall be alſo upon the Statute of 43 Eliz. cap. 4. touching charitable 
uſes: At the Commiſſioners make an D2der and a Decre in the Caſe, anduponan 
appeal fo the Lozd Keeper, and Exceptiorfs put in befoze him to this Decre, and if 
upon hearing of them, the Dect& made by the Commiſſioners is confirmedby the 
Lozd Reeper ; this Decree is now by this made to be final, and that no ſubſequent ape 
peal is afterwards to be admitted in this Caſe, after this confirmation of the foemec 
Decree by the Lozd Keeper : No moze ſhall it be here admitted co appeal from this 
D2der thus made at the Quarter SeNons by the Juſtices of Peace, but that this 
ſhall be. final; and therefoze this Dzder by them thus made at their Muarter Seſſions, 
upon the appeal to them from the Dzder made by the two next Juſtices of Peace, 
this Dadcx now by them made againſt the firft Dzver of the two next Juſtices, hall 
be now final and ſtand in fozce, and this is to be perfozmed by the party 2dered, 
without other re-examination, ez alteration of the ſame, and this was acceadindle 
ſo 02dfred by him. 4 
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Apud Worceſter Aſſiſes, 11 Martii, 
. 14 Caroli Regis, 1638. 


pi matter happened in queſtion concerning the Uileys of Sackley in the Coun: 
| þ -tp Worceſter, and Whitborn in the County of Hereford. 

*" Uponthe Statute of 43 Eliz. cap. 2. pꝛobiſion to be made foz the Pooz, 

Lhe Caſe appeared to be this, (8) : 

Ine William Chappel a Creple, who was bozn in the Pariſh of Whitborn , 
Cventy years ſince he went from this Town, and lived in Sackley in the County of 
Wigorn, and there he took a Pouſe and paid Rent foz it, and afterwards , ſome 
ty e ſeven pears ſince, he went his wap, and after came unto the Town of Luſton 
ln the County of Sommerſer, and there he continued by the ſpace of twenty Weeks , 
md did there wozk as a Labozer in a Nuarrey of Stone, and by a fall of a Stone 
upon him, vis back was bzoken, and ſo there he became to be impotent, and unable 
to week z there he was taken as a Uagrant, wandzing and begging : Upon thts, be 
jadapaſs to be carryed to Whitborn where he was bozn, thep there refuſed to re⸗ 


cle him. | 

* this, be Petitioned unto Sir William Jones, Juſtice of Aſſtſe, and ſhewed all 
the ſpecial matter in his Petitton, and that be was bozn at Whitborn,and was found 
begging at Luſton, and ſo pzayed the direction of the Judge to have an Dzder made 
im him, — directed to the Dverſ&rs of the Pooz of the Parich of VVhicborn to 

vide foz him. 

Sir VVilliam Jones did ſubſcribe unto this Petition, in this manner, 
(S.) That if the allegations in this Petition are true, That then the Dverſ&rs of 
the Pooz of VVhitborn, are to pzovide foz bim as foz one of their Pooz, and ſo re⸗ 
ferred this to the two next Juſtices of Peare to examine this matter, and tbe veritp 
of the Petition; and if they finde the Allegations true, then they to ozder theDber: 
lem ot the Pooz of VVhitborn foz to pzovide foz him. | 

Tponthis, the Juſtices of Peace there examined this, and upon Jnfo2mation to 


hen given, that twenty pears befoze, he went away from VVhitbora, and was ſer⸗ 


Statute of 
43 Eliz. c. 2. 


led in Sickley foz divers years: upon this, they made an oꝛder at the Seſſions ot 


the peace, that he was to be ſent unto Suckley, being the place of his laſt ſettlement ; 
md becauſe thep there did refuſe to receive him, one of the Overſeers of the Pooz 
bes bound in a Recognizance to appear at the Aſſizes, and ſo all this matter was 
mol heard and examined befoze h 
dit VViliam Jones, Juſtice of Aſſiſe, and the ozder made by the Juſtices at their 
Itarter Seff;ons, was read in the Court. 
Upon this, Sic VVilliam Jones, if be did beg and wander at Luſtoh in theCoun- 
iy of Sommerſet, If this be true, be is then by the Law to be fent unto V Vhit- 
born, where be was bozn, to be there relieved : upon this, by ozder of the Court, 
referred the examination of this unto two Juſtices of the Peace foz tbe County 
ef Worceſter, and alſo to two Juſtices of the Peace foz the County of Hereford, 
loepanine this matter; and if thep finde that be was taken as a Vagrant perſon, 
ind begging, then if it be to, they of VVhitborn are to receive bim, and to pz0* 
bide fax hem as one of their Poo2 : upon thts, the party being now at VVhitborr, 


nd they which followed the fame matter foz VV bitdorog and bearing the _— 
of 
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of the Judge in this Caſe, and they knowing this to be true, that he was bozn at 
Whitbora , and that he was taken as a UUanderer, and begging, and ſo ge 
-Whitborn : upon this, they to avoid the charge of dꝛawing up the ozder of reference 
were content, aud dip pteld and ſubmit unto this, wiihout any further onder, to jg 
pim, and pꝛobide fd Fim, and ſo atcozdingly thep did thus dde. 


Nota, That at this time it was alſo reſolved, that if one great with chldde be 
ſent to the Youſe of Cozrection, and there ſhe ig delivered of the childe, that the 
childe ſhall be ſent to the Pariſh, from which the Mother was ſent to the Poule of 
Cozrection, to be there kept and pzovided foz, this being the place where ſhe bas laſt 


ſetled. 
Lots, Kbit it was alto then: reſolved, That a Rogue is not to be kent w he 
Pouſe of Cozrection, but he is to be whipped, and to to be ſent to the place when; 


be was laſt ſetleb, it the ſame may be known, oz otherwiſe'tothe place of his Bin: 
But the Pouſe of Cozrection is foz the Pooz of a Pariſh who refuſe to work her 


they are to be whipp® and tet on'wozk. 
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Reciting the 
Points and Heads 


Of all the Principal Cafes in this Second Part. 


A 


fol. | 


Here an Information by 
the death of the Infor- 
Y mer ſhall abate, and 


where not, 134, and 
2861, 262. 
What ſhall abatk a Writ of Error, 


and what not; whether falſe Latine, 


165. 

What acceptance of Rent of a sue 
ceſſour, Parſon, Abbot, or Iſſue in 
Tall; ſhall make a Leaſe good, what 
not; with the difference between a 
Leaſe for years, and for life, 47. 
What acceptance of Rent by a Leſſor 
ofthe Allignee of his Leſſee, without 
ay notice of the Aſſignment, ſhall 
conclude him from reſorting to his 
Leſſee for his Rent, and what not, 141 
3 142, 143, 144. 
Where acceptance of Rent ſhall bar 


lod of his Eſcheat, and where 


143, 144 


What ſhall abate a Writ of Error, | 


— — 


and what not, 231, 232. 
What ſhall abate an Attaint, 246, 
After Acceptance of Rent by the 

Lord of the Feoffee, whether he may 

avow upon the Feoffor, or not, 142, 

| 143. 
Letters of Adminiſtration granted 
by the judges, Delegates, whether 

good, or not, 2, 27 4. 
The power of an Adminiſtrator, 

3, 4. 

Letters of Ad miniſtration, by whom 

to be granted; where a man dies ha- 
ving Goods in divers Dioceſſes, and 

where in divers Provinces, 4. 
The adjourning of Caſes into the 

Exchequer Chamber for difficulty; 

whether the ſame may. be adjourned - 

thither, before argument of the Judges 
of the Court where the ſame depends; 
in what Caſes, in what manner, and 


with what cautions ſuch Caſes are to 


be adjourned thither, 146, 147. 
Actions upon the Caſe for words, 
where actionable, and where not, 10, 
11, 42. 
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He hath ſtolln my Wood, my 
Tiles, my Apples,my Lead,my * 
81, 82. 

A Whorewaſter, with loſs of Mar- 
riage, laid a Baſtard, and intitles him- 


ſelf as Heir, 89, 90. 
Forged a Deed, 132, 133» 
A Knave and a Thief, 134. 
A conjuring Knave, 138, 
Thy Father a Thief, 141, 142. 
A Sheep Thief, 145, 146. 
An Out-putter ſtrained a Mare, 

: 146. 


Laid in wait to kill me, hired one 

to kill me, 206. 
A Bankrupt Knave, 210. 
Of a Merchant that had gotten 
wealth by trading with Pyrats, 216. 
He would have robbed me, 227. 
He hath couſened the Town of fo 
much money. 228, 229. 
A Bankrupt, 267, 
For calling one Traitor, 
An Action upon the Caſe, where- 
fore called breve Magiftrale, & curſi- 
forum, 79. 
An Action upon the Caſe upon a 
promiſe, in conſideration of ſo much 
money paid him, not to uſe the Trade 
of a Joyner in a Shop he had in Lon- 
don, for 21 years; during the term, 
leaſeth the Shop to another, who there 
uſeth the Trade, whether this be a 
breach, 136. 
An Action upon the Caſe for a pro- 
miſe, where a ſpecial requeſt is requi- 
fite, where not, 229. 
An Action upon the Caſe for an 
Eſcape, and what ſhall be an Eſcape, 
| 236, 237. 

An Action upon the Caſe, for erec- 
ting of a Mill, and not grinding at 
the Lords Mill, 195, 196. 
An Action upon the Caſe, againſt a 
Procurator for not ſummoning of 
him, by reaſon whereof he. was ex- 
communicated ; and where ſpecial 
Actions upon the Caſe do lie, and 
where not, and upon what grounds. 


264, 265, 266. | 
gainſt two for Felony in the ſingular 
number, whether amendable or not, 
and where ſuch omiſſions are amend- 
able, and where not 3 imoginavit, for 


An Action upon the Caſe, for proſe- 
cuting one in the ordinary way of 
Juſtice, whether it lyeth or not, 269. 

An Action upon the Caſe, in nature 


372. 


of a conſpiracy, for*falſly accagy. 
him of High Treaſon, before he 
Judges of Gaol delivery, whether i, © 
lyeth or not, and in what Caſes ſuch 
Actions do lie, in what not, 270 
271 

An Action upon the Cale. — 
ferring a Bill againſt him in the Star. 
Chamber, whether it lies or not, 


<2 

Amendments, where the 3 
tion is amendable, where not, and 
where to be made to agree with the 
Roll, where the miſtake of the Clien 
in the ſummoning of the total, where 
amendments to be, and where not, 


149. 38, 
Where a Return upon 1 Hab 
Corpus is amendable, and here not, 


* 200, 

An Action upon the Caſefor — 

I marvel you will marry your daugh- 
ter to ſuch a forſworn man, 140, 
An Appeal, and Proceedings there 
on, the Appellant to be ready; if no 
Writ returned, whether to be non- 
ſuited, | | 19. 
Where an appearance after the day, 


in the ſame Term ſhall be allowed of, 


and where not, with the reaſon of it, 
being bound to appear on a day cer- 
tain, 255. 

Actions at the Common Law, for 
negligence uſed in a Trade, 186. 

Action upon the Caſe fot words, 
the Licenſes to compound, procured 
by an Informer, were forged, whether 
actionable, 137, 138. 

An Action of Account, whether 
the ſame lieth upon receipt of money 
to merchandize withall; and a Cove- 
nant to make an Account, whether 
this lieth or not, 256, 

What matters ſhall arreſi Judge- 
ment where two Plaintiffs ar in 2 
Trover and Converſion for Goods 


after verdict and before judgment, one 


of them dies, whether this be matter 


to arreſt the Judgment, or not, 262. 


Amendments, An I:4itment & 


imaginas 
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inagiuat ut fait, and vi & arms in 
Treſpaſs omitted, whether amend- 


| this be an Eſcape in the Sheriff, 120. 
Arguments of matters in Law by 


35- | the Judges, with the xeaſon of their 


1 expoſition of this word Alte- 
ragium, and what ſhall be enjoyed 


thereby, : 27. 
is Aſſiſe when they are faid to be 
Recagnitors, when to be ready and to 
hare the view, I59, 1 — 
161. 

Whether an Aſſiſe lieth of a croft, 
or not, and of what an Aſſiſe lieth, 


214. 
an Aſſiſe is feſtinum remedium, 


| 237+ 

An Attachment againſt a Debtee, 
having had part of his Debt of the 
Bail, and for taking the Principal in 
Execution, after his releaſe made to 
the Bal of the whole Debt, 68, 
69. 

An Aſſiſe of Nufance, for turning 
of the greater part of a water · courſe, 
whether good, or not, 119. 
An Attaint, againſt whom the fame 
leth, 244; 245 
| An Audits querels, where after 
Judgment in Debt and Execution, the 
patty removed himfelf in Chancery 
by 2 Habeas Cor pus, and upon a for- 
ged neleaſe had an Audita querels , 
this matter there appearing, leſt to the 
Law, | 10. 
An Attachment granted againſt one 
for pleading, of Infancy to put off a 
Tryal, being 63 years of age, 67. 
An Audita querela, where one may 
bare the ſame, where not; and touch- 
ing the nature of an Audita quere la, 
ad where one ſhall be diſcharged out 
> execution, being unjuſtly taken, 
ad where not: Judgement againſi 
to, an execution againſt one by 
Uegit, after takes the body of the 
* 97, 98, 109, 110, 
111. 
An Audita querela in the Chance- 
i, aſter Judgement affirmed in Debt, 
and the patty in execution, upon a 
* ſuggeſtion, gets an Injunction 
+ Superſedeas, and the party to 

be Bailed by Order in Chancery, and 
it at large, the Debt not ſatisfied 3 
nut to be done in this Caſe, whether 


ſolemn arguments, 203. 
An Attachment for getting a Super- 
ſedeas to ſtay execution by 4 practice, 
no Writ of Error hanging, for which 
the Attorney puniſhed. x62, 
An Appeal from a Sentence zt York, 

to the Court of Delegates. 2. 
An Audite querela, by a Feoffee of 

a Feoffee, whether it lieth, or not, 
and by whom with the nature of jt, 
being brought to have Contribution. 
14, 15, 16, 17. 

An Award, what ſhall be faid to be 

a good award, and what not, when 
to pay money at the houſe of a Stran- 
ger, if a good Award; where the 
ſubmiſſion is with an ita quod, and 
where not, 40. 
An Award made that he ſhall ſtand 
acquitted of the Rent, whether a good 
award, | 96. 
An award for a battery, that one to 
releafe the action, the other to pay 
10.5. in ſatisfaction which to precede, 
the releaſe, or the payment, 117,118. 
An award made for one to pay mo- 
ney to the other, and to give ſecurity 
for payment of it, whether a good a- 
ward,or not, 260. 
Averrements, where ccttainty, ex- 
prefſed by argument, and implication, 
ſhalt be good without an avetretnent, 
and where not; 79. 
Where Averrements are requlfite, 
and where not, 95, 96. 
Where an Averrment is requiſite. 
and where not, in an action upon the 
caſe for words, 142. 
An Averrment of a uſe; where the 
ſame may be, and where not, 235. 
What ſhall be ſaid to be an Averre- 
ment, of a life by implication,atid what 
not, 263 ; 
An Aſſiſe of Nuſaus, whether a 
Feoffee of a Feoffec,may have the ſame, 
or not, and what actions he may have, 
and what not, 3 
An Action upon the cafe for werds 
brought by a man, and layes loſs of 
marriage, with iutendebat, & conatus 


fuit ; to marry ſuch a woman, 276, 777. 
Yy 2 An 
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An action of Account for arrerages 
for divers ſums of money, as his re- 
ceiver, and to render an account, 277) 
278. 
An action upon the caſe for refuſing 
to ſeal a bond tendred unto him accor- 
ding to an agreement, and whether the 
bond ought to be a joint bond, or 
joint and ſeveral, 287, 
An Attachment upon a Prohibition 
for proceeding in the ſpiritual Court, 
after a Prohibition, granted upon a 
modus decimandi, 289. 
Where acceptance of Rent by the 
Leſſor, after a breach of condition ſhall 
barr him of his entry for the ſame,and 
where not, 290, 291,292,293. 
Who ſhall be ſaid to be an Aſſig- 
nee within the words of a condition, 
and who not; and whether a Deviſee 
ſhall be ſaid to be an Aſſignee, or not? 
a 291, 292. 
As touching Averrments, and unto 
what averrments, way is to be given, 
and to what not, 292. 
Whether the Acceptance of 2 
Rent, before the ſame be due, ſhall be 
a barr, or not to the party, to enter 
for breach of a condition, 292, 
293) 294. 
The Attorney General, and Confeſ- 
fions made by him, of Claims, upon 
Quo warrantos by him brought, how 
far ſuch Confeſſions are allowable by 
the Judges, and how far not; with 
the difference where the Confeſſion is 
of matters in fact, and where of matters 
in Law, 295, 296, 297, 298. 
The Attorney General, and his 
power by virtue of his place, 297,298. 
The power of an Attorney to make 
livery, and the due execution of the 
ſame, 302. 303, 304, 305, 306. 
Where one ſhall have an action of 
Detinue, and where an action upon the 
caſe for a trover and converſion, and 
where a ſpecial action upon the caſe, 
308, 309, 310. 
An actlon of Detinue, and who may 
have it, 308, 309. 
The nature of an action upon the 
caſe being a magiſtral Action, 310, 


311, 312. 


ſhall be relieved by an Audits quan 
a | ; . 1 
The Admirals Court,and the Jo 
diction thereof, of what cauſes ih», 
are there to hold plea of, and of why 
not, 322, 323 
Where a Recuſant after Jud emen, 
conforming of himſelf, ſhall — 
Audita querela, for his relief 282inſt 
the party informing, 324, 325 
Where a man is to have an 4. 
querela for his relief, where he cannot 
plead, and where not; and again 
whom an Audita quærela lieth againſt 
whom not, 25 
An Aſſault, and what halbe ff. 
cient to make an aſſault; whether words 
will make an aſſault, 327, 
An action of falſe Impriſonment, 
with a juſtification thereof, 328, 329, 


. 3305 331. 
Touching the Arreſting of one for 
Night- walking, 328, 329,330, 
An Action upon the caſe inthe na- 
ture of a Conſpiracy, for conſpiring to 
Indic one for a felony ; where this 
Action lieth, and where not, 331, 


2. 

A ſpecial Action upon the abs 
gainſt a common Chirurgeon, for his 
undertaking to cure ones ſervant hurt 
with a Cart-wheele, and not perform- 
ing the ſame, but applying to him un- 
wholſome medicines, 332, 333. 
Where an Action upon the caſe ly- 
eth againſt a Smith for the pricking of 
a horſe, and for his warranty, to cure 
a horſe, 333) 334 
An Action upon the caſe againlt 2 
Barber, for barbing of him #eg/iges- 
ter, & inartificialiter, 333. 
What Actions the maſter may have 
for wrongs done to his ſervant, and 
who not, 333, 33+ 
Where an action upon the caſeſhall 
be, upon an action upon the caſe, and 
where not, 333» 337 
Where an Amendment of a pla 
ter 2 diſcontinuance may be by afſent, 


335 

An Action upon the caſe againttibe 
Lord for refuſing to admit one to 4 
Copy-hold eſtate, 336, 337, 33, 


An Audits quærela, and where one 


Whether an Action upon * 
| ye 
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Feofſees for reſuling to perform the 
null in them repoſed, 336, 337. 
whether an Action upon the caſe 
lth againſt the Lord of a Mannor, for 
refuſing to keep a Court, 336,337- 
An action upon the caſe againſt the 
of the Inrollments, for refuſing 

to moll a deed within 6 months, 
336, 337, 338. 

An action upon the caſe againſt the 
Biſhop, for refuſing to do according 
19-2 mandet to him. 337. 
An action upon the caſe againſt the 
Ordinary for refuling to admit a Clark 
ſented to him, 337. 
Actions upon the caſe againſt mini- 
ſterial Officers, for their refuſing to do 
their Officers, 337, 338. 
whether an action upon the caſe 
will lie againſt a tenant for Life, for 
to attorn, 338. 
Whether an action upon the caſe 
licth againſt one, for refuſing to make 
livery, having delivered a Charter of 
Feoffment to him, 338. 
Whether an action upon the caſe li- 
« againſt one for refuſing to preſent 
him to a benefice according to his 
promiſe, 338. 
Whether an action upon the caſe 
lieth as well for a Non feſans, as for a 
Touching Amendments, of the Bill 
upon the fyle, and of the Declaration 
according to the Bill, and where the 
amendment ſhall be according to the 
Once book, 339. 
A ſpecial action upon the caſe a- 
inſt one, for that Conatus fuit, to 
= him at the quarter Seſſions, to 
be the reputed father of a Baſtard 
child, whether this action lieth or not, 
ad touching Appeals, to the quarter 
&llions, and to the Judges of Aſſiſe, 
ar to the Judges of the King's-Bench 3 
ad whether a ſecond Appeal may be 
or not; upon the Statute of 18 Eliz, 
apite 3. touching Baſtard children, 
or upon the Statute of 43 Eliæ. caps 4. 
touching Charitable Uſes, where the 
Decree made by the Commitlioners 
upon an Appeal, and exceptions, is 
confirmed by the Lord Keeper, 343, 


344 355 356. 


B 


Here a Releaſe pleaded, ſhall 

be a barr to a Scire facias 

231, 232, 

A baile taken in Execution, pays 
part of the Debt, not able to pay the 
whole, the Debtee doth releaſe to him 
the whole debt, Judgement and exe- 
cution, and acknowledges full ſatis- 
faction of the debt; the bail dies, the 
Debtee ſueth out Execution upon the 
firſt Judgement, againſt the principal, 
and takes him in execution, what re- 
medy for him, 68, 69. 
Two Velſumen bail for one arreſted 
upon a Latitat. Judgement againſt 
him, whether Proceſs of Capias ad ſa- 
tirfaciendum, ſhall go into Wales, a- 
gainſt the bail or not? 54, 55. 
Bail refuſed upon a Habeas Corpus, in 
contempt of the Court, what is to be 
done, 139, 140, 141. 
Whether one taken in execution 
after a Writ of error, brought, and the 
Error be apparent, may be bailed, or 
not, and whether they may ſo do in 
Parliament, 164. 
The bail brings the principal in 
Court, there being a recovery againſt 
him, and a Seire Facias againſt the 


bail, who prays the principal, may 


be committed in Execution, for his 
diſcharge, whether this grantable, or 
not, 260, 261. 
A man doth bargain and ſell fo 
many trees, to be cut down within 6 
years after; it he ſever them not with- 
in the time, whether he may take them 
afterwards, 7. 
A man doth bargain and ſell trees, 
growing upon land, which he hath in 
the right of his wife, before ſeverance 
of them, the husband dies, quid opera- 
tur, 17. 
A man doth bargain, ſell and grant 

a Manor, with an Ad vowſon appen- 
dant, the Church becomes voide, be- 
fore Inrollment, whether he may pre- 
ſent, by the word of Grant, 1 
„ - 

Touch- 
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What not, 


Touching a Beſant, and the value 
thereof, certified by the King to be 
100 l. 161. 

Touching Butlerage and Priſage, 
and the difference between them, who 
are to pay the one and the other, and 
who not, 250, 237 252, 


Biſhops, in what Caſes they may 
cut down Timber- Trees, in what Ca- 
ſes not, being the dower of the Church, 


279. 

Where Bail once diſcharged ſhall 
be afterwards revived, and where not, 
236, 287. 

Baron: & feme, and what things a 
Husband may do to his Wiſe, and. 
291, 292, 
253. 

One committed by order of the 
Quarter Seſſions, Bailed, 341, 
342. 

One illegally committed by a Ju- 
ſiice of Peace, Bailed, 343. 


253,254. 


C 


—— a Capias ad ſatirfaci- | 


| endum, againſt a Bail, ſhall 
go into Wales or not, 54, 35. 
Whether a Capias do lie upon a 
recognizance acknowledged in Chan- 
cery, Or not, 62, 63, 
64, 65. 

Whether a Capiss ad ſatisfaciendum 
lieth againſt the one, after an Elegit 
executed agalnſt the other, the Judge- 
ment being againſt two, 88, og, 
110, 111. 

Touching; the entry of a Capia, and 
when the ſame is to be entred, 0g. 
I FO, 

A. Leſſee for years, under a Tenant 


pur anter vies, having made a Leaſe at 
Will upon the death of the Tenant 


Prey auter wies, grants the Eſtate for 
the remaining Lives, and Covenants 
that he had power ſo to do, the eſtate 
being in him by way of occupancy 3 
and to make farther aſſurance, and 
that: he ſhould enjoy it quietly, the 
Leſſee at will being the Occupant, 


to perform an award, the ſubmiſſion 


whether by this the Covenant be bio. * 
ken or not, 11, 12, 13 
A man doth Covenant that be ha 
good right to grant the Mandt of 
Dale, by him granted, in which he hal 
ne right, whether by this the Con- 
nant be broken, Or not, 12 
Whether a Certiorari may be gray 
ted, after a Writ of Error, error af. 
ſigned; and in Nullo eſt erratyn plea- 
ded, to have the Record to pe one 
of the errors, upon the poim of ad- 
journment and diſcontinuance, whe. 
ther this may be or not; with the 
diſſerence where it is in a 
and where in diſ-aſſumance of the 
former Judgement, & ad infirnur- 
dium. eonſeientiam, 71. 
A Certiorari prayed, to remove 3 
Record from Durham, whether to be 
granted, or not, 158, 
Tauching the Count of Chancay, 
and their Authority to commit one in 
a Scire facias upon a Recognizance, 


; 6 Y 

A. verdict againſt a Widow beer 
Judgement, ſhe takes a Husband, whe- 
cher the Capias ſhall be again her or 
not, l. 
Touching the power of the Lad 
Chancellox, in granting of Comiſſions 
upon the Statute of Bankrupts, wint 
ſhall be good Commiſſion, and what 
not, 236, 237. 
A Juror returned to ſerve of a Jury, 
was challenged for that he was for- 
merly attainted of Felony, and pu- 
doned, whether this be a good chat 
lenge or not, 144, 
Touching Corporations and Man- 
woods, opinion of them, 233. 
Whether a Corporation may take 
by Will, or not, 33, 3+ 
Touching Common and Paſture, 
with the difference between them. d. 
Touching Common, per cauſe de vi- 
cinage, how to be taken, if two Me 
nors in one Town, whether the one 
may Inter common with the other, 
per cauſe de vicinage, or not, 92 


Touching the Condition of a Bond 


0 
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of all matters, ſuits and controverhes 3 
there being 3 Suit in Chancery, the 
award was, quod quedam ſecta & qua- 
rela-ceſſaret, and that S taret acquieta- 
tu de qualibet materia, & cauſa in 
aida querela, pleads quod acquita- 
1 fuit, Plaintiff ſets forth a new Bill 
exhibited, whether this be a breach of 
the Condition, or not, 93,94,95,96- 
What things a Commoner may do 
on the Land, and what not, and how 
he is to take and enjoy his Common, 
115, 116, 117, 
whether a Commoner may juſtifie 
the killing of Conies on the — 5 
N | 116. 
The condition of a Bond to ſave 
harmleſs the money not paid; a Ca- 
zi againſt the Plaintiff, being Sure- 
ty, whether this be a damnification to 
male a breach of the Condition, or not; 
and what ſhall be the damnification to 
make à breach of the Condition, and 
what not, whether terror of Suit, 115. 
The condition of a Bond, That 
whereas the above Bounden ſhall 
aud will (for if the above Bounden 
ſhall and will, Cc.) whether this be 
agood condition, or not, 133. 
The condition of a Bond, to pay 
money within two days after, but no 
ſum expreſſed in the condition 3 whe- 
ther by this the Bond is ſingle and 
without condition, and ſo to be paid 
upon requeſt, or not, 156. 
What ſhall be ſaid a good conſide- 
ation to raiſe a promiſe, and whether 
the forbearance of a Chancery Suit be 
good conſideration, or not, 35, 36. 
What ſhall be ſaid a good confide- 
ntion to raiſe a promiſe, and what not, 
here it is upon a conſideration paſt, 
ad where not; as a promiſe upon a 
(«miſe to pay the Rent, and a promiſe 
to pay 30 J. whether this be a good 
canlideration, 78, 79, 80. 
Touching Eſtates in contingency, 
What ſhall be ſaid to be ſuch an Eſtate, 
ad what not, 123, 124,125, 126, 
127 128,129, 130, 131,132. 
Whether the 7 of — fle. 
verſon of a Houſe in Fee - ſimple, and 
of the Reverſion of another houſe for 
Jars, by ſeveral Deeds ſhall have one 


| or two Writs of Covenant, 112,113, 


Whether upon a Tryal upon an Ac- 
tion of Covenant,many matters may be 
aſſigned for breaches or not, 112,113: 

A Covenant by the Leſſor againſt 
his Leſſee, after his Aſſignment, and 
an acceptance of rent of the Aſſignee, 
whether it lyeth, or not, 142. 

An Action of Covenant by an Ap- 
prentice againſt his Maſter, for turn; 
ing him out of Service within his 
term, 191, 192, 193. 

What ſhall be ſaid to be a good con- 
ſideratian to raiſe a promiſe, and what 
not; and what ſhall be faid to be a 
confideration againſt the Law, and 
what not, and whether ſuch a confide- 
ration ſhall raiſe a promiſe, or not, 

213, 214, 

Courts of Equity, with the man- 
ner of their Proceedings and Decrees, 
in what Caſes they are to be prohibited 
and in what not, 194, 197, and 

215, 

A Covenant for Plowing, which 
was not nuper laid down for Paſture, 
where the ſame lieth, and where not. 

258. 

A claim by Letters Patents, to have 
Fines impoſed on the Commiſſioners 
of Sewers, for acting contrary to their 
Commiſſion z what words ſufficient 
to carry ſuch Fines, and what not, 

233. 

A County Palatine, with the great 
privileges to the ſame belonging, by 
having of Jura regalia, 226, 227. 

What ſhall be ſaid to be a good 
conſideration to raiſe a promiſe, and 
what not, in conſideration of taking 
ſuch a one to her Husband, promiſed 
to aſſure Land on her, whether a good 
conſideration, 262,263,269, 270. 

The ſeveral Commiſſions of Oyer 
and Terminer, and of Gaol- delivery. 

270, 271. 

A Conſultation where the ſame is 

to be granted, and where not, 238, 
239, 240, and 249. 

Where a Writ of conſpiracy lyeth, 
and where not, and for what the ſame 
lieth. 270, 271, 272. 

Whether Sureties to pay Coſts ſhall 
be put in by a Common Informer, — 

caſe 
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caſe the matter paſs againſt him, or 
not. 


iſſue in Tail, in the life of his mother, 
the ſurviving Tenant in ſpecial tail, by 


years, to begin after the death of his 
mother, rendring Rent, and dies; the 
next Reverſioner, in the life of the 


A Reverſioner in Fee, and being 


Deed indented, makes a Leaſe for 


mother, levies a Fine with Proclama- 
tions; the mother dies, whether this 
Leaſe be good againſt the Conuſee or 
not,and how far he ſhall be liable, and 
how: far not, what Eſtates avoidable 
by him, and what not, and what E- 
ſtate the Conuſee is to have in this 
Land in what manner, 42, 43, 44, 
45 46, 47- 

Concluſions and Eſtoppels, how far 
they do bar and bind the Eſtate, 43, 
44+ 45, 46- 

A Conſultation, and: whether a 
ſuggeſtion in- a Prohibition: upon a 
— being approved by two per- 
ſons, both of them attainted of Fe- 
lony, and ſo no good Witneſſes; whe- 
ther this be a good cauſe for a Con- 
ſultation or not, 144, and 145. 
A Copy- holder, Facens in entre mis, 
ſurrenders his Copy- hold Eſtate unto 
the Lord of the Mannor, Hahendum 
after his death, ad opus & uſum, of an 
Infant in venter ſa mere; and if ſuch 
Infant dies without Heir, within age, 
or before Marriage, then to the uſe of 
another and his Heirs; whether this: 
be good: or not, and who: ſhall have 


the Land; the Infant dying within 
5 - 


272, 273, 274 275, 276. 

Payment of Coſts upon a Non - ſuit, 
whether a Plaintiff Executor, being 
Non ſuit, ſhall pay Coſts by the Sta- 
tute of 4 Jac. cap. 3. or not, 261. 


A Curtelage, whether: it be part of 


a Houſe, andſhall paſs with the ſame, 
Ox not, 11 
The Cuſtome of a Copy- hold Ma- 
nor, and touching Fines: certain and 
uncertain, upon admittances to be 
paid, whatiſhall:be a good proof for 
Fines uncertain and vhat not, 32,33. 
That is not to be laid as a Cuſtome, 
which is the Common Law of the 


of Uſage, be a good Cufiome, 


Land, andiwhere not, 


Co Os. 
Common Law, and what to be Cy. 
18. ſtome, 


186. 
Whether a Cuſiome, vithout int 


What ſhall be ſaid to be 2 "v7 


confirmation of a Cuſtome by Parlia. 
ment, and what not. 


187, I 88. 
Whether a Cuſtome, reſtrained 


a Statute, ought to be contirmeg h 
Parliament or not, 4 


167, 189, 
Whether Common Law, and Com. 


mon Cuftome be all one in kind, oy 
not, | 


[ 87, 188. 
Whether the Cuſtom of Londan, free 


of one Trade free of all, be taken 3. 
way by the Statute of 5 Elis. cap, 4 
or not. 


188, 189, 199, 
Whether an ill Cuſtome, — 


by Act of Parliament, is thereby made 


good or not, 189. 
The Cuſtome of Londin for fabi g 
of Prentices. 191, 192, 199, 


Where a Cuſtome ſhall bind and be 
allowed of in all Courts, and where 
onely in the Court of the ville, or 
City, where the ſame is alledged to 
3 192,193. 
A Cuſtome for the Reſiants and In- 
habitants to grinde at the Mill of the 
Lord, 1955 196. 
A Cuſtome, and the Reaſon of it; 
as of Borough Engliſh, and of G2. 
velkinde. 196. 
The Cuſtome for Torceſter common 
Bake-houſe, 
The Cuſtome of Bewerls;, none to 
ere a Dy- houſe, 196. 
What Cuſtome ſhall: be ſaid to be 
reaſonable, and what not, 201, 202, 
and 203, 
That. Cuſtoms ought to be reaſon- 
able; what ſhall be good Cuſiome, 
and what not, 238, 239,240. 
General Cuſtomes; where the ſame 
ſhall be ſaid to be the Law of the 
350 
An Action of Covenant by an AF 
ſignee of: an Aſſignee, of the Never. 
ſion for Rent, whether maintzimabe 
or not, 28 1, 282, 283 
Who ſhall take advantage ol C. 
venant or condition, & who not, whe- 
ther an Aſſignee or Grantee of part of 


Land; what ſhall be ſaid to. be the 


an Eſtate may do ſo or not, 282 283. 
Whether 
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Whetber a Covenant made by a 
Leſſee, that he will not alien but in 
(ach a manner ſhall enure and have the 
torce ofa Condition, or not, 290. 
291, 292, 293, 294. 

The breach of a Condition made to 
refirained Alienations 3 whether after 
a lawfull alienation this alience may 
alien to whom he will, or ſhall be alſo 
ſubje& to the condition, 290, 
291, 292, 293. 

Whether acceptance of Rent by the 
Leſſor, after a breach of the condi- 
tion, ſhall bar him of his Entry for 
the Condition, or not, 290, 291. 
| a 292, 293. 
Where Conditions ſhall have a ge- 
neral conſtruction, and a large extent, 
and where not, with the difference 
where the ſame is for the benefit, and 
where for the prejudice of the party, 
| 290, 291. 
- Where a Condition to alien to his 
Wife ſhall be good, and where not, 


ud how to be performed; and where 


aCondition void for one part, ſhall 
yet ſtand good for the other part, and 
where not, 291. 


Where a Condition diſcharged as 


to one, ſhall be altogether diſcharged, 
ind where not, 291, 292. 
Confeſſions of Claims by the King's 
Attomey General, in what Caſes to 
be allowed of by the Judges, and in 
what Caſes not; with the "reaſons 
thereof, and the difference where the 
confeſſion is of matters in Fact, and 
where of matters in Law, 295. 
ä 296, 297, 298. 
The force of a Charter without 
Ulage, 295, 296, 297, 298. 
Ancient Charters to be taken, ac- 
cording unto ancient Uſage, 298. 
The Court of Chancery, and their 
endeavouring to avoid Judgements at 


the Commen Law; what Reſolution. 


the Judges have made in ſuch Caſes, 
* 301, 302. 
What ſhall make a good converſion, 
tod what not, and where a Denyer 
ſhall make a Converſion, 307, 
| 508, 309, 310. 
Counſellors to adviſe proper Acti- 
dus for their Clyents, as their Cauſe 


requires, 308. 


The ancient Count in Detinue, What 
the ſame is, 312, 313. 

An Action of covenant by an Aſ- 
ſignee againſt the Defendant, for not 
levying of a Fine according to the 
Covenant and Notes of the Fine ten- 
dred; the Notes containing four Meſ- 
ſuages, the ſale being but of two, whe- 
ther good and purſuing the Covenant, 
or not, 317, 318, 319. 

Commiſſioners taking a Fine of an 
Infant, called into the Star Chamber 
for it, but not puniſhed, being a fault, 
but no Crime, 320. 

Where general Certificates by the 
Biſhop ſhall be good, and where not; 
and where general Allegations ſhall 
be allowed of, and wherenot, 328, 


| 329, 330. 
The Office and Power of a Conſta- 


ble, in committing of one for breach 


of the Peace upon himſelf, 329, 330. 
A Copyholder, according to the 
cuſtome, nominates one to his Copy- 
hold Eſtate, who tenders his Fine, and 
prays admittance, whether being ad- 
mitted, he is to have the ſame cu- 
ſtomary privilege of Nomination, 
336, 337. 

Of a Copy- hold Eſtate diſcendabl 
by Cuſtome, whether a Dower or a 
Tenancy by the curteſie may be of this 
without a ſpecial cuſtome, 337. 
The Court of Chancery, and what 
remedy that Court will give in caſe of 
refuſal to admit to a Copyhold Eſtate, 
or to keep a Court, 336, 337, 338. 
The Houſe of Correction, and who 
is to be ſent thither, 358. 


D 


A Declaration in Debt, upon the 
Statute of Bankrupts, E: quod 
vigore Statuti predidi adlio acerevit, 
there being two Statutes, whether this 
Declaration be good or not, 26. 
What ſhall be ſaid to be a good 
Declaration, and purſuing the pro- 
miſe of a Leſſee after his term ended, 
for continuance in poſſeſſion for ſa- 
2 2 ving 
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guilibet ſubjedus dicti domini regu, the 


ving the Leſſor harmleſs, and for every 
farthing damnification to pay him two 
pence, and what not, 37, 38. 
A Declaration for words, ſaying 
that he killed one, without averring 
him to be dead, whether a good De- 
claration, 42. 
A Declaration for words, quod dixit 
de querent. Thou art a Thief, &c. the 
Jury find that he ſpake the words of 
the Plaintiff, & ulterius dicunt, that 
he ſpake them in his abſence whether 
good or not, 42. 
Where a Demurrer to a Declaration 
may be waived; and plead to Iſſue, 
and where not, in caſe of an Infant, 
: 69. 
A Declaration upon a promiſe of 
giving truſt for Wares fold, not ex- 
ceeding 100 l. to pay the ſame dicit 
in fatto fiduciam dedit, demanded the 
money not paid, unde afio, whether 
this Declaration and Conſideration be 
good or not; what Declarations are 
good, and what not, whether fiduci- 
am dedis, contain certainty ſufficient, 
or not, #74, 75, 76, 77» 78, 79. 
A Declaration for words, Thy huſ- 
band and his Maſter hath ſtolen my 
Wood, whether good without an a- 
verment, that the Plaintiff was his 
Maſter, 81, 82. 
A Declaration upon a promiſe a- 
gainſt an Executor, to pay the money 
owing by the Teſtator, upon forbear- 
ance to ſue till the Will proved, whe- 
ther this Declaration be good, with- 
out ſhewing for what cauſe the money 
grew due, 91, 92. 
What ſhall be ſaid to be a damnifi- 
cation to cauſe a forfeiture of a Bond 
to a Surety, whether payment of mo- 
ney by him at the day, and terror of 
Suit, and a Capi againſt him, 94, 
5 95, 96, I15, 
A Declaration in Debt, upon the 
Statute of 2 E. 6. cap. 13. for not ſet- 
ting out of Tithes 3 Declares, that 


Statute being domini regis, whether 


he ought to have over his Land. f. 
his Carriages at any time when he 
ſhould have occaſion to uſe the 
and doth not ſhew that he had oc; 
ſion to uſe the ſame, whether this De 
claration be good or not, {1,, 
A Declaration upon a promiſe that 
if 7. S. would affirm the Rene rele 
ved to be 61. he promiſed to pay the 
ſame double: 1. S. did afirm the 
Rent to be 6 J. whether this Declala- 
tion be good, without giving of vo. 
tice of this affirmation of I, S. tg the 
Defendant, or not, 143, 144, 145, 
A Declaration for words (if it ha 
not been for the Plaintiffs oath at ſuch 
a Court Baron, I had not been cat) 
upon this, the words, I marvel that 
you will marry your daughter to ſuch 
a forſworn man, whether this De. 
claration be good, not ſhewing any 
cauſe to keep a Court Baron, nor that 
the Oath was in a matter pertinent to 
the Iſſue, 140. 
A Declaration in Debt upona Bill at 
Hamborough, to pay 67 l. at Han- 
borough, Debt brought here for 56 |, 
whether the Declaration be good or 
not, by reaſon of the variance between 
the Bill and the Declaration, 144, 
A Declaration in debt upon a Bond, 
for payment of money within two 
days after, no ſum in the condition, 
Declares upon a Bond to pay ſo much, 
cum inde requiſttus; whether this De- 
claration be good or not, by reaſon of 
the variance between the condition, 
and the Declaration, 156, 
A Declaration in debt, for not per- 
formance of a Covenant to ſettle a co- 
pyhold Eſtate, being to be done upon 
requeſt, the requeſt made to the Exe- 
cutors, not ſhewing what Eſtate the 
Covenantor had in the Manor; whe- 
ther this Declaration be good or not, 
and the requeſt well made, 158;159- 
A Declaration in Debt, by the Cor- 
poration of Phyſicians, againſt a Doc- 
tor, for practiſing of Phyſick, being 
not Licenſed, nor a Doctor in any of 
the Univerſities in England, brought 


this Declaration be good or not, 
A Declaration in an Action upon | 


in the name of the Preſident, and de- 
clares, quod reddat ei, and to the Col- 


the Caſe for ſtopping a way, which lege ſo much, whether this Declat- 


tion 


© =o DM ©&\ 3\ 


a w_d ad 


_—_ bad, for defect in forme, by 


. Yantage to be taken for non-payment, 


8 : 
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- ke 00d or not, 185, 186. | 
ag vnde in Treſpaſs for an 


2 Battery, being with a , 1 e 
„ine 8) whether good, or not 7 


4 in what Actions, and upon what 
differences, ſuch a Declaration, with 
ſhall be good and whether 

100 N quod cam, be any -afhrmative, 
perry | 214, 215. 
In what Caſes, 2 Declaration, ha- 
iin matter of ſubſtance in it, ſhall not 


te of 36 E. 3. cap. 15. 214. 
_ {hall — a good Declaration 
un the Statute of 2 E. 6. cap. 13. | 
au Tithes and what not, 228. 
y a Demurrer to a Replication, 
what matters are confeſſed, what not, 
1 Is 
-Toaching Judges Delegates, and 
«ir power, whether they may grant 
ttersof adminitiration or not, 2,3, 4. 
in the perſon of the Judges Dele- 
gates, Whether the King be repreſen- 


n 3, 4+ 
Whether the Court of Delegates 
my pronounce ſentence of Excommu- 
nation, or not? and what their 


— in Courts of Equity like 
the Laws of the Medes and Perſians, 
u LI 197 and 215. 
A Rule to be obſerved in Demur- 
ers, to ſhew the cauſe of Demurrer, 
11.8 9. 
Whit ſhall be ſaid to be a —.— 
ture in pleading, and what not, 30, 
G 40, and 249. 
A demand of Rent, before any ad- 


s 
"10 
1 


wich the difference, where it is in the 
eile of a common perſon, and where 
in the caſe of the King, 4. 
Debt againſt the Sheriff upon an 
eſcape, i where it lieth, where not, the 
Sheriff takes one, by an erronious 
proceſs, ſuffers him to eſcape, whether 
debt upon this lieth, or not, 62, 63, 64. 
Debt for non - performance of an 
ward touching a Battery 3 the one to 
ſeale a releaſe, the other to pay 10s. 
which to precede; the releaſe, or the 
payment, 117, 118. 


of deeds; and Ye marthalling of che 
4 


words, ut ret magis valeat, quam pe- 


| 9742112 ö 127, 
. "Debt upon a bond, the Plaintiff after 
recovery and judgements, cancels the 


bond, the Judgement reverſed; what 


remedy for the money, being upon ſale 
of LD, e 229, 
Debt for Rent behind, brought by 
re verſioner, 1 34878 233, 
A deviſe in Mortmaine, good by 
cuſtome, with the reaſon of it, 187, 
d TO 0 189, 190, 
What deed of gift ſhall be ſaid to be 
fraudulent, and what not, with'the 


badges of a fraudulent deed of gift. 


l 131 226, 

A deviſe to.a younger ſon, before 
21 years, to his Executors 3 the Son 
dies before 21 years, whether this be a 
preſent intereſt veſted in the Son, or 
as an executory deviſe, reſting in con- 
tingency, 123, 124, 125, 126, 127, 
wi 128, 129,130, 141,732} 
An executory deviſe, .....' 273. 
What ſhall be ſaid to be a Diſconti« 
nuance, - and what not, and what ſhall 
be wrought by the entre of the wife, 


being tenant for life, aſter the death 


of the husband, who was tenant in 
tail, and made a feoſſment in Fee 
with warranty; and took back an 
eſtate, to him and his Wife for their 
lives, the remainder to his two daugh- 
ters and their heirs; whether t 
feoffment do work a Diſcontinuance, 
or not, 29, 30, 31, & 32. 
Tenant in tail, bargains and ſells 
by deed inrolled, leavies a ſine to the 
barganee, with Proclamations; J. yeats 
paſs, whether a Diſcontinuance, or 
not; with the diſſerence where the 
Fine is before the Inrolment, and 
where after, — 3337 
A man doth mortgage his land, and 
ſtill continues in Poſſeſſion 3 whether 
this be a diſſeiſin, or not, 226. 
Taquching Durham, and the remo- 
ving of a record from thence by 'a 
Certiorari, whether the ſame may be 
ſo, or not, % 158, 


Touching Conſtruction to be made 


Where a man ſhall have a Detinue, 
2 2 2 and 


2 
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and where am action pon the caſe, 


308, 309, 310. 
An Action of Detinue, and the na- 


ture of this Action, and who ma have 
it; and 
uw . line 399%} 3085 309. 
; In Detinue, the ancient Court, ob- 
ſervable what it is, 


tion of Eſtates, to he dope in a mans 
life time, with the obſervation of Sir 
Thomas Bromley, touching the ſame, 
22 id 325% 316. 
TFTouching Declarations, and certain- 

ty to be contained in them, quædam 
portio terræ. An Ejeione firme, for a 


ridge of Land; a Detinue, De uno 


Cumulo. An Indictment De uno Cumulo 
tritici, whether theſe be good or not, 
or void for uncertainty, 317. 
An Action of Debt, for an eſcape, 
brought againſt the Marfhal, where 
the ſame lieth, and where not, 320, 
0 1881127 r 321, 322. 
Mhere a Diſcharge is good by word 

mouth, and where not, for to diſ- 
charge a Chirurgeon, of a Cure by him 
8 or: of a Carpenter of a 
buifdings: Par z m. 333, 334. 
Where a pleading ſhall be aid — 
difcontitued;):and where not, 335, 
ine ern: ui 0 | 336. 
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Whether upon a Poſſeſſion in Law, or 
t,, tine 217, 218. 
n Faughing matter of Election, upon 
A. Leaſe made of Land, by demiſe. and | 
Deed, with all the woods, and under- 
wgoods,..and'all.txees (excepting; 6. of 
the great trees: in whom the election 
here is, whether the Leſſee may cut, 
before the Leſſor have elected his 6. 
Trees, with the Difference, where the 
exception is of ſo many trees, to be cut 
down within a certain time, and where 
not; where the Leſſor, and where the 


1 
77 


what is in this to be recovered, 


| and whether the Leſſee may 
3124313. | leaving the number excepted, 
Fouching deeds of gift, and diſpoſi- 


Leſſee ſhall have election, win 
time of the Election, 556, oo 
Leſſee for years,doth requeſt t 15 
ſor to make his Election, of the te 
excepted 3 and he refuſeth;whethe, 
this his election: be determined, — 


{ 


5 789 
An Ejedione firme brou 
houſe, and for * moĩety = — 
ment, whether it lieth, or not, 23/2, 
N 28720. 
ALeſſor accepts rent of the Allgner 
of his Leſſee, whether by. this bis 
Election of taking, the one,orthe other 
for his Tenant, be determined, or mi, 
ä 142, 163. 
Error to reverſe a Judge 
in a Court of 'Pypowderg,.: Upon 1 
Bond entred into long before, whether 
this be error, or not ? 27, 22, 23. 
TER 5 24, 25 
Error to reverſe a Judgement given 
for 3. one of them being dad are 
Judicii, whether Error orgy? 26. 
Error upon a Judgement in the K. 
B. in Treſpaſs and ejectment, in the 
firſt Declaration, no day of the ed 
ment 3: but well in the Second, (iris 
with a paſtea,) (F.) whether ur, 
and how far the (poſtea): ſhall gude 
the fame, — - 1 by cel 
Error that the venire faciu, was of 
one Pariſh, where it ought to be of 
two, whether error, 86, 877 88, 8g; 
Touching an Elegit, and the executi- 
on thereof, with the nature, force ind 
effect of the ſame, with the manner of 
the Execution, if the one be void, 
whether he may have another; and 
the ſame being once well executed; . 
whether he may have another, or not? 
975 98, 109, 110, Id, 
Touching the Execution upon an 
Elegit, Unica executio, how the ſame 
is to be intended, With: ſatisfaction, 
and the manner of the entre of an L. 
git, of Record, and when the ſame is 
to be entted, 98, 109, 110,111. 
Error upon a Judgement in Cove- 
nant, by an Aſſignee of a reverſion, for 
not aſſigning any breach after Attom- 
ment, and for aſſigning breaches, in 
things for which no Action did lie, 


1 * 
ES. 


and damages entire given; whether 
thele 


5 Wc be erroneous, 


that Francs in Engliſh, Non eſt inven; 


have ts as a Rent charge, or not, 138. 


ap bow, brovght, after the: firſt. 
Farah d before the ſecond, whe: | 
ther 255 error, & well brought, 114. 
Fnor upon a Judgement in an ac. 
ange whether it lies upon the firſi 
Arent, whether both Judgements 
. reverſed upon a general Writ of 
_—_—  .... : 19; 140 
SETTER J — 
1 upon a Judgement in Debt; 
ment to be in _Lincolns-Inn-Hol ; 
A Acids, from Holborn, whe« 
120. 
Ener to reverſe an Utlary, the Capias 
being contrs Franciſcum, the Retorn, | 


t 
0 


w; and. the exigent bears Teſte after 
thexetorn, whether erroneous, or not, 
oy 32-6 | 133. 
Enor upon a Judgement in London, 
in an Action upon the caſe, a Capia- 
tur, where it ſhould have been quod 
fh miſricordia 3 and becauſe the 


Hul was taken, without any Scire fa. 


paint him, whether Error? 133 
3 pon a judgment in the C 5. 
na Writ of Annuity, a Rent charge 
being granted, and a Writ of Annuity 
koh, Count of a Rent charge,and 
ncludes by force, whereof he was 
ſeiſed in his demeſne, as of Fee, as of 
Freehold; whether this be good, and 
whether he may have an Election, to 


Enor upon a Judgement. given at 
the Ales, in an Aſſiſe of Novel diſ- 
ſein, the Jury appeared the firſt day, 
rady to be ſworn, the Defendant con- 
kſſed the ſeiſin, and diſſeiſin, the Plain- 
tf prays his 1 ide con- 
filtratum eſt quod rreuperent per viſum 
on, none of the Jury ſworn, 
no ſuch Judgement, Plaintiff releaſed 
his colts, becauſe not recognitors till 
they are worn; Whether this be error 
or not; 13859, 1615 162. 

The Recognitors {worn at the Aſſi- 
leo, the Judgement is deferred: before 
the day in Bank, all the Recognitors 


enor 161. 


a, whether this may be Aſſigned for 


| ors, . * 2, & 14 3. 1 Error in the Exchequer Chamber, to 
« Em . on 2 judgement, in a Wit reverſe a Judgement in B. R. in a Writ 


of Error upon a Judgement at the 
Aſſiſes, and affirmed in an Aſſiſe. 
This Writ of Error not lying, a Writ 
of error brought in Parliament, what 
ſhall be ſaid a ſafficient Writ of Error, 
to cauſe the Record to be brought into 
the Parliament with the manner of it, 
420 e e 162, unto 176. 
In ͤ what Caſes a Writ of Error lieth 
inthe Exchequer. Chamber, and in 
what Actions, in what not; 162, 
upon a Writ of Error to reverſe a 
udgement-in B. R. in affirmance of a 
udgement at the Aſſiſes, whether a 
Superſedeas, to be granted, or not, 
1 5 vl a1 | 162, 163. 
Error in- B. R. to reverſe a Judge- 
ment given in B. R. in Irelaud, a tran- 
{cript of the Record to be onely remo- 
ved, with the reaſons of it, 162, 163. 
Error in Parliament, the which is 
diſſolved; what becomes of the Writ 
of error, | 163, 
Error in Parliament not to be rever- 
ſed, but by another Parliament, 164. 
In the bringing of a Writ of Error, 
what things are eſpecially to be ob- 
fexved,. i 16 5 167. 
Error upon a Judgement in a For- 
medon; Error in the Utlary, the Writ 
being between ſuch and ſuch in quadam 
Loquela, not ſhewing in what Action 
Judgement was given, whether this 
be.error or not, 202, 
Aſter a recovery, and Judgement 
againſt one, he ſowes the land, and 
brings a Writ of Error, Judgement 
affirmed, whether upon a motion he 
may have the Corn ſowed by him, or 
not, | 213. 
Error upon a Judgement in a Forme- 
don, brought of a Croft, and of other 
Cloſes parcels; whether to be reverſed 
quoad, the Croft, or for all) 214. 
Where a Writ of Error ſhall abate; 
and where not, , » ,223,224 
Where a Writ of Error ſhall be de 
Recordo, quod coram vobis reſidet, and 
where not, . 5223. 
A Writ of Error in Parliament, the 
fame diſſolved 5 whether Execution to 


be 


- 
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be granted, and upon what cauſes 
Parliaments have been diſſolved, 
| 3712 237. 
Error, for that the Bond was ſexi- 
pinta for ſexaginta, whether this be 
Error or not, | 241. 
Error for that the Judgement was 
given againſt a dead man, 241,242. 
What may be aſſigned for Error, 
and what not, 241,242, 243,244 
Error upon a judgement given in 
Abington Court, not ſhewing how the 
Court was held, whether by Cuſtome 
or by Letters Patents, 2435 244. 
Error upon a Judgement given in a 
Formedon in Diſcender, upon default, 
244, 245, 246. 

Error for want of a Warrant of 


Attorney, the Chriſtian name of the | 


Attorney omitted, 244, 245, 246. 
And whoſhall have a Writ of Er- 
ror, and who not, 244, 245, 246. 
Error to reverſe an erronious Reco- 
very, after a Fine with Proclamations, 
and five years paſt, 245, 246. 
Error, for that a general cuſtome of 
the Land for Priſage, being the Law 
of the Land, was tried by 4 Jury, 
where it ought to be tried by the 
Judges, whether this be error or not, 
l a 4 nn 250. 
Error upon a Judgment given a- 
gainſi a Hundred for a Robbery, being 
found culpable, quoad captionem, & 
ſpoliationem, whether this be error 
or not, e 
A Priſoner in Execution in the Mar- 
ſhalſie, is by the Marſhall removed 
into the Rules, whether this be eſcape 
or not, e 
Where one is to name himſelf Exe- 
cutor, and where not, 66, 67. 
The Debtee takes the Bail in Execu- 
tion, how far this is a diſcharge to the 
principal, whether he may afterwards 
reſort to the principal or not; and 
whether the Election he had at the 
firſt, be by this loſt, or not, 68, 69. 


How far an executor ſhall be char- 


ped by his aſſumpſit, upon a general 
indebitatus of 'the Teſtator ; and how 
far an executor upon his promiſe ſhall 
be liable to a Debt, which otherwiſe 
by Law he was not to pay) 91,92, 


"Error ren a fulgement ede 
diſſeiſin; ewo'Coroners in the'Chin. 
ty, one being lick, the other it. 
ted the ame alone, whether erage th. 
Statute of Mertos, cap. 3. beg G. 
nator ib ũ 5 


Dcr: 
One being in execution für D 
gets an Audits querels in the thy, 
cery, obtains an Injunctſon aud 20 
= my order in Ct 
s Bailed and ſer at large, whethcrch 
be an eſcape, the debt paid f 18 
Leſſee for yeats aſſigns opt his 
term, excepting the Trees, "Whak., 
a good exception or not, 6, 5, 9, 
A Writ of Error by a Feoſſte tore. 
verſe an execution, whether good or 
—_— mY 
Touching Eſtoppels and Conc 
ons, and eſtates gained'thereby, how 
far they do bar and bind the eſate, 
5 43, 444 46, 
The Sheriff takes = Ha 
nious Proceſs, ſuffers him to elcaze 
whether he be chargeable for this E. 
_ - not, — what ſhall be ſaidto 
be an eſcape, what not, 62636465. 
Where one Gm have 11 2225 
implication, and where not, 27. 
The Marſhal ſaffers his Priſonez to 
go abroad with a Keeper, not having 
any Warrant for the ſame, whether 


this be an eſcape or not, ' 138, 
One taken in Execution to l in 
ſalua & arlja Cuſtodia, 101. 


* Execution done by the Sheriff upon 
an Habere facias poſſeſſionen, alter a 
Writ of Error brought, and a Saper- 
ſedea ſhewed to him, 9 

Where the Sheriff ſhall be anſmer- 
able for an Eſcape, and where not, the 
firſt Proceſs being by a wrong name, 
but taken by the Sheriff by 5 0 
name, and ſuffered to Eſcape; » 
ther the Sheriff be liable to an Action 


for this eſcape, or not, 236. 
Execution not to be ſtayed upon 
granting a Habeas corpus, 268. 


Error to reverſe a Judgement in 2 
Writ of Annuity, for that the Juy 
gave no damages, but the Plaintiff,be- 
fore Judgement releaſed his damages 
whether this Judgement be erroneous, 


279, 280. 
Touch» 


9 


of them, 


pur Il. 
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—Toxching the expoſition and con- 
auction of the word (vel.) 292,293. 
An. Ejedione firme for a ridge of 
Land, whether good or not, 317. 
where for an eſcape an Action of 
Debt lieth, and where not; but an 
Adio upon the Caſe for the eſcape 
zul the Marſhal, 320, 321, 322. 
The Husband and Wife taken in 
ion in Norwich, the Wife re- 
moved by 2 Habeas Corpus in B. R. 
ud being in Cuſtody of the Marſhal, 
- whether an Action of Debt, 
aran Action upon the Caſe lieth for 


js eſcape 3209321,322, 
= Earls, and the antiquity 
; 330. 


The difference between Felony and 


I fuſpicion of Felony 3 Felony is 
Felony in every County, 


264. 
A Fine levyed by iſſue in tail in the 
life of his Mother, the Mother dies, 
whether the Conuſee ſhall have this 
or not, and whether the eſtate be ex- 
tn& or barred by the Fine, or not, 
el] 7, 45,47. 
What ſhall be ſaid to be a forfeiture 
am Office, in a Marſhal or other 
fice, and what not; what eſcapes 
hallbe à forfeiture of his Office, and 
what not; and where ſuch eſcapes 
being the cauſe of the forfeiture are to 
be examined, and where not, 58, 59. 
Whether a Formedon lieth of a 
—_— ww... . |... 214. 
Touching Fraud, and what ſhall be 
a fraudulent Deed of, Gift, and what 
not, with the Badges of Fraud, and 


what ſhall be ſaid to be a fraudulent 


conveyance, and what not, 218, 
,. Secrecy a Badge, but no concluding 
„ 218. 
Touching a Foreign Attachment, 
1 268. 

Touching a Free hold, limited to 
operate in fut uro, whether this be 
800d or not, 273, 274, 273. 
A Foreſt, the Incidents thereunto, 


who may have a Foreſt, and in what 


manner; with the difference between 
a Foreſt and a Chaſe, 295, 296. 
= Os 297, 298. 

A Fieri Faciu, and the parts there- 
of, as to the doing of Execution, 
; 307, 308, 

The difference between præceptum 
de fieri facias, & breve de fieri facias, 


| 14. 
Fines levyed of Lands, what Land: 
ſhall paſs by them, and what not, and 
how far the Fine ſhall relate unto the 
Bargain, 218, 319. 
Where a Nient comprize in a Fine 
may be alledged, and where not, 3 19. 
A Fine taken by Commiſſioners, of 
an Infant, wanting but nine Weeks of 
his age, which by Inſpection they 
could not perceive, upon, due proof, 
that he wanted ſo much of his age, the 
Fine avoided, 320. 
A feme Covert, and the favour the 
Law gives her for her impotency. 
5 322. 


G 


F the word Grant, in Lcaſes and 
. Bargains, and the conſtruction 
thereof, 7,8, 9. 
Aman in right of his, as Exccutrix, 
having a Leaſe of Tithes, grants to- 
tum jus, titulum & intereſſe ſua de 
in decims prædidis; whether the 
Leaſe doth paſs, and what ſhall paſs 
by ſuch words, or by the Grant of 
Omnia bona ſua, | 65, 66, 67. 
A man poſſeſſed of a Leaſe for. 
years, and of divers other Chattels, 
grants all his Goods and Chattels, 
Reals, and Perſonals, remaining and 
being about his capital Meſſuage, or 
elſewhere, within the Realm of Eng- 
land, whether theſe words will paſs 
the Leaſe for years he had, or not, 

A: Grant of a Foreſt by the King, 
218, 
296, 
297. 


One 


what paſſeth by it, 
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NE in execution for debt re- 
moves himſelf by a Habeas Cor- 

pus into the Chancery, and ſo com- 
mitted to the Flect, and what fol- 
lowed, I ©. 
A Habeas corpus, and the return of 
the ſame, without the expreſſing of 
any cauſe of the commitment, whe- 
ther good or not, 259. 
Touching the granting of a Habeas 
corpus, and the miſchief that happens 
oftentimes thereby, 268. 
Habendums from a day to come of 

a freehold,” whether good or not, 273, 
274, 275 

A cuſtome to pay Heriots, whe- 
ther good or not, 196. 
A Habeas corpw, for one commit- 
ted by the High Commiſhon Court, 
for not giving Alemony to his wite, 
and touching the power of the High 
Commiſſion Court by the Statute of 
2H.4.c.15. tothem given, 300, 301. 
What ſhall be ſaid to be Hereſie, 
what not, $00. 
Whether the High Commiſſion 
Court may fine, and impriſon one for 
not giving of Alemony to his wife, 
. 300, 301. 

Whether the High Commiſſion 
Court may examine one, being bound 
to them, upon his oath or Articles to 
make him forfeit his bond, 300, 301. 
A Habeas corpus, for one commit- 
ted to the Fleet, by the Court of Chan- 
cery upon a Bill, there by the Defen- 
dant, after a verdict, and judgment 
at Common Law, againſt him, 301. 
02, 

Hammond's Habeas cor pus, 3 
Smith's Habeas cor pus, 342. 
Reve's Habeas corpus, 344, 345. 


I 


Here matter of Indictment is 


iſſuable, and where not, in the ſame term, and where in an 
other 


As Alphabetical Table. | 


Panr 11 


84, 
An Indictment ſor foppic, 


water, quod quedam pars 4 
ſtopped, whetherthis bs ot 3 hy 
and were to be quedam parr tee . 
qua cooperta, or magnam partem 4 > 
or quod divertit——the courſe of the 
water, whether good or not, 11 
An Indictment upon the Sratute a 
8 H. 6. cap. 9. touching forcrabe 
Entries, quod locus in quo ad tune 
& ad huc exiftend. liberum tentney. 
tum of him in reverſion quod ab. 
tener: whether this be good or nor 
cuſtomary tenants not ſaying ſerunden 
conſuetndinem manerii, whether good 
or not, . 121. 
How long after the offence of the 
Impriſonment to be, whether preſent: 
ly or not, or with what time after, 
139, 1 
Touching the time and _ 
Impriſonment, when, how loy 
where, and In what manner the ſane 
is to be, 139. 
Impriſonment, to be according to 
the quality of the offence, ſceundun 
magnitudinem, & qualitarem di, 


130, 

Impriſonment juſtified. by a Mine 
certified for cauſe upon the ietpra of 
the Habeas corpus, quia ſe male yeſh, 
for uſing of undecent ſpeeches to him 
in his hall; and with a ſpit inſabun 
feeit, & conatus fuit eum vnlitrent, 
whether a good Juſtification, this be- 
ing in June, and the Impriſonment, 
in Auguſt then following, ' whether 
good or not, 139, 140, 14, 
Impriſonment juſtified by a Juſtice 
of peace, upon the Statute of 1 Marie 
cap. 3. tor the Plaintiffs diſturbing of 
a licenſed preacher in his Sermon, and 
for laying violent hands on him—they 
being Church-wardens, whether a 
good Jultification, or not, 47, 48, 


49, 50, 51, 52, 53» 54 55. 
Whether a common Informer ſhall 


give ſuerties, to anſwer coſts, if the 
matter paſs againſt him, or not, 18. 
Whether an Infant may wave his 
Demurrer to a Declaration again 


him, with the difference where it i, 
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Dum, : 69. 
9 an Infant ſhall be liable to 


y rent reſerved upon a leaſe made 
'0 him, and where not, 69, 
Indiaments and proceedings againſt 
offenders, with the reaſon why exa- 
minton of witneſſes upon oarh, to 
be bad againſt them, and not ſo for 
them, and to have counſel againſt 
hem, nor for them, and being found 
guilty to be impriſoned without bail, 
20d the good behaviour, 137. 
Whether an Infant may bind him- 
ſelf an Apprentice, or not, 192. 
An Injunction in Chancery, after 
4 verdict, upon a Bill preferred to 
lay judgement and execution. Judge- 
ment granted this notwithſtanding, 
194 

Againſt an Infant, a common reco- 
very, is as a common aſſurance, not to 
hurt him, : 235. 
: kn Indictment for a forcible entre, 
without manu forti, & contra coronam, 


erm regia but hath theſe words, 
Flues & potentia magna, whe- 
ther good or not, 258. 
Ad Indictment upon the Statute of 
31 Eliz, cap. 7. for building of a Cot- 
tape hr babitatione, not ſhewing that 


an one did dwell in it, whether good 
0 261. 
Tooching an Infant in venter ſa 


mere, hat account the Law hath of 
ſuch a one, and whether a limitation 
to ſuch an Infant, be good, or not, 
$256 272, 273, 274. 


| Who ſhall be aid to be an Ingroſſer, 


who nor, 249. 
Touching joyning in actions, by 
the hushand and wife, and whether 
fr !itetraption in a common, which 


de hach in the right of his wife, an 


«Fon upon the caſe may be by him 


drought in his own name, without 


JIaing of his wife, or not, 14. 
„Wbat ſhall be ſaid to be a good 
fir a6l what not, where the father 
ond promiſe, upon payment of ſo 
wach money by his ſon, to ſuffer his 
leni to difcend upon him, in an action 

ug for this, whether non permiſit 
be 1 200d iſſue, or not, 18. 

Whether a good iſſue may be joy- 


ned on a (ſcilicet) where judgement 
given againſt three, error that one of 
them was dead, tempore judicii, the 
other, that he was in life, tempore ju- 
dicii, (ſcilicet) ſuch a day (S.) 18. 
Auguſt, whether a good iſſue, or 
not, | " . 
Whether a Plaintiff, releaſing of 
entire dammages given him by ver- 
dict, being not well given, ſhall have 
his judgement for the reſt, 28, 29. 
Judgeiments given not to be reverſed, 
but by error or Attaint, 194. 
Touching Judges, and the reaſon of 
ſolemn arguments, made by them, 
202; 
A Judgement erroneous in a For- 
medon brought of a Croft, and of 
other cloſes, whether to be reverſed 
quoad, the Croft, or for all, 214. 
Judgements given, not to be rever- 
ſed, but by a writ of error, or Attaint, 
with the difference between Judge- 
ments at the Common Law, and De- 
crees in Court of Equity 197, & 215. 
Where husband and wife are to 
joyn in an action, and where not, 
; 2133, 234. 
. debt upon a 0 eſt 
fadlum, how to be centred, 230. 
Where Judgement ſhall be given 
for the Plaintiff, and where not, upon 
bad pleading, where the Declaration, 
and Ayowry good, the har, and Re- 
plication bad,. 1 Bad 
The Mayor in a Court of Pypdwder 
having power by Charter to call two 
Citizens to him for his aſſiſtance, 
whether they being thus called ſhall 
be Judges with him, or not, as if the 
Lord Chancellor having power to call 
to him the two Chief Juttices, he- 
ther they are Judges with him or not, 
| 24 25 
Where Juſtification ſhall be good; 
and where not; with the difference, 
where the ſame is grounded upon a 
'Statute, and where it is by reafon of a 
Statute, as to the manner of pleading 
the Statute, . 
A Juſtification in treſpals, that he 
purſued his dogs after a Badger, earth- 
ed him in the Plaintiffs ground, digged 
him out, and killed him, whether a 
A 2 2 good 
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good Juſtification, or not, and what 
Juſtification ſhall be good, what not, 
60, 61, 62. 

A Juſtification in a falſe Impriſon- 
ment by the husband, for his wives 
Impriſonment, where ſhe had a judge- 
ment, as a feme ſole, this reverſed by 
error, a capias againſt her as ſole be- 
fore taken, takes a husband, whether 
a good juſtification, 80, 81. 
Commoners juſtific, hunting of 
Coneys in the warren, with Ferrets, 
digging down the borrows, and fil- 
ling up the holes, for preſervation of 
their. cattel, and enjoying their com- 
mon, whether a good juſtification or 
not, 115, 116, 117. 
Whether a Commoner may juſtifie 
the killing of Conies in a free warren, 
or not, a nen 
Whether a Juſtification, for cha- 
fing, and digging down Conie-bor- 
rows, in the warren be not a confeſſi · 
on, that he had a warren, 


by preſcription in the Court of Mar- 
ſhalſie, in treſpaſs upon an arreſt to 
. appear there, ſhall be good, and 
where not, 36, 37» 
How the Judgement is to be upon 

a confeſſion in an Aſſize, whether to 
be, quod recuperet per viſum FJurato- 
rum, or not, whether the Jury is to 
be taken, 7 enquire of the damages, 
or not, and what judgement is to be 
glven if the party releaſe his damages 
W 6 - 160, 161. 
Ireland to be governed by the Laws 

of England, and how, I 63. 
Whether a man attainted of felony, 
and pardoned, may be ſworn of a 
jury, or not, | I 44. 
Where the King's Court ſhall be 
ouſted of Juriſdiction, and where not, 
where in a writ of couſenage, a Caſtle 
in Wales was demanded, where the 
King's writ did not run, 157. 
A Juſtification in a trover, by a 
Belman, for taking of ſuch a quantity 


of Corn, by cuſtome, whether good 


or not: with the office of the Belman, 
K | 201, 202, 203. 

A Juſtification in treſpaſs for taking 
of wines: that he took the ſame as 


117. 
Where a Juſtification, to hold plea 


for breach of the peace, and where 


deputy to Sir Thomas Halle x 
butler to the King for priſage * 
cuſtome, whether good or not, 2 F 
' Touching a Jultice ſeat, and 85 
ſtice in Eyre, by whom to be = 
5 295, 296, 
Touching Jura Roe ds —— 
coronæ, 295, 296, 297, 298 
Where Judgement is to be — 
for the King, upon a title appearin 
to the Court, 296, 297, 298 
Whether a Judgement may | Gu 1 
ven for the King, after a non prof. - 
tred by the King's Attorney genen 
for the Kg, 297, 298, 
An Indidment for a Premunir- 
upon the Statute of 27 E. 3. « : X 
againſt one in the Commiſſion of 
Sewers, for committing one without 
bail, becauſe he would not releaſe 2 
Judgement, 299, 300, 
What is proper for the Jury to en- 
uire of, and what for the Judges to 
Jetermine of, 3th 
An Information upon the Statute 
of 5 E. 6. cap. 14. for Ingroffing of 
Corn, by the word cumulus) whether 
this be good, or void for uncertain, 


ij. 

How far the Lands of Inſants = 
the Law preſerved during their mino- 
rities, 320. 
An Information upon the Statute 
of 23 Elix. cap. 1. of Recuſancy, and 
where the party after judgement con- 
forms himſelf, in what manner he is 
to be aided upon the Statute of 1 Fac. 
cap. 4+ 324, 325, 
What ſhall be ſaid to be a good ju- 
ſtification in an aſſault and Impriſon- 
ment, and what not, 326,327,328, 
What ſhall be ſaid to be a good ju- 
ſtification, and what not, in an aQion 
for a falſe Impriſonment brought 2. 
gainſt one of the Sheriffs of Laden, 
328, 329, 330, 331. 


Touching Impriſonment, 


where a man is to be Impri 


where not, and by whom, 328, 329 
Where an Indictment ſhall be void 
for uncertainty, 328, 329,330 
Where an Impriſonment may be 


not 
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329» 
Ideas of en.afailt. ff 
- A Tubification of an aſſault, Impri- 
by by force of a Warrant from 
lad Mayor of. London, where the 


ſame, hall. be good, and 


*$4ching Innovations, and the 
in 400 them, 338. 
Bow Juſtices of the Peace are to 


= and for how long time, 


mean themſelves upon the Statutes. 
42885 cap. 3. Touching Baſtard |' 


Qildren, and of 43 Elis e. 2. touch- 

proviſion to be made for the poor, 
161,3414343-34$349,355- and how 
* jor cap. 
466,347, 348, 350, 351, 352, 353» 
0 n 354 356, 357, 338. 
Whether one Juſtice of the Peace, 
by his warrant may commit one upon 


the Seatute of 18 Eliz. cap. 3. f. 343. | 


Whither the Juſtices of Peace, at their 
Quarter Seffions, or Juſtices of Aſſize 
my meddle with Baſtard Children, 
- upeathe Stat. of 18 Eliz. e. 3. with- 
dm Appeal to them, 343; 344 


K 


THe King, as ſupreme Ordinary | 


4. what things he may do, and 
what not, 35 4+ 
Whether the King may take advan- 
tage for non-payment of his rent, 
without any demand made, 4. 


953 L 
A Leaſe of a Manor, with all 

Woods, and Under-woods, and 
Ul trees (excepting ſix of the great 
Tres,) with free liberty to fell and 
cit down, at any time during the 
Tame, with a Covenant at the end of 
the Terme to leave Wood on the Land 
worth 10.1, whether the Leſſee hath 


U abſolute intereſt in the Trees, or 


onch a a Leſſee, 


| | 5 77 8. 
Touching the conſtruction of theſe 


words in a Leaſe of demiſi dedi, and 
b Fame, let, 


5, 7 
Leſſee for years Aſſignes his Leaſe | 


where not, 


335, 336. 


2. fol. 344, 345, 


excepting the Trees, whether a good 
exception or not, 6, 7, 8, 9. 
The Leffor doth bargain and ſell to 
his Leſſee, Trees on the Land, to be 
cut down during the Terme, before 
ſeverance, the Leſſee ſurrenders, whe- 
ther he may cut them down after- 
wards, or not, TH 8. 
Liberty given to a Leſſee to take the 
Tiles and Lead of the houſe, quid 
operatier, ͥVH 
Leſſee for years makes a Leaſe at 
will. Leſſee at will, becomes an Oc- 
cupant, what is become of the Leaſe 
for years, 11, 12, 13. 
Leſſee for other lives, makes a Leaſe 
for years, the remainder for years, 
Leſſee for years becomes an Occupant, 
what is become of his Leaſe for years? 
12. 

In what caſes a Leaſe for years, and 

a Frechold may ſtand together, fimul 
& ſemel, without drownjng, 12. 
A Leaſe made by Husbands and 
wives, for trial of a Title, executed by 
Letter of Attorney, the leaſe, and letter 


of Atturney, ſealed by the husband 
alone, whether good, or not, 13. 


The City of London called cor reggi, 


ba” 
1 London, and the Cuſtom 
of London, for uſing of Trades, accor- 
ding to the Stat. of 5 Eliz. cap. 4. and 
whether by the Cuſtome of Londos 
free of one Trade be free of 411; Whe⸗ 
ther the City of London be within the 
reſtraint of 5 Elis. or not, 186, 287, 
Lands in London deviſable by Cu- 
ſtome in Mort maine, with the reaſon 
thereof, 187, 189. 
The Cuſtoms and Liberties of Lon- 
don confirmed, 1387, 189. 
London, a famous City, called Ca- 
mera Regis, and the Treaſure of the 
Kingdom, „ 
_ How mapy ways 2 man may be f 
Freeman of Loxdon, 189, 199 193. 
Laws called Libertatis, quia libero: 
facit, 191. 
Whether a Citizen and Freeman of 
London may by their Cuſtome take 
Apprentices out of Londay, or not, and 


for what terme, 191, 192, 193. 
Touchipg the Law of the Land, 
5 Aa a 2 where 
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where a general Cuſtome ſhall be ſaid 
to be the Law of the Land, and where 

. 250. 
Touching the determination of a 
Leaſe for yeats, which may as well de- 
termine as begin by contract, 290. 
AL eaſe for a Life made by a Corpo- 
ration, habendum, from the day of the 

date, with a letter of Attorney, to make 
Livery, ſecundum formam Charte, who 
makes livery the next day 3 whether 


this livery be good or not, and what 


ſhall be ſaid a good Livery, and due 
execution of the Power by an Attor- 
ney, and what not, 302, 303, 304, 
55 305, 306. 

A Livery not to operate in futuro, 
303, 304, 305, 306. 

Where a Livery of ſeiſin made by an 
Attorney, ſhall be good, and where 
not, 303, 304, 305, 306. 
Touching the Power and Authority of 
the Sheriff of London, 328, 329, 330. 


# 


' 
M 1 
4 N 


Ouching the Priſon of the Mar- 
| ſhalſie, and whether the new 
Rule, be a. part of the Priſon, and 
how far the ſame ſhall be taken to be, 

*Þ 58, 39. 
Touching the Priſon of the Mar- 
Halſie, and the regulating of Priſoners 
there, and reſiraining of them from 
having of too much liberty, but to be 
kept in ſalva & aria Cuftodia, that 
they may pay their Debts; and what 
allowance is to be given to the Rules, 


— 
4 


138. 
Touching the Metrapolitan, and his 
Power, what the ſame is, 3, 4 


A Miſnoſmer of a Corporation, what | 


ſhall be ſo, and what not, 233,302, 303. 

A mifiryal, by the miſawarding of 
the venire facia, where it ſhall be ſo, 
and where not, "$35, 33> 


N 


Here the Appellant, upon the 
h prayer of the Appellee, ſhall 
be Non. ſuited, and where not being 


both at the Bar, and the Appellee de- 


manding Oyer of the Writ, and of th 
return, and no Writ returned by the 
Sheriff, whether this be a wat: f: 
a Non-ſwit, 7 8 
Where Notice is to be given 125 
an Action brought, and where not 
1 1 30 j 10 
Leſſee, rendring rent, and bound þ 
Covenant to repair, aſſigns c 
Eſtate; what notice is here to be pi. 
ven by the Leſſee, to the Leſſor, Wi 
the reaſon why notice is to be'pigg 
and what ſhall be a ſufficient we 
the Leſſor, or taken by him, by hls 
acceptance of rent of the Aſſignee: tr 
otherwiſe, 24 fo. 142, 143 
A man is bound to pay money to 
J. S. upon his marriage day, whether 
he is to give notice of his marriage day 
or not, and where notice is tobe given, 
and where not, 254.255 
Touching the Ni priu day, and 
the day in Bank, and the relation be- 
tween them, and where death hip- 
pens in the interim, 135142. 
Touching the conſtruction of the 


word, Nuper, 258, 


O 

A* Eſtate by Occupancy, and who 
ſhall be ſaid to be an occupant 

by conſtruction of Law, and where 
the eſtate of an occupant ſhall be ſub- 
ject to a leaſe for years, 11,12, 13+ 
Leſſee for years is ouſted, his Leſſor 
for other lives dies, whether the Di- 
ſeiſor ſhall be an occupant, I2, 
The Officers of a Court, for any fot- 
feiture or miſdemeanor in their places, 
to be queſtioned and examined touch- 
ing the ſame, by the Judges of thelame 
Court, aud not elſewhere, 58, 59 
Two do bind themſelves, ot u of 
them, their heirs, executors, or ei. 
ther of their heirs, whether this bond 
be joynt, and ſeveral, or onely joyit, 
and where a bond ſhall be ſaid to be 
joynt, and ſeveral, and where not, 4 
the election of the obligee, 70, 7. 
The oath of Allegiance, and the ta- 
king of the ſame, by divers Recyſas, 
at the Bar, what this Oath is, wiv to 
take it, and who may give it, = 
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ether an Occupant ſhall be pu- 
-iſhed for waſt, or not, 207, 208. 
where an Interlineation, or raſure 
m Obligation, after ſealing and 
Aren thereof, ſhall make the ſame 
void, and where not, with the dif- 
ference where it is in a place that is 
and where not, 247, 248. 

The Ordinary and his power in 
calling Executors to an account, and 
ſee the Will of the dead perfor- 
4; and where a Gift or other mat- 
er ſhall be there tryed, and. where 
not, | 3145 315, 316. 
whether an Officer of the City of 
Linden, ſhall be ſaid to be an Officer 
of the King, to whom a Warrant may 
be dixeed, 3355 336. 


0. 


_ 


T 7 Hat ſhall be ſaid to be parcel, 
W or not parcel of a Manor, 
, 198, 199. 
Touching Parliaments and the man- 
net of Parliaments in ancient times, 
and now 3 with the manner of their 
fitting, and the dividing of the Hou- 
* | 


7 173. 
What ſhall be ſaid to be a good Par- 


| liament,, and what not; with the 


manner of their Entries, 187,188. 

What ſhall be ſaid to be a Parlia- 
ment, and what not, 235, 237. 
The different. pleading of a diſcent 
from one King to another, and where 
tis in caſe: of a common perſon, 
0 I b. 
The Father by promiſe, being to 
ſulſer his Land to diſcend to his Son 
upon payment of money, which be- 
ing paid, the Son in an Action againſt 


the Father, Declares quod non permiſit, 


his Land to diſcend, whether this be 
g00d pleading, or not, 18, 
A Condition of a Bond to ſave the 
Plaintiff harmleſs from payment of 
Legacies, for breach declares, that 
there was a Suit in Chancery againſt 
kim for a Legacy, not ſhewing any 
Legacy given, nor Where the Chan- 


Ky was, whether this pleading be 


good or not, 19. 
The manner of pleading a Feoff: 

ment to uſes, 32. 
The manner of pleading Eſtates in 

Husband and Wife, 32. 
A Covenant for not making a Leaſe, 


ſhews, quod nihil habuit unde, the o- 


ther pleads quod habuit, Iſſue upon 


this, and a verdict for the Plaintiff, 


whether the Plea be good, or not, or 
made good by the verdict, 41. 
Touching the pleading of the Sta- 
tute of x Marie, cap. 3% by way of 
Juſtification of Impriſonment, for 
diſturbing Preachers, how far in 
pleading to recite the Statute, 47, 
48, 49, 50» 51, 52, 53» 54» 

How to plead a ſufficient diſcharge, 
that the Court may judge of it, 48. 
A Plea in bar good to a common 


| Intent, without ſhewing how. licenſed, 


459 48, 50, 51, 52. 

Where Ne releſſe pas ſhall be a good 
Plea, and where not; and where 
Non eſt fadlum is to be pleaded, 55» 


Where in pleading a Life ſhall be 
ſaid to be in being, without any eſpe- 
cial averment. 1 1 ne. 

Infancy pleaded by one to avoid a 
Tryal, being of 63 years of Age, 
whether for this an Attachment to be 
granted, 67. 

In Treſpaſs in a Warren, the dif- 
ference where Non culp. is pleaded and 
where the Defendant doth juſtiſie, as 
to the proving of a Warren, and con- 
feſſion of the ſame, 117. 

In a Trover and Converſion. for 
Corn, the Defendant pleads in bar, 
entitles himſelf by a Trover in Lan- 
don, but doth not anſwer the Plain- 
tiffs property by a Travers whether 
this Plea be good, or not, 134, 135. 

In debt for Tithes, the Defendant 
Pleads that the Plaintiff was poſſeſſed 
of the Land ſowen with Corn, and 
before ſeverance, ſold the ſame to the 
Defendant, and then became Parſon 
there; whether this be a good Plea, 
or not, without ſhewing any place 
where the Grant was made, and whe- 
ther he ſhall have Tithes contrary to 


his Grant, 183, 184, 185. 
The 
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The Common Law of the Land to | . The Defendant being to pay may 


be pleaded as a Cuſtome, 186, 187. 
a — the pleading of an AQ of 
Parliament, with the manner of it, 
and when the ſame ſhall be to be 
miſpleaded, 187, 188. 
Where a Licenſe is to be pleaded as 
a Leaſe, | 187. 
Where in debt for Corn fold, Non 
indebitatus ſhall be a good Plea, where 
not, | 193 
An Action upon the Caſe for erect- 
ing of a Mill, -how to bc pleaded, 
5 195, 196. 
where a Plea ſhall amount to the ge- 
neral Iſſue, where not, 201,202,203. 
Where a pleading with a quod cum, 
and with a licet, ſhall be good, and 
where not, 214, 215. 
In pleading, how a Counſellor, an 
Attorney, and a Solicitor is to be cal- 
led, 23. 
A Releaſe pleaded in bar to a Seire 
Faeiat, whether good, or not, 23 1, 232. 
What matters are pleadable between 
the day of the Niſi prius, and the day 
in Bank, 241, 242. 
What pleas a Conuſee of a Fine 
may plead in Bar of a Writ of Error, 
to reverſe a Judgement in a Formedon 


in Diſcender,the Fine being levyed by | 


the Father, who is to plead this, 244- 


2455 246. h 


Where in pleading the Declaration 
is good, the bar and Replication bad, 
whether the Plaintiff to have Judge- 
ment or not, upon this Declaration, 

94, and 249. 

Where the conclufion ef a plea, with 
a per quod, ſhall be good, and where 
not, ; 249. 
In pleading, what ſhall be ſaid to 
be a departure, what not, 249. 
The Bail to a Seire facias, pleads 
the Attainder and Convidion of the 
principal, for Burglary, whether this 
Plea be good for their diſcharge, or 
not, 257. 

In Debt upon a Bond, the Defen- 
dant pleads, that it was for perform- 
ance of Covenants in Indentures, and 
doth not plead bic in Curia prolat. 
whether this plea be good, or not, 

' 4 $9, 260. 


93. | of them, 


for Childrens portions; when t 
married or came to theit full | 
21 years, pleads, that he paid the Au. 
cam e quam eito, they came to thei. 
age, not ſhewing how, whether this 
plea be good, or not, 266, 26 
Touching powers reſered 4 
ſettlements, to make Leaſes for yeats x 
or three Lives, and the conflruion 
5 2163 21) 
The Defendant pleads, to 2 Bi, 
bond, quod libere & abſolme einde 
vit, à predifio ballio, not ſhewing how, 
whether this plea be good or wi 
| 2 1 
What preſcriptions for anita 
Paſture in alieno ſolo ſhall be good and 
what not, b7, 88, 89 
Whether an Aſſignee of a Com- 
moner may preſcribe to have cm- 
mon, and whether one may preſcribe 
to have the ſole paſturage, in another 


freehold, after his Corn cut, aud 


what things, and in what manter 2 
man may preſcribe, and in what not 


3 87, 8, by, 

Whether the Inhabitants of aville; 
may preſcribe to have common, or 
not, 1) 2; 87. 
A Preſcription, to have ian 54. 
furum, in aliens ſolo, (except ſuch to 
ave common) whether this preſcrip- 
tion 'with:ſuch an exception be good, 
or not, and where the exception (hall 
be parcel: of the preſcription, and 
where not, 87, 88, 89. with the dil. 
ference between paſture and common, 
and where one may have paſture, and 
another common there, 88, 89. 
Whether a man may preſcribe ina 
cuſtome, per totam Angliam or not, 
157. 
A preſcription for diſcharge of 
Tythes, how to be: conlirued, 231, 
3 e 249. 
Where a preſcription fhall be good 


againſt an Inhabitant, for matter of 


diſcharge, or for matter of charge, 
and where not, 195 196. 

A preſcription, to have a common 
Ferry, and ſo much to have for ever 
footman, and fo much for a hoffe 


rer 
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man, whether this be goo oy - — 
The conſtruction of 4 Poſtea, in a 
eclaration, upon an Ejeetmei 
1 — fat, the ſame ſhall guide all, 


| | 29. 
« A touching the Privilege of the 


of Exchequer, for an accoun- 
tant, and in what manner the ſame is 
to be allowed of, 36. 
Where Privilege is to be allowed 
ig the Stannery Court, and Cinque 
Forts, and where not, and how to 
he allowed, 122, 123. 
Touching the Privilege of Attor- 
in their ſeveral courts, 207, 208. 
s touching Priſage, what the ſame 
is how due, and in what manner to be 
eaken fot the King, and by whom, and 
who ae to pay Priſage, and who not, 
3250, 251, 252, 253, 254. 
What ſhall be” Gaid to be 2 good 
to prove uncertainty of Fines, 
tobetaken by the Lord, upon admit- 


ances of Copyholders, and what not, 


32, 33. 

What ſhall be ſaid to be a good 
pool; of a Denizen, and what not, 
ud how a Denizen is to be made, 
1 33> 37. 
Whit Proceſs ſhall go into Wales, 
and what not, 54, 55. 
Whether the Rules, in the Mar- 
ſhalkie, be part of the Priſon, or not, 
. 58, 59. 
[Touching Priſoners, ſub cuſtodia 


nneſc ill, how they are to be refrained 


from going abroad, 138. 
rmilegium expounded to be, quaft 
Irmi lex, 1 89. 
Whether a Prohibition lieth upon 
this ſuggeition, on the Statute of 
23 H. 8. cap. 9. for being cited out of 
the Dioceſe, 72. 
Whether a Prohibition lieth upon 
Libel againſt an Int - keper for tithe 
of the profits of his Kitchin, Stable, 
ad wine- cellar, or for the gain made 
intereſt money, - 141. 
Whether a Prohibition lieth to the 
Comt'of Requeſts, after a Decree, ha- 
vnn ened therein in point of equity, 
I I42, 143» 
Whether a Prohibition licth, to the 


Ejectment, 


Confiftory Court touching a ſat ing 


the Church, after a ſentence there, 
and an Appeal to the Arches, and to 
whom tlie diſpoſing of ſeats. in a 
Churcli do belong, with the diffe- 
rence, where one hath an Ile in the 
Church, built, and repaired by him, 
with his Grave-ſidne and Coat Ar- 
mour, and where. the ſeat is by pre- 
{cription belonging to his houſe, with 
the difference there between an Ap- 
peal, anda writ of errour, the ſecond, 
140, 141. 

Whether a Prohibition lieth upon a 
ſuggeſtion of a modus of 40 8. for tithe 
hay growing in an Orchard, paid to 
the Vicar, for all tithes here due co 
him, and to the Parſon, the right. of 
tithes being in queſtion, 1x57, 15S. 
A Prohibition to the high Com̃miſ- 
fion Court, for giving Colts, after a 
pardon had, and before ſentence there, 
| | 182. 

In what caſes a Prohibition licth to. 
the high Commiſſion Court, and in 
what not, where 'they examine upon 
oath upon a penal Law, where they 
will draw the title of patronage into 
queſtion, or will examine one to accuſe 
himſelf, whether to be prohibited, 
TS 182, 183. 

The reaſon why Engliſh Courts are 
to be prohibited, intermedling with 
matters of freehold, 201, 202, 203. 
Where, the ſpiritual Court is to be 
prohibited in caſe of probate of a will, 
being of land, and goods, and where 
a prohibition is to be with a quoad the 
land, | 210, 219, 220. 
Where Courts of Equity are to be 
prohibited, and Where not, 194, 


„ 

A Prohibition to the Court in the 
marches of Vales, for medling with a 
power, to make leaſes, upon a ſettle- 
ment of an eſtate, 2216, 217. 
What Pleas, to a Libel, in the 
ſpiritual Court, and refuſed, ſhall be 
cauſe of a prohibition, and what not, 


In 'what caſes, a prohibicion”ts'to 
be granted, to ſtay proceedings in rhe 
ſpiritual Court., 227, 228. 

Where a prohibition ſhall rs 
| ted; 
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a to the ſpiritual Court, upon ſeve- Th 
ral preſctiptions, of a modut, an 
_ ſhall be faid a good notice, what | 
238, 239, 240. | 
"Where a prohibition ſhall be $fan- | 
ted to Ray, proceedings in the ſpiritu- | 
al Court, in cafe of a will nuncupative 
for fale of Land, and diſpoſing of the 
mont 257. 
4 Prohibition, upon 2 Ubel in the 
Fititual Court, becaule he gave in evi- | 
dence, at a Court Leet, that he was a 
d fünkard, 269. 
No prop: xt in Trees ſold, before 
ſeverance, 7. 
Touching the Court of Pypowdets, 
the nature oFehis Court, for what cauſe 
inſtituted, of what matters to hold 
plea of, and within what titne, with 
the diflerence, where the ſame is held, 
dd W and where 


22 


24) 25. 

Whats a ie 1 E Rut e 

op. A. W of 1. eth upon a judge- 
ment given in a Couit of W 


Toue in the feddi to an n 4000 
G Mace of 18 What thall 
be a good plca.in Bar, what not, and 
what allowance ſhall be made of diſ- 
burſements before Auditors, and what 
not,; , with the difference, where one is 
charged 45 Bally, and where as 1 
ver, 2:2 
Wege the romile of 7 = 
306 Re upon forbearance of ſuit, 
o, 1 0 a debt due upon the contract 
> 15 husband, ſhall bind her, or 
278, 279, 
prohibition {or to reſtrain Ba | 
a by Biſhops, . 


ah 
Fa been to the f 1 
xying there the validity of a leaſe, | * 


5 Guns are to be prob 95 1 and 
283 an 
Nob ition td the Di ac 8 8 


101 procefqing there, From 4 Verdict, 
250 dgement at t © Cotnincn aw, 


CRE 


4 3 to the ſpiritu 
opt 4 libel, for tithe iT 2 
1eafon of a preſcription in won deri 
mando for the Wilde of Rent, where 
ſuch a preſcription - ſhall be good, 
where not 8 286. 
And, where Tithe js to be pl 2nd 
W ere not, . 5, 286. 
A prohibicion to the ſoa Cour 
upon a, modus decimandi, and an Ar. 
tachment for Proceeding there alter 
the Prohibition, 209. 
What Pleas allowable, what not, 
and whether a Grant made time out 
of mind, without allowance of the 
ſame. in Eyre, be pleadable or 
296, 2 
A Pardon to an ider Wh 
Premunire, and the pleading of it, 
and allowed, +299, 300. 
Whether by a Pardon of all con 
tempts, a Ju gement in 4 Pra 
be by this releaſed, 9 300, 
A Pledge, and when the ſane is 
to be delivered, 307, 308, 
A Prohibition to *. Spiritual 
Court for rejecting 4 Plea, aud pro- 
ener unto Sentence, where they ue 
o be prohibited, and where not, 
315, ui 
Where a Gift or other matter ſhall 
be tryed in the Spiritual Court, and 
where not, 315 316, 
A Prohibition to the Admiralty 
the Libel not being for a thing done, 
ſuper altum mare, but upon the Land, 
for Wood cut down, laid to be grow- 
ing at Braſil; and what matters as 
there to be tried, and what not, 1 


Where a Plea ſhall be faid k k 
repugnant, and where not, 326, 32 


$8 
Where a Plea in bar, by way of 
Juſtincation, ſhall be made good by 
way af Implication, and =_ not, 
9, 330 
A Plea in bar by „Ces by 
way of Jubificativn of Impriſonment, 
where the ſame is good, where ud 
32. 
Where 4 Plea in Ber to 4 ſpeeial 
Action on the Caſe, brought a 


1 
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eon — © not performing his 

hg be good, and where not, 

33 24:13 33+ 

hre Plea in bar. ſtall be good, 

** 2 Travers, and where not; 

, 13335133 4: 

lat ſhall be ſaidito.be a god plea; 

of Juſtification of an Impri- 

„ by a Warrant _ - Lord 
_ London, 336. 

Where a Plea {hall be diſcontinued, 


and where not, 335) 336. 


| Q. 3 3 of « 
21 
T Hether a Quare impedit will 


lie, being brought by the 
wy a Church in Wales, or — 


157. 
& uo N arranto ag, gainſt che Biſhop 
Purbam, for Claiming of bona 
1 Felonum, and of thoſe. which 
und mute, where the ſame lieth, and 
where not, 216, 227. 
Age Warranto againſt Brigt, for 

of a Foteſt; which he claim- 
ed. y Charter, together with a con- 
ſlon of the King's Attorney of the 


| ee is wrought by the ſame, 


1 296, 297. * 


© / Bether are to be preferred, 
judicial ' Recoveries, or Re- 
cxuhances, being a pocket Record, 
65. 

1 2 15 to find hte 
good. Behaviour; whether 

Wpilb Recuſants may be admitted as 
Jueties far them, or not, 155. 
Wbether the Recognitors in an At- 
Rare Recognitors before they be 
. or not, and touching the re- 
tum of the Writ, 159, 160, 161. 
itors, in an Aſſiſe called Re- 
tote, tor haying of the view and 
i after they are ſworn, 1561. 
«What the Recognitors i in an Aſſiſe 
e (.) to view, to try, and to 


| enquire, 


1 where not; 
tors but one are dead, whether can 
there be a re · diſſeiſin, or not, the cii- 
duiry being to be, per primos jurato- 
ret, & per aliat, 


| 161. 
Where a common Recovery ſhall 
be as a cotnmon aſſurance — an 
Infant, 12 gi, 235. 

Where a re- diſſciſin ſhall be, = 
where all the Recogni- 


160, 161. 
No re · diſſeiſin, but when the Judge- 
ment is per viſum, when the Judge- 
ment is by Reddition, whether then a 
re- diſſeiſin may be had, 161. 
What ſhall be releaſed by a Releaſe 
of all Actions, Executions and De- 
mands, and of all Actions, Suits and 
Quarrels, and of all Actions, Duties 
and Demands, 231.4232, 
Where a releaſe to a Debtor, by an 
Adminiſtrator, ſhall be good, = 
where not, 35 
What ſhall be ſaid to be a good Re- 
mainder, limitted by a Will, and 
what not, 28, 29. 
Touching the relation between the 
day in Bank, and the Niſi prius day, 
241, 242. 
what ball be ſaid to be a good Re- 
mainder, and what not, being limit- 
ted unto an Alien, if he ſhould then 
be a Denizen, and Capable to take it, 
with other Remainders, 33, 34. 
A Remitter, and what ſhall be a 
good Remitter, what not; and when 
two ERates meet together, whether 
a Remitter. may be without any elec- 
tion of the party to be remitted, and 
at what time, and upon what Eſtate a 
Remitter is to operate, and whether 
a Remitter may be without an entry, 
or not, 29, 30, 314 32. 
Two Defendants in Treſpaſs and 
Eiectment, the one confeſſeth the 
Action, the other pleadeth Nox culp, 
whether the Plaintiff may releaſe his 
Aion, as to him that confeſſeth the 
ſame, and proceed againſt the other, 
as in Treſpaſs, or not, 33. 
Whether a Repleader may be after 
a Demurrer, without the aſſent of 
parties, or not, as 
A Writ of Reſcous againſt the r a 
ther and Son, the 9 for —_ 
the 


> bn 
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the Son, and the von for the reſcuing 
of himſelf, and what ſhall be a good 
teturn thereof, what not, 137. 

upon a Capias, to the Sheriff, to 
take ſuch a one Nominatim, as a Feme 


ſole, who returns, that ſhe was now | -. 1 
dum errores, is to be directed, wha 

to the adminiſtrators 
ſuch a one Adminiſtrator, 230, 231 
where the ſame was as Arden” | Oe | ke 1 
208. 


married, or a Non eſt inventns ; 'whe- 
ther this be a good return, or not, 81. 
Reſcous, and : whether the place, 


ſpecified, or not, | 
Where a Requeſt is to he made for 


erformance of a Covenant, to ſettle | 


a Copyhold eſtate for life; whether 
the requeſt is to be made to the Cove- 
nanter, or to his Executots; 158, 159. 
A writ of Reititution of an Alder- 
man to his place; the cauſe of removal 
being inſufficient, whether hethat was 
laſt removed may have another writ of 
Reſtitution to be reſtored to the place 
of an Alderman, one being dead, or 
not, 122. 
The Sheriff making execution upon 
an Habere facias poſſeſionem, after a 
writ of error brought, and a Superſe- 
deas ſhewed him, whether a writ of 
Reſtitution is to be granted to the party 
put out, or not, | 194. 
Whether a Writ of Reſtitution may 
be granted the laſt day of the _— 
5 | 258. 
The Return upon a Habeas Corpus, 
where the ſame is good, and where not, 
99% 200, 

A Leſſee doth Covenant, to — 
yearly rent to the Leſſor, and his heirs, 
whether this ſhall be a rent, or a ſum in 
groſs, due by Covenant or not; what 
are the proper words of Reſervation, to 
make a Rent, and what not, 281,282. 
Where a remainder ſhall be good, 


and where not, upon a Leaſe, or deviſe 


made to a moigne; remainder over, 
292. 

In what manner the Recognizance 
ought to be unto the Juſtices of the 
Peace, upon the Statute of 18 Elix. 
cap. 3. for Baſtard children, 343. 
Touching Rogues, and what is to be 
done with them, 358. 


Upon a Scire faciu, to — 2. — 
of the King's- Bench in Ireland, what 
xecord they are to ſend hither, 118. 


In a Seire facia, to the party, wx 
a Writ of Error in a Parliament. 5 
the ſame is to be returned, and what 


the common day for the retum 
 Seire facias, + ? "A >: 


9 


To whom a Scire facia ad 
generally, ot b 


A Scire faciu, given by de 8.3“ 
of iñ eſtminſter, *. he hy oe | 
Whether a Scire Facia, upon 415 
cognizance, be within the Statute of 
25 E. 3. cap. 17. which gives the 
like proceſs, in Debt, as in Account, 


To the Sheriff, an erioneou 4 
ceſs comes out of the Chancery 4 
ther the Sheriff is to examine the eim 
of the Court, or not, and how the 
Sherit® is in ſuch a caſe, to demeace 
himfelf, with the difference, where tie 


Court hath Juriſdiction of the cauſe 


and where nor, 62, 63, 64,65, 
Upon the Statute of 21 H,$. cop, 
13. An Information for Non-reden- 
e againſt two Parſons, the one fot 
Non-tefidency, the other for tali of 
a Farme, one pleads removal fot fk. 
neſs, the other takin the Farme for 
maintenance of his kinih whether 
the pleas, good, or not, 18. 
Upon the Statute of 18 Eliz. ep, 3. 
An Information againſt a common 
informer, for an abuſe by a cauſclefs 


Information, to draw on 20 
tion, WC, 
Matters -pnnifhable in the Sth- 


chamber, as private Infinition given 
by the party,to one of the Jurors, 25. 
— — Statutes of 17 Hi 
cap. 7. and of 1 Fae. cap, 15. tonchitis 
—＋ 3 how che Conn | 152 
in their aſſignments are to demeah 
themſelves, 9 256. 
Touching the Statute of 13 Vis. 
cap. 8. Ulury pleaded, to avordpay- 
Touching the Statute of 1 H. 
cap. 3. of forger of Faux fans, 3 
A Statute acknowledged by arent 
fioner in tail, in the life of his mother, 
tenant in tail, and a Fine with Pck. 
mations 
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„ oY 
mations after levyed by him, the mo- 
ther dies: whether this Statute ſhall 
be extended againſt the Conuſee, or 


not, 45. 
A Statute acknowledged by the Son, 
reverſioner in tail, in the life of the 
mother tenant in tail, and after dies, 


e daughter iſſue in tail, levyes a 


in the life of the mother, the mo- 
ther dies; whether this Statute ſhall 


be now extended, or not, 45. 


[Touching the Statute of 1 Marie, 
5 br dilurbing of Preachers, and 
the reciting of the ſame Statute in 

ling, how the ſame is tobe, 47, 
48, 49, 50, 51, 52, 53, 54+ 

Touching Statutes, recitals, and 
milrcitals of Statutes, and how far 
the fame ſhall vitiate a Declaration, 

ſhow far not, and where a needleſs 

al of a clauſe, in a Statute ſhall 
make the ſame part of the Statute, 

* 49, 30, 51, 52. 
Touching the Statute of 3 Fac. cap. 
$. for finding of two ſureties, to the 
duk of the errors, to proſecute with 
elect, whether a writ of error, to re- 
vaſt a Judgement in Debt, for arrera- 
gs upon an Account, or an Action of 
bebt upon a Bond to perform Cove- 
nants; be within the Statute, or not, 
aud what Actions, are within the ſame, 
and what not, 53> 54. 

Touching the Statutes of 13 K. 2. 
613, and 8 Elix. cap. 15. for hunting 
and deſtroying of. vermin, Badgers, 
and Foxes, 60, 61, 62. 
- Touching the Statute of Weſtminfter, 

e2 cap, 45. which gives a Scire fa- 

„ and cap. 18. cum debitum fuit, 
Teuperatum, an Elegit given, 63, 
- Touching the Statutes of Marle- 
bridge, cap. 23. and vyrſtminſter the 
2.18. which gives the Capias in an 
unt, 63. 


Trouching the Statute of 1 H. 7. cap. 


which gives a Formedox againſt the 
pernor of the profits, 63. 
Touching the Statutes, of 32 H. 8. 
e 30. and 18 Eliz. cap. 14. for the 
dag of miſpleading, and miſtryals, 
after derdict, 66, 67. 

Touching the Statute of 23 H. 8. 
4. . one not to be cited out of the 


Dioceſs, 72, 73. 

Touching the Statute of 1 K. 2. cap. 
I5- againſt arreſting of one in time of 
Divine Service; with the difference 
where the matter is between two com- 
mon perſons, and where between the 
King, and a common perſon, 72. 

Touching the Statute of 2 E. 6. 
cap. 13. for not ſetting out of tithes; 
and whether proprietarius, or firmarius 
be a good title upon this Statute, 83, 
84, 85, 86, 

Touching the Statute of Merton, 
cap. 3. which gives the Rediſſeiſin, 


Coronatoribus, 93. 
Touching the Statute of 32 H. 8. 
cap. 5. of Reextents, 97, 99. 


Touching Executions upon a Statute 
by Elegit, when the ſame ſhall be ſaid 
to be with ſatisfaction, and when not; 
how, and when the ſame ſhall be ſaid 
to be ſatisfactory, and when not, 98. 

109, 110, 111. 

Touching the Statutes of 3 1 H. 8. 
cap. 1, and 32 H. 8. cap. 32. of Par- 
titions to be made, 114. 
Touching the Statute of 2 E. 6. 
cap. 13. of EF iches, and the miſrecital 
of the ſame, as didi Domini Regis, for 
domini Regis, log. 
Touching the Statute of 8 H. 6. 
cap. 13. of Foreible Entrie, an Indict- 
ment upon this Statute, 121. 
Touching the Statute of Magna 
Charta, cap. 11. Communia placita non 
ſequantur Curiam noſtram, 123. 
Touching the Statute of 18 Elis. 
cap. 5. Licenſes to be granted to com- 
pound, 137, 138. 
Touching the Statutes of > 
Charts, cap. 14. and of Marlebridge, 
cap. I. 140. 
Touching the Statute of 18 Elis. 
cap. 7. for the Impriſoning of offen- 
ders, for one year, without bail or 
mainpriſe, and to be in ſalva, & aria 
Cuſtodia, 137. 
Touching the Statute of 1 R. 2. cap. 
12. for the reſtraint of Priſoners, ſub 
caftodia» from going abroad, but in 
ſpecial Caſes, | 138. 
Touching the ' Statute of 3 Fac. 
cap. 5. A Recuſant convict, to be ex- 


communicated, 1559156, 
Bbb 2 Touch- 
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Touching the ſtatute of 27 H. 8. 


cop. 26. Of annexing Wales and Eng- 


land, in one, 156,157. 

Touthing the ſtatutes of Merton, 
cap. 3. which gives the Rediſſeiſin, 
and the ſtatute of Weſtminſter, the 2d. 
cap. 30. In an Aſſiſe, and Rediſſeiſin, 
quod recuperet per redditionem, 160, 


| 161. 
Touching the ſtatute of Merton, 
cap. 9. of Diſparagements, - 163+ 
Tauching the ſtatute of 31 Elix. 
cap. 6. of Simony, 182. 
Touching the ſtatute of 2 E. 6. 
cap. 13. of Tithes, 183, 184. 


Touching the private ſtatute of 
14 H. 8. for the Incorporation of the 
College of Phyſicians, 185, 186. 

Touching the ſtatute of 5 Elig. 
cap. 4. What Trades within this 
ſtatute, and what not; and whether 
an Upholſter be within this ſtatute, or 
not; how far London ſhall be ſaid to 


be within this ſtatute, how the ſame is | - 


divided, and touching the Proviſo in 
the faid ſtatute (excepting London) 
and Norwich, out of the ſame; and 
whether a Brewer, a Pippen-monger, 
a Dawber, Thatcher, Gardiner and 
Tankard - bearer, be within the ſtatute 
or not, 186,187,188,189,190,191. 
Touching the ſtatute of 7 E. 1. De 
Religioſit, againſt deviſing of Lands in 
Mort mayne, with the reaſon why Lon- 
don, not bound by it, 187,189,190. 
Touching th e ſtatutes of 11 H. 7. 
cap. 19. and 5 E. 6. cap. 23. for Up- 
holſters, 188. 
Touching the ſtatutes for the Com- 
miſſion of Sewer -; and their com- 
mitting of one, and keeping him in 
Priſon till he releaſe a Judgement, how 
they are to make their taxes; whether 
they may taxe whole Townſhips, or 
not, $4 198, 199. 
Touching the ſtatute of 23 H. 6. 
cap. 10. of Sheriffs bonds, 213. 
Touching the ſtatute of 36 E. 3. 
cap. 15. That Declarations having 
matter of ſubſtance to be good, al- 
though defective in form, 214, 115. 


Touching the Statute af 13 Þlis, | . 


c. 5. of fraudulent conveyances, 218. 
Touching the ſtatute of 2 E. 6, cap. 


13. for Tithes, ; 228 
Touching the Statute of 13 Elx 
c. 7. of Bankrupts, 236,37, 235,235 
Touching the Statute of 1 E. G. 
cap. 12. Repcaling Statutes for Tia. 
{on, 20. 
Touching the Statute of 9 Ka. eꝶ 
3+ for the bringing of a Wiit of Eur 
in the life time of the tenants, 24 
Touching the Statute of 4H.q, — 
24. of Fines, 247 
Touching the Statute of 4 E.x; 
which Merchants ſtrangers not to 
Priſage, but to pay 2 5. a Tun, for 
Butlerage, 254: 
Touching the Statute of 4 Jae, cap, 
3. Coſts to be paid upon the Non. uit 
of the Plaintiff, whether an Executor; 
being Nonſuit, ſhall pay cuſ, 261. 
Touching the Statute of 31 Hu. 
cap. 7. againſt building of Cunges, 
without lay ing of 4 Acres of Freehold 
to the ſame, 264. 
Where a ſuperſedeæ ſhall begranted 
and where not, upon a writ of ent, 
brought to reverſe a Judgement; and 
what writs in themſelves, are a ſuper. 
ſedeas, and what not, 163 164; 
Where a ſecond. ſxperſedes (hal be 
granted, upon the abatement:ob/the 
writ of error, and where not, with the 
difference where the - writ of error 
abates, by the default of the part/ and 
where not, but by the nen venir of 
the Juſtices, and whether in ſuch a 
caſe, the writ of error be not a Sajer- 
ſedeas.in it (elf, 172. 
-- Touching ſuit to a Mill, the nature 
of it; and how to be pleaden, at, 
"<< 3 OO] 


A Surrender of a Copyholdetiate, 
Hakendum, to the uſe of an Infant in 
ventre ſa mere, whether this be a good 
Surrender or rot, 272, 273, 294 
One Surrenders a Copyholdettate 
to the uſe of his wife, whether good ot 
not, | 273z 277 

Touching the Statute of 32. 8. 
cap. 24. what Aſſignee ſhall be within 
this Statute, and what not, to haut 
a Rent by Covenant to be paid, 282. 
Touching the Statute of 3 Ja. 6. 
of finding of ſureties by Defendants, 


whether a Defendant in Debt,bciogan 
admini 
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—iniſtratrixe { ſhall find ſureties, or 
not, within this ſtatute (pleading fully 
:dninifired ) whether an executor or 

, „be within this Statute 
to find ſurctics, and who are within 
chis Statute who not, as to finding of 


ſureties, b 284, 283. 
-Taiching the Statute of 2 E. 6. c. i 3. 
ment of tithes; 285, 286. 


here a ſcire facias, ſhall lie againſt 
22 after a Procedendo, to 
286, 

. 5 287. 
Touching a Swannymote Court, 
aud who may have the ſame, 295, 
296, 297, 298. 

What Statutes ſhall bind the King, 
and what not, | 298, 
Ile Statutes. making mention of 
Faneſts, what kind of Forreſts theſe 
ge, whether onely nominal or real, 
4 ; Wi 298. 
Touching the Statute of 27 E. 3. 
a1; of Premunire, _' 299. 
--Touchiog the: Statute of 2 H. 4. 
«15. impowering the High Commil- 
fon-Courgy / 300, 301. 
of 13 Elix. 
19. 20. of Leaſes (other then Leaſes 
ta years; or three lives) from the 
fimethat any ſuch Leaſe ſhall be made, 
hiw:t0'be.conſirucd, : lt 30g, 
+:Tonching the Statute of 21 H. 8. 
. 11. which gives Writs of Reſti- 
tation to the party robbed, + 310. 
2:Touching tlie Statute of 31 E. 3. 
ee 11. for the granting of Letters of 


Adminiftration by the Ordinary, 315, 


S ial 316, 
Touching the Statute of 5 E. 6. 
2.14; for Ingroſſing of Corn, 317. 
Touching the Statute of *eſtmin- 
la che ſecond; cap. 12. which gives 
le Action of Debt for an Elcape, 
mats, u 321. 
Aeuching the Statute of afin. 
Inthe ſecond, cap.. 39. Wards, and 

ther a feme Covert be within this 
Mute or not, 2 322. 
E Teuching che Statute of 13 K. 2. 
for tryal of matters ariſing 
keyand Sea, D551 0 0! zun: 323. 
Jouching the Statute of 15 K. 2. 
che 3. the Juriſdi ction of the Court 


„ 


of Admiralty, | 323. 
Touching the Statute of 23 Elis. 
eap. 1. for Recuſants; and the Statute 
of 1 Jae. cap. 4. of conformity of 
Recuſants, . and how benefit is to be 
taken of the ſame, coming after Judge- 
ment, 324, 325. 
Touching the Stannery Court, arfd 
the Juriſdiction of the ſame, 326, 
95631 327, 328. 
Touching the Statute of Magna 
Charta, cap. 29. Nullus liber homo, and 
the ſeveral confirmations of the ſame, 
. *%.4 328. 

Touching the Statute of Veſtmin- 
ſter the firſt cap. 15. of Impriſontnent 
by the Sheriff, 328, 
Touching the Statutes of 28 E. 3. 
cap. 3. and of 1 E. 4. cap. 2. againſt the 
power.of a Sheriff to impriſon, 328. 
Touching the Statute of 1 Marie 
cap. 8. the,. Sheriff not to act, as a 
Juſtice of Peace, 328, 329. 
Touching the Statute of 2 er 
of 13 E. 1. cap. 12. giving power to 
the watch, 328, 329, 330. 
Touching the Office, and power of 

a Sheriff, having in him exſtodiam 
caomitatus, and is conſeryator pacis, 
| Tye apy of 329, 330. 
Touching the power of a Sheriff 
to commit one for breach of the peace 


upon himſelt, 1 30. 
Touching the Statute of Northamp- 
ton, f 3 30. 
Serjeants, wherefore called Catch- 
poles, nn 335. 
Touching the Statute of 25 E. 3. 
cap. 2. de ſeruientibu, 335. 


Touching the Statute of 18 Eliz. 
cap. 3. touching baſtard children, and 
how proviſion is to be made for them; 
and by whom the matter to be exami- 
ned, and ordered, 341, 342, 343; 

ö 748, 349, 355 
Touching the Statute ot 43 Elix. 
cap. 2. concerning the poor, and 
how proviſion is to be made for 
them, 344+ 345, 346, 347, 348, 
350, 351, 352 3531 35+» 356, 444] 
Touching the Statute of 43 22 
cap. 2. and who ſhall be ſaid to be a 
grandtather or grandmother, to give 
relief 
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rellef within this Statute, and who 
not, and whether a Baſtard · child to 
be relieved, be within this Statute or 
not, 344, 345, 346) 347- 

Touching the Statute of 43 Elis. 
cap, 3. and who ſhall be ſaid to be a 
perſon to be provided for by the Ju- 
ſuces of Peace, within this Statute, 
and who not, and what order made 
by the Juſtices of Peace, ſhall be 
good within this Law, and what not, 


347» 348. 


Touching the Statutes of 18 Elix. 


cap. 3. and 7 Fac. cap. 4. Touching 
Baſtard children, one having a Baſtard 
child, and no proceedings againſt her 
upon the Statute of 18 Eliz. ſhe at- 
terwards had a ſecond Baſtard- child, 
whether ſhe may be proceeded againſt 
upon the Statute of 7 Fac. as for her 
ſecond offence, having not been pu- 
niſhed for her firſt offence, 34, 349. 

Touching the Statute of 18 Elis. 
cap. 3. and where there is a praQice, 


to charge an other pariſh, with keep- 


ing of a Baſtard-child, 349, 350. 
Touching the Statute of 43 Elis. 
cap, 2. by whom a Baſtard- child is to 
be kept, the reputed father being 
dead, and to what place to be ſent, 
and to what place the Law hath re- 
ſpect, 13 350. 
., Touching the Statute of 43 Eliz. 
eap. 2. and to what Pariſh. children 
ſhall be ſent, their mother dying in 
tranſitu, and what ſhall be ſaid to be 
a place of ſetling, within this Law, 
3515 352, 358. 

Touching the Statute of 43 Elix. 
cap. 2. Where one pariſh is not of 
ability to relieve their own poor, the 
next pariſh being of ability, to con- 
tribute when -this contribution ſhall 
ceaſe, or be leſſened, 352,353. 
Touching the Statute of 43 Eliz. 
cap. 2. and how rates and aſſeſments 
art to be made by the Statute, for re- 
lief of the poor, and for what eſtates, 
and how far, the occupiers of land, 
and the leſſors, for their rents, are to 
de rated and aſſeſſed, 353, 354. 
ITouching the Statute of 18 Lia. 
gap. 3. proviſion to be made for Ba- 
ſtard· children, and touching Appeals 


and minute decime, will cany tithe 


from the order of the two nent lug; 
of the Peace, unto the quarter = 
3439 344 
Touching the — of - = 
cap. a. touching proviſion to be mad 
for a Creeple being taken, as a 
wandring and begging, and 5 
to be ſent, 377, 358. 
Touching the Statute of 39 = 
cap. 4. for puniſhing of Rogues, whe. 
ther that ſhall extend to children un- 
der the age of 7 years, and whaher 
ſuch aff Infant ſhall be a Wanderex 
within this Statute, 


332. 


T 


Ouching tithe, and whecher the 
wood belongs to thepaſon, = 

the vicar, Mich. 10. Joe, B. I. 27. 
Whether the word Alteragi 


wood or not, and whether by thee 
words and uſage the Vicar may have 
tithe wood, 27, 
What things a tenant in tilt 
for the benefit of. his — 
not, 4 « . 
In. what caſes a on da — 
tiches, and in what not, and whacke 
ſhall have tithe of corn, ſold by himſelf, 
"_ he was not parſon, and 
to be there parſon, before ſeverance; 
whether he ſhall here have — 
trary to his grant, and where a patſon 
may pay tithes himſelf eating his par- 
ſonage, 183, 184. 
What ſhall be ſufficient words ina 
grant, to diſcharge a grantee, from 
payment of tithes, and whatnot, 184 
Touching the payment of tithes, | 
who to pay, and who not, and what 
ſhall be a ſufficient diſcharge of pay- 
ment of tithes, and what not, 249+ 
How the term is to be 
but as one day in Law, 255. 
Where a traverſe is to be taken bf 
the Plaintiff, and where not, when 
the Defendants title is by ples conlel- 
ſed, and avoided, whether any tu. 
verſe is here to be taken, 1.4 
Where the Defendant claims by 4 
teaſe for years, and the Plaintiff 2 
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dee beer Leaſe 3 whether any Tra- 
ven i bere to be, and by whom, and 
whatishere to be tra verſed. 1. 5. b. 
"What. hall be faid to be a good 
Tuvers;and what not, in a Prohibition 

hung ſurplufage of an Eſtate, to 
u the ſame was, 20. 
--whiz ſhalt be aid to be a good, 
Taves; and what not, in an Action 


due to nleaſe all ſuits, and the other 
topay e RL 391 40. 
- Whete a Travers is to be taken, 
aud where not 3 ind where the place 
ofthe taking is traverſable, and where 
W 201, 202, 203. 
hat ſhall be ſaid to be a good 
tial and what not, in a Court of Py- 


bd, 222, 23 24, 25 
Put ſhall be ſaid to be a good trial, 


» 


Bond, made at one place, and 
leaded; to be: made upon a corrupt 
| or by Dures, at another 
alice, how this trial is to be, and of 
unt place the vexire facias, for trial 
its: the tthel. —— 
. | trial of a genera 

catame, being the Law of the Land, 
how the ſame is to be tried, whether 
by a Jury, or by the Judges, 250, 
| 251, 252, 253, 254. 


ATrefpaſs brought by an Executor, 


(after probate of the Will) againſt an 
Admitifirator, for, goods he ad got 
in his hands, whether this lieth, or 
enn 2868. 
A Trover and cohverſion for goods 
hm Plaintiffs, a Verdict for them, 


lebe judgement, one of them dies, 


fil aperatur by this, 262. 
A Troverand converſion againſt a 
lane man, for goods miſcarried by 
mon af a Tempeſt, whether this be 
Wintainable, 280. 
Whether in treſpaſs, for taking a- 
u oſ his Hay, the Plaintiff needs to 
dale any titie, or not to it, in His 
Declaration, and whether the making 
A title, be luſage, Or not, 288. 
Anion of Treſpaſs, for two treſ- 
We; and but one put in iſſue, a 

ic for the Plaintiff, whether this 


be ſuch a variance, as ſhall hinder him 


of Debt, upon an award, by which 


| 


o 


| 


1d what not, in an Action of Debt | 


of his Judgement, ”: 288. 
What ſhall be ſaid to be a matter 
traverſeable, and what not, and whe- 
ther (Scient) be traverſeable, or not; 
3 2281, 292. 
In a Trover, and converſion, for a 
bag of money, left as a pledge in the 
Serjeants hands, to ſtay ſale of 3 Buts 
of Sack, taken in execution, a requeſt 
and refuſal, whether this ſhall make 
a converſion, and What. ſhall make a 
converſion, what not, 306,307,308, 
309, 310, 311, 312, 313, 314. 
Where the bailement of goods is 
tra verſeable, and where not, and what 
is to be traverſed, what not, 307,308, 
309, 310, 311, 312, 313, 314. 
Ina Trover and Converſion, what 
denyer ſhall make a Converſion, and 
what not, 07, 308, 309. 
Where Non feſans, ſnall make a man 
a treſpaſſer, and where not, 312,313. 
Treſpaſs for an aſſault, and battery, 
& quod cumulum pecnnie, containing 


fo much, eepis, the Plaintiffand Defen- 


dant, being at play, the Plaintiff thruſt 
his money into the Defendants heap, 
the. Defendant kept all, whether for this 
the Action lieth, or not, 323, 324. 
Treſpaſs for an aſſault, battery, fine, 
and impriſonment, at ſuch a place, 
within the ſtannery Court, 326, 327. 
; | 328. 
Touching a Travers, and what ſhall 

be ſaid to be a good Travers, and what 
not, and what matter is traverſcable, 
what not, and where: in an aſſault, 
battery, and impriſonment, the time 
and place is traverſable, and where 
not, 10 326, 327, 328. 
Treſpaſs for an Aſſault, wounding 
and Impriſonment 3357 336. 
:Touching a truſt, and what the fame 
is, what remedy, for not : performance 
of it, whether the ſame be aſſetts, or 
forfeitable by attainder, 337. 


u 


1 matter of varlance in the 
recital of a ſtatute, what ſhall be 
ſaid to be a material varlance, and hat 

not, 
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not; 49, 50, 31, 52. 
hat ſhall be 80 to be a variance, 
to vitiate a Declaration in Debt, by a 
Paifon;-upon: the Statute of 2K6, cap. 
1 9+ for not ſetting out of Tithes, his 
Leaſe being far'5-years, (if he live ſo 


long : declares upon: a Leaſe by him 


if he ſhould ſo long live, and 
== Parſon whether this be a 
materlal variance, if a Leaſe be made, 
a dit dats; and declares of a Leaſe, 
mide, 4 dit tonftttionis ; whether a 
material variance or not, 83,84, 85,86. 
Teuching variance in Writs, what 
maſt'be 3 en and what not, 
897 83, 84, $5, 86. 
What wal be ſaid to be a material 
— between the Bill, and the 
Declarat ion, and what not, 134 
What ſhall be ſaid to be . 
varlunce between the Writ of Error, 


auc the Record for the: Removing of | 


— Record, and what not, 168, 169, 


170, 71, 17273. 


Fiom whit place'a venire facia may 
be and wr what not; and whether 
the mne may be from 2 houſe, or not, 


2 245 25. 


— a oF | facie de novo, is to | 


beg to ſupply defects, as the omitting 
of an Entrie, in a former ſpecial ver- 
dict, 32. 


A venire fais, awarded of one 


place, where it ſhould be of two, whe- 
ther this be a miſtryal, not. whether 
they of one Pariſh,” may try, what be- 
lengs to another: Parih,and from what 
place a verirei per is moſt properly 
to be awarded. 
E venire fade, but of one place, 
where it ſhould be of two, whether 
this be a miſtryal, or not, 118,135. 
Payment of money, to be in Lencalws- 
Inn-Hall, upon a trial, the venire facia 
from Holbourn, whether this well a- 
warded, or not, and whether a'venire 
facia may be of an Inns of Court, 120. 
Touching the awarding of a venire 
Facias, where the ſame is well awarded 
and where not, and where the Town 
and the Pariſh ſhall be _ — be all 
and where not, 
here a verdict ſhall ae Y 


is good, and here not, 41. 


ö 


3s, 87,88, 89. 
by a woman, after the death oi bet 


i 


Where a verdict iv Lhall begroy | 
17 where not, — wy 97, K. 8 
n an action upon the caſcfor — 

a — for the Plaint. that the — 
were ſpoken, as they: wem pore 
verdiet-goes farther fedcUh 
cxnt,that the words — ſpok == 
abſence, not in his — 
by this latter part of the Vexdi 


Plaintiff a 


ment, or not, 
Touching the view, by the, 

nitors in an Aſſiſe, whether the — 

beof necefficy to be had, or not, wht. 


; » $15 


the xeaſon of the vier., i 3:66 60 
Vhere a Unity of poſſeſſion, in the 
Abbat, ſhall diſcharge pepmet of 


L Tirkes, and where not, 


Whether a uſe may be * — 
a common Recovery 1 5 
fant or not, 

Touching contingeneuſaatiin. 
cations to ſuch uſes, where goody anth 
where not, 1 -' 2735/9 

Touching a venire fucia, and tie 
awarding of the ſame, and what 
ſhall be well awarded, and: 
being: to purſue the cauſe ol Aba, 


3 8. 


175 


* 
x 5 
- aw * 3 


"Ouching the waiving of Dm 
ter to a Declaration, andpleading 


to ifſue, where it may be, and when 
not; in caſe of an Infant, 


69. 
Whether the waiving: of pode: 


husband, a leaſe being made t0 then 
both at a rent, whether brünbe hall 
avoid payment of the rent, 69 

Touching a warranty, and theforce, 
and effect of the ſame, where the ſans 
is never attached, bow far the fame 
ſhall operate, and to what eſtatt ans 
ed, hom long to continue, when to de. 
termine, when a watranty, anda 
mitter, do happen at an inſtant, which 
ſnall be preferred; 3031,32 
Touching a — In what mus 
ner 4 man may have a warren, wh6 


cher by preſcription,- or grant — 
| 0 
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how to aſe his warren. 116,117 
Touching Yales, and whether writs 

of Execution may go into Wales, or 


not, and whether they may go to Che- 


fler, and to Durham, Wales & England 


ne annexed, and made one by the 
of 27 H. 8. cap. 26. 156,157 

— for a Church in Wales a 
Quart Impedit lieth for the King, or 
a 147 
< man claims a Warren by Charter, 
how he is to hold and enjoy the ſame, 
with the difference where it is by char- 
ter, and where by preſcription, 254 
What ſhall be faid to be waſte, and 
what not, the cutting of what Willows 
ſhall be waſte, and what not, 96 
Whoſhall be puniſhed in waſte, and 
who not, and whether an Occupant 
ſhall be puniſhed in waſte, or not, 209 
- 210 

Two Welſhmen become bail for ano- 
ther, arreſted upon a Latitat, Judg- 
mentgiven againſt the Principal, whe- 
ther a Capias ad ſatisfaciendum ſhall go 
ino ales, againſt the bail, or not, 54 


55 

Touching Wills, and the due con- 
finQion of them, how the ſame ought 
to be confirued , how, and in what 
manner the true meaning of the teſta- 
for is to be gathered, and to make all 


| the parts of the Will to ftand, 123 
I24, 125, 126, 127, 128, 129, 130, 
131, 132 

At what age a man may make a 
will, to diſpoſe thereby of what he 
hath, 131 
Touching the conſtruction of a will, 
where a man having two moities, by 
ſeveral purchaſes, in two ſeveral Coun- 
ties, deviſeth all his moities in one 
County, not naming the other, whe- 
ther both moities ſhall paſs or not, 176 
177, 178, 179, 180, 181 

What Eſtates may be made good by 
will, and what not, 273,274. 
Who ſhall be ſaid to be a good wit- 
neſs, and who not, whether one at- 
tainted of Fellony, and pardoned, or 
a Recuſant convict, may be a witneſs 
or not, 144, 145 
Touching the writ De ſeda ad mo- 
lendinum, the nature of it, and againſt 
whom it lieth, 195,196 
Touching the Watch, and their 
power, in arreſting of Night-walkers, 
and whereupon the ſame is grounded, 
328, 329330 

Whether an Infant, under the age 
of 7. years, ſhall be ſaid to be a wan- 


derer, within the ſtatute of 39 Eliz. 


cap. 4+ for the puniſhing of Rogues, 
| Ccc 352 
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TO THE 
RIGHT HONOURAFTES 


Bulftrode Lord Whitlock, 


elle continuance of your Lordſhip's 
I more than ordinary Favors, joyn'd 
T with your Lordſhip's Encourage- 
n | 

ments and Commands of my Pro- 
be ceeding this way, do juſtly challenge, 
rot qnely the continuance of my thankfull Acknow- 
kdgement, but of this Dedication likewiſe ; which 
pertains to your Lordſhip ( beſides my particu- 
lr Obligations and Reſpects) in ſome proprie- 
ty, in regard you are a moſt eminent Juſticiary a- 
mongſt us. Inter Viburna Cupreſſun. And which 
more, your Lordſhip hath added to your place, 
agreat affection to the Profeſſors of the Com- 
mon Law, and a great zeal to the publick Good, 
tgulated by a perfect Judgement , which laſt 
(at preſent ) I might wiſh leis, that your Lord- 
lip might the leſs exquiſitely cenſure theſe my 
mak and imperfect Labors; which yet J hope 
four Lordſhip will favorably accept, they being 
towed for the neceſſary uſe of the Profeſſors 
ofthe Law; in the ſtudy and practice whereof , 
have ſpent ſo many years, that I am now, In 
2 Vergentil un 


— 


— 


— 
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Vergentibus Annis , wherein time grows lo precious 
with me, that I fear I ſhall not be able to finiſh 
what I firſt intended, when J began this Work: 
But whatever either is, or ſhall be written, ( during 
your Lordſhips time) concerning the Law, your | 
Lordſhip juſtly deferves a Propriety in it, having 
been fo zealous a Defender of it, that it may be 
truely faid , The Law is more. beholding to your 
Lordſhip, than you to the Law. And indeed, 

our Lord(hip could never have undertaken a more 
Honourable Defence, for without Laws the Com- 
mon-wealrh will, like a melted Veſſel, run into a 
lump of confuſion , and diſorder. We ſhould be 
like a Ship floating in the Sea without a Pilot, or 
rather like the Sea it ſelf without Banks; nay, 
Ade, du, like Fiſhes, the greater would devour 
the leſs: We ſhould be like thoſe Barbarous 
Scythians, who did, ſays Bafil , eien, adn l, 
end their Controverſies not by the Law, but by 
the Sword. 


It was an excellent Sentence written from the 
Emperor Juſtinian, to the Prætor of Laconia, All 
things (faith he) which pertain to the well Govern 
ment of a State, are ordered by the Laws, where 
fore whoſo would walk wiſely, ſhall never fail, 
if he purpoſe them for the rule of his Adions. 
In the Laws of a Nation conſiſts the ſafety of a 
Nation, and therefore the Gates of the Jewiſ 
Cities, as they were Seats of Juſtice, fo they were 
the Magazines and Armories of their ſtrength, 


to ſhew, that the ſtrength of a Nation does vo 
more 


9 tis — 


5 * 20 * * oy 5 jr | 
trum 2 jure & legibus quam d pare tibus. No Ce 1 far, bY 


condition can make him, for be he never fo mean 
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more conſiſt in the number of Men and Arms, 

then in the due execution of Law and Juſtice : 

The Law of a Commonwealth, ſays Learned 

Hooker , is the very ſoul of a Politick Body, the E- Er. 
its whereof are by the Law animated, held to- 1. 2. 

ether, and ſet on work in ſuch Actions as the 

ommon good requireth: It is the Rudder by 

which the Veſſel of the Common- wealth is ſteer- 

ed, and it hath a ſharp Sword to reſtrain men 

om Violence and Injuſtice, that ſo ſormidine pœ- 

x, they may learn their duties: And as the ju- 

dical Law amongſt the Hebrews was a Hedge 

or Fence of the Moral Law, ſo the Law of the 

Land well executed, 1s a good guard to the Law 

of God ; and though compullion cannot make 


FF wn S&H 4& 


\ 


» Or 


et perſon living, were not the Law his refuge, 
would be yet more unhappy than his preſent 


te is within its care, and the greateſt Perſon li- 
wp is not exempted from its Power: And 
therefore that was very praiſe-worthy which An 
ns the Great replyed to one of his Favorites, 
who would needs perſwade him, that wharevet 


Kings 


The Epiſtle 


"Kings had a mind to was lawfull; he told him, 


Hooker Ecl, 


Pol. fol. 47. 


true it was ſo, but amongſt Barbarian Kings, not 
them that profeſs Juſtice. For God hath appoint. 
ed diſtin® Laws both for Princes and private 
Men, and Princes have their Judge , who ſitteth 
in Heaven, before whoſe Tribunal they are ac- 
countable for whatloever abuſe or corruption, 
which the want either of care or conſcience , hath 
bred in them. And that we might not be ſo much 
governed by Men as Laws, the Wiſedom of our 
Law-makers did take care, that moſt of our Lans 
ſhould be written, to the end, that neither favour 
nor hatred might approach the Tribunal, nor 
judgement be left to the arbitrary will of Man, 
that Magiſtrates might know what to com- 
mand, and People what to obey, that ſo no man 
might doe and undoe, bind and looſe at his pla- 
ſure: And our very Precedents and Reports by 
which we walk, have onely ſo much of Lam, 28 
they have of Juſtice, they and Law being both built 
upon Reaſon and Juſtice, which may be eafily made 
appear to all whoſe obſtinacy is not above their 
fear. 

As every good and perfect gift, ſo this very 
gift of good and perfect Laws is derived from the 
Father of Lights, to teach us a reaſon why juſt 
and reaſonable Laws are of ſo great uſe in the 


World; and that Laws apparently good, are (a 


it were) things copyed out of the very Tabls 
of that high: everlaſting Law: The Laws which 


the. very Heathens did gather to direct their adi 


Ons 
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ons by, 10 far forth, as they proceeded from the 
joht of Nature, God himſelf was both the Au- 
tor and Writer of them in the Tables of their 
warts. - How much more then is he the Author 
of thoſe Laws, that are made by perſons zealous 
afihis Service, and which have been drawn as 
ear as may be to that firſt Original, that ſupream 
yaheſt Law which he gave us? And if we do 
but ſeriouſly conſider , how our Anceſtors, after 
the tryal of many Ages, have grown up happily 
aider our Laws, wherein their Fathers and them- 
felves were born and bred up: Laws which have 
been weighed and allowed not by the wiſedom of 
narrow age, but by the experience of above a 
thouſand years; and if men were but likewiſe 
wiling to learn how many Laws their actions in 
this life are ſubject unto, and what the true force 
of each Law is, all the diſputes and contumelious 
Inveftives againſt our Laws, would have dyed 
the very day they firſt brought forth. But ir is a 
great deal eaſter for men by the Law to be taught 
what to do, than inſtructed how to judge as they 


ſhould do of the Law: For Ariſtotle himſelf if. 


Eth. J. 10. 


was ready to acknowledge, that = h 32d35 wire, 


bundly to judge of Laws, was the weightieſt 


thing that any man could take upon him: Con- 


ming which, the Learned Hooker gives an ex- Hole, Ee 
cleſ. Pol. 


allent caution, If we will, faith he, give Fudge- ts. 1.7.48: 


ment of Laws under which we live, let the Law E- 
ternal be always before our eyes, which 1s of principal 
ſoce to breed in Religious minds; a dutifull eſtima- 

tron 
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tion of all Laws ; and though we perceive not ie 
goodneſs of Laws made, yet ſince things in 1bemſelin 
may hade that which we diſcern not, we ſhould thers. 
fore be very carefull bow we ſpeak or judge in the 
worſe ſenſe of them: For when Laws are ſlighted or 
deſpiſed, then are the People oppreſſed, then diſe- 
bediencies ; revolts, violences, and all the Crimes 
which are the Plague and ruine of a State, are ina 
gitation, whereas the due obſervation of the Las, 
and a quiet ſubmiſſion thereunto, cutteth off thoſe 
enormities which affli& us, and ſecureth us in the 
injoyment of thoſe Goods which God hath be- 
ſtowed on us. A Prince ought therefore never to 
let the Laws fall into diſ-eſteem , eſpecially thoſe 
which keep the People in obedience , and which 
ſerve to ſecure them from oppreſſion , and al. 
ways to uphold the Dignity of the Profeſire 
thereof, Joins 

Me find it was the Wiſedom of the Rowan 
State, to admit the Lawyers into their molt ſe- 
cret and important Councels, and ſeldom was 
any Law made to which they were not called 
to give their Advice : Nay, Hiſtory tells us, that 
Alexander Severus the Roman Emperor , never 
eſtabliſnt any Law, without the preſence and 
aſſiſtance of Twenty the moſt Renowned Law-. 
vers; and certainly that State found the benefit 
thereof in its long continuance : and moſt neceſ. 
fary it is, that to deviſe Laws, which all men 
ſhall be bound to obey, nothing be acted therein, 


but by the deliberation and conſent of thoſe that 
are 
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ve. to give obedience thereunto. And Itherkfbre 
the conſtitution of this Nation requireth, that the 
King ſhould be adviſed by his Parliament, hen 
ger any Laws or. Ordinances are made: And 
aur Laws are thoſe, which publick approbation 
hath made ſo, and approbation is not onely given 
when, men perſonally declare their aſſent, but 
when. others do it in their names by right origi- 
ally derived from them: And this is it which 
males the People receive the Laws with more 
fibmiſſion- and willingneſs, for nothing is ſoꝭ ac- 
ceptable to them, as that which carrieth the leaſt 
ſbew of abſolute Soveraignty , and the greateſt 
few of, Liberty: And our Laws do not onely Fenſcus, 
favour Liberty, but they are notioned by that ve- 
word; for Liberties in Magna Charta; ſignifie aug chr 
the Laws, and in that reſpect is the great Charter 
aled the Charter of Liberties: And our ' Laws 574, 
n38E. 3. C. 4. are called , The Liberties of Eng. Fes, th. 
hw, becauſe they make men free: And indeed Br, 
he Law is the onely real Liberty, if we will: be. 
le my Lord Coke, 2 Inſtit. 4. But it is not 4 


| entious Liberty which the Law gives us, but 


viral Freedom, a Freedom from Slavery and Ty- 
Amy. And ſince it is fo, is it not much better 
v judge according to theſe: Laws, than out of amy 
nns knowledge, though never ſo wile ; for 
tough he may ſee clearly, yet the Lamt ſee with 
tie eyes of many Ages, with the eyes of all the 
moſt able and learned Councellors of State and 
judges of our Land, they having been 8 
| b ſe 
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þ ſed by the: moſt ſolid wiſeſt Mealls of all the ag 


paſt: And therefore the greateſt Politicians hay 
thought it dangerous to the good of a State t 
alter any Laws without common conſent and 
urgent occaſion, or unleſs the change carry ſome 


great alteration with it: Ariſtotle ſays, It makes 


Subjects ſlight Rules and Powers, and doth di. 


Tbacidides, miniſh their Authority: But Cleon in T buciditer 


lib. 3. 


goes a little farther , affirming, A City with the 
worſt Laws immoveable, is better than one with good 
Laws not binding, And the Common-wealthof Si. 
cyon, had not - ſurvived the Policies and Eſtates of 


all Greece beſides, but that in 740 years, they ne- 
ver ſet forth any new Edi#s, nor went beyond amy 


of their Laws. And it is worthy our obſervation, 
that in the Venetian Commonwealth , thoſe Refor- 
mations of Government ,' thoſe reaſſumings of 
State have been never ſeen, which with infnit Tu- 
mults the Roman and Florentine Commonmealths 
have ſo often uſed: It being the peculiar vertue 


of the Venetian Senate to perpetuate her ſelf in her 


flouriſhing Liberty, by the punctual obſervation 
of her ancient Laws: It is therefore certainly 
an effect of a great Diſcretion, to preſerve the 
obſervation. of thoſe Laws, which had formerly 
enough in them to remedy any inconvenience 
in the State. And not to do as King Fran- 
cs the firſt of France did, after he had Con- 
quered Savoy, and expelled Charles the Second, 
who was Duke thereof: The new Magiſtrates 


ſabſtituted by him, gave Judgement in all caſes 
_ 7. bY: accord- 


Cd 
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according to equity, and often againſt their known 
Laws, but the Countrey was quickly ſo weary 
of it, that they Petitioned the King, that thoſe 
judges might no more Judge according to equi- 
ty, but according to. Law: And my Lord 
due declaring the dangerous  Inconveniencies 
dat happen by changing Laws, does affirm , 
That all the miſchiefs and miſerable oppreſſious 


 conmitted by Empſon and Dualey, were occaſt 


ard by the Statute of 11 H. 7. authorizing to 
hear and determine offences againſt; Penal Sta- 
mes, according to diſcretion, (and not accor- 
ang to the Laws and Cuſtoms. of England) 
which: Statute was afterwards juſtly repealed , 
12. 8. cap. 6. And in the Preface. to the fourth 
part of his Reports, he ſays, That it in an old rule 
mn Law and Policy, that correction of Laws be 4. 
vnded; which may be thought a ſtreyn too high; 
for if our Laws had not been often poliſhed, refi- 
ned; and added to, where they have not been full to 
ompleat them, they had not gained the perfection 
they have now attained. 101 


And indeed it is a vulgar error, to imagine 


that Laws muſt never be altered, without com- 


| non conſent, and juſt conſideration it ought not 


v be done, but when there happens any ſuch to 
be, the alteration of them cannot but be advan- 


teons: It being impoſſible the firſt Law-ma- 


kers ſhould foreſee all inconveniencies which 


might enſue : For as Mr. Lambart ſays , The 
b 2 Law 
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Law cannot be ſuch a perfect Rule, as that ye 
may thereby ſquare out juſtice in all Cafes hi 
may happen, for written Laws muſt wh 
made in general, and grounded upon that which 
happens for the moſt part, becauſe no wiſdom 
of man can - foreſee every thing which time and 
experience doth beget : There muſt of neceſſj 
ty therefore, be many times alteration of ſome 
Rules of Juſtice, becauſe the Manners of Men 
are variable, and the puniſhment of Crimes 
may admit of change, according to the diſpoſi 
tion of Men and Times. But thoſe Laws thar 
are known Maximes for the common good, 
ought no more to be changed than the Lays of 
Nature, for both are equally founded upon 
Gods Law: *Tis true, if Man had remained 
in his Original Integrity, the Laws of Reon 
had been ſufficient to direct each particular per- 
fon in all his affairs and duties, which now are not 
ſufficient, but require the acceſs of other Laws, now | 
that Man and his Off-ſpring are grown thus cor- 
rupt and ſinfull. 

When the Romans were little better than 
Shepherds and Herdſmen , tis faid , a few l. 
vory Tables contained their Laws; but after 
they came to be. Lords of the World, how 
many thouſand Books were written, of the Ro- 
man Civil Law? In like manner, let us but con- 
ſider, how much more Traffick is increaſed 


here than in former times, how Contracts are 
more 
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more frequent, and breaches of Truſt more 
common 3 how great an Improvement of mens 
fa es, and how much more deceit and opprel- 
fon than formerly, and we ſhall then ceaſe won- 
gering why our Laws run in a larger Cha- 
el, and ſpread into more veins than formerly; 
for, as Offences gather ſtrength and multiply, 
o muſt the Laws, and though they were but few 
at firſt, and then ſufficient , when men lived in 
mublick Society with harmleſs Diſpoſitions, 
yer now. when the Injuſtice of Wicked Men 
will hardly be kept in with Bit and Bridle, and 
thar mens Iniquities cannot be reſtrained with- 
in any tolerable Bounds, when men are nei 
ther conſtant to their own goodneſs, nor to 
their lawleſs Sins; and that puniſhment which 
bath been ſometimes forcible enough to bridle 
din, grows now too weak and feeble ; there is 
a neceſſity that as theſe Miſchiefs increaſe , there 
ſhould be ſupplements of Laws to meet with 


them, and to puniſh what is amiſs. And this 
i; the true reaſon why our Laws are ſwell'd in- 
to ſo much a bigger Bulk than formerly; And 
if any do complain of the obſcurity of our 
Laws, they muſt conſider ,, that as we be- 
bold the ſtatelineſs of Houſes with Delight, 
| tough the foundation thereof is conceal'd in 
the Boſom of the Earth: So we may enjoy 
the uſe and benefit of our Laws with much 
comfort, though the Grounds and firſt Origi- 


nal 
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ginal Cauſes from whence they Sprung be . 
moved from our knowledge: Our Law hah 
reaſon every where, though not to every Eye cb. 
ſpicuous : And wiſe and modeſt Perſons can 
not but know, and conſider, that at this diſtance 
and after ſo many Ages, the reaſon of our Lam 
ought not to be inquired after, but we ſhould 
tather preſume, that thoſe Laws and Cuſtoms 
which have been tolerated by our ancient Prede. 
ceſſors, did proceed from their mature Wiſdom; 
and that our Fore-fathers have examined and di. 
geſted the Laws much more accurately than we 
do, who run our ſelves into infinite diſorders | 
when out of novelty we would abrogate thoſe 
Ancient Laws which experience hath found to be 


good. 
And now, My Lord, J have wearyed your 


patience in juſtification of our Laws , which | 
think were needleſs, were they rightly un- 
derſtood, for we cannot juſtly complain that 
good Laws have been ſo much wanting unto 
us, as we to them: To ſeek Reformation of 
Laws, is a commendable endeavour, but a ſpes 
dy redreſs of our ſelves is for us more neceſſa- 
ry, for we have loſt much of the ancient Gravi- 
ty of our Profeſſion, and have degenerated from 
whar we were ; it is time therefore for us to 
return, and to be more cautelous and circum 


ſpect, by how much men are more clamorous 
| and 
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and querulous againſt us: And the beſt way to 
confute the Calumnies of Men, is even our own 


Integrity, that we endeavour to be pure and clear 


nour Lives and Profeſſions, and to be principled 


upon Religion and Conſcience, endeavouring to 


be the beſt men as well as the beſt Lawyers: The 


meaneſt of which is, 


My Lord, 
From the Black Buildings ; . 5 
— hw Taagh : - out Lordſhips moſt obedi- 
November 1. 1658. * ent and moft Faithfull 


Servant, 


Edward Bulſtrode. 
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Of all the Princial C A 8 ES Adjudged 
and Reported in this Third Part. 


A 
fol. 
/ Jobnſon, Debt. 


233. 
dchridge againſt Conbam, & 

reſt of Judgment, 220, 
#hnſon againſt Buckle, Error, 152. 
Tenn Blackmore, promiſe, 326. 
againſt Wedgewood, Covenant, 
168. 

4 aft 22 Treſpaſs, 209. 
Aptber) againſt Cockeril, Words, 150. 
Aufton againſt Monk, Scire facias, 192, 


B 
a againſt Waller, Replevin, 
203. 
bs againſt Slade, Error, 162, 


bay againſt Merrel, Deceit. 94. 
Biilyffs of Ipſwich, againſt Martin and 
Porker, Debt, 211, 
Vahr againſt I. $. Words, 72, 
Bal againſt Coll;;, Preſcription, 61, 
bexnet againſt Belfield, Debt, 179. 
Belfield our Adams, Ejedione firm. 
80. 


Berri ford againſt Goodriſh, Promiſe, 
235. 
Berrey againſt Perrey, Debt, 62. 
Beverley againſt others, Prohibition, 
315. 
Biggs againſt I. S. Prohibition, 182. 
Blamford againſt Blamford, _— 
firme, 
Blackftone againſt Martyn, Scire Fa. 
cias, 305. 
Boyer againſt Rivet, Se. fac. 317. 
Bret Sir John, againſt a 
Covenant, 163. 
Brownlow againſt Cox and Michil, Aſ- 
ſiſe, 32. 
Berroughs & alias againſt High Com- 
miſſion Court, Habeas Corpus. 48. 


C 


= againſt Rogers,Promiſe, 3171. 
Calf againſt Dingley, & All. Seire 


facias, 


331. 
Cockerel againſt Apthorp, Debt, Stat. 


5 Elix. 147. 

| Codback againſi Tarbacks Habeas Cor- 
pus. I O09, 

6 Cooper 


An Alphabetical Table. 


= I 


Cooper againſt F rancklyn, Ejectment, 
184. 
Copper againſt Dickenſon, Promiſe., . G 


70. 
_ againſi Lancafter 7 . 


rporakjiqn of Colehetin againlt Q | 


+: 


14 
Cotton Dan LF TWeftcot, Aﬀfumpſich 37. 


Cxanſield "againſt Turner, Ejectihent, 
311. 
Crawley againſt Marrow, ae 


ay 

Cryps againſt 22 Sir Hing Fro. 
1 31 
Crofts Sir Herbert , zgainſt Brown, 
Words, 167. 
Cuddington againſt Vilkin, . 


Cute Sir Jobr, againſt Bennet, Hobs 
223. 


De aiel againſt Waddington, Eject- 
ment, 130. 
Davenport againſt N ood, Promiſe, 259. 
Denham againli Cumber, Error, 581. 


Dickes againſt Brown, Prohibition, | 


4 


8 314. 
E 


Eg nit Faſtel, Error, 230. 

Spaniſh Ambaſſador againſt Gif- 
Ford, Promiſe, 159. 

Spaniſh Ambaſſador againſt Gifford, 
Scire facias, 182, 


2 


| Cheat againſt Snelling, Error, 155. 
Flemming againſt Teates, Error, 
205. 

Flynt againſt Langhorn, ſecond delive- 
rance, 119. 
Foſs againſt Parker, Prohibition, 242. 
Fowkes againſt Childe, Ejectment, 
179. 

Froſt againſt Eyre, Words, 265. 


G 


Gu againſt Rod, Words, 304. 
Gold againſt Death, Debt, 55. 


- 


** 


r 
Gough againſt Howard, Action upon 


the Caſe for Reſcous, 121. 


($53 A Denny, Error in Ns. 


174, 
H * 


& 


2 
4 


All againſt wa Pan 
. 4 W ennibank; bed: 


ment, 268. 
Hanmer againſt Olive, Error, 84. 
Harding againſt Goſling, Prohibition 


Harris agginſt Auſtin, Egor 
Harriſon df. 2 . 
1 ſuper icaſum, £ 334. 
Haver againſt Gibbon, Enor, 61. 
| Havergil aging Hare, Ejectment, 
0, 
| Howſon againſt Fountain Si hm, 
Error, 8 
Helley againſt Hender, Words, 5 
Herbert againſt Benyon, Error, 134 
Hornigold againſt Bryan, Debt per 
Executor, 72. 
Hicks againſt Harriſon, Debt, 210. 
Hodd againſt High Commiſſion Court 
Habeas Corpus , 146, 
Hodge againſt Vavaſor, Womiſe, 232. 
Hungate againſt Philips, Appeal. 43. 
Hungerford againſt Hougland, Promile, 
323. 
E. 
75 
| Hutchin againſt Perryman, Scare fa- 
cia, 220, 


241, 
36, 
Apegial Action 


Dr. Huſſey againſt Moor, 


1 * 
Akes againſt I. S. Prohibition, 
212, 
Johnſon againſt Cullamort, _ 
208. 


Jones againſt Stoner, Trover & Con- 
verſion, 121. 


3 


e Ring againſt Arden, Indid- 
ment, 7. 
The King againſt Bell, Indict. 32% 
The _ the Biſhop of D- 


h Warrant 156. 
am, Quo Warranto, og 


par Ill An Alphabetica | Table. 


The King ggainfi Capel, Quo Warran- 
8 


9 
. King againſt the Univerlity of 


Cambridge, Indi&ment, ' 110. 


The King againſt Sir Matt bew and 


Ferdinando Carey, Indictment, 206, 
The King againſt Gonge Habeas Cor- 
n | 115. 
The King and Sir Thomas Walker; a- 
gainft Hanger, Information, I. 


The King againſt the Mayor and Bur- 
gelles of Glocefter, Writ of Reſtitu- | 


189. 


* tion, . ; a 
The King againſt Law, Information, 


87. 


The King againſt Marſh, Habeas Cor- 


. 8: 27. 
Tie King againſt Poyntz Sir Nichol. 
Indictment,. 13. 
The King againſt River, ne 
f „4015 | 178. 
The King againſt Tavernor, Indict- 
ment, 3 
The King againſt Dr. Vhite, Quo 
Warranto, 292. 
The King againſt Zakar, Quare Im- 
dit 88 


pe 
Know! againſt Harvey, Prohibition, 


158. 

: | 
1 againſt Scot, Error, 
183. 


L againſt Adams, Promiſe, 35. 


Lewis againſt Walter, Words, 225. 
Lewkner againſt Goodman, Words, 
249. 
Eiger againſt Broughton, Promiſe, 
206, 


Long againſt Baker, Eje&ment, 151. 
Loves againſt I. S. Words, 74. 


M 


| M2 againſt Lumley and Proby 


Sheriffs of London, Eſcape, 

198. 

Melitine againſt Hall, Debt, 244. 
Mefiin againſt Faruden, Words, 283. 
Milerd againſt Vatir, Error, 228. 
Milpard againſt Maby, Error, 227. 


luuntford againſt Suley, Treſpaſs, 


336. 


| Moody againſt Garnance, Ejectment, 


5 153. 
Moor againſt Salter, Action of the 
Caſe, 25 WW Ta 1, 1 : 2 79. 
r againſt .; Dickens, Debt, 
285 148. 
Morrice againſt Baker, Aſſault, 196. 
' Mpteram againſt Moteram, Prohibi- 


. tion: 7 48 264. 
4 8 a 1-4 JS | 

; : S P 1 

Pe againſt Davies, Prohibition; 
| Payn againſt Selby, Promiſe, 258: 
Payn againſt Worth, Treſpaſs, 282. 
Parry againſt Parry, Debt, 250. 
Parret againſt Parret, Words, 303. 


Parſlow againſt Dennis, Prohibition, 


Peck, againſt Methold, Error, 297. 
Perry againſt Berry, Error, 69. 


- | Phelps againſt Viucheomb, Falſe Im- 


priſonment, 77. 
Philips againſt Wicks, Trover and 


; Converſion, 209. 
Pipe againſt Algen, Error, 208. 
Porter againſt Chapman, Error, 235. 


Potter againſt Forſter, Treſpaſs. and 
Ejectment, 2396. 
Prinſton againſt the Court of Admi- 


ralty, Prohibltion, 147. 
Q 

Velſh againſt Carpenter Error, 

62. 


Quick againſt Ludberrough, Cove- 
nant, -- 8 
R 

Atcliff againſt Clark, Debt, 210. 
Rawlinſon againſt Grews, Treſ- 
paſ? 237. 
Read againſt Holmes, Error, 295. 

Reynel Sir George, againſt I. S. 
. . . 245 
Rice againſt Wiſeman, Covenant, $2. 
Robins againſt Lambel, Error, 92. 


Robinſon againſt Walter, Trover and 
Converſion, 269. 


Roſewel againſt Welch, Eject. 214. 
' Rudge againſt Thomas, Covenant, 201. 
= Selly 


Ari-Alphaberical Table 


Parr Ile 


4 | " 
Ely againſt Facy, Words, 48. Audi againſt P ennel;probibition 
Sbury 2 Debt for to Cbeſter 1 116 

Rent. 328. ani! And 
Stade againſt Thomſon, Treſpaſs and v 

Ejectment, N 1 58. 3 : | 
Slingsby againſt Lambel, Error, 112. Arner Sir Henry, againſt Sock. 
Small againſt Boyer, Promiſe, 248. erman, Prohibition to the 
Small againſt Worn, Debt, 316. Dutchy. | iT 119, 
Smalman againſt Eigborrough, Tre. 272. Weale againſt Wells, Action of the caſe 
Smink, againſt Berber, Debt, 263, | Conſpiracy. 254. 
Smith againſi Bowls, Ejectment, 290. | Meb againſt Herring, Treſpaſs and L. 
Snead againſt Badley, Words, 74. jectment, 192, 
Sanford againſt Stephens,Treſp. 281. Webbs Caſe, Hobeas Corpus 11 ; 
Stirt againſt Drangold, Trover, 289. | intel againſt Childe, Prohib, 220. 
Shury againſt Piget, Special Action of Whiteman againſt Har int, Tren oz. 


__ Cafe. 
- Sydenham Sir Ja. againſt Ray, —_— 
260. 


T 
Alkern againſt Fright, Promiſe, 


Withers againſt Henley, Addon for 

falſe Impriſonment, 96. 
Wit againſt Buck, Prohibition, 165. 
Woed againſt S»ckliff, Error, ' 150, 
Wrothmeal againſt Gill, Probib 310, 
Wratbbone againſi Newberry,” Ejed- 


, 221. 
Tyſdal againſt Sir William Eſſex, Co- 


Thomſon againſt Butcher, Debt, 300. 


Turner againſt Denning, Treſpals, 326, 


ment, 158, 
. 7 Y 
Oung againſt the Biſhop of Re 
14 ebeſter, Error, 224 
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- 4 2 2 Bulſt. 1 6 
lied Pallas, ut in jure Coronæ, 261. " 


2 . and that he and all his Pzogenitozs pabe jiſed to have P2rſage , Latch: 261. 
is of-every Ship , of all Merchants, Aliens, oz Denizens , containing _ 35 
ten Tins ok Maine, to have faz Paiſage one Tun; and ik it contain twenty “ 32. 


„ 
. - * 
* 
11 
1 
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ö ice ok the Judges, and to have paoceſs againſt the ſaid Frances, who tame in, 
ind ſaid by Pzoteſtation ; Firſt, That the Jufozmation was inſufficient: Second: 
; That Sir Thomas VValler was not Capitalis pincerna domini Regis, & pro | 


{ade 


2 


Termin. Hillar. 12 Fac. Part Il 


6 Martii, 
I E. 3. &c. 


: 920 10 Jac. 
B. R. &c. 


1. 


- 


lade theie two Ships , and did take and occupy the Wins, as Executtix; and 
ſye alſo pleaded rye Charter ofdiſcharge of Pziſage made, 6 Martii 1 R 3,4 oy 
the Paioz, Commonalty , and Citizens of London, io bec verbs, (S Quad de 
vmis Civium, nulla piila fiat, ſed perpetue inde effent quieti » AND\ takes a Travers, 
abſque hoc, that theſe were per own pꝛoper goods, and that the badnothing i 
but onelp us Ezecytrix of George Hinger her late abend with an 
rhe catd Geerge, fuit-Cryis, & liber homo de Civitate Londor, (S.) of theo 
Cloath:wozkers3 and ſhe aiſo averred, quod Civitas Lop. it ant e, Ancm. 
pozattd by the name of Pajoz and Commonalty: Upon this Plea the ings greg, 
nep-geyeraldemurred in Law, upon which the Caſe Abe thip gd.) 
Frenen, Citizens, aydBefants In London, by thg&Chgrier of Iz. Nuhr 
ged bf the payment of Þ2iſage. A Werchant Citizen, and Freeman of London, 
four Ships with Ames arrived pere in the Pozt'of London, two of them in þis 
life time, and two after-hts death; after the arrival, and befo2e the unlading Of the 
two firſt Spips, de made yis UUife his Executrix, and dyed; who afterwards mir 
ded theſe ſhips ſo arrived, in the life time of her Pusband, and alſo the other two 
Ships which arr{ved-after-his death: The ſole queſtion upon this demurter 
whether che thall be diſcharged from the payment of Þziſage foz theſe Wines, . 
not, by fozce of the laid general grant of diſcharge of Pziſage, by the ſajd Charter 
of 1 E. 3. a A „ 
Typ's Cate was long argued at the Bar, in the Terms of 9 and 10 Jec. B. R 
And afterwards in Trio. 10 Jac. B. R. this Caſe was argued by the four Judges, 
who were then divided in opinion, two againſt two. e 
Croke J iſlice. The queſtion pere is, UUbether Pziſage ſyall be palb fo2 theſ; 
' UVines, oz not: In anguſtiis poſitus ſum, which wap to incline my Dplning; 
but A think, that in this caſe, Judgement ought to be given foz the Ring, ahn 
P2iſage ought pere to be paid unto him, foz theſe two Ships which did fen uh 


- but eſpectally oz rbe two laft Ships: J am of Dpinion, that, Hoc. prileya | 


2 & principe conceſſum, ought to be taken and conſtrued, benign, largely and m 


Magna Char- Na Charta, cap. 9. quod Civitas London, omnes habeat Libertates ſuas antiquas, & cr. 


ta, Cap. 9. 


and not to be reſtrained, bene meriti Cives London; this Immunitp to be lend- 
ed to Citizens, Pen oz UUomen: Citizens, as well to the one, as fo the er tle: 
Ip; C'vis utriuſque genetie, & giatuitùm donum Regis, this was fo be to the Ti: 
zens of London, being tctins Britanniæ, & regni totius Epitome, that o i ore 
not to be excluded out of fhe benefit of this Charter, foz that thep deſerve as well as 
others; ſo that no dif-ability being in the UUoman, 92 ſhe being — — Cris is 
very well capable of this immuntty foz the UUidow-of a Merchant Citizen, et civig 
& cvium libeitate dotata, and ſhe ſhalf®þave the ſame privilege, as well an her Yug: 
band, as long as ſhe is reũiant within the City. ſhe ſhall be free oo pment of Pl: 
ſage. All this J agree : But here relicta verificatione; that ſhe is C v1s, faith, that 
the hath theſe UWines in another right, and takes a Travers that they are not boy 
ſua propria, but that ſhe hath them as Executrix of her late Pusband ;” As l the 
P2tvilege here of diſcharge, the difference will be, wbere the gods are artachedin 
the like of the Pusband, and where after his death; where it is in bis life time, and 
be dies the ſame dap, pet the Diſcharge ſhall continue; but here in this Caſe the ame 
was after bis death. | 1 ee 
Alſo he which is to take benefit of this Charter, ought not to be inquilinus nec 
adventitirs, be ought to be Civis refidens, & commotans ihcola Civitatis, and loare the 
wozds of the Charter of Diſcharge; made unto them in 1 E. 3. And the king, er 
ſpeciali gratia, did then grant this Diſcharge unto the City; and tt apptars by Mag: 


ſuetudines illæſas. 5 4 | SENT 

Allo this Paiſage is an ancient duty in the Crown, and due unto the Ring, u. 
of common Right , and the . ſame is a Pzerogative in the Crown, inc 
dent unto the King, as a flower oz fruit from the Tre, but not ſo GE 


8g in hem 
* 
Inner 
1 1104, 
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part III. : T ermin. Hillar. 1 P Fac. 4 = 


** 


in that he may well grant this immunicy to whom be will. A Woman map be a 
dt, but pere the 18 not an Dwner as ſpe ougyt to be. | 
"FaCithzen makes a Fozelgner his Executoz, who unlades the Wines, clearly 
A not have the benefit of this diſcharge, foz that pe here bath them in another 
end the Pziſage grows due to the-King, by the unlading; fo that a $0: 
Er wall not have tbe benefit of this diſcharge, noz pet an Executoz of an Exe- 


he Goods of a Citizen come to a Fozeigner, be is not Civis. | 
"Fo Fozeigner makes a Citizen pis Executoz, be ſhall not have this pꝛiullege of 

«rae from papment of Pꝛiſage; foz theſe are not bona Civium, as thep ought 
he 63 no dilcharge 3 foz that he which is to be quit from payment of pziſage , 
abt to be a Citizen, and he ougþt to have the Goods in bis pꝛoper, and not in ano⸗ 


den cis Paiſags at firſt grew due, a pzobable reaſon may be this; foz that the 
inn tuns of Wine , one tun z and if twenty rums, oz above, then to 
ke two tuns ko2 his Paiſage; ſo that this is an Pereditary Kight in the 


per matter is bore obſervable, that fozmerlp, in ancient time, the uſual bur: 
ba Hips was but ten oz twenty tun, but now, by great Jnduſtry, they ace made 
and in this*tbe great benignity of the King is to be obſerved, that be doth 
extend the payment of Paiſage, accozding to the bigneſs of the Ship, but onely to 
| habe two tuns out of a Ship, though the ſame contain fozty oz fifty tuns, as pere it 
— z and from hence map be gathered a good caution unto ſubjects, ultra 
hitos limites & fines, not to extend the Kings Charter and Gzant, and to doe con⸗ 
ty anto this, is retribuere malum, pro bono. der 94. Ee? 
(Þ tothe Charter it felf, made in i E. 3. and the due conſtruction thereof; Let? 
uin Patents of the Ring ought to be conſtrued, ſecundum intentionem domini regis, 
and deceptionem: And the Bing, quatenus Rex, eſt Protector legis terr#, & quod Fe 
reg, ſex 2 obſervefþ; Rex eſt anima legis, & lex eſt anima Regi#: Bracton. 


e ! 


oy . 
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rs e to be conifirued benign, favozably and liberally ; and upon the 
wſtruction of this Charter pere of viſcharge, is the main knot and difficulty 
inQChſe, pupilla oculi regis Civitas London, and the fame is tafled, Camera re- 
| "Ws inthe wozds of this Charter, (S.) De vinis civium nulla priſa fiat, ſed inde per- 
pelve-efſent quieti: Pere is Concefſio Regis, and who be intended to have benefit vy 
ity 3 and this was not Frances Hanger, but George Hanger, De vinis ci? 


- 


N Rut theſe are the Wines of a Citizen, and therefoze no Paiſage to be paid 
Belge It none of this could be demped, if muſt then be agreed to be ſo: But 


SEEESECTHRIATFIED BAR SH 


100 war not now the UUines of George Hanger, nec vina civium, fag that George 
= —— now a Citizen; Non vina George Hanger, foz that he in pulvere dor- 
* iu be path undergone this Sentence, (S.) Cines es, & in Cinere, & c. mors om- 
dee e and now he being dend, ye hath no goods, noz is he now a Citizen; he was 
the Men, but now is not, non eſt ſpirans, non eft inter vtvos, & ſi non eſt, 
o& don eſt civis civitatis London: So that here is u double diſability" 
w as t Hanger; he hath no goods, neither is be a Citizen, and both thefe 
* u concur, otherwiſe, not capable of this Ammuntty; de hath goods one- 
ee — in the hands of his Executog, which are in Judgement of Law, 
dn duatorils. | 1 
1 X two Citizens have Mines as in Joynt-tenancy, they conjunctim & divi- 
— | 4 2 have this Privilege ; otherwiſe it is if a Citizen and a Stranger have : 
fo 10 N | 


B 2 | Pert 
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11 E. 3. Fitz. 
tit. Execut. 
placito 77. 


Trin. 53. Jac. 
B. R. &c. 


Magna Char- 
ta, cap. 21. 


4 H. 6. 
Knowls Caſe. 


14 H. 6. &c. 
* 


ehe 
Executow and dies, 


de qualibet navi, important vi 


now non 


4+ 
* 


ſyall not have the benefit of this diſcharge ; Magna 

g Nulta careaadominica, alicujus perſonæ Egcheſuſt 

mi ni per ballivos noſtros capiatur, &c. Af ſuch a pe 

vilege wall not extend to his Exegu0as, foz that, 

the Execmoz doth not repzeſent bis Teftatoz, but onelp quoad; 

babe the Adam tation of them; pet it mult. be agreed. that: this Charter aud 

habe as ample and beneficial-conſiruction, fog the Ci | of London, 

pes he which in 19 have benefit and adbantagg af this, ougþb toe integte Cinis aud 

an anttire Citizen, as it wan adjudged jn 4 H. 6. in one Koowls Caſe 2 Sinti an 

Kr gt London, remoned bis pouſgold, cam. pannis, and did dell st Baſtam 

batyet chept bis Shop in Lenden and he bad a Ship laden with Wines, which. un 

wiaden in the Pozt of London, nnd would habe; bad the benefit of this Charte 

mer ann Pallagerbut it ruled agajufi-bim, foz that he was not fegt 

tizen as was capable of this dilcharge, foz that be ought to be Civis 10 _— 

rast, 0 f 0 ez nnz: 2:70 ni an . ada ©. 21009 OA 
14 H.. A-p2ivate die of Parliament: Complaint was made, that the 18 

Majoz of London would make Strangers Citizens: It was there derlan tf 


* — 
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par UE. = - | Termin. Hiller. #2 Jos. | 


_—_— 
— | were dota(i, made Fre, but unto thoſe- Citizens onely which are commo- 
unt icolant, and refiant wirhin the Cirp ; here the Plea is, that the Wife, the 


Ws 80 & iu libeta fæmina, but not Civis, and tpere: 022. the Plea not 


t; to be diſcharged from payment of Paiſage,did not extend unto ſuch Ci- 


25 Eliz. a private hepozt, one Sacheverils Caſe, They were not Paſters of 43 Eliz. Sa. 

— but they bad taken Chambers in the City, and were Fremen, and ſub: cheverils cafe, 
ſcut and lot, pet they could not bave the benefit of this immumite, foz that they 

—_— in cola. ; 

"46a Citizen of London doth Perchandize with another, be ſhall not have the 

t of tþts diſcharge. | 

"Af the King grant to one all Amerciaments, be ſpall not have Nopal Amertia⸗ 

unn fo2 the Kings grants ought-to habe a favozable condtrucion. 

"This Caſe now here in question, eſt caſus omiſſus & ceſſaqte cauſa ( George Han- 

«ihe Teltatoz being dead) ceſſabit & effectus, (S.) The diſcharge of payment of 


Fier but te che bulk of the Ship was -opened'befoze his death, bis Executozs 


* — ds map well take and carry the Mine without the papment of Beilage foz 
ns becauſe-the ſame was once ditcharged by the opening, in the life time of the 
n; fes no Pailage ts due befoze the bulk of the hip be bzoken open, and then 


| the far me is due. 


vis Pzivitege. of immunity is pere knit to the perſon of the Teſtatoz, & mori- 
| perſona, and now theſe Mes are not bona Civium, and George Hanger the 
Eiſtato2;non eſt Civis, ſed nunc/eſt mortuus, and theſe UUnyes-ave not his goods 5 
| ſou nenten touchingahe diſpoſition of goods by one, 

” 13 61-30) © 3 

1 1.20 Br tu, — oy fans poſt mortem tune tua non ſant, 

Wh 


i x Four: Anceſtozs did not make lo large a Conſtruction of this Charter of the 


ing; being made civibus London generally, as to extend the ſame to go unto every 
hen but be-ought tobe ſuchaCitizen, who is Civis, to all purpoſes and intents, 
e he is not to:have-any benefit of this diſcharge from papment of Paiſage, 


mt lame is not to be extended unto a repzeſentative perſon. 
Aso this: caſe pere, being caſus omiſſus, the Defendant is not by this Char- 
0 be diſcharged from payment of Þziſage foz thele Wites, but ought to pay 


d and ſo upon the whole; matter; Audgement ought, to be given foz the 


a iltiams Jitice, Upon the expoſition of this Charter of viſcharge of Pziſage, 


e E. 3. tothe City ot᷑ London, Frances Hanger the Defendant, ought to be 
aged from the payment of JAziſage- fo theſe UTines. ö 


DAF. 3. and 6 E. 3. this matter as touching Pꝛiſage is largely argued, between 5 E.. 6E 


i and the Biſhop of Vork ; without all queſtion the King may well grant a- 
i mami and diſcharge of Pzitage; and ſo it is of another Jnheritance, 
ULcenſes foz Tranſpoztatton, without payment of Cuſtom, as appears by 30 H. 

Dye 3 22. 25 24. and 4 H. 8, Dyer, ſol. 52. placito 1. Licenſe, fl. g. Dyer, 
ming al Bell-mettle aut of the Realm, 21 E. 4. fol. 7. The Ring grants un- FR 43. Kc. 
* 1 af Norwich, to be Ancozpozated by the Name of Cividvs, and this a 

ame df Ancozpozation,. 7 E. 4. fol. 14. the King grants probis hominibus 7 E. 4. fol. 14. 


; Weg Dale; and this a go ue af Cozpozation; and ſo here in this Caſe, the 


22 debe r payment of Peiſage, being made civibus London , is 
Fs 
"The Ring — — * awap bis Inheritance, as Taxes oz Tallages, 21 E. 4. 21 E 4. f. 45, 
48. Ebe ning map grant unto one to be ditcharged from the payment of 48. 

U, Subfidies and Fifrens; and ſo he may grant unto one, that he Hall not 

weharged with the Collection of Tythes , 39 E. 3. fol. 35. touching the Kings 39 E. 3 f 33. 
grants; 


6 
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5 — — 
Coke 5 pars, G2zants ; and Coke 5 pars, fol. 107. in Hir Henry Conſtables Caſe; one Pzeſeribes 
fol. 107. cc. tg habe Ropal Fiſhes, as Whales, Pozpes; ſo this Gzant, as it is here mahe, is 


— 


s R. 3. Fitz. Fi. Z. tit. Protect ion, placito 46. and by Britton, cap. 33. That the arrow Seas 


tit. &c. 


comes into the Pozt here, no Pziſage is due by this coming of the Ship into the 


2 E. 3. f. 7. 


Coke 6 pars, 


f. 5. &c. 


; 45 E. 3. f. I Zo 


5 H. 7. f. 10. 
29 & 29 H. 8. 


cc. 


33 Hf. 6. 


4 H. 5. f. 2 2. 


43. 
10 E. 4. f. I. 


33 H. 6, fol. 
31. &c. 


10 Hl. 7. 
26 fl. 7. 


this duty, but the conſummation of it, is when the bulk of the Ship is b; 


good. | 
It is here confeſſed, that the Pusband of the Defendans was a Fra and 


a Citizen of London, at the time of the lading of the Ships, and gy 
befoze he pad theſe goods, fo that pe was a perſon well capable of this immu. 
nifp, Y ? EE 728 
As to the time when this Pziſage is due unto the Ring, the ſame is due ag Un 
as the Ship comes on the Harrow Seas; pere is the inception and pꝛogreffion of 


Wreck is due when this is caſt and left on the Land by the Sea, and lo un 
paiſage is due when laid on the ground. e eee 
In this Caſe no Pziſage was ever due, quia bona Civium : London is ſhe Cham 
ber of the King, to ſupply him with Cuppoztr, when pe ſtands in ned of it. 
The arrow Seas are parcel of the Allegiance of the King, pe is to ſtoun then, 
and to defend his Merchants in them, foz their ſafer conduct : It appears by6R;z, 


att parcel of the Allegiance of the King, and parcel of the Crown of England; 
that no Paiſage was due unto the Ring of the Goods of George Hangen let pim 
go whither he will, | 47 | 8 | 

If any Palſage be due to the Ring, it muſt then commente to be a duty; plenty 
upon the loading, but not payable untill the unlading of the Ship ; I after it 


Pozt, foz he may, if ye will, go to another Pozt, as it hath been adjudgry; but if 
he bzeak the Bulk of the Ship here to unload, the Pziſage is due to be paid, 

2 E. 3. fol. 7. Touching the Rings Charter, and what conſtruction is to be 
made of the Kings. Gzants; and 6 pars, fol. 6. in Sir John Molins Caſe, the 
Kings Gzants ought to have a verp beneficial conſtruction, and this kes the Pine; 
of the King, and foz the relief of his Subjects, and not to have any ſtrict un lite- 
ral Conſtruction made in ſubverſion of his Gzants ; ſo here. in this Caſt hun 
ought to be as favozable and Ponourable a Conſtruction. made of thts grant as 
map ve. FP 7136 | | WES 247 ih 
A dgre the Cale remembzed of a Fozeigner, that be ſhall not habs the baut of 
this diſcharge foz'bis Goods,  * OS eee eee 

If it be here demanded whoſe Goods theſe are, clearly they are the ö 
Geotge Hanger, Nuper defuncti. | . OM 

Obj. As to the Dbjection made of fraud, If this Ship comes in ten years after, 
no ſuch matter appears to be in the Caſe, neither is it to be diſputed, whether. a 
UUoman map be a Citizen : Jt appears by. 46 E. 3. f. x3. that he is aCitizen who 
is Commorant, and an Jnhabitant,' and ſubject to pap ſcot and let: At he divell.in 
another place, pe ſhall not be fre ; by 5 H. 7. f. 10. a Citizen and freeman of Lon 
don, may by the Cuſtom deviſe Land in Poztmain; and with tis agrees 28 & 29H. 
8. Dyer, f. 33. placito 11x. 4 1 %% , 4 

Pere are the Goods of George Hanger the Teftatoxz foz if an Action be bzought 
againſt an Executoz,and ruled againſt him, if he do not plead-a falſe Plea, he an 
ment ſhall be De bonis Teſtatoris, as appears by 33 H. 6: and 34 H. 6. f:22/23/0d 
by many Books; ſo is the Common Law, and Common Reafon mabes the Lum, 
which ſupplies all; by 10 E. 4. f. 1. Af an Executoz gives omma bona & Cuil 
ſua, clearly by this grant, the Goods which he hath as Executoz; ſhali not paſs; ner 
ther ſhall ſuch Goods be fozfeited by bis Utlarp; and ſo 1s 33 H. 6. f.31. 21 B-4 
bo 50. and 10 E. — f. 4 ; J "rity 1 oh 

I Executozs have a ſurpluſage of the Goods of the dead, theſe ought to he in 
ploped in Pious: Uſes, and they of theſe to render an account to the Didinary, # 
appears by 10 H. 7. and 16 H.7. ſo that it is clear that the Law doth not 


— = 
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3 pe hands of E ä 
in the hands of Txecutozs, as of their own pꝛoper goods; but as 
: ” theſe 1 Teſtatoz; and as to the diſtribution in Pious Uſes, and their 
jd ar of an account , Doctoz mo Ing verp latelp in ure, and | 
| -calied: ome to render, an account, by 21 E. 4. f. 50. At an Executoz be 21 E. 4. f. 50; 
—.— wall not foeteit. theſe goods which he hath as Executoz, neither 
be deviſe them be bis UUlill, foz his deviſe ſyail onely go to ſuch goods which 
is owp-p2op?r Bight, and not unto ſuch goods wytch be hath as Exe- 


Err in this Caſe, theſe Wines are the goods of the- Teftatoz, and not of the 


- DS. US is! tw} 


x a-Fozeigner beings a Ship laden with Wines into the Pozt of Londor, and 
bunden a Citizen bi Txecutoz, anddies, be ſhall not have the benefit of this Am⸗ 
mim from payment of Pzilage foz theſe UUlines, foz that theſe are not bona civi- 


Pere the King hath fc#d George Hanger from the payment of Pziſage foz his 
Fes; there is u great difference between the Caſe of one who ought to pay Pzt- 
ſay, and of one who ought not to pap the ſame ; where it is in the Caſe of one 
webt not to pap Paiſage, and he dies, no Paſſage ſhall be paid foꝛ his UUines, 
ve were diſcharged of Þ2iſage in his life time, as here in this Caſe the UUines 
-6:orge Hanger were, and there is no pzeſident to be ſyewed to the contraryz 
here they are his goods in the Inchoation, pzogrefſion, and perfection of this duty 
inge Foz firſt, be loads them into the Ships. Secondly, pe comes 

with themupon tþe Narrow Seas. And tytrdlp, they arrive here in the Pozt in 
| | jig life u m, ſo-tþat theſe are his goods, and his Executoz foz theſe goods of the 
| Cxſiatoz, ought to babe the ſame benefit, as to this diſcharge of Pziſage , as the 
z pimſelf might have had; foz the Executoz cannot fozfeit theſe, neither foz 
| —— and la no Paiſage ought- to be paid foz rþeſe Adines, being 
the goods of George Hanger, who was diſcharged from payment of Pziſage , foz 
$UQin:s bzought in: And ſo in this Caſe Judgement ought to be given foz the 


: Yelver'0n Juſtice. In this Caſe Frances Hanget the Deferdant, ought to be dif: 


- 


tharged from the payment of Paiſage foz thete Wines. i 
 -Inthls Caſe, the Gzant of Ring E. 3. to a Citizen of London, is onelp to be con: 
e Mines here, are the pꝛoper goods of the Teſtatoz, be loads them as his 

u und then he was a Citizen and a Freeman of London, and a perſon well ca- 
zeble of this diſcbarge: they are of neceſſtty either the goods of George Hanger the 
efigtoz; o2 of the Executoz; not of the Executoz, ergo, of George Hanger; no 
hirh-perſon can claim them as his goods, and ſo the Law accounts of them; they 

wen ente his goods, and none can deny this tobe ſo : What reaſon is there there- 
| 8 ep ſhould 12 ſit be accounted to be his goods, be having made no diſpo⸗ 
| [ittonofthem ; and the Executoz here. and ſo in all Caſes, doth repzeſent the perſon 
ii is Tellatoz, and this as well to all manner of charges, as diſcharges, and ſo is 

E. 3. fol. 17. placito 4. & 47 E. 3.fo!. 23. & 10 E,4. fol. 1. the Eecutoz bath 45 E. 3-f-r7. 
| welpthe poſſeſſion, the pzoperty remains in the Teſtatoz, and fo the Law accounts Placito 4. &c. 


If the Debtoz makes the Debte his Executoz, here the pzoperty of ſo much 

niht Debt amounts unto, is pzeſently changed in Law, and a diſcharge foz fo 
mich, which pe may retain to-pay þimſelf; and ſo is Woodward and Darcies 
Cate, Plowdens Commentaries, fol. 184, 185. und the reaſon of this is, foz that Plowdene | 
& hall be moze foz the benefit and avail of the Dobtoz, that yis Debts ſhould be 8 
ald then otherwiſe; but otherwiſe it is where it ſpall be pꝛejudictal unto him, there 
*. change oz alteration ſhall be, as where a Woman Executrix takes a Pus- 
kb, he wall not have theſe Goods, but his Wife who is Executrix ſhall þave you. 
15 | an 


EE ids "EA 
> OO 


— 


: 


Termin. Hillar. 12 Fac. Parry 


—— 


33 H. 6. f. 3 I. 
dec. 


30 H. 6. f. Zo 
18H.6. f. 4. 


20 H. 7. f. . 
&c. 


Dame Hale. 
Caſe, &c. 


* 


* 


, \This'Pzilaye isonelydie ker UUlnes, and bach its venominations bf, 


and lo is 33 H. 6. f. 31. and 21 H. 7. f. 29. which-pzoves, that the Grecutg 


no pzopercy in the (aid goods, fo2 if ſhe had, thn ell could be given to the p 


11 


band, by bis Inter-marriage with bers 5. fps 55 r 39. ine 
Jf en Executoz grants omnia bona ſua, he goods which pe hath as Syttumg w. 
not paſs, as befoze appeartth, and by 30 H. h fol! 3. be 182d may ſeize cht gung 
of his Millatn, but pe cannot ſeize on ſuch goods wpteh he parp as Executos,anm je 
he doth, —— of — — — 2 — ft plan 
appears, that no pꝛopertp in the goods, is in the Executoz, but pe hath them 
right of * and lo 19 20H, 5. fol. 5 ww Waliedens Caſe un dhe ca. 
'mentaries, fol. 5 20. 3 3 3 b 
The firſt commencement of a thing, is many times in Lato to be tezurded, ag ap: 
pears by many Caſts put to thts purpoſe ; in Dame Hales Chſe, in the Comment. 
ries, fol. 260, ſo here in this Cafe, the firſt Ac done by George Hunger, is ta bere⸗ 
garded, (S.) the lading of the Wines by him in the Spips, be being then a Citi 
and Freeman of Lonco.', and then they were his $60ds; and now the p try in 
goods is not altered by his dealh/; but thefe wal be freed and diſcha ed-from the 
papment of -Pziſage, inthe hands of the Defendarie;/his Efeentri 5 and if he had 
not made an Excecutoz; pet they ſhould bedifcharged from Pꝛifage, in the handel 
the D2dinary, he repꝛeſenting the perſon of the Executoz, andLſo'itſhotild be in the 
Caſe of an Abminiſiratoz ; and fo upon the 'whole matter, no Pziſage is tu be ud 
to the King foz theſe Mines, they being bona Civium; and ſo within the Chatter uf 
diſcharge of Pziſage , and therefoae Judgement ought to be given fox thee; 


f:ndant. | 


ought to pay Paſa 
rogative. 72 
Tye Mueſtion pere is, UU 4s 
UI be extended Aſo to his Executed. | ; 2 5 
Firſt, It is pere to be conſidered the nature of Pziſage, e 
Secondly, To whom this is due to be paid. - 7 Pr 
"Thirdly , By whom to be paid, '' 3; E ie 1:0 0 


Fourchly, At what time to be paid. 18115 E 5 

In the next place, conſideration is to be hab of the Plea in Bar: and th 
conſi ſt of the Kings grant on immunity, (S.) Quod de vinis Ci vium, nulla prifa ut, 
fed ide eſſer t quiet. 24 35 1 e, 19 2220 e WE 

In the next place it is to be conlldertd. whether this here de a perſonal diſchug 
oz common, v2 mixt, in the perlonalty and realt x9. 
And laſtly, 'the-courfe of theſe WWoads'df this Paivilege,'is to be conſi 
— with the extent of the webs of diſcharge; and to what perſons this 
t np fn. 416 04 57 unten 80 MA „ 0 Te | 


By oz Bra 
"$93.44 K:4$ 14.2 
„ 39 4 4 


end. q 

At is to byobſerved foz 4 Rule, Q10d' privilegium eſt beneficlum perſon & a- 
tinguitur cum perſon. . „„ og n © OE TIT 
„The Mueſtionfhen will be, UUbether the Defendant here walk hade an bereit 
of this perſonal P2ivilege granted unte the Teſtatoz, 02 not. 
1. This P2iſags is a Nopal Pzerogattve,'and due, time out of minde; into the 
Crown as an incident, but pet not-inſeparable , and the ſame due foz.the Kings 
p2diſion, (S.) de hahe of every Ship of twenty tuns 6f Udine, one tut ite ide 
Waſt, and the other behind the Mat, and this t be delivered” unte the Wige a 
ficers-andWihifters; and foz this purpoſe he hath bis Dfficer, C pitalis pigceriit 
bid chitt Butler, ünto whom theſe Mines are to be delivered. f Wy 
11 094 


taking, becaufethe ſame is 70 be taken by the ung Dificers.- -/ n 
3. Then ot what pertons this Þziſage is to bÞ demanded: As to thls, it is very 
clear, thar this is u Bzerogitive duty, which the Bing is to have of all bis Subjrts, 
— — 
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adEStrangers, who bzing Ships laden with Wines into his Posts, and there 


\Pyrtus *& locus mclulus, and that foz ſafety from Pyrates, and the King 


* 


— 


—— —— 


12 Fac 


gulade the ſame 3 and no perſon is exempted from this, the ſame being to be taken 
tag the Bings P20biſion, and to yis-uſez and at rhe beginning, there was none free 
cold this payment. © = RS, 
4. Then an fo the time when this Poiſage firſt grows, and beromes ko be n duty 
pie ning: As to this, without all queſtion, the King hath no righr at all co have 
x, when the Ship is beyond Sea, noz pet when the Ship is upon any part of 
l 8s if the ſame be upon the Narrow Seas, in coming fog England, noz 
Wade Ship cometh into the Pot: But onely when the intention of the Dwnec 
i appears, that he will there unlade ; and this is to appear by the baeak⸗ 

g up of the Bulk of the Sblp, oz by bis agreement foz the Cuſtom, and thig en* 


Custom book, at this time onely, and nor bekoze is Pzifage due unto The 
Indo ſap that this is not due befoze the Ship be imladed, this tannot be'fo; 


ue be cannot babe as he ought to have, (.) ne tun befoze the Paſt, and ane 


wrbehind the Paſt 3 but when tt is certainly known that be intends foz to tinjade 
then pzeſently ziſage is due to be paid and taken, but not befoze, ſo that. the 
his duty is very materlal. | n e eee CH I ROE. © 
th is at the 

thts, and Poats are as the gates ot fþe Vingdom, and none in Dwner dk 
wut the King onely. OY A 
pech been objected, that it is material to be conſidered, when Paiſage is due, 
hen net: But it is to be chicfly conſidered, when this is due as a thing in the 


dan and this is not ſo due, befoze the Ship comes into the Pozt; and this is 
ih dur kram all, if they have not their immunity, foz the King may diſcharge if 


and Cozpozations from the payment of this: dut yet this bught 


| 80 takes a Freedom, and ſo would be by this diſcharged from this pay⸗ 
kat, ut to baing himſelf within the compaſs of having benefit by this grant; 
113 incaſe ofa Pzeſcription, and this ts to be laid as a ſure ground, fox he oftght* 
Mete perfon as may have benefit of this : And this is the-bery point pere nöte 
queſtion, as touching the dilcharge of the payment of Pziſage; upon this Szant 
ne unte the Pajoz and Commonalty of London, and their Surceſſozs ; Als? 
api the Cite is jopned to the Gant, and pet a Body Polltick cannot habe be 
ths, faz tis was nat the intention of the Gzant, but that rt was td 5e 
bem in ſucceſſion; and the perſons which were to have benefit of this, are perio«- 
Mingola ſd that here is a mer perſonal Pibllege granteꝓꝓꝓ. 


d mg, of an /tmmunity that the Citizens ſhould not ſerve of Juries, he otught to 
Wt king 1lacis civie, and a Member of the Citp 3 there the Gzant was made to the 


"i | dan, but we perſons fingularly took benefit of this : Andin ſuch Caſes, none 


» 


Some are to have any benefit of ſuch an immunity. | 4 
rds of the Gant pere. are, pro melioratio de civitatis, and foz the adbanice- 
[hf he Ponoz and civil Dffices of the City; this the ground of the Uriigs 


A konwold to Briſtow, but pet kept a Shop in London, but could not have 


was a; Citizen within: che City, und ta bear Giviſia & publica chers, 
tings not a part within the intentton ok the Gant, to habe benefit of this dil! 

was in cola; but this' was but domicilmm, be onelp took Chambers, 
Amd, and ſo came and did Traffick ; it was adjudged, that he was not 
vihinthe intention of the Gꝛant, to be diſcharged of Paiſage, yet he was u Citr- 
Mj'2:Freinan;, and commoraht there, but he ought to be mavilinus , and to 
en Done, not domicilium : And if ſuch perſons couſd not Þave fþe benefit of 


4 


v1 C this 


remembzed of 21 E. 4, f. 7. A Gzant made unto the Co2pozation Of 21 E. 4. fl. 


Wt N Cafe of Briſtow, in 4 8:8: remembzed, where a Perchant Citizen rem9--4 U. 6. cc. 
of this diſcharge ; and ſo the Caſe remembzed in 43 Eln. Sacheverfly 43 Ellz. &c. 


. — 
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ed n 


* Immunity , a -:0rtiore, | Epecutors wall not habe the berefir of this ws this vs 


charge, 


perions, 


nm 


3 


Tg 


big as a perſongl —.— and it is not * 
. 55 — be locally within the City, unieſs be went 
c A h which path vernſaid, that a UUoman map be a Citizen « Thisherup + This het 
1 to what end, te cannot bear Civilia, oz publica onera of the Tiny; 9x — 


ng. 93, the benefit of Cy, he cannot perfegen Und 


Tae an Rep + hem 


Leite this onely as 8s Eperur of her Pugband, 


Wan he main knot of this Cate now is, UQether an Executoz ofs Gli * 
don, wall babe the benefit of this diſcharge from papment ot Wrlla Me 
Aires avventured foz, and bzought home pe the Teſtatoz, who des beige th 
time as the Pziſage became to be due, o not. „ en ad 64 
+ Af; the Law be clear in this, that this is a perſonal benefit, then: e 
clear, that this moritur cum perſona, and then the Executoz cannot ha 61 | 
ok this diſcharge : This cannot be compared unto a better Caſe; har iy 
bath hen put, where the King Gꝛants to the:Jnhobitants oz Citizenooffach pi 
fre Carriage, without payment of Pontage, ſuch an Jnhabitant who hath this! 
U welk makes his Executoz, and dies, his Executoz ſhall not have this beet 
thall pay Pontage faz the Goods of. bis Teſtatoz; fog this is not a du, bel 
. Soon come to paſg over the Bzibge, where payment ougþt to be; forum 
demeſn. are fre ftom payment ot Tall, time ——— 
wilt have this Pzivilege, ought to be fuch a Tenant, and if ſuch 
boy ade and dies, bis Executoꝛ ſhall not habe the benefit of . 
ſuch a * relpects the;perſon onelp ofþim who is to have 


not; Bran t wigud 


72 1 do difcharge ſuch: a Ship of I. 8. being n at Seu, puclrulutſp mum 
the ſame from the payment of. Batſoge, and he dies befoze the Ship 


g's 


"> paobe. this to be but a perſonal Pzibilege , and it ſo, en n exingine 2 


G Os ns 


* 


- 
Ar 


LS 
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zisExecuto2 here ſhall bave benefit of this diſcharge; and theſe Mines ſhall be fre 
oa payment of Pziſage, unto: whoſe hands ſoever they ſhall come befoze their 


22 fo the difference. will be, where luch a diſcharge is granted to any ſingular Notz. The 
gerfon tua diſcharge. of bis-Govds;: and where the Goods are to be diſcharged are difference 
| -na ange TY TINGS 4 Shi. 45253257 . touching 2 
| ” gs to the Wines here, which are not the Goods of the dead perſon, foz be cans diſcharge of 
habe ang Goods: The:Executos; he bath the Goods of the Teſtatoz, foz to im- fie 
wo them, and io make diſpoſition.and diftribution-of them, accozding to the UUilt 
Die Teſtatoz; and as. 10 this purpoſe, pe doth repzefent rhe perſon of his Teſta: 
, It hath been ſaid, that tbe D2dinary map, and bath called in ſome to make their 
Fut, but as to this; the: ame is now but nem incroachment by bim, and they 
wipeetend foz this, to habe ihele Goods to diſPoſz of them in tous Ades, but they 
habe and turn them in uſus / ſuos proprios, and this was never ſo known to be, be⸗ 
fiat theſe later times; and this is not Ittzelv iong (a to continue. | 
4 $6 19this diſcharge pere, the Lawdoth not reſpect the Goods, but the perſon: 
His to be agred, that an Executoz by bis Utlary, ſhall not fozfeit che Goods 
ith be. bath as Executoz, neither ſyall they paſs:by bis Gzant, where he Gzants 
an bons ſus, theſe hall not. paſs, as before apprars; but if he will ſpecially give 
who Pozſe; tis fyall paſas though he habs the fame as Gxecutoz ; If an Executoz 
wings an Attian of Treſpaſs foz taking:awap'of Goods, in vita teſtatoris, there 
han lay, bon & catalla teſtatoris, but etherwiſe it is, where the Action is 
nh foz taking of them out of þis: own poſſeſſlon, there pe ſpall ſap, bona & 
= OUTPUTS i Ai e . 4 f 
Venen doth repzeſent the perſon of the Teſtatoz, but pet not to all intents 


24 * 


: 
* 


- * Ohj, Jt hath bern objected out of the wozds of the Gzanf, (S.) Quod de vinis 
Cum, buſſ priſa fiat, and that therefoze this: diſcharge ſhould go to the 


„ „al THIGHS « - 4. a 8 . 
"Reſp, This not to be ſo, but that this diſcharge goes to the perſon, being a Citi- 
 {g.adnot-eo@þ1s Exerutoz, and ſo this here is caſus om ſſus e 

Wand as ta the Sbips bere of the-Teſtatoz, both of them came into the Poat with 
auteation to unlade, and this was thzæ days befoze his death; but the laſt came in 
uur dar on which be died, and of the unlading of this, no intention at all ap- 


A Gant pere of diſcharge from payment of Pziſage goeth to the Goods, then 
Au be agreed that theſe were vina Civium : But pe ought to be a Citizen, who is 

h * benefit of-this Imminulty.; and where the Commencement, P2ogreſfion and 
enmation ot a thing, of neceſſity is to ga together, there all ot them axe te be 
weed: in it Hall be in Caſes of Relation, befoze remembzed out of Dame Hales 
n inthe Commentaries, but the ſame is not tobe ſo pere; in wis Caſe of Pat⸗ 
ATzLRelation: being here to be in this Caſe; if the Defendant; rhe Txecutrix will 
woe eget of this Gzant of diccharge.of Pziſage, ſhe muſt then bzing ber ſelf 
ate rompals of this Gzant, which ſhe path not done, and ſo foz-this the is 
Mis bedischarged, but to be foz this in miſericordia, and ſo Judgement ought to be 


io King again the Defendant. 


ANllans Juttice. Where the diſcharge is, as here it is, de bonis Civium, this ſhall 
Sand go to the Executo zzg. rol 195; = 
amine chief Jaſtice. This diſcharge is not to, the ſame going onely to the per: 
ma Citizen.; put if the Sbip had been diſcharged, there this ſhould have gone to 
W$Lecutg2, and ſo is the difference, 8 tf anda id} 3, | 


. That: tbze of theſe Judges dying, and others ſucceding of them; thts This Caſe ar- 
alt was Tong argued again at the Bar; and afterwards, in this Term ok Hillar. gued agen; 
* C 2 1 Jac. * 


— — — OD 4 5 


IO 


1 „Termin. Hillar. 12 Jac. Tatil 


i this Immunity., ; EY :ortiore, | Executozs wall . have the been of this we tis vs 


ar 
W ede this to be but a perſonal Pzibilege , and if ſo, then extingaine ca | 


2 — 


are nat the goods, but the perſon onelp, to whom this A, 
nat . wwe goods are diſcharged in regard of Xs Inman 
585 as Woes, ov e if a Citizen do adventure foz Wines, and jig IT 
the Seas, to be-tranſpozted foz E.igla define 

pe is diskranchiſed, pe ſhall pay Pziſage 9 

wa —— tizen at the time of the arrival of the Ship. Allo, it unt we 
, noz:Freman, do tranſpazt a Ship with UUines, and befage 
0 itizen, clearly ſucp a one ſpall bave the benefit —— 
to be ruled accozding to the event, (5) Ak pe be a 
al and unlading ; ſo if a Citizen do being Wines tu he 


10 arne 75 f — all 

py they are. not vina Crvium ; a Stranger 

hal 112 920 8 nes es into - _ 

Rd bes 8 —— into the Cuſtom Book, oz the balk of the 4 
02 


, 


the Pozf, with an intention to unlade 
up 5 in 71 he thall pay P2iſage fog theſe Mn 
s not the So oft the King, in this þts Gzant, to diſcparge Nat win 1 
manner, but this grant was made to them, to encourage them to e 
es marmer to, defraud the King, this is gut of the intentionae We the grant, to 
rae. ſuc from. payment of Pailage, who in this manner go aboutho total 

King of (6 ben fit and -pzivilege of Pziſage.z ſo that by this; it apy 
We be have this as 2 Immunity, and it 1s not be appr i 2 

155 


EE; 195 8 een order ek: But ik he — mit t thi 
Lamine | ie ene as Exeruirip vt her Pus bara, and ſhe path au dh 


don, wall patze the benefit of this diſcharge from payment 6f: ri 


. Mines adventured foz, and bapugþt home þy- the Telatoz, weder . 0 


1 At makes his Executoz, and dies, his Executos ſpall not babe chip deilefi 


: Ancient demeſn. are fre from papment of Toll, time out-of metttdzy 


time as the Pꝛiſage became to be due, oꝛ not. is! 
Aft the Law be clear in this, that this is a perſonal benefit, then: Lane 

clear, that this moritut cum perſona, and then the Executoz canuo0 babe 

— 4þis diſcharge: 'Tyis cannot ve tompared unto. a better Caſe; pen war n 

ey Carriage» without payment of Ponrage, ſuch an Jnhabitant who hath this 


ha Pap Pontage fa the Goods of. his Teſtatoz; | fo2 this is not a du, be 
Goods come to pals over the Bzidge, where payment ought to beat 


5 
L have this Pꝛiwilege, ought to be ſuch a Tenant, and if ſuch a — 
big Execntoz, and dies, is Executoꝛ ſhall not have the benefit of annere 
ſuch a diſcharge, reſpects the. perſon onelp of him who is to have th owing t mitt 


not 
9 7 Bing 1 do diſcharge ſuch; a : Ghip of I. $ being at Bea, partum mus 
the, ſame from. the payment of Paiſage, and he dies befoze the Ship _ 


* 


a 18 


dane their . 


Ot att v1 7 214 08H ng 913 
be main knot ek ibis Caſe now is, Udbetper an Erecutoz ofa Cit W 


put, where the King Gꝛants to the Anhabitants oz Citizengoffach hp 


bare 7 © Termin, Hillar. 12 Fac. 9 ; E | 1 


— 
| yisExecuto2 here ſhall bave benefit of this diſcharge; and theſe Wines wall be fie 
den kunnt! of Paiſage, u wn whole hands ſoever thbep ſhall come befoze their 
g And ſo the difference will be, where tuch a diſcharge is granted to any ſingular Nota, The 
perſon koe iſepaograt his 1 and where the Goods are to be diſcyarged are difference 
ſpetallv na named. 2 2 touching 2 
25 bo the amines here, which are not the Goods of the dead perſon, foz he cane . of 
. — Goobs: ' The'Executoz; pe bath the Goods of the Teſtatoz, foz to im- Priſage· 
them, and 40 make diſpolition.and diftributian-of them; accozding to the UUilt 
— and as to this purpoſe, he doth repzeſent the perſon of his Tefta- 
25 It hath been tald, that the D2dinary map, and hath called in ſome to make their 
Fun, but as ta this; the: fame js now but nem incroachment by pim, and they 
woeetend foz this, to baue ihefe Goods ta diſÞoſe of them in tous Ales, but thep 
1 und turn them in uſus ſuos proprios, and this was never ſo known to be, be⸗ 
fige theſe later times; and this is not — (a to continue. 
emen this diſcharge pere, the Lawdoth not reſpect the Goods, but the perſon: 
is to be agreed, that an Executoz b) bis — ſhall not fozfeit the Goods 
he hath as Executoz, neither ſyall. they paſs by bis Gzant, where he Gzants 
2 ſua, theſe ſhall not paſs, aa befoze-:appears  but-if ye will ſpecially give 
s pose, this fyall paſs; though be have the ſame as Gxecutoz ; If an Executoz 
kings an Action.of Treſpaſs foz taking:;away'of Goods, in vita teſtatoris, there 
hin lap, bon & catalla teſtatoris, but etherwiſe it ig, where the Action is 
tht koz taking of * ont — bis own poſſeſſion, there ye. ſhall ſap, bona & 
Jul. 16 B73 7 
Tren doth repzeſent the perſon of the Teſtatoz, but yet not to all intents 


md LUIS 
| 8 bach ben objected out of the wozds of the Grant, (8.) Quod '% vinis 
Linum, buſh pri fiat, aud that thereftse this: diſcharge would go to the 


"Reſp This not to be lo, but that ibis diſcharge goes to the pecſon, bring Citi 
-t6þis-Exerutoz, and fo this here is caſus om ſſus :- 12 185 

dan as ta the Sbips here of the-Teſtatoz, both of them came into the JPoat with 
tenen to unlade, and this was thzg days befoze his death; but the lai came in 
Nn dar on which be died, and of the unlading of this, no intention al. all ap: 


Acht Grant bere of diſcharge from payment of Paige oath to the Goods then 
un be agreed that theſe were vina Civium : Bur be ought to be a Citizen, who is 
Was beneflt of this Ammunity; and where the Commencement, Pꝛogreſrion, and 
aal. nok a thing, of netceſſity is to go together, there all ot them are to be 
whegidz (Þ.it hall be in Caſes ot Relatton, befoze remembzed, out of Dame Hales 
| Ur, ntbe Commentaries, but the ſame is not to be ſo here; in this Caſe of Þ2zt- 
KoinpRelation being here to be in this Caſe; if the Defendant; the Txecutrix will 
est of this Gzant of diccharge at Pziſage, ſhe muſt: then bing per ſelf 
n ee compaſs of this Gzant, which ſhe bath not done, and ſo foz this ſhe is 
i.t0-bedifcharged; but to be foz this in miſericordia,and ſo Judgement ought to be 
bes the Bing again the. Defendant. 
iim Juftice. Where the diſcharge | is, as here it is, de bois Cum, this ſhall 


3 
Cds 
* 


12 Wer 


— Band go to the Executoz. 

4 MHinming chief Jaſtice. This ditebarge is not fo, the ſame going onelp to the per: 
— Nn Citizen, hut if the Sbip had been diſcharged ws 1 ous baue gone to 
eee KUNG, and ſo is the difference, 


775 ; That ne of theſe Judges dying, and others Cucceding of them; this This Caſe ar- 
Uevus long argued again- at the Bar; z nh afterwards, in this Term of 2 gy agaln, 
* 4 $3 [3c 


= 
= 


wn 55 
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12 Jac, the ſame was argued again by all the Judges, and in their Arguments they 
were again divided in opinion, (S.) two againſt two. 1 
Havghten Juſtice. The Defendant pere ought not to be diſcharged from pay 

ment of Þ2ilage : In this Caſe theſe: things are to be conſivered...;. 1, - 
Firſt, The duty of Puiſage, quid eſt, what this is, and vo this grö... 
18 Touching the validity of this Charter of diſcharge: And ag. 

this: N L419 f ; 53 26038 $63: JON STH £3498 1,355 EHNA 1 t7 
1. This is an ancient du in the Crown; and due unto the King and jig Sur 
ſo2s, as a P2erogative, aud takes tts denomination from Prender, 6 k. 
à Quo wartanto againſt the Arch-biſhop of York, ta ſhow fas what caule and 
this by 


ſeto pʒous this to be a Duty inthe (ine 
Bogen, iuch &Charter ewed ye King, 


o 
w% 


be due to the King. . Gn | M 
This Piſage grows due, upon the unlading and bzeaking up of the Bulk of ge 


Ship, and not befoze, which is pacben by Kennicort and Bogens Cart: Jt appears 
alſo by 6 E. 3. that the King did grant unte the Perchants, to be biſcharged from 
payment of P2ilage, and foz this Ammumite, they did grant unto the nim 2 « jg 
lieu of Peilage, foz every Piece, amd this to be paid, within fourty days after the 
unlading, and this was ſo granted by them to the King, in recompence of par; 
 fotbat this duty of Pziſage grows due to the King, upon the unlading of the whip, 

and not befoze. 43 3099 94,04 205 ene FOO 
At hach been objected, that this grows due befoze the unlading, but the permet 

of this is not to be till the unlading. ner dee eee 


obj. 


France, noz pet to any other time, foz that this would make the ſame to be na 
| | 4:1 1 „ 3: 


* 
* V.. 5 


er uncertain. - - bk: | 1 93 
> As to this duty, the ſame wall onelp relate to the time of the unlading, ant 
the time of the arrival, foz that no duty can be to the Ring, to þave this by thediri- 
val onelp; but if it wound relate to the time ot the arrival, then it mod wur 
both the times; and if he be not a Citizen, and a perſon capable of this dan, 
at both theſe times, be cannot have the benefit of it, by the wozds and m 
the Gzant : But here in this Caſe, the duty of Paicage is due unto we ie 
—— — hs : — 0 _ 75 PRs * 
In the next place: As touching ce and validity of this Chanerof N 
charge, the wozds of: which being, Rex dedlit, voluit & conceſſit Majori & commy- 


nitati civitatis London, quod de vinis Cvium nulla priſa fiat, ſed perpetub ind acer 
i A Wo 2058 ? ?: . ry 6+. 318 c 


quĩeti. Ef ane 
Firſt. This will be agried by all, that none ought to pabe any benefit ok thin Cui 
ter of Ammunitp, but ve ought to-be-a Citizen, in facto, and in every regard, 


12 Aſſiſarum, unte the Caſe in 12 Lib. Affiſarum, pfadito 35. Breok tit. Grants, plac, 66, Wen 


placit. 35. kec. Charter of Conuſans of Pleas was granted to the Dean and Chapter ot Devamick, 
that they ſhould habe Conuſans of all Pleas which concerned tbe Dean aid Cþ 
and their men, in the one Bench oz the other, excepting Pleas of the Cron ſeꝶ yer 
a bominibus : It ts there queſtioned, who ſhould be ſaid to be talis homo; Whether 
their Uilleines, oz their Domagors, but bp all agreed, that he muſt be hoo: "$0 
pere in this Caſe, be-ought to he a Citizen, and a perfect Citizen to all intents, wi 
is to take any benefit by this grant of Immunity; and as in the other Cale. he en 
of neceſſity to be homo, foz that this, there was part of the ſubſtance of the den; 
ſo here, be that will be within thecompaſs of this Charter of diſcharge frompif 


ment ot Pailage, ought foz to be Civis. | the 


12 = Termin. Hillar. 1 Jac. Pare-UF 


Reſp. As to this, the tame is not to habe any relation tothe buying af te dumm in | 


r 
BY Ls 
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I Termin. Hillar. 1 2 Fac ar” 


"ae Charter herr is, vimis civium De vinis civium, nulla priſa fiat: Jn this Caſe: 


. 


he ing cuando, they ought to be the UDUines of a Citizen, is to be conſideced, foz 
qigis bert lelt not erpzelſed, but uncertain, yet the matter of the Patent makes 

{« certain enough, aud a ſufficient expaeſſion of this herein: And as to this, the 
ex of diſcharge ought to be applyed unto the time of the diſcþarge, and ſo by 
gigconfiryction, they ought to be vina Civium, at the time of the unlading bf the 


Al. 8. Dyer. fc 12. A good Cale; av touching the expolition ot time, where the 
ation of a end fox the payment of Parctage-money, was in this manner, 
if the Ualte dyed befoz? Michaclmar, without-JTue of her body then living; 
Le Dbiigation. would be void ; the had Aſie of her body, and dyed, and at. 
1158, vefaze: Michaelmas, the Aue dyed; there adjudged the Dbligation'/ro 
that thefe wozds (then living) ſhall relate ad proximum antecedens 82 

. 


1 1 


635-4 Ait was, Recordare faviac loquelam, que eſt in comitatu tuo inter R. exe- 28 H. 8. Dyer 


mam tclment: A. and the Defendant, de quodam bove, ipſius R. capt. It is there f. 17. 
ep wich That by the Name of Executoz; the pꝛopertp of the beef: is ſup⸗ 
ee to the Teftatoz ; and afterwards by another Wozd, the UUrit ſuppo- 
þ the-p2oyerty to be to R..and-ſo a repugnancy-in the UUrtt, pet the UUrſt is 
Warded yood ; (o that by this it appears, that thefe ſhall nat now be ſaid 
code of G2orge Hunger, who is beads S that now here is a double 


Faſt Wmd:ther theſe Goods thall be p2ivileged from papment of Þ2iſage, in re⸗ 

Net the UUoman, the UUidow of George langer, fo2 the hath-here pleaded , 

like is ldera fzxmina: As to this, foz her quality, ſhe cannot have rye benefit of 

ant of diſcharge, foz that ſhe cannot be ſaid-to be a Citizen, 38 in the Book 38 Lib. an 

es and 45 E. 3. f. 26: being all one caſe in effent : Jt was found by Dice, 4 E. 3. f. 
| of London, That one Oates was ſeiſed of certain Tenements in the 

bw of London, and had deviſed the ſame unto the Guardtans of the Pauſe of 7, 
Mrety, in Poztmain, without che Kings Licenfe; which was returned into the 

— and upon this, a premunice facias, iſſued to the terre Tenants, to ſhew 


1 eier Tenements ſhould not be fozfeited to the Ring, and there the Cuſtom 


LF x 
*S 


was pleaded to deviſe in Woztmain- * 


And 


14 Termin. Hillar. 1 2 Fac. Partlll 


N And there it is ſaid by F inchden, that Citizens ought to habe tuch hs 
(SY thoſe fo wham fuch Franchiſes did extend, (S.) to thoſe which were . 
Inherits in the ſane City, by wap of Heritage, oz which are reciantes 8 taublegth 
foot and lot; and that he which is not ſo, ſyall not be ſaid to bb a Citizen, tebete m 
tommozant and reſiant, Tubiectssto ſcot, foz payments, and lot, to fupplp the — 
and vffices there eligible ; and if pe be not ſuch a one, de wall not de lun ohe 
within the pꝛivilege of a Citizen. 


6 fo 
* * 
.. 


„ Khpis Moman vere, the Defendant, notwichſtanding by the: Cufiom of we Cid. 


- 


e bath came Paivilege as to Perchandizer, during her Widow-ybod, ind lo 
oo purpoſe ſpall be ſaid to be a Citizen; but this is onelp quodaMinods; — 
is;not-ſubject to trot and lot, and theretoze theſe Goods ſhall nor Vave the pytvii 
to be diſcharged of: Pailage, in reſpect ok the Defendant being the Widvwof George 


ge. S po LA ent., eee e eee 
„be ſecond. matter here coyſiderable, is, Mpether tpeſe Goode, dein in the 
hands of tþe Defendant as Exovutrix, and ſo quodammodo the G of the Teſs 
toz, whether theſe Goods in regard of the Kings Patent: De vinis Ovnm quiia 
priſa, ali be capable uf this diſcharge of Paiſage,.that thep ſhall not be difcyargh : 
And in this, as to the Goods in the hands of the Executoz, they are bony , 1 
youwen Action, and not.of others: The Rings Gzants ought to berconfiruedacts; 
ding to bla meaning, and this moze- eſpecially; in:ſuch general grants.aoth6:ſ2mais 
ere in this Caſe. (ne e 2235 23 BIG eee 
7 bona of Frances Hanger, in poſſeſſton, but not in rigbtt. 
1s Eliz. in , his Caſe was adiudged in 15 Eliz. in the Exchequer, and tememted ke t 
the Exche- pars, tol. 46. in Alton Woods Caſe : Ring E. 6. by vis Lettecs Patents en ena 
9 {cientia, & meto motu, did Gʒant unto Crouch, omnes terras dominicales Maerit de 
Wellow'3 At was -apjudged, that the cutomary Lands beld by Copy, partei bt he 
ſame. Yano2; did not paſs, and pet they are alſo tn Law, parcel vf the Deinznyof 
the Pano, foz that the Gꝛzant of the King, notwitþſtanving'the wozds* bein 
certa ſcientia, & mero, wotyy, ſhall not be conſtrued to paſs ang other thing 
queſtion, in caſe of a common perſon, theſe ſhould. well paſs, but not 
| Kings Caſũ e. 2 i et „ ee en en 
Kellaway, +  Kellaway , fol- 148. b. placito 29. In & Qn Wartanco, tbe Ain Gen 
f. 148. & was ſhewed, by which was Gzanted unto him; that he, and ali his Tenants} 
Pondz of L. ſyalt be quit of Toll thzough the \whote:Kealm , the which Charter 
was Jnrolled, and be ſyewed that pe was a Teuant ot the ſame Þonoz:*Þ was- 
demanded of him by the Juſtices, Whether be was a Tenant mediate h nne 
diate, and he ſaid; per meine, and therefoze it was awarded, that his Franqii 
: as to this point, ſhould be ſetſed;into the: Rings bands, becauſe he was wee e 
rH. 7:f.13- nant accozding to the common-Uſage3 1H. 7. f. 13. thts Cate put du Bf a 
not denped: Af A. B. Sheriff,02 other Dfficer, be in the Kings. vebtbyreiſon'l 
bis Office, makes pis Executozs, and dies., ibe King pardons the Exerkidz3y 
their pzoper names, omnimoda debira ſua , theſe Executozs ſhall neber. tale um 
advantage by this pardon, because in effect, they are the Debts ot mud fete 
perſons : It is there ſaid, Qod quælibet pardonatio debet capi fecabdum\i | 
2 R. 3. f. . tentionem regis, & non ad decepfionem regis, and to this purpoſe you 
fol. 7. att} i of ng: chew J ILLNE d 1 BL Wee 
At a tenant in ancient demeſn hath a Pzivilege Gzanted to him, to be diſchatged 
' from payment of Toll, if be make his Executozs, and dies, bis E not 
ave this P2zivilege. ©: : :::: :: COT EPs , 87 
f 0 —— this Caſe, inaſmucþ as theſe Mines were not abſolutely bon: of 
Frances Hanger, thougb ſye map have an Action foz them, pet quodammodo y 
are hers; theſe Mines were unladen after the death of George Hinze; al 
therefoze , neither in reſpect of bim wþo is dead, noz pet in reſpect of the * 
1121 2 
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m bis bi Uuidow, being bis Gxecutrir, are theſe UUines by thts Charter to be dif: 


charged from payment of Pziſage 3 but the lame ougþt to be patd, and ſo Judgment 


i be given foz:1be Kings. 
3 Doddericg2 Jufttee. That Judgement ought.to be given againſt the King, fog dif: 
quraeat Þ Puilage- foz theſe UUlines, no Palſage being here due, the Defendant be- 
ian habe the benefit of rþis Immunity Gzanced-by Charter. 
s rouching Þ2iſage it ſelf: This is a right ſetied in the Crown of Englod, 1s 
ative, and this hath been ſo time out of minde. 
136-31+ Cuſtuma magna, which was the Merchants, by Charter granted unto the 31 E. 3. cu- 
ging: Cuſtom foz the UUores bzought in, and foz this, the King Gꝛanted unto Fum« magna. 
2505 Ammumties: The one was, to be diſcharged ofPziſage : And foz this, 
did grant unto him fox eberꝝ Tun 2 s. and (his to be paid within fozty days af: 
— . — of the pip, and this was ſo dane by the Perchants Strangers; 
ogiginal of this is in the Tower, 31 E. 1. anda Tranſcript of this is in the Ex⸗ 31 E.z.in the 
and Commiſſions habe ben upon this. Tower. 


.. 2. Caſe 15. mentions this to ba richt in the Croton, but yet granta- aa. 8 fol. 3. 
by 


H. 8. Dye; fi 42. I Marie; Dyer, l. 92. 1 Eliz. Dyer 165. as touching things 
indie ober by the King. 


Ibis Prtſage tu an Inheritance incident ta the Crown, and pet ſuch as the Ring 


ant awc, md from te yen; of this, be map diſcyarge any particular 
6E.3: 1.5. Cale 15. and f. 10. Caſe 28. and f. 51. Cale 50. veing all ones E. f. 3. 


and; the fone Cale, the which was thts, John Archbichop of York, did ohalleng: be. 


of UUlines in the Pozt of Hull, (S.) to have two Tuns of twenty: A Qa 
wiecanto ing Ibis was bz0ught. againfi-þim, and upon this be claimed to habe the » 
dun mite of the UUines , and the buying of them, after Pziſage diſcyarged , 
fo > ere was a Re-ſeiſer:; Afrerwards another Succefloz of his took: Pat 
a/Qzo warrants: dgougþt against him, be diſclatmed in this, and did 
Snaps hate onely the firſt taſte of the,UUlines , and pze:emption, atter the 
88. Pꝛiſage: Afterwards, William Arch⸗Bichop of York, did pzefer a 9 
inn to the King, to be reſtozed. unto ihe. Wd Palvilege, fo2 to have the Pats 2 5 


8 SE. 3. This Caſe. did bein, and 6 beg, be began to plead; Excep: 
tows ken to the pleading of tþeReftiturionof bis Kranches, be was put to anſwer, 
in bald, that he bad no full Reſtitution, and that befoze he had this, be ought not 
dunner; chi ts. mention made of the 2 5. and there it is ſaid, that he ougbt nat 
wis of Merchants Strangers, but to take it in kinde : Then be pleaded. a 
„ by which he granted omnes priſas ſuas unto un nr this the ſeveral 
mers were Pledded. - 
bes Taſetiyo:Woints were mobed: 
\Wpether:tye Charter it felt did carrę 3 not, and fol. 51, adjudged, 
ha! the Charter did not carry tr. 
$econdly,” As touching the Diſtlaimer 3 and to this it was adjudged alſo, that this 
Amer by the Pꝛedeceſſoz, ſhould bind the Ducceſſoz, 6 E. 3. f. 5. 10. and 51. 
chere in che end it is ſo adjudged. - 
leurbing tbe &üreats in che Exchequer, 22 H. 6. fol. 10. in the Caſe of Wooles, a2 H. 6. f. io. 
2 rh this Caſe of & E. 3. hut there was no doubt made of the right of Pei; 


| he main point here in this Cale, reſts in this, (80) Whether this Jammity , 


to be diſcharged of Pzicage, ſhall extend to ryeſe goods in the hands of an Execu- 
the benefit of: which; being: toiturn to: a dead man, who is not {in rerum natura: 
is no doubt. to be made ot this, but that this grant being thus made unto a 
Politick Body, ſhall extend ta every particular Member of the ſame, in þts _ 
ra 


= * ' 
, 
. _ 
4 - 


I 6 
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— — 


40 E. 3. &c. 


21 E. L 12. 
27. &c. 


5 H. 9. f. to. 
&c. | 


Termio. Hill, 
43 Eliz. &c. 


' Gzant was made to the Politick boy, but the Natural body to take benefit of this 
but pere they ſhall not yave benefit of this Charter, foz thoſe Goods which the 
have in tbelr Politick, but foz thoſe which they have in their Natural Capariy; 


: . 
ral capacity, 20 E. 3. Fitz. tit. Corove, placito 125, A Citizen of London ſued anaps 
peal of Robbery ; the Defendant gaged Battle, the Plaintiffſaid, that he was x Citi 
zen of London, and that they babe there ſuch a Franches, that no battle thall be & 
ged againſt any of them; this extends to every particular Citizen, 21 E. 4,12, & 
17. the Cafe of Notwich to this purpoſe, & 8 K. 2. Firz. tit. Grants, placito 50 
King Thu by his Charter, did Gzant- unto the Town of Lyn, that they hond he 
a Bourgh, and wat they ſhould pave a Pzovoſt in the ſame Ulle, and hal they 
ſhall be quitted of Toll , per tout le Realm; and did alſo Gzant unto them. by 
the ſame Charter; that if any one did take Toll of them, contrary to the Charter 
tþat, ey might cake again of them in Withernam, within the Juriſdigin: ge 
terwatds Ding Henty the third, rehearſing the Charter of King John his Rather, 
didG:ant unto them, that tyep would have a Pajoz and two Baxliffs, am that 
they ſhould bequit of Toll, per tout le Realm: This Gzant was made unto the Þ& 
litick Body, but the Natural Body to take benefit of this ; to pere in this Caſe; the 
3 


ey 


Pe who is to take benefit here of this Charter of Diſcharge from payment of pzi: 
ſage. | 
Fuſt, Pe ought to be a Citizen of London, and this hath divers ſignifications , 
ſome are there Jnþabiting, and fo in this regard they are called Citizens: Butifhe 
_ not us ſocieratis , this Charter of Diſcharge of Pziſage ſhall not exten ine 
[#. . : b p 1 * * ; 2 4 2 
Ailſo''overy one which hath Land in London, by-Cuſtom there he may deviſe this 
in Po2tmain, and yet notwithſianding be is no Citizen, 5 Hl. 7. f. 10. & 19/45 E. 


©3. f. 26. A Citizen is ſuch a one, as-dught to be ſubject to ſcot and lot, and he aht 


to be uber homo; ſcot and lot are particular papments impoſed upon eben one, 
but extends not to one who ts commoranc in another place. vis 
De ougypt to be a Citizen and a Free-man, and allo commorant there who is ts 
þave benefit of this Charter of Jmmuiiity.- * | et 
And therekoze as to this purpoſ?, there was a Caſe in the Exchequer, 4 K6 
Rot; 14-02 18 Knowls Caſe, there he was a Citizen and a Fre-man of London; hut 
be left his commorancy, and dwelt at Bi ictow, and pet remained a Citizen and a Fix- 
man, and was cligible to be called unto-any Dffice 3 there it was pet adjubged, that 
he would not have the benefit of this Chatter, to be diſcharged from the paymentof 
Pꝛiſage; but he ought to be alſo a Pouſe-keper in London: Hut if pe be a c 
zen and a Freman of London, and de dwell there ; as if he keps no Pouſe, but 
takes a Cbamber there, and ſo is an Inmate, this Charter of diſcharge ſhall not ey 
tend unto him : And this was alſo ſo adjudged in the Txchequer, Termin. Hillar. 43 
Eliz. Rot. 22. in the Caſe of Sachevertil, and Thom. Snede : An Infozmation was 
bzought againſt them by Coke, then Attoznep⸗General, foz taking of theſe Mane 
wine payment of Pzilage, and adjudged there againft them, becauſe they were but 
inquilm. ; bp: "4p 
By this Chatter here of diſcharge of Pꝛiſage, thewozds are theſe, (S.) De vins 
Civium, nulla priſa flat. cs Ut ant? LEM 17 YR 
As to this, it is to be conſidered, what manner of Citizens theſe ought to be, (.) 
Citizens, Free-men, '8 Commorant, not in a Chamber, but to k&p a bete Male 
there 3. and tts is ſufficient, as touching the perſons who are capable 10 he 
benefit of this Charter of diſcharge of Pziſage. | 8 
n the next place, as to the Goods, what Goods ate td be fred from payment of 


1. Firſt, The perſon to be diſchacged,ought to be the ſole Dwner of theſe Goods, 
2. Secondly, Pe.ought to be the ſole Þ2opzivto of theſe Goods: — 
3. Thirdliy, Þt ought tobe the true Þ20pzietoz- of theſe Goods. 


4. Fourthlj 


1 
. \ 
\ 


\ 
LY * 


— 
ee and. * SF" 


Part III Twas. Hilla. 12 Tac. 


L_—_—— " a : : — 
4. Foucthly , This p2operiy ought to continue fo in pim, without any altera⸗ 


1 As teuching the firſt, That be ought to be the ſole Owner, and therefozs-if 

yave chem jopntly with another, Pziſage ſpall be paid foz theſe Goods; as if a 
Citizen and a Stranger be joynfly poſſeſ.d of Wines, they fpall pay Þziſage fog 
thiſe, orherwile this Charter of diſcharge fyould be extended to a Stranger, ths 
which hall not be. 


, &.condly, Pe ought to be the whole Pzopzletoz, for if he habe the general, 


d another the ſpecial Pzoperty ; os if be path rye ſpecial, and another the general 


Poperty, thep ſhall pay Pziſage 3 As if a Ci izen do pledge UUines, be now hath 


them ths general P2operty, and the other the ſpecial Pzopertp : And if a Stran⸗ 


ger do pledge Wines to a Citizen, pe halb the ſpecial Pzoperty, and the other the - 


; if theſe Wines be unladen, Pziſage ſyall be paid foz them. The reaſon of 


this is grounded upon 34 ff. 3. Brook cut, Pledges, placito 28. 13 R. 2. Brook tit. 34H.8.Brook | 
pledges, placito 31. 22 E. 4. Fiz. tit. Bu. placito 121. & Plowdens Commentari s, tit. Sæc. 


* inNich. 1s Caſe, 1. 487. 34 H. 8. A man doth Gage Goods in pledge foz 40 l. boz- 


rowed upon them, afrerwards the Debrcoz is condemned in 100 l. Debt to another 
Goods ſhall not be taken in Execution, untill the 40 J. be paid, foz the Creditoz 
pech an Intereſt in them, as in 22 E. 4. f. 10. A Leaſe made of Land, anda Flock 
of Sheep foz pears, thep ſhall not be taken in Execution during the Leaſe; alſo Goods 
taken foz a Diſtreſs, ſhall not be put in Execution, 35 H. 6. fol. 25. Symon Eyre found 
Goods of another, and bailed them over foz money, there the Swner map take them 
again, 22 E. 4. per curiam, a 
Jf a man Bails Goods unto on: in Pledge, and afterwards he is utlagatus, the 
ging ſhall not have theſe Goods befoze the party be ſatisfed: Af a Leaſe be 
made to one foz years, of Goods, and be is after uclagatus, a Scire facias iſſues out 
fog the Ring, be ſhall not have the Goods till the Leaſe be ended, 13 R. 2. A 


* Cermoz is diſtrained foz Kent behind, afterwards be is attainted foz Felonp, done 


befoze the Diſtreſs taken, per Curiam, the Ring yall not have this Diſtreſs as a 
ſafeiture, unleſs he do ſatisfie the party who diſtrained, foz this was lawfully ta: 
ken, tempore captionis. And if one do Gage Goods to another, and after wards 
isattainted of Felony, pet the King ſhall not have theſe Goods thus Gaged, with- 
out payment of the ſum foz which they were Gaged; the reafonof this is, be: 
tut that neither of them path the abſolute Pzoperty in the Goods ſo Ga⸗ 


3. Thirdly, Pe ought to be the true Pzopzietozz As if a Stranger do bzing o⸗ 
berWines, and afterwards fraudulently, and of ſet purpoſe to defraud the King of 
bis Pziſage, ſells theſe Mines unto a Citizen, to be ſold unto him again after the 
ode foz theſe UUines he ſhall pay Paiſage, becauſe ye was not the true 

of them. 


4. fourthly, This pzoperty ought always to continue in him, without any alte⸗ 


| ration and diſabilityof the perſon; As ifa Citizen be diſ-franchiſed befoze the un⸗ 


lading of the UUines, then pe shall pay Paiſage fes theſe UUines. And this 
fiurth matter bzings now this main point in queſtion, 
O5. And as to this, The queſtion ariſeth by way ot an Dbjection, UUill pou 
(hs = — 1 here of diſcharge of Pzifage unto the Goods of an Executoz ? 
.cannot be. | | , 
Reſp. As to this, foz ſome Goods an Exetutoꝛ ſhall have the pꝛiullege tobe dif- 
gargedof P2iſage, and foz ſome Goods not ſo. | 


uch Goods of which the Tetatoz was never actuallp poſſeſſed in his life time, 


Met at the time of his death. foz theſe the Executoz ſhall pay Paiſage 3 But ofher- 
wilt it ſhall be foz thoſ: Goods of which the Teſtatoz was actually poſſeſſed in bis 
lite time, and at the time of bis death, there foz theſe Goods the @xecutoz fs not 
(0 pay Paiſage, as pere in this Caſe now in * 2 
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nn 


Jf a Citizen hath a Factoz.who ſells Goods and buys Wines, and bzings them 
bither after the death of the Leſtatoz, the Executoz here ſhall pay Pziſage fz ther 
UBines, and that becauſe his Teſiacoz was never in his life time acualiy 
of cheſe UUines : But be ſhall have the benefit of this diſcharge, onely 
Ames, in which the pzoperty was in the Teſtatoz in vis lite time, and ſo continy, 
ed alls at the time of his death : But anExecutoz wall not have this bench of tie. 
charge of ÞPziſage, foz all ſuch Goods as be hath as Txecutoz, and which fall be 
aſſets in yis Hands, but onelp with the reſtraint as befoze : Pere in this Cale, the 
Teſtatoz dyed befoze the Wines arrived in the Pozt 3 whether foz theſe URineg the 


Ececutoz ſyall pay Pi lage, oz not. : | 
As touching the Cafes and Keaſons why in this Caſe pere the Defendant @xecg. 


| trix ought to be diſcharged from papment of Pziſage foz theſe Wines, 


Greysbrook. 
and Fox 
Caſe, &c. 


0 


10 E. 4+ f. I. 


Oby. Firſt, the nature of theſe goods is to be conſidered; pere the Abjenion path 
ben made, that a dead man can have no pzoperty in goods, as the Merſe is: 


* 


Da tua, dum tua ſunt, poſt mortem tunc tua non ſunt. | 

Reſp. Jn anſwer to this, That notwithſtanding in verity and truth, a dead man 
can have no pzoperty, pet in the Judgement of Law, the p2operty remains in him; 
and Fox and G:eysbrooks: Caſe, in Plowdens Commentaries , fol. 279, is good 
Law. 

Obj. Alſo an Dbjection path bien made out of the Judgement giten (s. J que 
fuerunt: As in an Action bzought againſt Executozs, who plead fully adminiftred, 
and found againſt them, they ſhall answer, De bonis que fuerunt teſtatotu, if hep 
pave anp; and foz Coſts, de bonis proprus. | | 

Reſp. But pere a diſtinction ts to be made, between the Goods which he hath as 
Executoz, and which he hath in his own Right: Thoſe which be hath as Executoz, 
he is not to foafeit them, by Utlary oz Attaint, and this pzoves that they are not his 
gooda, foz that all bis ſhall be fozfeited : So that rei veritate, be is dead, but jet in 
Judgement of Law, pe ts living in repzeſentation, foz that Executozs do repzelent 


wos perſonof the Teftatoz, jt 
But pet to come nearer, Wyoſe Goods are theſe, the pzoperty cannot be in ſuf: 


pence, but the ſame muſt be in ſome body: A moyn map be an Executoz, and pet he 


cannot habe any Goods, and therefoze the pzoperty in them, in Judgement of law, 
remains in the Teſtatoz, 

10 E. 4- f. 1. An Executoz grants omnia bona ſua, thoſe which be þath as Erect: 
toz, do not paſs by this Gzant. | 

\ Again, an Executdz hath not in him an abſolnte power to diſpoſe of tteſe Goods 
which he hath as ETxecutoz, pe cannot deviſe them: By act in pts life time, he may 
gibe them away, but this ſhall be a Devaſtavit in him, but of his own Goods, he may 
make any diſpoſition as he pleaſeth, ; 

Again, it is to be conſidered, foz whole benefit this not paying of Pꝛilage here 
ſhall be, this wall not redound to the benefit of the Executoz, but the ſame ſhall be 
koz the benefit and avail of the eſtateof the perſon who is dead. And though bis per: 
ſon be taken away out of the Woyld, pet pe path left his Eſtate here behind him, to 
be diſpoſed of foz payment of his Debts. | . 

Again, foz what reaſon will pou now take away from bim this Pzibllege of dil 
eharge from payment of Þ2iſage, givenunto him by this Charter, becauſe he deed 
betwen the coming in, and unlading of the Ship ; if be bad lived, he fhould-then 
faz thete Wines bave had the benefit of. this Charter of diſcharge of papmentof P 
ſage, and yall this act of God now take this away from him 3 it hall not do ſo, fo; 
tha: the ac of God ſhall not turn any man toa p2ejudice : And here is no att at al 
done by bþimſelf, any ways to diſable him from having the benefit of this Amun, 
and therefoze the act of God, by death, ſhall not take this away from him. 

Aifo th's Charter was Gzanted foz the increaſing of Trade, and the 
foze it ſhall be Conſtrued largely, and as beneficially foz the Subjet — 


Polſefſe 
tos ſucy 


: 8 SES i= EM a” we: 


1 


mn be bath bere tet an Eſtate behind him, though bis percon, be 


gourd! = 7/443 ür; zen 2 eb 301 l M 
0d. It hath ben again further Jected, that true it is, that theſe UUlines-here 
Indgeent of gw, the Gogds:vt-Geargetlanger 3 hut be wpich is to habe 


Kings 
wart nog pe 8 
the abip;, the Ring ig ee 
Ai and onother-vevind tt; and pe. a 
— bade zwis in tyis manner, ag it ought to be taken, and the other ought 


jim 


* 3 (2 ” r 
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to herd from, 


ould tarry. foz the umading of the Ship , 


5 


3 
1 7 


inte the King befoze the unlading. 


let 


away, be makes bis Executoz, and dies; afterwards,the. Felon. 


a Franches, and there be waves them; the Loadof, the, Franches, | | 
Ma eh denz wa1a;a.thall not have them, ien bis Gpecuioz Wall aue-this, Paibt- | 
Pere the paibilege is annexed unto the pzoperty which be had in his life time, | 


a-therefoze-after his death his Executoz ur benefit of this. ah 
Et, h 5 f 


p. In unſwer to 61 we nos hn bed tal; 
wither the romp ofthe Dent Chae, Hey: Ks if! _ 
Gpanits to one, all his Tenements and taments in — met * 
veldſon there, by 16 Eliz. Dyer, his i carry the Kdbowſon, fox it's kn eres 


tament. 

ere In this Cafe the Gꝛunt is, Qod de vitis Civium, nulla priſ mn 
23 his perſon be dend ond gone, bee — ts Goods do r 
nefit of diſcharge of P2iſage; Wall redound unte vpich doch & 

And ſo upon the whole makter, Judgement 

and fo2 Frances Hanger the | 
ged from payment ot 4 
Croke juſtice. 
_ reaſons; K 


Dr 
8 — OVA wa day: — << <A <br wet ea * 
2 — 


1 ineipit fine ordine, Pe will end in Torifulon. 
! thertfoze divide this Cale tuto parts: As, 2 
© 7 — ws 2 true kadett Gzanting of this Charter ache 
— ip rr tri * ee oO 
Pariaments, Þ Recozds being on e Me, 
xy wozthy of obſervation. : 


Thirdly, e Gant it tet, in five art nr 
s A. y — which tele 2 5 


Ly 1. Fieſt, To o whom this Gant is thus made. 

2. — To what thing this G2ant is to be _m_ 
* „De quibus rebus, of what things this Gzant is 
y, What perſon wall babe — 9 "oj this Gꝛant (the len bur 

Gzanted toa Body) and another takes benefit by it. 
, What kind of Pattage this is, (S.) Dne tim to be taken, ante, her 


Fiſt 
oi the other, a retro, behinde the Paſt: And in this it un 


| 66" Firſt, Quid nomine, what thing this is. 
| 2 Secondly, Quale , what Inheritance this is. 


font . era, IT this is due. a 


us perſonis, 
5 and bow this is due, and Ks gever 


life fe; 
ESE If all theſe thordld be egainli me, that be is not hert Cini 


Wires vina civium, pet it is u tient Cafe, that no Judgement her i 


tos the King. 
np Argument of this Cate, J wall miſwer the Exceptions and tien 
oak und J ſpall make good my opinion fn thts Caſe, 


1. Fit 


WG-4 ee, drove e 
| £5 * 2 > 
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Kecoads being venuſtatis & verjeats monument. aun 
Fd, Secondly, By br Books Cales. | MI] 


B Judgaments ng the N | 
Ms . dee being, al Sivan, nulla pril 
wg | o cques ofthis Szontare erp evident to d out of the WERE , 8 


ye bello; of K. Traffick,, inward and outward 
FAN, fr he nent Crs a Kei, na oem 


Ad he ler aud the ſoul of this Jiland, which canoe Saud and ſublll th: 


« 4 ly, | . | e of the Gaby, ignei mures, oz the Þ 218 | . 5 5 0 87 
met BEE Heal fg FT esu 
> Bt 2 was adage i obea 2ant, and that: 

al are the Gates of the Land. 


| 1 ol e his is Cor regis and this Charter here was ; Gzariet 


. — — lucceſs 2988. Una lex n 
adi ligeray are to be preferred befaze alienigena; this both much enrich the City, 
gain is mixed with the publick : But then the Gaſcoyns, Almagines , 

in, did complain, ihat London had taken awap from them all their Trade of 

— z upon this, ſc theſe Statutes of 27 E. 3. cap. 7. againſt Licenſes foz pallage',,,..... .c 
Kcols » Wooifels, oz Lead, out of the Kealm, and 42 E. 3. 2 8. That 27 K. 3. wc: 
7 * erchant ſhall go into Gaſcoyn fe UUnes ; ſothat by this, paetgdi 

| en to the Gaicoyns, thep onelp to bzing UTlnes in er, and in this atran- 
ere preferred : But this Act was but cos one pear, ko 4 Z. 3. ap. 4. his 


and this ng payment of Priſage, hath very much encich- 

it ot London: By this, Rabigation bath ben entreaſed, and Strangers 

red lr 445 — on age 1 rot all — and policy, to paefer Strangers, be⸗ 
a 


f to the next and third — touching the Gꝛant it ſelt, ot wis diſcharge 


KMuilade ; And in this, 

8 14 Firl | . Waicage Is. Priſa eſt vox artis, and derived a prender ; It is but 
zun z and this which is ſo taken, eſt priſa, Nulla priſa, &c, videlicet yoth ex 
lain ih 3535 as * + Wiki tits th be 

$ecoodly, aid eſt re, genus, ; a 

momma dutp, due unto f the King by Cuſtom, and the ſame a pꝛ ee pin 
ding, be having by this a good Title, to habe and take of all Eanllg On 

Ie much, bzinging in Mines from the s beyond Bea; fozif he b 

Wine: _ ny oy — another, to have ye Pee, — FEE is 

colour ut the ſame Mines ought to be b2ought bepond 

; 4 terminus a quo, and lo to be b20ught unto the Pozts here, rg cents ad ad 


\F here bein the Ship ewenty tun, and above, then che nz fo have io tan fo 
© 2 this — the ing d. Cree n Peftet Ev und, 
8 8 is 
en Poptage 20 3. fox rvery tun, And thi s deſcription — iO pes 


tao: 
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ved by a Amd Epen Geld elt ound " te; with che manner of Si Wang i 
(S.) Dne tun, ance dolium, and — other a ty Ka eee 
Be. zilage is called in an old K eta Priſa; ef g. certs 'prify: 
7 5 a ebers er 5 8 20 all Which is Pobed by Nerds an 
In Ret, hes WR Penman ins reßns, videhicer,, de*certis prifis; Nc 


5 Jutz 

tium, 40 H. . tus humero) if ten tun pen to have one tun; if twenty, then : 
reg 10 l idr vetfafe abe dame WHi-andiens: Tune? J and « Flee of 
. 201 2 


W916 
Ui OY patentiuft; 29 1 end & cent ra fo called e 
to ve an 3 dug, due unto. the Bing of Common Right, . hh 
20 R. 2. preſident, memorandum eſt; Fos ren 


| . ige i he comes infra alique 8 e 
vigintis dolis, to bave, duc 14 5 (S. ne befoze, the other be 2 
das fort 55 ur arrives, 1181 is due, & pro quodam vero pr k 


Da: 
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In Rot. paten- *** 
tum, 28 E. 1. (al 
In Rot. paten- 
tium, 20 R. * ; 


a9; 


4 5 balng hither to fell, 


6:04 


_ 
1 . 


in Scaccario, 
fol. 265. 


1 3 be Common Liv they wrie-not to be acquitted, vut't to- pa} 76 
* Auer. per Mercatores , inf 4 med ny & than fevis, 


allo. ä 
Fleta, lib. 2. m_ lib. 2. cap. 22. ee Pincernz, © Officium PEHIRT EA 
cap. 22. (Fc. th | ain voy carcata, urn ddl inm vini eligere in prora Voda op 
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dmniurh ano rum teędorum, to by free from Murage, Pontage, ard 1 at 
m mercatorjew, of fail and ſpeædy Juſtice, ſecundum legem mercacorum, 4 Mi 
1 he Fountain or Pontage and Pziſage, to have one run befbze, and am f 
behind the mak diuers other Pzivileges were ben granted uo the 
and e chat ts, p proprer | has libertates, did gra unto the King duos (obdos, to be 
pald infrxquadraginra' 15 ſd from hence it map be colleded, that P2iſage oug 
4 be 5 ithin fo2tÞ dirs : Ak this we ning had from Perchants, n 
ane ir own Gzant, foz the Jmmunity Gzanted to them: And this is 
Bu „ ſo that the King hath this Butlerage of Perchants Strangers: And 
Pal age of of n. Ang glois, notof Strangers, but of London Perchantss Je 4 
t 'of them,” ©. 
ye nertplacettis to be — Qualis eſt priſa; Titz Whit 
ich the Kin Fo Gant. pure, ging inſeparable from bis perſon; © 
8 i , e ble, inſeparable p way of Gzant, hyt well feptrable, by 


3 


„ 
4 , 


Nec 26 46 Kerle 15 E. 2. The ning did Gant, unto me were 
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part III. Termin. Hillar. 12 Fac. 23 
n yer upon the arrival of the UUlines : But all theſe together makes the Paiſage 
vue 


Chis Caſe here in queſtion, as to the duty of Paiſage, may be fitly exampled unto 
Hales Caſe, in the Commentaries, where pe and his Wife were pofſefſed of 8 pame Hates 
1caſe fo2 years : Juſtice Hales changed his Keligton, but vindicta & ira dei followed Caſe, ac. 
this, he was never his own man afterwards, but diſtracted, Firſt, Pe put vimſelf 
ino the Water, and be afterwards dyed; his putting of himſelf there firſt into tye 
er, was to be reſpected; ſo here in this Caſe, George Hangers putting the 
ines firſt into the Ship. 2 
Obj. As to the Dbjection made, that here was not Civis, 
- Reſp. As to this, pere is Civis & vina Civium ; Cuvis eſt maſculus, 02 Fæmella, 
his Charter of diſcharge of Pziſage goeth to both Sexes : This wozd Civis is ta: 
ken five manner of ways in our books. | | 
Firſt, Civis re, & non Reſidentia, and ſuch a one is not in Judgement of Law 
a Citizen, and this appears to be ſo by 35 H. 6. f. 12. precipe I. B. in Debt; Ci- 35 H. s. fol. 
s Ebotum; Non reſidentia, 36 H. 6.f. 28. Cive & pannarie London, and he did not 22: 6 
well there; this not good, foz he map be pannarius de London, and pet dwell at York, 36 H. s. Lad. 
4E. 4. f. 10. where one is Civis de London, and dwelt in another place: And if 
this ſufficeth not, in legis aſtimatione, non ſufficit, in regis conceſſione: If be be a : 
nent onely in name, this is not good, by 24 E. 3. f. ). 5 H. 7. f. 10. & 24 E. 3. f. 7. 
1 if ye be not a Cittzen, and a Frte⸗man, be cannot by the Cuſtom deviſe c. 
his Lands in Poztmain : Alſo if be be but Inquilinus, thts will not ſerve pis 
tur, but he ought to be a continuing Citizen, and reſident : Ye ought to have 
jn habirationis, & jus ſocietatis: Ak in the Interim pe happens to be diſ-franchiſed , 
wall not then have the benefit of this diſcharge of Pziſage, but pe ought to be 8 
continual Citizen: And if all theſe do concur in him, and pe continues to be Ci- 
ris, then he is every ways compleat, and enabled to have and enjoy the benefitof this 
cant — Diſcharge, Bracton, f. 411. compzebends all theſe in one Mozd, (S.) Ba- 
tones on. 0 
6. As to the next matter in this Charter of Diſcharge, (S.) De vinis Civium, nul- 
h ptiſs fiat: As to this, This Pztvilege is not ſo much tped unto the perſon, but al: 
oy te UUines of Citizens : And the Charter it ſelf here goeth unto Mines, 
de vinis, &c.” | | l 


F o—_ be denyed, but that Pcoprietas is divers ways to be taken: And as to 
; 


There is jus — — tantum 3 And 

There is jus poſſeſſionis tantum; And 

There is alſo jus proprietatis, & poſſeſſionis. 

Were ougpt to be jus proprietatis, this ougþt to be proprium quarto modo. Mot 
duk he pledge theſe Mines, oz if be have them as a pledge; but this ought to 

beproprietas ſola, & abſoluta; Foz if two, oz twenty Citizens joyntly have UUines , 

thepall wall have this benefit of Jmmuntty 3 ſola, that is, ſoli Cives, but not ſo, if 

they have their Intereſt in the UUines with a Stranger. Then foz theſe WUines , 

they Hall not be diſcharged of Pziſage, _ 

Als this p2operty ought to be proprietas vera. Foz if a Fozeigner dofraudulent- 
ymake a Citizen bis ſtale, by a fraudulent conveyance to him made, and this done by 
jinonelp to defraud the King of his g2ziſage ; | 
"Infirh a Caſe, the Ring ſhall habe Pziſage of theſe UUlines, foz be ought to be 
wu Proprietarius. 

\Veaſons to pzove that theſe UUlines pere in this Caſe, ought by the Charter of 
iharge, to be fred from the payment of P2tſage. 

1 Fhſt, The diſcharge is of UUines of a Chattel ; And then a repzeſentative,oz 

Thutative Chattel, ſhall be within the compaſs of this Gzant, | 

F the King bath a reputattve Manoa, by bis Gzant this all clearly pod be 
| is 


— : * 
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47 E. 3 fol. 5. 
bec. 


Mich. 38 & 
39 Eliz.&c, 


19 E. 2. Fitz. 
tit. &æc. 


Stanford, fol. 
188. 


21 fl. 6. f. 7. 


c. 


14H. 6. f.14, 
15. 


and pꝛeſents unto tt by the name of a Parſonage, and in this be mentiong the right 
name of the Church; by this pe yath.now made this a Parſonage, 4) E. 3. f. . Pla 
cito 9. Tho. Pens Caſe. The King pzeſents to a Chappel, by the name of a Chur 
there by B:lknap and Candiſn, although this was a Chappel, and of anctent timean; 
nexed unto a Thurch, and after divers Pzeſentments and Þzeſentss, there reteibed 
to the ſaid Chappel, as to a Church ; by this the ſame is not now a Cpappel, but N 
Church : And if ſo, the like ſwall it be in this Caſe. Alſo things which go in ti 
charge, are eaner diſcharged then Gzanted. 1 255 


Mich. 38 & 39 Elz. The Lozd Darcy's Caſe ina Quo werran: o, he claimed to be 


dilcharged of purvepance; there it was reſolved, that one map well be diſcharged 
from payment of purveyance, but the ſame not to be Gzanted by way of Gant; ag 
if the Bing Gzants over the Purbepance of another, this is not good. There 
Dean of Pauls had ſuch a Pztivilege Gzanted him to be diſcharged of Purvepaire 
foz him and his Tenants foz thze Panozs, and by reaſon of this, the Lozy Dacy 
did purchaſe of the Dean of Pauls the ſaid thʒzœ Manoꝛs, and fo would habe the laid 
Þ2tvilege of diſcharge : But it was reſolved againſt him, becauſe this was a pers: 
nal Pzivilege, and did not paſs. * „ 
Pere in this Caſe there ought to be a continuing Citizen, and upon this, Waltſley 
did put this Caſe, when the came was argued befoze. The King did Gzan unto a 
Load, tbe Amerclaments of all his Tenants, afrerwards the Lozd did alien the ſet: 
gniozp of one of his Tenants, pe ſyall not now have the Amerciament of him; to 
that the Tenant ought to be a continual Tenant, oz be ſhall not have the Amertu⸗ 


ment of bim; lo pere be ought to be a continuing Citizen, and as to this, the ſame | 


is verp clear. | : f . 
A Lo2d may well diſcharge his Tenant, that his Heirs ſpall not be in Mam this 


is good by way of diſcharge, but not by way of Gzant, as appears by 19 E. 2. Fitz. 
tit. Avowry, placito 224. and 40 E. 3. fol. 47. but the King may Gzant this. 

It follows then here in this Caſe, that theſe Wines are the Goods of George Hu- 
ger, notwithſtanding be be dead. | 2 35 

It appears in Stanford, f. 188. F. That if an Executoz, having Goods as an Exe. 
cutoz, be out-lawed; be ſhall not fozfeit'theſe Goods, foz thep are always, and ſore: 
main to be bona !elta'oris, and onelp in Cuſte dia Executoris ſo that by this thipap» 
pear ſtill to be, bona Gecrgii Hanger. | 


Jr appears by 21 H. 6. . 7. that one who is incapable to have any pꝛoperty in 


Goode, map pet be made an Executoz, as a Poign; and ſo is Perkins. . 11. plicito 
51 & 12 Hl. 7. fol. 27 & 28. and by 14 H. 8.f. 16. b. A Mopn map be the Rings 
Far mos. | 6.7 

At appears by B acton, That there is mors Naturalis, and mors Civilis, and there 
foze this is uſually expzeſed in Leaſes foz life, (S.) durante vita ſua natural, becauſe 


be may enter into Religion, which is mors Civilis. 15576956 
22 H. 6. f. 4. b. AnExecutoz ſyall not fozfeit the Goods which be hath as Exect- 
tog. the reaſon is, foz that they ſtil] are the Goods of the dead. $3 WM! 
And by 21 E. 4. f. 50. a man makes a Uillein his Executoz, he ſhall nut be en: 
franchiſed by the bainging of an Action againſt his Lozd, foz a Debt by him due un 
to his Teſtatoz, becauſe be bath this to another de, foz be doth ſo participateofthe 
nature of h:s Teſtatoz, tbat if the Lozd do anſwer bim in bis ſuit, without making 
of any p2oteſfation that be is his Uthein, pet this ſhall not be anp Enfi 
unto him, foz be bath theſe Goods, and this Kecovery is onelp foz the benefit and 
to the uſe of bis Teſtatoz, and that theſe are the Goods of the dead; where lt u fun 
the benefit of the Teſtatoz, there the Goods in the hands of we Executoz,-ſall lit 
ſaid, in Judgement of Law, to be the Goods of the Teftatoz ; but otherwi b it Hall 
be, where it map be to his pzejudice, 14 H. 6. f. 14, 15. Gargraffes caſe, rw 


lagary is no Plea againſt an Executoz, becauſe all which he bath oz recovers, 1 L 
hs ulu 


Termin. Hillar. 12 Fac. i Part Ill 


wis mme, if the ſame be known by tt. 11 H. 6. f. 18. the wing bath a Ucar 


far lk 
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. wot be diccparged of Pziſage foz theſeWines ; 


hu wert 1 ns Sg wy ag tp » and therefoze they ſhall not pay Paiſage foz 
b N deenture on the danger of ;Tempeſis and of 

| Sa tparrkezg net — —— of diſcharge of Pꝛilage foz thete Mines 
wü ſo great danger, which, as it were, carries death 

0 . a hs eien . den pt Lag 2 nn | 
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reaſon is, foz the great d 
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e nn Sos 
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gum be enter; but if ceſtuy qu: vie dies, he wall then pꝛetentip have an 

all the mean Pz2ofits ; the reaſon of this Caſe, comes to this Caſe in que: 
tun: Theſe Ad nes here, (though in the bands of the Executoz) ſhall be ſajd to 
liche Goods of the Teſtatoz, and as his Goods ſhall be diſcharged pere of Pꝛi⸗ 


(age. 

Ao you will judge pere of things in parts,whichought not ſo to be. but you ought 
to inge, ſuper tota materia: Origo rei inſpici debet, not to judge here onelp upon 
ie lat act, but we are to judge upon all; as in Dame Hales Cate, there relation was 
tothe firſt act, (S.) The firſt putting of bis foot into the UUater, and co it ſhall be 
here in this Caſe, to look to the firſt act, the putting of the Mines into the Ship , 
2 to þave reſpect to all the ſubſequenc acts, untill the coming into the Pozt and 


— Hanger here was not the Gꝛante to whom the Charter was made , 
ne.was ade ta the Body of the City to have this pzivilege, and every par- 

ſen takes the Fruit and benefit of this Charter of diſcharge of Paiſage : 

t here was made to the Body of the City, and Hanger was noGzante : 
was the great and pzincipal reaſon in the caſe of Sittons Poſpital, a repꝛe⸗ 

5 Body good foz Purchaſe, 

laſt and pzincipal reaſon, is becauſe this Gzant pere made was foz the ad⸗ 
of Trade and Traffick, and therefoze this is to be taken and conſtrued 
and largely : And all Charters made which do binder Trade and Traf: 


fol.237. there is a WUrrit upon 31 E. 1. 


e this Charter being thus granted foz the advancement of Trade bunt 
, ought not tobe conſtrued afier a vulgar and common confiruction, 
E 


Tye 


u i bath of cheſe Goods to his own ule, and the Execu- | 


met 5 ü 3 . 
and Goods, but the Spip TS came 


a 28, Tenagt pur outer vie (8. bilklled, no Action lieth þ tin tht n mean zs 86. f.28. 


to be i bold - Carta Mercator1a, 31 E. i. the Law incozpozated all Perchants Carta Merca- 
enabled them to take of the King, oz to give to the Ring; and to 577% 31 E. i. 

tiopurpoſ? th theyacea Coapozation : In the Regitter, f. 259. and in Fitz. Nat. Brev. — . 
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— 1 — Corpus, fog Matrſh a Pat: A Habeas 
| — 1 Ro. Reps 
173. 


in which wete the Danes, Af. 
padlccate'Jnditments Hail 


4; but as d ths verifp of the · matter (in which you haut dont 
we will wok not grant pott à Habeas C-rpas, fog upon — — 155 we 
n and in this: 
eſt hoſts tiumani gehef But now J will ac: . 
ain — er _ aged Cat larelp in queſtion, unto wbich J, with others, 
Ke the Continen a — 2 


in 
„ ; 
+ | 


| F : 

thr 7 Civil Law 

point, a foncding' this pts trſtonded prorevings, and whether he might in 

(iy Ca'e pzderd pere ngen dim ag — # Þy2ate, oz not: And at this — — 
2 tyt 


. Sratute of Ming, and thertfoge they ought not to be puniched in regard hat 


28 Termin. Paſcb. 13 Fac. ban Il bart l. 
: the Treatie, a great diſpute was pad a as 5 touching the ſcveral Puiileges of ang of an fi: 


baſſadoz, what the ſame are. 2 
The Civilians then ſaid and utkirmed; That ah Ambatſadoz-hath.ditx 


Ieges t m allowed by the Law of Fature; d hat the Fry art not to be 
. alſo if-rvep.offend againſt penal Laws, as made in 
Apparel, oz the like; his Ambaſſadozlhip- Hall he La of Fa him, ane not if he offend in 
Caſe of Trea nz. being an cffence a Hatute : And as Arifocle 
in his dhittcks oblervetp, Lyat Pegilra the Law of Nakire; Ing if A 
— Ir tpis, — — an Ambaſſavdz ways paibiley 


Statutes of Law) mgyt.- tob gned b p the Statut 10 . 
28 H. g. c. 15. 0 re: But as touching the main point; Wyeth 
. Morocco Ambaſſadoz, be a d by him —— 1 
Zudgementof Law fog: his doing of this, be ſhall he. = be a E * 
to be p2oceded here as againſt a Pprate 3 we did all — by this takinghe is 
not in Judgement of Law ſaid to be a Ppꝛa te: In nocd 2 the King of Spain, 
and the King of Morocco are Enemies, and that, Lge) NPs betwen ben m 
tberefoze this taking krom an Enemy in this manner er, is not in 
mentof Law !poliatip ſed legalis caprio : nd tf nE dg Sake Goodgefyy 
per, this is nat Kier. And ali tba is welk paphe cþy & K 
ung f. 3. where a Sparstb Merchant, betoss ning an dnn e: 
mera Schcani, bꝛouabt a BiY: againſt-dibers been ene 
quort:depredatas, & ſpaliatus fuid upon the Sen. le partes Frißeg | 
vitumBAlic ſam, deBrexngiade qoremy Navi, and of divers: ien 
whith were bꝛouqht into England, andenme untothe hands of pivera Thiliinen" 
naming of them, and fo had Pzoceſs anainſt rbem who; tame in an e Wha 
in regard this depzedation; was dane hy a Stranger, and not by 


im gtyer Criminal Cope But we 25 ered, 1 = 
pa 


42 oz not, Whether 


2 


xt KAG. rap. 4. gihes ceſituutan be the Chancetloz, m Cancellar ia fh 
Juice, de uno Baich vel aleo und by the Statute of 27 E. 3. caps 4 «© That 
n map be made in ſuch a:Caſe, upon-pzoof made byrthe chende F 
without any Judge : At tw reſolßzed in this Cale, quad quiſquis extranens, 
bzings bis Bill upun wis [Statute to have Reſtitution, debet e 
ca ptionis, fuit de amicitia domini regis; and alſo quod ipfe qui eum ceperit, & = 
fuit etiam fab obedientia regis, vel ds amicitn damiemcegis, five principis 2 
mpore ſpoliationis, & bon inimicus domipi regis: ye principis quereptis,. 
etit inimicus, & lic ceperit bona, tune noni fait, -ſpokavo, nec depredatio 6 
esptio; proat quihibet mimicus, eapit ſupor unum & alterum, and this was theap! 
of all the Judges rhen, in. Camera Scacgarij. Andi@:this Cale there, reſolves 
Cale nodo pere inqueſtion, and well ſatisfies ail. Se that be cannot here W 
gatnit bim as againſt a Pyꝛate, and pet be was Riikkept in ion. 1 . pf 
As tothtspzecentCaſe now in-queſiton.. Coke: chef ace, and the, whole Car 
agreed in this, ws. That the Admiral map kæp him bere ſtili in ain (00 URI 
dd Piracy, notwithſtanding an Ignoramus found uponathe Indi UND dE 
2 0 Habeas Corpus is to be Gzanted in this Cafe; pbrgaule be is in Fan 
©" "xp." The'Court was then . in the cours of Aden 1 PA 


31 H. 6. c. 4. 


Statute of 
27 E. 3. c. 13. 


rr 


reeded<ro trial againſt divers,-foz es-doneuponitberRibey ahi 
Coke, & curia, It this be ſos this is un uũie dene beten, fag (hw ee 
1 e vow wan Ai 

Habeas utno Habeas Ss eos Notes gn: 
pus — " Afterwards, (.) Termin. Michz 13 Ic. B/ Nr Wet Cale — Goal 
Term. Mich. gin, and the Spaniſh Ambaſſadoz." was mover 
130 Jac. B. f. flax padcredingwaghinlf 1 
to ys the Caſe was, That he ** * W 


7236 a 
5 uh 


Ly 
v3 


Bur Il. Termin. Poſch, 13 Fat. 


u Sþip; and ſixteen Theſis ot Sugar; that he came pitber, and ſold them unto 
ſome Englify;Percyants, againſt whom the ſaid: Szmuel, the Spaniſh Ambaſſadoz 
od libelied in the Court of Admiralty foz theſe Chefs, of Sugar 3 upon which li⸗ 
—— ayote Y ne was pꝛetended and ſo enfoced, Jure Belli, they 
E r 1 RIO GG, Gon nthi 5 
om chief Juſtice. Foz the determ ning of this matter by ihe Wader of the Toun- 
cel; a Conference was again appointed to be pad, between mp ſelk and ſome other of 


- 


the Judges, together with the Civilians, furtbee;1s:confiper of this matter. 
J appear®'to'us, that this: Pe}/agi; was/a:;Jew,. who took the Spanich Ships ; 
hos one ſaid, they ſent tpeir Pen home by Sea; toſſing them over-board thep took 
allo cove Engliſh; wen, but to them they made satisfaction. The Spaniſh Ambal⸗ 
ſodos deüred to have had him tryed, by cþe. Statute of 28 H. 8. cap. 15. ag u Pp- Statute of 


ien this, the Civilians dib argue, and ſhew-what Pzlvileges be ould habe in 
n I that he was an Ambaſſadoz of the Ring of Morocco, and that jure nature , 


28 H. g. C. [ 3. 


ſtice. At an Englich Merchant by 
dy agginſt them who bought. theſe Goo 
Dult, as fo the-point of Keſtitution. 1 
. | A Prohibiti- 


iy hl 2971 upor Libel, | tence gi en the Spanii Am: on denyed by 
beſlado: Court all c ibition w E the whole 
ere was no rem ow 
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a Quick, and Harris, Plaintiffs; againſt Ladborrow * © 


} 
4 + bs iy » 1 


o 


YA: F "i : : 
73 An 4 1 7 $ ? TT s 
4 7 N. 3 


p * " 


n Action of Covenant foz non-payment-of money, the Taſe b an be 1 Ro. r. 196. 
be Covenant, was, tat a ranger ould pap yearly 81. to one dk rhe Core. 
Wenantes, and to one Frances. Joyner Ex hong bf Frioces Cook fo pul- 7 No. ahr. 
e Buckes, who did releaſe this payment; The queſtion was, whether by 402. 
meaſe, by him thus made, the Defendant ſpall be dilcharged of this payment, oz 
0 k ploinilt that by ibis releaſe, pe tþbuJv/ not be diſcharged 
[Je yearly payment: becauſe that this releaſe was made byone,-who 75 
he Copenant, and caunat therekeze by this pls releaſe .viſcharge the ſame, 
bal be bound by bis Covenant, ir pe do not perfozm the lame, becguſe by 
ne Covenant he hath taken upon him to doe it. Like the Cale in 37 H. 6. f. 16. 
n. Sir John B:rres caſe, who there bzought an Action of Covenant, _ one 
0 i William 
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4H. 7. f. 3, . appears bp-4 . 
ic. 35 H. 8. Dyer, fol. 56. foz where the thing {s "he ed be perkozmed to a Stranger the 


"William At-gate, whos pad granted unto him, by the — — koz to teme 


with M. the baugþter of the Plaintiffe, befoze ſuch a dap, che w 

Sq unde act io. The Deferidant pleaded, that divers times EIT 
offer bimfelf to the fard M. butthe refuſey{yin; At is there held, char this was 

good Plea, and the difference taken, where he is a party to thecondition, co” 4 
nant; and 8 ſifanger to the lame, ik he be a party, to whom the performance 
is to be made, and he refufeth; and the lame pleaded, this wall be 1 youd ple 
becayſe it was his folly, thus ts'refalk it, otherwile it is, where the ſame is lob 
done te # ſtrunger, who refuſeth3- wbt i ri6- Plea”, but it wall 'be"accounced pig 
folly, thus to bind þtmſelf, to perfozm this, which be cannot effect; any there jp 


Priſot, it a man be bound to perfozm ſomething, which may Tawfullp be done, and 
' by poffibility , thongb the lune be refuſed, by bim who is a ſtranger tothecop 

the party ſhall be charged, if be do not perfozm tt, otherwiſe. it is, whersh 
WT Doth re pl e is priv and party to the eonvitions this is ther? agriy Ie the 


whole Court. on 


ereaſon, becauſe the Defendant takes upon yim to hoe 

the ranger do refyiſ e, it whall de his folly thus to bind pimſilf. And this 

12 2 Pars, to be ſa by the Judgement given; Coke 2. pars. fol. 3. In Manſers 8 
Defendant was vound, that his ſon (who was a Stranger to the Dbl ale) tank 

do an Act, in which Caſe he vath. taken upon him, thai his ſon ſpall do this at 

pert ; foz ye whith 1s thus boy Lech moze upon bim fox a Stranger; 

for hüönlelt $-and where bea ce & thing is re de petkozmed to a tet 62 


by u trangkr, by this undertaking, ere onght-to be a punctual perkmmawzj 
p 3 ATA & 4.27 Hiv, 54 Perkin e nn; N 


2 


Take is there to be perfoznied accozbing to vb, and with this are 
Cale, Coke 5. pits, f. 23. Mr 
Coke chief Juftice. Che papment'bre is Ws e iner: Fam 1 
bound, that 1. S. 4 erthallenfeoff ths liger, and pe tefuſeth to ur Kh 
well rake 10 fle Ken if the Condition was to-enfeolfs Wie 
who refhſet)/to it, this. is Fofture, deraute pe path taken open j{Fl v 
er to por it is to he done, bath ut Tow: in ke nes ad tet 


_ e. 
| fr Fo HA und tk * As iu 4 
papto inch to F. 8 al Mich. next, and be bits better, tpq ongprnow 108 aid wet 


31 11.6. Fiz. Wn Pitz. t Bay piace. If ont bs beund to another hr 


et. Bar. plac. make — a Houſe by ſuch a day, oz elſe to pay him 20 l. by ſuch a day 3 if 
59.5 Plea foz him to ſap, that I. S. was dead Aw the day, foz that another might 


have made it; to this purpaſe is 15 H. 
Back bere a Stranger, to be UE . payment is tobe- made. he cannot releaſe 
3. and ik bis refuſal thail be no diſcharge of 


this, be having no right at all therem; 
this, bis releaſe ſhall not ſerve foz it: If a Feoffment in Ic be made to 1 | 


as, I. S. ſhall ban rech cannot releaſe this Pomination; pere the tele 
pet any remedy to 


4 | n in tbe thing, noz | 
ad 117 1145 STE: this ns Ne pi fo þave his Aale ne 
* "alt ef cle his Giles mor wad 1 

Wd Wt 129 15 Jaltice. ehr voz duty iu the party to | 
ist6 be pal ee TI wy ophar Arne, . upon i Slit 

88 1 ne 0 s here in this Caſe, and therefoze his | 

pit Ar releaſed be 2 the dar; i yrre by pech no Inter 0 ft at af his 

aſk relea b fit good. A l cos * 
Cake. At a man be bound to bind a Ponte foz mother beten tuch 4 tit 

and * 11 is ey wies N the fine, ps ehe are aw! to 1 n 
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aa Haughton Juſtices It A deviſe that my Executozs ſhall ſell my Land. they ca 
— * 31573 302 36 $5410. $9291 6 * | 1 * 1 
Croke Jattice. Af the Dbligee himſelf be the cauſe of the non-perfozmance, pe 
| have no advantage of any fozfeiture here; he which makes the releaſe, bad 
mo-duty at all in bim, if he had dyed befoze the day, it had bæn good, and therefoze 


tale Vere (RS 158084 Hatts Om 50 coinnnag 
FR deridge. e papment of | is 8 U. a pear was to be to them foz fozty years, 


i they 02 any of them ſhould live to long; noduty'bere is in them, but a Covenant 

10.p8p: Ik one doth Covenant to pay ſo much to two, if this be no Intereſt, and 

ere dies, then there is nothing to ſur vive. 1 £19 7 A. 

abe. If A — like — and I. N. . bn Eſtate de | 

limited unto A. 1f B. and C. ſhall ſo long live 3-if ne ot them dies, be ſyall hold e 

dne acm rue Ine or ip Surviboe, this being in a limitation; but otherwiſe it Coke 5 pars. 

will de ina Condition, as it is reſolved in Brudnels Caſe, Coke 5 pars, fol. 9. f. 9. fc. 

pe Court was clear of Dpinion in this ety Lows the releaſe here made by Buzk, udgement | 
| or che Plain · 


n vod releale; and could nor wſcharge the payment covenanted to be paid, and f. | 
that Judgement ought to be goon foz the Plaintiff againſt the Defendant, los not til. 
paying of the money-accoading oklp-Covenand. © *- J. M e Whos of 


Nm . 
ft ed of ten 
| 20-27; 


. . . „ N 5 * 
ryps Plaintiff, againſt Sir Harry Bajutun, 
Defendant. 
abt ef 21S 551016 5 2:24 O17 115000 5, 0554 7 5:0, ibs þ* Ci 
| 12 the Cale foza-paomiſe, the Caſe appeared to be this, Such a An Acon 
one being a Friend of Sir Harty B mon, and coming to the Pouſe of Cryps the on — 
gif in Ciceſter, und there ægrotus 5 this being an Inn, Faynton the-De- , A Rep. 
mart tame thither, and hearing of this, ſald unto Cxyps,*Pzovide wg bim 173. 
huneceiſaries as he alt want, & pro omnibus tal ibus neceſſiriis, he did ahm 
md pzomiſe to him bene ſolvere ; the Plaintiff in bis Declaration ſhews; thun ve 
havpzovided foz bim necefſartes, amounting to ſuch a ſum, the which he had deman⸗ 
m bim, and pe to pay this did wholly refuſe ; upon which bis refuſal the Action 
ought. and upon Noo aſſumpſic pleaded, a Uerdict given foz the Plain- 


It was moved in arreſt of Judgement, that the Declaration was not good, be- 
wſe he hath not $ewed therein what neceſfartes in particular he had pꝛovided foz 


elt 
* Fel- 
pauken 
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12 * 
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chief cs. Pe hath pere wewed the matter plainly; that be tay in Bis 
a Ciccher to moneths, in whirh time he had pꝛobided fo bim ſuch neteſſa⸗ 
mended, amounting unto the ſum of 15 l. the which, upon requeſt made, be 
and: this is good, as it is here pleaded, foz the avoiding of fuch multiptt- 
tities of Reckonings, pe was to finde him with all necefſaries, during the time that 
vas ick: he Plaintiff here cets fozth, that be did pꝛobide him with theſe, a- 
toe much, without chewing what thee necefſaries were; the Declaration 
nelogood/without any e pecial ſhewing of big. 
Doddcticge Juſtice. We babe here befoze had this Caſe, Dne ſaid unto a 
Vhvlfian/ chat: if be did cure ſuch a one of a Fiſtilow, he did aſſume arid-pzomſe 
8 | fo 22 jules, _ 2 ture a * refuſed — bp 
rep: Upon this, be bzought his Action upon the Caſe, grounded upon his 
Rite, and in his Declaration ſhew t he had cured him or the Fiſtilow 3 this 
was held good, without ſhewing all the ſevera] Pedicines which be, uled about the- 
de being then moved in arreſt of Judgment, as here in this Cate, but 
e ſame was over-ruled by the whole Court; ſo here in this Caſs ,- Inn 


32 Termin- 5 feb. 1 13 Fac. Part Iii 

Alen tion, that. had pꝛobided him with all neceflaries, is good, without hewin 
Judgement in particular 88 were, and loths rule of the whole 1 Num 
= the Plain- cum —— r pro 8 7 | 
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. * Brownlow ain 225 Co ox and + Merit | 

2 Piſa. 
40 Affe. Te an OE oz the Superſedeas Office. 9 1 


1 Ro. Rep. I „Sir Francis Bacor, the King's Attoaney- Gul moved the Cour nh te 
Mos B42. wer nme, (S.) Hime de ten dars foa to pitab. 
. 4. 1; Coke chief Juſtice. Me are wean ſoz to maintain the nh Erhalte. 3 
on farther —_ was tpen given him be tye Cours to plead, and a dap appony ts 
ryal. 
Four 12 1265 Artorney-General. The Kings Pzervgatibe path for Colums - 
» 7" v7 
 Frcrogative, a The firſt, which concerns the State, and Parthal matters. 

2. The ſecond, which concerns 4 firal matters. 
3. The third, which concerns Judicial matters, in which theſe dane, the 
Superſedeas Mice are. | | 

4. The fourth, which concerns als of Commerce. 
And theſe four J ſhall ever maintain, . to my place. 


Nota, That Sir Francis Bacon, Attoznep, being fo move, a Serjeant at Law þg: 
bing a-ſhozt motion, offered to mobe befoze him, at which he was much witey lap 
he Chat he marbelled he, would after this 10 him. N 
n this, Coke chief Jyſtice, a Serjeant ounbt to remove befoze te 
e, (when þe moves foz the King) bat fox other motions; any: 
2 bim: And when J was the.Kings: eee 

an Serjeant ,. nit Io Gems 


Brownlow Plaintiff, againſt Cox and "Malt 
bo pb Sy 


1 Ro. r. 188, 92 this Caſe ot the Allize, at this time, fo2 flap of the . Sir bun 
Fg A Bacon, the Kings Attoznep Generall, did pzeſent the Court, a Hat de 
5422 non proſequendo Rege inconſulto. 8 Nene 
Che chief Juſtice. Theſe Writs are uſuall, and frequent in the old Fes i 
Law, as in the firſt, and ſecond part of King E. 3. 
STOR ow, he flea one, ny News Palin cam we 
, ttozney ſaid u e ice, and to the r 
Wr ide Ain di did greet them well, and as to this Aſũize. Jure Regali bein ahi 
which concerns the Bing, and bis Þ2erogative, that they were not further 0940: 
c@din this: And ko he delivered to them, to this purpoſe, this Writ, De noa nennt 
proſequendo Rege inconſulto, The which Writ tbep received, and by their command: 
it was xead... Afterwards, Brownloes Counſell moved the Court to have «Copy of 
the We ond (me toſpeak unto it; this Wing a new. Þzeſident. And ch _ 
granted ourf 
Coke. Such UUris are not nzw, but mn ben very uſuall, und frequent ions 
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rds, at anotþer time. | 
Huris, and Hutcon Derjeants at Law, d!d move the Court, as touching this 
grit of Pzerogative , De non proſequendo Rege incon(vlio, and movey the 
Court fo2 the Platntiffe, to have pzocedings in this Alſize ; this UUrit natwith⸗ 


J'is a good rule in Law, where the matter in queſtion doth touch the King, either 
u intereſt ,. oz in property, if ſuch a cauſe be ſhewed, then the cauſe is co ſtay 
aouſque, &c- The Writ pere contains two Patents, The firt is, 9 Jaouarii, 
JJ. compzebending this matter, (S.) Firſt, that the King out ok pts Koyall 

, by vertue of þis Pzerogative regall had erected an Dffice, foz the Writs of 
wpzrſedezs, quia1mp:ovide, &c. and in the C. B. (This is Novella) after the oʒ⸗ 


der of Officers, to be inrolled, and that Sir John Michill fpould have the execution 


of this, fo2 bis Uke, and the F#s appointed foz the Execution of this, &c. Then, 


dir Francis Bacon, the Attozney Generall did pzay the Serzeant foz to ſpare his 


ſaping, that he did not thus interrupt bim without cauſe, But he would ſhew 
cauſe wherefoze be ought not to be heardz This is a very great caſe, and dotb 
geatly concern che Ring, in point of Pzerogative, and that pe were better to loſe 
his Caſile of Waindſo:, then to loſe this bis pzivilege of Jnbtbiting Pzoced» 
ings by this WQUrit > De Non proſequendo rege inconiul o; and the apde pꝛaper 


I ſhall firſt obſerve, the nature of this Writ, and other Writs ofthis nature, are 
condi:ionall. (S.) if the Judgement be not, 8c. But this Writ is nat ſo, 

Another Writ there is of this nature, and mingles this, with a circumſpecte aga- 
tis: this referring to the conſideration of the Court. But this Writ pere, is none of 
bim. Foz this UWUrtt, is not, Si vobis conſtare poterit. But this is an abſolute 


zit, inyibiting them, from pzoceding ulcerius rege inconſulto. And fo this watt 


is a Fovelty, as it hath been ſaid. But we will not bzing in any Novelties; theſe 
be will not maintain. In this Cale you ought not to be heard againſt the King, 


* 4 £ 


i, and it was one Hitris then alſo, who offered to make this motion, ( fo that 
un this is incident to this name,) but the Court did then refuſe it, as pere A 
der now will doe. a | 4 

e chief Juſtice. We which are Judges, ought to bear the Counſell of the pat⸗ 


| h, and this we are to doe without any colour ot gueſtton. The reaſon of rþts is, 


becauſe that his ſuite, by this is to be ſtaped, and this being in a legall courſe; his 
ell foz þtm, ought to be legally heard in 34 & 35 Eliz. the Lozd Glofields 


, this being to be ſo, witþout anp queſtion ; foz thts is a legall courſe, and this 


| wee is ancient, and legall. | 


Coke & Curiz. UM have read, and weighed all the Books in this, as 2 R. 3. 


erg times debated befoze. * 


% 


hte. By Dath 18, foz to ſerve the Ring, and bis People; pere theſe are not to 


ky inalde. Mo wzit of this was ever as yet b2vngþt, bur this was tyen difputed; 
ping the validity of tbe dame welt. f 

Court all agreed hereinclearly. And ſo by the Rule ofthe Court, tbis Caſe 
Vaurned to another time, and then to bear Counſel on both ſives, to argue the 
45 Taz and againſt this UUrit, and the allowance, oz difallowance of the 


F After: 


* 
o 


ut we do expect the direction of the Court perein. Peretokoze, in Arden, and Dar- 47 den & Dara 
56 caſe the like motton was offered to be made againſt ſuch a wait of. the king, as oe; Caſe. 


aſs, the parties were Kent againſt Arundell, where the like wait came De domina the Bend“ 


png joconſulta , Non proſequendo, and there the Serjeants did argue, that this Cd: Caſe, 
WW not tre, but there was no diſpute at all, whether they might argue this oz Kc. 


he Lord 


faz. Jobn Hunſtones Caſe. 21 E. 3. fol. 19. & 44. 22 E. z. ſol, 15. 15H. 7. 4 R. g. fol. i 3. 
Dadderidee Juſtice... Theſe things pappen in dur Books, and this matter bath Wer © 


34 
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— 3 Paſeb. 13 Fac. Partly, 


1 Akterwards (S.) Termin. Trinit. 13. Jac. E. R. This Cale was largely, and ear: 
nediy argued, by Harris @erjeant, Hatton Serjeant; & Richardion Strieant, mba dr: 
gued ſtrongly againfi the UUrit, and the allowance thereof: and by Caibbyen Akte 


jeant, and by Yelverton the Kings Sollicitoz, foz the UUrit, and the allawan; 
thereof. And a farther time gwen to Sir F:ancis Bacon, the Rings Attozney 64, 


nerall, to argue fox the maintenance and allowance of the ſame, befoze which nme, 
the Arto2niey Generall being ready to argue, the matter was compoſed betwæn the 
pinton of the Judges bere: 


parties, and ſo ended without any further argument, oz opt 
in onels ſo far, after the end of Serjeant Chibburnes Argument, who then pꝛaped to 


babe alfowance of the Writ, by the Court, as fo this. 
Coke chief Iuſtice. After the allowance of this UUrit, we cannot then pꝛutad a: 


gain, without paving, 1. A Procedendo, ad loquelam, Sc. 2. A Procedenda ad Jud. 
cium 3 and without theſe UUrits , we cannot pꝛoced 3 and thts is tht Law, ag 

touching this UUrit, and the allowance of it. : J 
Dodderidge Juſtice, agred herein, hat after allowance of this UTrit, we ought 
to have two UUri's of Procedendoes befoze we can paoced. = # 
Nota, Tyat after the end of Velvertons Arginnent, who concluded pzaying aj: 

lowance of the UUrit. ON. 8 

Sir Francis B con then ſatd, That this UUrit is as a UUatchman to the Ring, 
and as a Centinell to give Warning. This Caſe was ended, as befoze, without 
Ended by my Judgement given therein by the Court, one wap oz other, but large and confi: 
Agreement, dent Arguments on both lides. | | | 


Parſlow Plaintiffe, againſt Dennis Defendant. 


A Prohibiti- 


on. 
1 Ro. Rep. 


TI" which came to his Executoz , and the ſame bath e 


done by them, was onelp fo2 the quleting o ; 


Coiuntell bere, have. dane nothing, hut what Was well done, oz if. 
quieting of the Poſſeſſions, 2nd 1h. 
done. And that the-þ:irs of Dennis to enjoy this: { 


they cannot there do: and therefoze,, as to this particular, their pzocadings right 
© + 7 oo 8 7 
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cight; but 8s fo that which they have there done, as to the ſetling of the poſſeCion 
this is well done by them, and the ſame fyall ſtand; but as foz their ſentence, o 
dammages, foz the mean pzofits ; this we will ſtay, but no moze; and ſo as te 4 em 

' , ., on for part. 
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this particular, A Yzohibition was Gzanted, by the Kule of the Court, 


Lea Plaintiffe, againſt Adams Defendant. | 


Þan Action upon the Caſe foz a pzomiſe, foz a Yozſe,the Plaintiff? in his Decl#+ an Acton 
— ſets fozth, that ſhe Defendant had made a pꝛomiſe unto him, in manner fol- upon the caſe 
jowing- (S.) that if the Þlajntiffe would make him a Leaſe foz 21. pears, of certain forz promiſes 
Land} foz 10. J. yearly Rent? be did then in Conſideratton of this, aſſume and pao: 

ile to give unto him a Pozſe, and fyews that he had made unto him a Leaſe, foz 

31 years of the ſaid Land: That the Dekendant, accozding to his pzomiſe, had nor 

giben him the Yozſe, but to doe this refuſed, whereupon, the Action was bzought ups 

on Non afſumptu pleaded, a verdict was given foz the Plaintiffe. It was moved in 

Arreſt of Judgement, that the Declaration was not good, to intitle the Plaintiffe un- 

tothis Action, pe paving pere ſee fozth, a Leaſe made generally, making mention of 


norent reſerved upon this Leaſe; whether this Declaration be good oz not, was the 


ſole queſtion. Jt was urged foz the Plaintiffe, ryat the Declaration was good, 
though no Kent was reſerved upon the Leaſe, this being foꝛ the greater benefit of the 
Lefſ&, and therefoze good, the Leaſe being made of the ſame Land, and foz the ſame 
term agr&d upon between them. | | 

Haughton J iſtice. The Declaration is not good, the rent agred upon, being not 
mentioned, to be reſerved, and he having expzcſſed no rent in this, be map habe 
reſerved a greater rent upon the leaſe, then was agred between them, that ye ſhould 


Cole chief Juſtice, Clerly this cannot be lo intended, being an affirmative , the 


which foz a Rule in Law ought never to be intended, but to be pzoved ſo to be. But 
as to thts Declaration pere, that he had made a Leaſe unto bim Generally , this 
t to be intended by the Law, to be a Leaſe, without any rent thereon reſerved; 

la hat the point here onely is, whether this Leaſe, as it is made, may be intended to 
les lese made upon the ſame contract, upon which the action is pere grounded. 
J the Jury pave found, that he did aſſume and pꝛomite, pront. BE. 
\Doddegidge, Jallice. If ſuch a paomiſe had ben made to a Tenant in taile, as 
dor unto him, if you will make me a Leaſe foz ſo manp peates, befoze the Sta⸗ 

«re, now, ſince the ſame, at Cuch a Rent, and J will give unto you a Pozfe;. ve 
ning his Action upon the Caſe foz this, and in his Declaration averreth, tbat he 
had wade bim a Leace fo ſo many years as was agreed upon between them, generallp, 
wuthgothing of anp rent reſerved; this is not good, foz if be made this Leaſe, 
ane em. then the Adue in tatle by his acceptance of the Kent, might make this 
W; otherwiſe it is, where no rent is — foz there the Leale is hold againſt 

Fine, and cannot be made good, by any acceptance, being void befoze, as appears 
H.8, Brocke title Acceptance, placito 14; But to put this doubt out of ques. 22 H.s. Brook, 
it was anſwered, that this was Fe-ſimple Land, and na eſtate tail. tit. A 


Ihle. The doubt in this caſe, is not, whether this Leaſe being made without ce, placis 


unt reſerved, wall be foz his greater benefit, 02 not, but the Contra: bere be- 
make him a Leaſe, with a rent reſerved, when he bath here made unto him 

ame, without any Kent, whether this ſhall now be taken and intended to be a 

ell purfuing, the oziginal contract between them oz not. As to this, it can- 

de ſo intended to be a Leaſe, purſuing the contract, as iris herealledged. 

Croke and Haugh:on Juſtices. Ik one ſaith to another, make me a Leaſe foz 21. 


Tennis Paſeh. 13 Fac. Der Il Pare l 


A Writ of Er- 
ror upon a 


3 


Tha 


appeared and . 4 the Biſhop Mead tha þ r 
Aon and Inſtitution : Harris pleaded u Feta) / 
$ perfons i 5 4 ak dk che Church in Poſſeſſion, and jews foe 
t E. was keite W e and Mati, 4 E. 6: be granted 
unto Villain Hatbepe miles, and afterwards Etil'of Pembrook: Nba reg 
* 4 pte Peits, and this was 10 Mail, 4 E. 6. E 
dyard he be fen. and, Dneen Mary took the wealm upon th & CON 


dend, 1504 will give you a Þdzſe, and he makes him a Leaſe foz 60. dend aha this 
- move fo2 his benefit; & omne ma jus, continet in ſe minus 3 pet he ſhall not hen 
the Poze, becauſe that by this, be bath not (as pe oight to have done) p Wh pd 
ſued the bodp of the conſideration, in his terminis, which intitled him unte the Boiſe 
Coke, If one ſaith to another, go, and doe me an arrand at York, and J win 
give you foz pour pains, 40 s. and he afterwards hearing, that pe dwelled ſome fxw 
miles on this ſide York, ſaid urftoþim, doe this arrand foz me, at pour houſe, and 
this ſhall ſuffite; pet, this notwt unding; if be do not go to York; and doch — 
arrand there, accoꝛding to the contract, upon which the pzomiſe was grounded, þe 
ſyall never have the 40 8. foz that be hath not purſued the body of the contrag, 
55 in this-paircipal cale, the lole queſtten is, Whether by this Leaſe nud 
ur anp Iſt reſerved, he bath purſued the body of the contract, up whit een 
12 pere wks —— the which was; to habe made d ych a Leaſe, at ſuch s: 
Ahe whble Court clear df this opinion, that by this Leaſe thus ma vu 
tent referhed, be hath not purſued the contratt: and ſo by conſequence, the 
ndr tnxinteinable. by the Biainriffe, for this Pose, 6: quod quefens Nil 5 pe 
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FTA Harris Clerk, Plaintiff, againſt 1/7 William | 


1 * Av; Defendant. 
201 . 59116: bares Hilar. 12 Jac. B. R. 
F 


xt of err t to b. verſe a Judgement, ben in the C. B. Ina Quire It 


Pare N= againſt the Bichop of London and Hi 
tos — viſturl e Church of Bradwel, in Comitat. Eſſex, 
Jus 5 1 Edward Pincheon, being ſajſed of the 


ner 
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EK Rick. T neber a ach a pleading. "ok 
Church became void, by the Depzivation of Pebking, t 15 
uren Ma e upon Cort pꝛelent one Thom W 


Was inde ſir Monktbs. | Ro 4 
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;; Dodderdge Jattice, "obſerved, That there was no time Hhewed in the Bar, when 
the depzivarion was, nos yet when the Pzeſentation of the Queen was, 
+; gkertvards the Church betame void again, by the Keſftgnation of the ſaid Tho- 
mas Wood: And then William Herbert Earl of Pembrook , uſurpando upon Quan 
did pꝛelent George Maſon. 19 4 
Coke chief Juſtice. ere are ſo many Uſurpations inghe Bar, as Pꝛefentations, 
uur pet there is no Uſurpatton in this Caſe, but onelp of the Plaintiff in this Writ 


* 


| -:gfetwards: the Church became void again by the death of Maſon, and that Wil- 


lam Harbart, uſurpando upon Tun El. did pꝛeſent one Debauk; but befoze the 
md or Maſon, Mun Mary dyed, and the Crown came to Queen Elizabeth :- After» 
wards William Harbert dyed, by whoſe death the Advowſon diſtended and came to 
Henry Harbert: Afterwards Debauk the pꝛeſent Ancumbent did purchaſe the Ad- 
wn tu hum und to his Peics, of Henry Harbert: Afterwarm Debaul made bis 
Sin in waiting, and by this did deviſe the firſt Peeſematton unto William Ta- 
dot, und akter to Tomas Tabor: That atterwards Cox beviſedthe e ſimple to Tho- 
n Tabor 3 afierwardSthe Church being void again, Cox & Dcbauk, uſurpando upon 


Mun Eliz. did paeſent Tabor: Afterwards Mun Eliz. dyed, and the Crown came 


to king James, und the Church being void, Sir Edward Pincheon, uſurpanda upon the 
aum did preſent Genge 3 thatafierwards it belonging to the King to pzeſent, be pꝛe⸗ 
ſimed Harris the Plaintiff in the UUrit of Grroz. 1 | 

To this Plea in Bar, Auſtin the Plaintiff tepiped, and by this ſets fozth, that be- 
foze King E. 6 had anp thing in this, that King H. 8. was ſeiſcdvf the ſatd Panoz 
of:*Bradvetl',. unto which. the Adbowſon of this Church was appendant; und 
35 H. 8. Pe Gzanted this untd Auen Katherine hisUWfe-foz ber: life, and the 
Ang being ſeiſed of the Keverſton, Muren Katherine did peſent Peaking; after- 
wards the Keverſion diſcended, and came to King. E. 6. who Gzanted this to Wil- 
lam Hudert Earl of Pembroke: Afterwards by the death ot King E. 6. the fame 
une to Mueen Mary, toho 7 Maii, 1 Mar. uſurp indo did peeſent Wood ; that foz 
this, William Harbert bzoyght his Quare Impedit in the C. B. againſt the Biſhop 
of London, and Wood; and Wood having no title, ſuffered a Judgement to paſs 
ainſi dim, 'foz VVilliam Hubert, by a Non ſum Informatus , and a Marit 
whe Biſhop » by which VVood was dedito modo amotus : Afterwards Val- 
un Herbert did pꝛeſent Maſon, the Church became tuin again, and be then 


e to Henry Harberr, who made the Gzant unto John Debauk, as befozr z 
Dubauk then made bis UUt!, as befoze, and made thzæ Etecutozs, and willed, 
thatthep v2 anp two of them, ſhould pꝛeſent V Villiam Tabor to the ſaid Church up⸗ 


there} avoldance, and afterwards to Thomas Tabor; V Villiam Tabor refuſed 


the Execution of the UUill , Thomas Tabor Gzants the Adbowſan to James Nor- 
ns, and to Edward Leawcknor, and to their Peirs, who Gzants this unto Sir Ed- 
med Pincheon ; the Church became void by the death of Tabor, afrerwacds he 
Sund the next avoidance unto Auſtin the Plaintiff, in the Qare Impedit, the 
ur — he _ belonged to — ro pꝛeſent > King — . 
ars here in ye Arit of Erroz,' upon which Pꝛeſentment the Quare Impedit 
abt, with a Travers, that V Villiam — Gzant the Advowlon 


Ces: Judgement in this Caſe was giveriinthe C. B. foz Auſtin the Plaintiff 


* Q — upon which Judgement aUQUrit of Err was pert bought 
Neue, hat in this Caſe, all the Connſel fox the Defendant were ſerved with 
— e Judges wen anſwered, That they would de ol Countel foe tþe 


n 4 . . 
"/Odteutry $62 the Mafntiff in the Adlrit of Eceng : The fieſt-Errdz and was, 
Tit Termin, Trin. twelve Jurvzs, and no mark, did appear : Tyis (en — 
hs partium 


ow Dedauk : Afterwards the Earl of Pembroke byed, and by bis math the 
me cam 
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partiam) was adjourned untill Craſtin. Animar. on which dap, two others came n 
and were ſwozn, being of the firſt Panngl, | 10 
The Court all clear o Dpinion, thas this is no Erroz, tþis being good enoagj, 
they being all to be called again. x | * 
A ſecond Erroz aſſigned, becauſe it was not pere chewed, that there war _ 
Writ to the Biſhop to remgbe the Clerk. { 5 
Coke chief Juſtice, *Thts is no Erroz, the UUrit to the Biſhop is not to remove 
the fozmer Clerk, but it ig non obſtante reclamatione of the Incumbent : Theſe thus 
2 are recobered in a Quatre Impedit. 1. The Patronage, And 2. The pp. 
en tation. a e eee | e 
Dodderidge Juſtice. It he agre that the Ancumbent hall yave this, he tall hae 
bis Patronage; You cannot here ſay againſt þim, Non obſtante reclamyionewhen 
as a Nihil dicic.eit-nvlla. clamatio, * ' | cri 
Coventry, in 6 K. 3. 23. A difference there appears to be, betwæn a Recoverp in 
a Writ of Kight'of:an advowſon; and in a Quare Impedir. Mito ny tn 
Coke. He mappzeſent him without any Writ to the Biſþop, after Judgement he 
is debito modo amtus: The Writ tothe Biſhop, is but an Exetuiton of theJuage: 
ment: It the Ring yſurps upon me, if A uſurp upon him again, and pꝛetent, am 
mp Clerk is in by 6 S Jam now remitted : And fo it was adjudgedin Py⸗ 
ers time, upon Fus Herberts Gale; becauſe his Clerk was legally in 2 
and ſo a Remitter Wich wall bind the Ring; be was amnotus by the J t, 
and might pzefent without any Writ to the Biſhop, +. | 
Dodderidge. At one pzeſents'unto iy Benefices and J bzing a Quare Impedit @: 
gainſt'the D2dinary,and-the Difiurber, and leave out the Incumbent, pet by this * 
thall recover my Patronage,/but not to remove the Incumbent. . | 
Coke agred herein, oben there is a certatt Recovery by the Judgement: And ſo 
the Court 'over-ruled this Erroz. + 73S, | Patel 
A third Erro2 : It is ſet foꝛth, that 7 Juni, the Recovery was bad intheQuare 
Impedi, but doth not ſhew, that the ſame was bzought within the fix Poneths af- 
ter the Uſurpation.* -. 77 7 er; 
Coke. This is no:Erro2, ' ' ; 
Dodderidge. The other Errozg are not material: In the Bar here youdopimd, 
that this Advowſon was in Ring E. 6. who G:anred this unto the Earl of Pembroke, 
that Mun Mary uſurped: It is onely 'fhewed ,' that the Clerk uus in 
by ſix Poneths, but -dotb not bew, that the Pzeſentmerit was within the fx 
5 n ee 


Coke. Omnia preſumuntur, ſolemniter eſſe act a: It map be that the Quare Inpe- 
dit bzonght againſt Cox, was within the ix Poneths, and it map be not, but Judge- 
ment foitows upon it, and therefoze tt ſhall be taken and ſo intended, that the Q 
re Im̃pedit was bought within the frWoneths. D 

Dodderidꝑe agred with him herein: FS: 73 WT e 
HFlaughton Juſtice, Ning E. 6. did Gzant this to the Earl of Pembroke: Mugn 
Mary uſurped by Pꝛeſentation. und her Clerk in by ſix Poneths: A Quare Impedit 
then -bzought, by this the Uſurpation of the Quen is purged. 1 it: 

Coke. The reaſon of the Kemitter is, becauſebe comes in by admiſſion and inflt- 
tution; being Judicial Acts, and therefoze remitted Admit that the Recoverp-had 
been in the time of King H. 4. that Piercy uſurped, and afterwards a Quire Impe · 

be, — 


dit banugbt, and a Kecovery pad of this, will you now have it hunted out, 

this Quare Imped:t was bzought within the ſix Poneths, this ought not to 

upon anincertainty: and we ought always to pzeſiime, that this was all well done, 

and my to the Judgement ; foz that in ſuch a Cale, Omnia preſumuntar ſolem- 
niter eſſe acta. = SHAVER OR 
Ms man doth purchaſe an Advowſon, and to hath the Pzefentation, one ume 

upon the Parchaſoz, and bis Clerk is in by nx Poneths : A Quare ä 
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jen ann, - paſſeth by a Nihil dicit, the Biſhop, Nihil clamar, the purchaſoz 
11-yþave bis right. f 
Wage agred herein, foz that we are to pꝛeſume pro ſententia. 

Coke agreed, the Kule to he ſo 3 fox that Judicium, eſt juris dictum, ſicut veredic- 
un, eſt dium veritacis & res judicata; pro ratione, as Bratton, and this Judgement, Bram. 
is nat to be intended to be contra jus. Jn all cauſes, where one recovers in a Quare 
Inpedit againſt a common perſon, if ye names the Incumbent, be ſpall then reco- 
wr againſt bim; and in this he wall recover againſt the Auen, becauſe he cannot 
name ber; And if this had been in the time of Ning H. 4. all had ben one, foz we 
ought to make ſuch intendments, as thereby we map maintain the fozmer Judge- 
N unt givens „ 

4 Nota, That afterwards, on another day, in this term, this Caſe was ſolemnly 

by all the 4 Judges. | | 

ayghton Juſtice. Two errozs pabe ben aſſigned foz the reverfing of this Judge-. 

men, which ars wozthy to ve remembzed. Another erroz bath ben moved out of 

' the Kecozd3 But notwithſtanding all theſe- errozs, the Judgement given in the 
CB. was well given, and the ſame ought here to be affirmed; there being no ecroz 
all: Jt bath ben alledged, that this Church became void, by the depzivation of 
Pakng, and no time ſhewed when this depzivation was; and that afterwards 
Wieod was pzeſented, and in by 6. moneths It is ſyewed that the Quare Impe- 

da was bought 7 Juni, primo Marie, by VVilliam Hubert, againſt the Biſyop , 

' | mdV.Vo2ds exception hath. ben taken, becauſe it doth not appear, whether this 
= ure Impedit was baougbt within the 6, moneths, oz. not? VVood being in by 
„ Poneths: if. it, was bzought out of the 6. Moneths, then by this, there is no a- 

0 | yoidance of the uſurpation by Qurn Mary: there is no time, when the institution of 


VVood was., a. 

14 Plea here, ſhall be taken ſtrongeſt, againſt him, who pleads it. 

he Keplication, of Auſtin here, makes againſt bim, that this was after the ſix 
maths. Pet notwithſtanding all this, the Judgement is good, and was well gt- 
and we qugbt pere to intend, that this Quare Impedit, was baought within 


4 monelys. | 
muſt be agred, that every plea is to be taken ſtrongeſt, againſt him, who pleads 
in in 3 E. 4+ fol. 21. Debi bzought againſt one, and counts upon the retainer of'3 E. 4. fol. ar. 
e Nedereſſour of tbe Defendant, in office of the bailp of þusbandzy, foz 40, 8. a 
that he did the ſervices,to the Paedeceſſoz, which came to theuſe-of the-houſe 3 
ak; foz ſo mayy years, be was bebind, andunpaid; they were at iſſue, and found 
Slainti®, but Audgement ſtayed, becauſe: be did not alledge by whom he was 
ved, and.ſo yncertain, and-fqz this cauſe the Declaration there not good. Yet 
vu requiſize; foz a Plea; in barre to be certain, to all intents, At it be uncertain, 
hs ing alledgeds it ig not goob.—  - | | b 
his eaſe; here, the Quaic Impedit, ig grounded upon the diſturbance, and the 
by in by ſix monet! s, ts but an inducement, andtherefoze is not ſo certainly to be 
edged, Foz thig is a thing ſubſequent, and matter in fact, and therefoze not to be 
red in the allegation, in the point of the Action, the ſame being graunded upon 
Murtance: but this ought-to come on the other ſide, and ſyall be intended to be 
Wale bzought, eſpecially/being pleaded, as here it is, tac a Judgement was gis. 
erefo2e ſpall be intended, to be truly;and righitulip given. 
here ſaid, that the Ancumbent, fuit debito modo amotus, by tþe-Recovery, 
e Judgement of: the: Court, and execution had accozdinglp; therefore. it is 
d, ah the-Acron-was: baought within the 6, moneths; kz if the Quate 
pech, bad ben bzought, after the ſix moneths paſt , tvs Incumbent could not 
n have ben Legitimo moto remotus, and therefoae this ought. to be intended, 

Wi this was woll, and in due time baombt. And when ther went to ifſue pere, and 
61 ä no 
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* Con, and the ſame is now become a right remedileſs. But if a purchaſot do pꝛeſent 


SE. z. fol.r. 
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no exception at all taken to this, foz this ought materialiy ro have tome, und bo, 
ſyewed, on ſhe other ſide. It is alleadged, by way of bie a ion in the Bar, Nie, 


Wood, who was pꝛeſented, was in by 6. moneths, and that therefoze if the Plat 


tiffe would avoid this, by a Quere Impedit, he ought to have cpewed, wit the (axe 


was b2ought by him, within the 6. moneths, and that the other matter ought w haje 
been ttaverſed. An anſwer to this. By this Barre of the Defendant, - the mnie + | 


this Advowlon is conveyed to Cox; and this allegation in the barre, that V Voud 
was in by 6. moneths, ts idle, the ſame not being there materiall, and therefoze ag tg 
this, no anſwer was nedfall. 1 0 e 
At a man do plead a deed of releaſe, and that I. S. who made it, at the tine ot the 
making thereof, was of full age, and the other ſaith, that he was within age he ned⸗ 
eth not to travers with an abſque hoc, that he was of full age: In the barre here 
ſhis allegation was ſurpluſage, and idle, and ſo here, in regard that be lapes the 
Qu ire Inpedic to be bzought upon the diſturbance, a Replication to this, and wen 
this a Judgement given in Court: Therefoze it muſt [neceſſarily be intended, 
the Jacumbent was by this lawfully removed. Another anſwer may te given to 
this, that notwithſtanding he was in by 6. moneths, yet when the Que: Irp dit 
is bzought by him, who bath right after the 6. moneths, be by this ſyail reduce his 
right, but this is not much to be inſiſted upon, the ſame being Toubtfull; by the: 
ther matter befoze urged, is to be relped upon. | 
As to the excepreon taken to the deviſe, this is ok no foꝛce at all. (The Will um, 
that Executoꝛs, o⁊ any two of them, to pzeſent one,) a man may deviſ:, that his ext 
cutozs, ſhall deviſe, to ſuch a man, ( Debanke was here pꝛeſented: the authozicy here 
remained jopntly in them, riotwithſtanding one of them had right to the #dvowſon; 
And ſo upon the whole matter, the Judgement given in the C. B. was well given; 
and ought to be affirmed. -- SAS a C2 INIT e 15 17 
Dodderidge Juſti e. The errozs have ten alledged; the firſt appears in the 
Farre, when the Church became vold by the death of Peaking, and upon the Gantt 
Coy, Mugen Mary pzcſented V Vood, who was admitted, inſtitutcd and indugeh 
in by 6. moneths, here the purchaſoz-bad not the pzeſentment; but the pai 


gained unto Mun Mary, by uſurpation. At muſt be agred, that if the Auen, 


gz any ofher , do uſurp, upon a purchaſoz, befoze any Pzeſentment made iy hin, 
* WMoneths paſſe , and no Quare Impedit bzought ; the ufurper he this 
bath gained the patronage in fee; and the purchafoz remains without am temedy. 
Foz befsze the-Statute of VVeſtminſter, the ſecond, cap ite 5. à plenar N 5. 
moneths pad defeated the Purchaſer perpertially, and a Purchaſer is not within he 
aide of hat Statute. The which Statute doth recite two UUrits ofPoſeſſivii. ($)' 
A Que Iimpedi, and an Affiſe of dozrain-pzeſentment. And one wait oficight, 
(S.) Breve de Recto. And a Purchaſoz cannot have anp poſſeſſozy Attion, boy that 
he cannot alledge a pꝛeſentation in þtmſelf, as he ought to doe, in his ceunt: Udi 


cennot have a Writ of right, becauſe he cannot-alledge ſeiſin in the eſptes,'ad 


ougbt to vo by the Law. And theſe are the 3. remedies which he maß have; md 
no other, as appeareth fullp by theſe Books, (8 ) by 7 E. 3. fol. 246. 16 . 3. Fits 
title preſentation , placito 62. 33 F. 3. Brcoke, title preſentat on placito . 
43 E. 3. fol. 15. 43. lib. Aſſiſar. fcl. 21. 19 H. 6. fol. 40. 26 E. K. fel. 
15. 22 P. 4. fol. 9. 1. By all theſe Books it appears, that if the purche 


do never pzeſent, to the Church, but ſuffers a ulurpation, and the Jiicymbent dF . 


the uſurper, to be in by 6. moneths, bp this be hath now loft his right of ae! 


once. and afterwards, at the next avoibance, a firanger paeſents, and his Clarke is 
in by 6, moneths ; by this bis right is not gone, foz if the Church becomes voids 
goin, be cannot have 8 Qure lmpedit, but a wif of droit d' advowſon, fox he 
bach right cf action, and of advowſon, 7 E. 3. fol. 1. in the end of the cafe, it f 
there (aid, that if the Gzandfather doth pzeſent, and the right of adbowſon way 
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—conandeire > Afrerwards anotyec pꝛetents, after the ſon pzeſents, it ſhall be 
adjudged that he pzeſentad in his own right, then in the right of another, this 


e by Bafler, who ſaid, be had known tit ſo adjudged. 1) E. 3. fol. 37. b. by Par- 1) E. 3. fol. 
die, at the Common Law, purpaiſe of one ſhall not put another out of his poſſeſ: 37. Parming. 


ing; 


fon, and when one pzeſencs, who can intend, that he pzeſents by any way, then by 

" way, as he hath title, and colour foz to clapme by, foz if one do purchaſe an 
adbowſon, and pzeſents, be pꝛeſents by fozce of his purchaſe, in his own right, and 
ix afterwards another purpzent, and then he again happens to get a pzcſentment , 


8 hall be intended to be in his anctent right. L. 5 E. 4. fol. 19. b. in the Abbat L.; E.. fol. 
of Leiceſters Caſe. At is there ſato, That if the King pzeſents to the advowſon of 119. b. the 
mo her, and is ſerſed» and after the Church becomes votd again, and the other pze- = — 
cents, and his Clarke is in, be is now in his poſſeſſion again, and by this, he bath 


the patronage. (But J do doubt of this, if it be in the caſe of a purchacſoz, 
there being no Book in it,) foz that pere ts his mere negligence, and laches. And 
this hall ſuffice to be ſpoken to the Barre, 
to the Keplication pere, and to examine this. | 
Fit, All matters in fait, ought to be confeſſed, and avoided, to be traverſ;d , oz 
.oteftation to be taken of this. | 
But here are divers matters alledged, in which there are many oppaſitions, the 


one being contrary to tbe other. 


The one faifh, that the Church became void, by the reſignation of Wood. The 
other ſaith, that it became void by the amotion of Wood, without any traverſe. All 
this being matter in fan; but yet notwithſtanding all this (which is not much ma⸗ 
teciall,) tyep being here at iſſue, here is no foʒmalt pleading. But now to lock unto 
the right. And as fo this, by the Replication, Queen Mary did uſurp, by pzeſenta» 
tion, as appears, pꝛeſented Wood; But William Herbert had the right of Patronage, 
ind bzought his Qlare Impedit to all, a Non (um Informatus pleaded foz Wood, and 
a Judgement paſſed againſt V Vood, and ſo he was lawfulip amobed : if in by 6. 
moneths,.and a Quare Impedit baought againſt þim. If by this be wall recover 


the Patronage. = | , 5 
"fs to this, it ts firſt alledged in the Barre, that Queen Mary uſurped, uſurpando, 
e pꝛeſented Tho. Wood, who was admitted; inſtituted, and inducted, and in by 


(Gmoneths. | 


- Whether Cox, a purchaſoz of Herbert, and never pꝛeſented, pet if he bzings his 
* — within the 6. moneths, by thie he hath undone all, which Muten Ma- 
*had Yatned, by tbe uſurpatton. But if this was baought after the 6. monetpa, 
nd operatur dy this. | | 
eſpeciall points are pere to be conſidered. (S.) | ; 

"Firſt, Dow this caſe ſtands upon the pleading of plenarty, This is alledged to 
belnthe pzeſentee of Queen Mary, but it is not alledged when this pꝛeſentation was; 
andlhis may be in the beginning of her Beigne. But when the Qure Impedit is 
beaught, it is aid to be in_13-Mariz, and he map be in by ſix moneths befoze, but 
this doth not appear, and ſs this is uncertam, taz it map be the ſame was bzoughr 
vithin the 6. moneths, and it may be, it was after 3 it is now to be conſidered, what 
ve thall here intend, upon this ſo uncertaina Barre, and Replication. | 

to this we ought alwapes 1 intend that to be done, which ſtands with the 
Adgement given. And where it is ſaid, that ye was by this, Legitimo moco amo. 
ue ought to pꝛeſume, all thus to be lawtull done, to maintain this Judgement, 
and fill we are to pzeſume the beſt, foz upholding uf the Judgement ; to thts pur⸗ 


poles the caſe in 36 H.6. fot-x7.. a. by paiſot, if one recovers, againſt another, the +5 1. 6. fol. 
Dent of Dale, and tha Acres of Land, byvefault,*'M a precipe quod redder, and ot 2. Prife. 


ffterwards he bzings a ſcire facias, to habe execution of the ſaid Judgement, be 
hall not ſay that the 3. Acres, are parcel of the Manoa, foz chat rt cannot be ſo in⸗ 
ſended. Jt is there ſaid, that if 4 Fine Tn of a Panoz, and of tha& acres 
a . of 
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of Land, Jt cannot be any wayes intended, that theſe tha acres, are parcel of the 
Wanoz, otherwiſe it is where a Fine is levied of a Panoz, and of an adbowſon 
were fc map be, that this was parcel of the Panoz, and it may be not ſo; and ſoig 
the difference there put by Danby, ; 

It is a Rule, Qiod ſemper præſumitur, pro ſententis, as if a doubtfull ſen 
be given in the Eccleſtaſit:al Court, we ought foz to preſume the beſt. As in Bacies 

Cole 5. pars. Caſe, Coke 5. pars fol. 98. b. and 2 Eliz. Dyer, fol. 178. Two Judgementg there 

98. 6. Buries the firſt Judgement upon the libell, tn the Spirituall Court, that he was jrigjqys | 

Caſe, 2 Eliz. and upon this a ſenfence of divoace was given atcozdingly 3 in the ſentence it is am 

Dyer. fol. 178. that ye was frigidus, generally, whether this ſhall be underſtood, and in 

pe was Maleficiatus, and ſo inhabilis, uni, & habilis alters, oz whether it ghalj be tn: 

tended, that be was naturally frigidus , but afterwards, becauſe he had a ſecond 

Wife, and had Iſſue by per, therefoze it ſhall be intended, that the firſt 

was, quia maleficiatus. So that ſemper præſumitut pro ſententia, notwithſiant 
18 E. 4. fol. ing poof be to the contrary. 18 E. 4. fol. 29. In treſpaſſe, foꝛ cutting his Galt 
29. and breaking his cloſe, the Defendant claimes the Land, as ſon and heire of l. 9 

the Plaintiffe faith, that there was a divozce between 1. S. and his wife. Jays 

caſe the beſt ſhall be pzeſumed, and this ſhall be foz the legitimation of the heir, 

and fo it is alſo ſaid in Burges Caſe, Quod ſemper . przſumitur pro legitimatione pue. 

rorum. f 

And if it ſhall be ſo upon Judgement given in other Court, wby ſhall it not be @ 

here in this caſe. 

Statute of By the Statute of 4 H. 4. capite 23, Judgements given in the Kings Courts, 

4 fl. 4. capite ſhall ftand in their fozce, and not to be avoided, but to be upbeld, untill they be & 

23. — » by Attaint upon verdict, oz by a UUrit of erroz, and not other: 

wiſe. 
And fo is the Common Law alſo, as the ſame appears by 18 E. 4. fol. 29, 4. b. 

18 E. 4. fol. 33 H. 6. fol. 33 34 H. 6. fol. 24. 37 H. 6.fol. 33, WUbere it ts ſaid, quod Judj- 

et 5. faz. Cia, in curia domini regis, illata, ſtent in ſuo robore, & effectu, quouſque per er- 

4+: H. — 2 rotem, adnihilentur , &c. And this Judgement pere given in 1 Mariæ, was never 

37 H. 6. f. 33. impeached by any UUrit of erroz , and therefoze the ſame is to ſtand, and 

be in its full fozce. And we are now foz to maintain this Judgement, and 

as touching this, we are to intend, all things conducing thereunto, to be lam 
fullp done. | 

Admit here, that the Quare Impedit was bought after the 6. Poneths. Pet 
this now is not at all materiall, the Clarke being removed. But this genen 
bath never ben impeached, by erroz, oz attaint, the ſame therefoze remains in 
fozce, and ſo ſhall ſtand, having never ben avoided. 

And ſo this Judgement here remains in fozce,and therefoze we ought here top2e- 
ſume, pro ſententia, that this Q 1are Impedit was bzought, within the 6. moneths; 
and this in maintenance, and upholding of the ſaid Judgement, And if the ſame 
was bzought after the 6. Moneths, pet becauſe the Judgement bath not ben impeach: 
ed, by erroz, oz ataint, the ſame therefoze ſtill ſtands and remaines, in ſuo pleno to- 
bore, And theſe are onely the two legall wapes to impugne this Judgement; either 
by erroz 92 attainf.. !''. TIT: | | * — 

As to the laſt matter, being, The Parſon ok the Church, hath the adbowſon of 
this in Fe ; by bis laſt will, he wills, that his Executozs, two, th2#; 02 ang one of 
tbem, do pzeſent ſuch a one, when the Church ſhafl become void, and dies, and the 

Church becomes not void, till bybis death. . - FAG 

{That this map be deviſed, appears by 37 H. 6. a man may deviſe .a Keverſion; 48 
well, as to paſſe this by D&dF* ſo beret ſhall be ſo, of this deviſe, De proximapre- 
ſentatione, when this ts granted, at this inſtant, that the grant ſpould take effert; 
(C.) by the death of the deviſoz, af this very inſtant, (S.) by bis death, the Church be: 
com: B void; yet this ſhall be a good deviſe. Foz notwithſtanding tbe _— 
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bath no effect, but by the deaty, pet it path an Inception in his life time, and this 
all make it good. : : : 1 | 
E. 3. A man having Lands in London, deviſeth this, and after dies with- 48 E. 3. 
heire, which ſpall now take effec, (S.) the UW, oz the Eſcheate. It is there ; 
held, that the UUill ſpall ſtand, foz that the Efcheate merly doth commence by the 
dent, but the Will ſpall relate to the inception of it, and ſo ſhall pzevent the Eſcheat. 
31 H. 8, Dyer. fol. 45. A Leaſe is made upon condition, that the Leſſæ ſhall not 31 8.8. Dyer. 
pen to any one, during bis life, without the aſſent of the Lefſoz, he deviſeth this, fol. 43. 
without bis afſent, whether this was a beach. of the condition, Jt could not be an 
alienation, but in reſpect of the Inception of it. So fn this Caſe here notwithſiand- 
ing they paeſented V Villiam Tabor, who,with the 2. others, was made his Executoꝛs, 
and the Church coming void by his Death ; yet they had good right to pzeſent him. 
3 is ſat; that Tabor came, and refuſed the Executoaſylp. But it is not ſaid, be⸗ 
e wyom this was; this ought to have ben ſhewed. 9 E. 4. fol. 33. & 47. the g E. 4. fol; 
pof Canterbury was made an Executoz, and. refuſed, he was compelled to 33 & 47. 
yew that he refuſed befoze bimlelf. But if he had not refuſed pere, pet thep might 
pzeſented htm ; and thts is the difference between H2cka:s Cale, 13 H. 8. and 
21E. 44 fol, 66. they cannot pzeſent the bead; hut one of the members they map 
pelent; and here notwithſtanding, that Tabor cannot pzeſent htmſelF, yet the other 
wo map well pꝛeſent him. And ſo upon the whole matter, the Judgement given 
he C. B. was well given, and no erroz in it; and the ſame ought to be af: 
Croke Juſtice. The Judgement pere ought to be affirmed. 
'The matter in queſiton is foz the Church of Bradwell, which ſeems to be a very 
unfoztunate Church: Foz quod malo principio inchoatur, raro fi vitur bono exitu: 
Five Uſurpations have been alledged to be in this Caſe; and the foundation of this 
Title foz Doctoz Harris, is a uſurpation by Mugen Mary firſt had, who uſurpando 
did pzeſent V Vocd : Afterwards, four uſurpations alledged by the Pzeſentation. of 
Maſon, Debauk, Tabor and Genge, ſo that the Bar by Doctoz Harris, is intricated 
with five ſeveral Uſurpations : But debile fandamentum, fallit opus: And the Pze: 
fentation, under which be doth deduce bis Title, is ot all the others the weakeſt : 
#6; the Pzeſentation of Nugn Mary, is whollp avoided by the Q 1are Impedit, in 
which the matter being generally put, the point here conſiderable is, UUhether it 
hall be intended that this Quare Impedit was bzought within, oz after the ſix 
Poneths ; if within the ſix Poneths, then the Pzefentation by this is avoided, but 
if after the ſix Moneths, then not. ; 
As to this, it is to be obſerved foz a Maxim, (S.) Que in Curia regis acta ſunt , 
rice aęi preſumuntur: (if the contrary be not expzeſly hewed. ) And when a Judi- 
clal act is done in the Kings Court, always in ſuch a Cale, preſumetur pro ſenten- 
tu. 
Jo the Tryal in the Quare Impedit, the Biſhop pleaded nothing, and the Clerk 
had nothing to plead, it therefoze paſſed againſt him by a Non ſum Informatus: eſt 
probabilis & violenta præſumptio, that this Quare Impedit was bzougbt within 
the fix Poneths, becauſe the Judgement of the Court was ſubſequent unto this: 
Ind this Judgement ſo judicially given, ought not thus to be blown away by a bare 
indan uncertain ſurmiſe, but the ſame is to ſtand and remain in fozce, unttil it be 
lgally avoided by erroz oz attaint, as appears by the Statute of 4 H. 4. cap. 23. Ju- Sratute of 
dcia in Curia regis reddita , Non debent rev. rſari , nifi per errorem, vel Attipcta: 4 H. 4 c. 23. 
_ 3 this is clearlp avoided, and do a good title foz Sir Ed- 
Incneon, 
Then as to the debiſe, this is clearly good: Af a Patron in Fe, doth deviſe that 
| his Executo2s ſhall pzeſent ſuch a one to the Church, when the ſame becomes 
| bud; although he cannot grant proximam advocationem, fallen in his life, pet by 
| G 2 | deviſe 
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deviſe this is good; the Executoz repzeſents the perſon of the Teſtatoꝛ: And ſo the 
Judgement was well given, and ought to be pere affirmed. 

4. Coke chief J ſtice. When J was the Nuefts Attozney, ſhe ſaid unto me 
underſtand that my Colinſel will irongiy urge, Prærogativa R ginæ, but my willis 
that they ſtand, pro domina veritate, rather then pro domina Regina, unleis that do. 
mina Regina hath veritatem on her ſide: And ſhe alſo uled to give this in charge gy, 
ny times, when any one was called to any Office by her, that they ſhould eber ſlan 
pro vetitate, rather then pro Regina. Ay 

In the argument of this Tale, J agree in opinion with thofe which babe argued, 
and will confirm their reaſons. 

Theſe Errozs have ben very pzobably taken, but in this Caſe there appracg no 
title foz the King. 

The great doubt is, if the recovery in the Quare Impedit be not juſt, then ther 
is a title in the Crown 3 and if ſo, then ſcribacur Epiſcopo, as it doth appear by all 
the Books: But here no title appears: I ſhall in mp argument ſpeak unts theſ 
particulars, and will therein ſhew; 32 534 | 

1. Firſt, That it ſhall be here intended upon this whole Recozd, that the Que 
Impedit was baought within the ſix Poneths. | 

2. Secondly, Jf 1he fame had not ben bzought within the fix Moneths, yet the 
title of the Earl of Pembroke is by this well reveſted, having a Judgement and z 
Pꝛeſentment; by this the ſame is revetted, and the right of the Quen gained by the 
Uſurpation, tall be altogether taken away and defeated. 55 

3. Thirdly, As touching the deviſe, and what is wzought by it. 

1. As to the firſt Point: Foz four Cauſes it onght pere to be intended, that the 
Q ate Impedit was bzought within the fix Poneths, and this is a plain Cat: But 
to adde reaſon to that which hath ben (atd, this is but an Jnducement to a Traverg, 
and is not the main point; pet it ought be fo pleaded, as that it ought pzobably to 
appear to the Court, that it was bzought within the fix Boneths. 

J will argue this by admittance; if it ſhall be fo intended: The Netcom it (elf 
pzoves this plainly unto me, virtute cnjns,8c. ab Eccleſia prædicte, ptædictus Wood, 
debito modo amotus tuit z and this cannot be ſo, unleſs the Quare Impedit was bzouyght 
within the fix Moneths, and thts is expꝛeſſy ſo averred that he was debito mocoa- 
motus, and therefoze &c. and the Earl was tetzedof the Advowſon, and this is a con 
mon ground. 

21 E. 3. f. 43. Baron and Feme, do reltcaſe all the right which they had in cer: 
tain Lands, which d#d was inrolled ; the Wife bzings a UUrit o* @rroz, and al. 
ſigns foz Erroz, becauſe the Court Inroll d this Ded, by the Conuſance of one who 
was a feme Covert at the time: Thirtung there demands Judgement of the Mart, 
the ſame being, that che Ded was Inrolled by the Pusband and Wife, ad dammm 

ipſius Hele æ, and bath not ſuppoſed the death of the Pusband: To this it was 
anſwered, that the UUrit ſaith, that the Deed was Inrolled, ad damnum pſius He- 
lenz, which thing could not be intended, if the Pugband wag not dead, (and if he was 
living, the other ought to ſyew this:) This is a good Cale, to p2obe the Caſe in 
the C. F. of Nuper t piſcopo. | 

So here in this Cafe. when the Kecozd ſalth, That debito modo amotus it ought 
to be intended tha: this was lawfully bzought within the ſix Poneths, and as foz 
Doctoz Harris, if he vad dealt Clerkly, he ought to have ſhewed that the Quare 
Impeqit was b2ought afier the ſix Poneths. | 

O5j. Jt yath been objected, Whether the Incumbent be amotus, by the Judgement 
it ſelf, befoze any UUrit to the Biſhop, oʒ a P2eſentation had by bim which recober⸗ 
ed, if by Law he be not removed, any other Allegatton againſt Law ſhall not make 
an Intend ment. 

Relp. As to this, and in anſwer thereunto, by the very Judgement in the 
Qare Impedit, the Incumbent is removed, and the Patronage is by this 2 
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ev, and thts ſo appears by L. 5 E. 4. f. 115. that without any Þzeſentation; by the 
gecobery, the diſturbance is gone and avolded, and the Incumbent by this recovery | 
is moved; and with this agrees 17 E. 3. f. 59. Smalls Caſe, being the beſt Caſe in 17 E.3. f. 39. 
Lam foz this, that the Church to be vold, befoze he is to pzeſent: There is an $7 caſe. 

aboidance in fact, and in Law, not to pzeſent to an avoidance in Law, without an a: 
yoldance in Fact, Aud this ts foz a Rule, if ye be not to pzeſent when the 
Church is void in fair, no Writ ſpall iſſue to rhe Biſhop. | I | 

46 E. 3. f. 13. John Marſhals Caſe, chat the Plainiiffe who recovered, map pze: 45 E. 3.1.73. 
ent after Judgement, without any UUrtit to the Biſhop 3 ſo that this is a plain caſe, Marſhals caſe. 
tha the Church is votd befoze any Writ to the Biſhop . : 

Hillar. 37 Eliz. C. B. Rot. 620. A famous Caſe between Brown and Tirrey : Hill. 37 Eliz. 
J was found by Dffice, that ſuch a one dyed without Deir, leiſed of cerfain Lands C. B. Rot. 
held or the Muren (but there was a right Petc) the Quern had the poſſeſſion by uſur: 620. Scc. 


n. | | <3 
157 the Statute made in time of King E. 6. the right Heir wall Travers àa Ded 
of Feoffment made in Fee, and a Letter of Actoznep to make Livery; atterwards 
Judgement was given, quod manus dominæ Reginz amoveantur, afterwards: the At- 
tznepy made Livery. f 22 

The firſt queſtion was, UUpether by this the rigpt of the Mugen be amoved, 
without any Writ to the Eſcheatoz 3 the Mun had no ttcle but by a falſe Dffice , 
the Livery was adiudged to be good, becauſe the ſame was after the Judgement, and 
befoze any Writ to the Elcheatoz; and it was adjudged , that the poſſeſſion of the 
Nuten was amobed by the Judgement. Pq wy 

Obj. It was afterwards objected, that at the time of the Charter of Feoffment 

Reſp, Lo this it was anſwered and reſolved, that he had good right, foz that after» 
wards it hall be adjudged a good Feoffment, upon the Judgement, Quod manus do- 
nini amoveantur : [50 here in our Caſe the Judgement here given in the Quare Impe- 
di ſhall reſtoze all. a 

It appears by the Kegiſter, fol. 17. and 61. In the Writ be map ſay, ad Eccleſiam Regiſter, f. 
jan vacantem. %% | re 

21 EI. Dyer, f. 364. Gerrard Onſlows Caſe, the Quen did ſella Benefice; there 
ure Impedit was bzought againſt the Queen, the D2dinary, and the Incumbent, 
and peadente lite, the Queen upon a Reſignation pꝛeſents another, who is inſtttuted 
ind inducted, and is in by ix Poneths; pe is removable by a UUrit to the Biſhop , 
although he be no party to the Judgement, in the Q1are Impedit, there all the Coun: 

(lof the Queen were deceived, who held the contrary : Foz that by the very Judge 
— are to be removed; and accozding unto this, J have known it to be ſo ad⸗ 
judged again. | 

2, Aſecond reaſon, that it ſhall be intended that this Qure Impedit was bzought 
within the ſix Poneths, Quia ſemper praſumitur, jus, & veritas in judiciis, Plowden, 
Judicium, eſt juris dictum, and none ſhall alledge any thing againſt a Kecozd; which 
is Teſte meipſo. | 

3 Tiirdly, here is Cohzrentia actus, 8 E. 3. f. 386. old Pꝛint, and f. 18. new: e E. 3. f.386. 
The Arch⸗ Deacon of Woodhouſes Caſe, in an Aſſiſe of d arrain ꝛetentment, Collu- Kc. ; 
{ton to be enquired, they enquire of the right, a notable Caſett is, there to ſæ bow 
tie Judges inclined unto the Poſſeſſion, and to paſs with the ſame ; andHerle there 
laith, Ak the Poſſeſſion be Co, J will pꝛeſume the right to be.accozdinglys pere are 
five Pzeſentations with the Earl of Pembroke. 

The reaſon of rhe Caſe in 8 E. 3. ts, becauſe the Statute of 7 E. 1. o2dains, Statute of 
— if any Church-man get any Term, arte vel ingenio, this ſhall be Pozt- A Re- 

m. . 

Ke the Statute of Weſtminſter the ſecond, upon a Kecobery not to intend Cobin weſimin. 2. 
Colluſion 3 as touching this, vide. | 


1 
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49 E. 3.f.299 49 E. 3. f. 29. 47 E. 3. f. 13. and Weſtmin. 2. cap. 3. In another Caſe, pon 


&c. 


Kecovery had againſt Pusband and Wife, durum videbatur: A Recovery hall be al 
ways intended to be true, quia Judicium, eſt juris dictum. 8 

4. Afotirth aud laſt reaſon 1s this, That Doctoz Harris had C onnuſante of ſhis 
fo2 pou habe divers Pzoteſtations, that the Earl had no Title, but there 18 ng rn. 
teſtation of this, that tþe Quare Impedit was not bzought within the ſi Ponerhs, 


but that this paſſed by a Nient dedne, be confeſſed this. 


I 1 Octobris, Mun Mary was Crowned, the Depzivation fo be after the gozggg; 
Hon. 3:3 =: 5 | | 29 


* 


Obj. It bath ben objected, That pe might be depzived in April, n in wh 
gutt. T unn en 


Retp., But in ancwer ta this, it cannot be lu, far this was after ſhe tame i the 


<q Crown :\ Vood did well in this Caſe, foz be having no citle, ſuffered it to pala 3. 


21 E. 4 f. 49. 
32 E. 3. 


21 Aſſiſar. 
placito 19. 


gainſt him, by a Non ſum intormatus : But Doctoz Harris hath not done ſo, but the 
contrary, as thus to paoſecute this matter, without. any title at all; and he ha: 
ving -uotice that he was amoved , and ſo was debi:9 modo amorus z this was not 
= + by bim, fox Church-men ought not thus foz to boulſter out ſuch bs 
Caules. 

Type ſetond Point, be the Kecovery. in the Quare Impedit, within, oz after the 
ſix Poneths, yet te Advowſon. is by this reveſted, and the Uſurpation avoided, hy 
the Kecoberp in the Quare Impedit, anda Pzeſentment afterwards Foz if J pu⸗ 
chaſe: an Aduowſon. and befoze any Pzeſentation bad by me, another uſurps upon 
me, and pꝛeſents, and J bzing my Quare ImpediPafter the ſix Poneths, and fz the 
Incumbent, a Plea is of Non ſum intormatus; by this the Adbowlon is reveſted, eg 
veiedictum, and it doth reveſt this, foz here was but a remedileſs right, and if pon 
will not take advantage of it, à ſhall by this babe my right again: I habe a right, nd 
having a Judgement; to recover this, to the which J have a right, my rightly this 
ſhall he tecovere. * Rats, a | 

There are Judicial Patents which ſhall reveſt one in bis ancient right, md it the 
Kings Patent ſpall doe this, a multo fortiori, a Judgement ſpall do it. 

2 H. 7. f. 17. At the King uſurps upon one, and afterwards by his Letters Pa 
tents Gzants this unto him again, this judicial Patent, reciting bis ancient right, 
ſhall reveſi.tþig in bim, and be wall be in again in his ancient right 3 the Ring there 
uſurped by Pꝛetentatton, to the Advowſon of a Pouſe of Religion, and afterwards 
reciting. the ancient right of the Abbat, Gzants this Advowſon again to him, andto 
his Succeozs foz ever; the Abbat by this Gzant is again in his anctent right, as 
it is there adjudged. 5 : 

21 E. 4. fol. 49. Haſſey there faith, that in 32 E. 3. it was adjudged, that where 
the King rehearſed, that whereas be bad recovered an Advowſon by default, in a 
Quare Imped:t againſt a Stranger, which Advowſon was lawfully appzopzied to 
the Abbat, long time befoze this recovery; after the King, by his Letters Patents 
reciting the recovery, Gzants the Advowſon to the Abbat, and to his Succeſſozs, 
there adjudged, that the Abbat ſhould not be in by the King, but by his ancient right 
in his Keaiitter, (which Wook J have, but A cannot finde this Caſe there) here in 
this Caſe be bath a Judgement to recover the Patronage, and ſhall be be Patron, 
and the Crown allo, this cannot be; foz this Patronage cannot be in two, and there: 
foze the toztious Title which was in the Quckn, ſhall vaniſh, and the ſole right ſhall 
be and remain in him who recovered the ſame. ; 

21 Aſſiſar. placito 19. Tenant in Tail path ifſue two Daughters, makes u Feoff 
ment in F# they cannot enter, one of them enters, claiming foz both of them, this 
is not good; but it an Aſſiſe be bzought, and a Kecovery in this, ſhe ſhall be by this 
reveſted unto her firſt right, and her ſiſter ſhall enter with her. 


+ E. 3. f. 19. by VVilby, If Tenant in tall be diſturbed, and where heoughti 


hav: a Quaie Impedit, he bzings a Writ de droit 4'adyowſon, and in this — 
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8, 02 ſhall be in by fozce of the taile, and not in fæ⸗ſimple; notwithſtanding that 
te gift of the action be ſo. Foz where a Judgement, and my right do met toge⸗ 


her, I hall ve in, in my right, 
2 


5 E.3- f. 48- Hir J ohn Darcyes caſe, put in Plowdens Commentartes, fol. 553; 2 5E. 3.f. 48. 
u VVilſinghams Cale, where, upon the default of tenant foz lite, the King in reverlion Sir John Dar- 
pzapes [0 bz received, by his Attozney, and Serjeants to defend his right, and ſent 97 caſe, &c. 
ro the Judges, to the ſame intent, and pe could not be received, foz if ye ſhould be 

wed, the demandant ſhould count againſt the Ring, as againſt a tenant, and ſo 
cannot doe, but is put to his petition, pe is not to impleade vim, as tenant, in no 
cafe, neither ſhall count againſt htm ; and ſo though the King was not received there, 
no pzejudice fyall come to rhe King ; foz if the title of the demandant be feint , 
je fall not gain the reverſion againſt the King by tuch a Kecoberp: but if it be good 
hy 8 Recovery againſt tenant foz life, this ſyall diveſt the fe-limple out of the Ring, 
who is in reverſion, oz remainder ; fo if the King pave a title, no tecoberp ſhall hate 


” 3.fol, 19- When the Crown þath a title by wong, it A bzing an Action againſt 4 E. 3. fol. 19. 
ne, when I recover, and the Judgement and my right do met together, A chall de re⸗ 
veſled in mp right, and the title of the Crown ſhall vaniſh, as in Brown and Ticryes 


caſe befoze remembzed. | 
Jn Plowdens Commentaries, fol. 489. a. in Nicholls Cate. If tenant in tatle dit. Plowdens 

continue in Fe, and the diſcontinue enfeoffe the King, by d&d inrolled, the King Commenta- 

leaſech the Land to tenant in talle, foz life, the remainder toy!s iſſue foz life; the lies, f. 489.4. 

firſt tenant foz life dies, the ifſue is now remitted, by this remainder, and the fi: —_— 

imple deveſted, out of the King, into the donoz, and this without any monfirance de 

tron, 02 any other circumſtance, 


So thatallwayes, whenright and w2ong do meet together, the right wall ever be 


Bow as to Judgements given, theſe are ſacred things, and this appears by theſe 
Statutes following. (S.) _ | 

Magna Charta, capite 29. 5 E. 34 c:pite 9. 14 E. 3. capite 3. 25 E. 3. capite 3. Statutes of 
28 E. 3, capite 3. 27 E. 3. 41 E. 3. VVeſtminſter the 2. 4 H. 4. capite 23. That Magna Char- 
mar Judgemepts given, in be Kings Courts, the parties and their heirs; ſhall be 5e a“. 
of this in peace, untill the ſame be reverſed, by Erroz oz Attaint, if erroz be in tye * 0 
ſame, be it in perſonal, oz in reall adions. . | 

Ihe 1 — — — the —— pere. 0 

| e, being Parſon and Patronof the Church, and deviſed : 
hen Det Tabc * — 1 | ch. the ws! on 
Ih objected, that this is a flower fallen, and fo not to be Gꝛanted after object 
þis death, foz that the Church becomes void by his death, when the dene tots cake 38 
ted. In anſwer to this, which is a high point in a low houte. The deviſe hath re. 
{ts inception befoze, (S.) in his life. 38 H. 8. Dyer, fol. 45. befoze remembzed, in 31 fl. 8. Dyer, 
caſe of a deviſe, over-rules this caſe. 4 H. 4. fol. 17. a remainder is to veſt, during lol. 43. 
the particular eſtate, and good, there was-the Pꝛiginal Act, a remainder to the 9.4.0 
night heirs of ceftvi que vie hereditamenta tenui pendente filo, Jnheritances, the og 
lying of St. Auguſtine, Sicut audio ſic judico, & judicium reQum meum.. Non fi- 
atodio nec ſicut amo, ſed ſicut audio, S0 to judge. And lo J will conclude this caſe, 
with the ſaying of Queen Eliz. befoze remembzed, to ſtand pro domina veritate, Non 
pro domina Regina; and that the Judgement given in the C. B. was well 'giden, and © 
ſothe ſame ought here to be affirmedz Et Sic, Scribatur Epiſcoꝑo, &c. being the conſe: 1 


* 


quentof this. 

' todderidge Juſtice. If A pleat er otight 8 titte 

nie eee? ce. Ik Jplead a Kecovery by default, UBhether ought u title 5; 2 

-24 H. 8. Brookes Caſes, fol. 13. placito 64. Brooke, title pfeꝛdings, placito 6. 24H. 8. 

dam fuit pro lege, that he which pleads a recovery by default, — averre ks 
f bis 64, Kc. 
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0 nn ns 
his title of his WUett, and alſo, that the Defendant in the Kecoverie was tengy of 
the Fre-hold, die brevis, but where the Kecovery was by Action trred, be ned wr 
to take the one aberrment oz the other. Af one Kecover againſt another, bra Nc. 
dicir, he ought not not to averre his title. | 5 . 

Coke. Me ought not here in this Caſe, to averre his title, becauſe the ſame a 
pears, where J plead a Kecovery, againſt the party himſelf, J ned not to averce the 
title againſt htm, noz to averre his title. 5 | 

Do idetidge. The diff:rence will be this, where the title appears of it ſelt, then 
no av2rrment neds to be; but where this doth not appear, there an avertnent ought 
to be. f 
Doct oz - Harris, moved the Court , foz ſtap of Execution, till Mich. Term 

ext. | 
5 Cui. UUe will not make you any longer to be of this malæ fidei poſleflor, and 
fo to burden pour Conſcience any moze with this, and you- will be much better with: 
out it; we cannot in this ſatisfie your demand. 
Co e. Ine was never as pet depzived under th2e-moneths, and then thy Que 
Impedit was bzought within the 6. moneths. At is better foz pou to be in the i: 
berſity, then to be here pzoſecuting of ſuch ſuits, Foz'Clericus in oppido,tarquan 
Judgement piſcis in arido. And ſo the Rule of the Court was, Qrod affirmetur Judicium; um 
affirmed. à UUlrit to the Biſhop, granted foz the Dekendant. 


'-  Sely Flaintiff, againſt Faq Defendant. 


Aion upon F Ran Action upon the Caſe foz wozds. The Plajntiffe lays in bis Declaration, 

the Caſe for that there was a ſpiech of Parriagg between þim and one Suſan Watts, and libe⸗ 

— = of ip to take effect, To which Suſan the Dyfendant did utter theſe woads of the Plain: 

tiffe, (S.) My Wife is a UUboze, and J will pzove it, foz ſhe was nought ith Will 

Selly, the Blaintiſfe, and if J had had a Candlp, 4 bad taken tyem rogether daing 

- 2 :» "the dds. and that by reaſon of theſe wozds, he loſt bis Marriage; a wrdin in the 

2 2. Plaſntiffe, and dammages moved in Arreſt, that the wozds not Actionable, being 

OST; :;15 7D ot nts fins 14 

Coke chief Jiſtice. Juſtice Clenches Gzandchilde was to marry with ſuch a man, 

to whom one aid, of her, that ſhe had had two Baſtards, ons by one Warts, and . 

Judgement nother by, &c. Bp wpich woads the lo} ber Husband; ſhe bzought ber Anun, 

— the Plain- and recobered 200 — it is all one, — oe — —— — 
tifſe. . woman, laying a ſpach ot Marriage, and the tols of his Mike, it on, 

7 0 > pre to loſe a Pusband, oz. to loſe a Wife, and ſo-by it 

5 Kule af the Court, Judgement was given foz the Plaintiffe. Ae 
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„ 1:1 1fobe: Barrowes, Will. Cox, Dyton, and other Plaintifls, 
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wan, againſt the High-Commiſſion Court. my 
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Corpus Was. granted fas fem; upon which tber were wannbi into 
High Com "the Kata was read » expacling-'the-cauſe of their Commit 
M11110n a 4 oro 8 322 75 NWS Died. 55 De | Lid 
Court. Finch Sr jeant. EE refurn is bad, both foz the manner and matter ok it. \The 
c 840" Wa ape.fos their ammitment, was to detain them. there in paiſon,'unttil iþe 
om | a 


> i Court would take Wader foz thetr delivery : This is not goods/the 


337. ,: (amp. ught to have, han, untill they could he delivered by oꝛder and tourſe of 
Hoh 84. A Rane _ 2 71711770 . 4 FR 195% — ä 7 : f — a i 
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pan eee , j 
s The Return is likewiſe bad foz the matter of it, the Commitment being foz their 
if refuſal to take an Math z this was no cauſe foz their commitment ofthem, betng to 
6 awer upon Dath unto certain Interrogatozies to them miniſtred, in matters touch: 
N | Laws, whereas they ought not to be compelled to anſwer upon Math, and 
ſothereby to accuſe themſelves ; and foe this their refuſal ſo to doe, they were by 
committed. | 
p In 36 Eliz. B. R. in one Mans fields Cafe; befoze Popham Chief Juſtice, this dif: 
7 ference was then taken by him: As to anſwering there to their Interrogatozies, be: 
Pinifters and Lay-perſons. | 
« Fund as touching this, there is in the Regifter, fol. 36, b. an expzeſs Pꝛohlbiti⸗ 
an Ne laici, ad citationem Epiſcopi, conveniant ad recognitionem faciendam , 
and there is the Writ accozdinglp, (S.) Rex vicecomiti, &c. præcipimus tibi, quod non 
peimittas, quod aliqui laici ad citationem talis Epiſcopi, aliquo loco conveniant, de 
cxtero ad aliquas recognitiones faciendum, vel ſacramentum præſtandum, niſi 
in ciſ bus matrimonialibus, & teſtamer.tzriis; &c. But this did not run to Pi: 
ſlers: * | 
8 they ought not there to pzeſs any one to take an Dath, by which be ſhould 
ſubject himſelf to the danger of a penal Law, oz of Felony, this thep are not to 
* this put poſe is 1 and 2 Eliz. Dyer, fol. 175. placito 25. Scregs Cale, who re- 
fiſed to anſwer unto Commiſſtoners appointed foz the determining of the Dffice of 
the Exigenter of London, between him and one Colſchill, a Patente of Nun May, 
upon the death of Brook chief Juſtice of the C. B. tempore vacationis, and therefoze 
he was committed; and Hindes Cafe there cited to be, Termin. Mich. 18 Ela. agre- 
ing with Scrogs Cale, who refuſed jurare coram Juſticiariis Eccleſiaſticis, ſuper articu- 
los pro uſura: The reaſon why in ſuch Caſes a man neds not to anſwer, is, be- 
l, -  cauſs that no man ought to accuſe himſelf. | 
be And in 1 Eliz. in the C. B. one Leigh's Caſe, who was committed by them, foz re- 1 Ee C. B. 
. fuſing to anſwer to certain Articles read unto him, concerning the hearing of Paſs, Cc. 
. and was therefoze by them committed, but deltvered upon this reaſon, That if he 
p hould —_ pe might by this ſubject himſelf unto a penal Law, which he ought 
k not to doe. F 7 | 
Ng Alſo in the return, there are theſe general wozds, (S.) (and other things) which 
72 are not expꝛeſſed, and this map contain matter of Felonp; and ſo in verity it was, 
Nn, fone of the Articles miniſtred was, Whether he had ſtolen a Surplice out of the 
4 Church, oz not; be having ben accuſed foz this, and therefoze not bound to anſwer 
7 thereunto. | 
a Cole chief Juſtice. This is a Point of very great conſequence, to examine and to 
n le in what Caſes the Eccleſiaſtical Judges may examine one upon Dath, and in 
ye vhat not. 
1 A Yiniſter, who is infra ſacros ordines: Jt is clear, that thep may examine ſuch a 
fit one upon Dath; | | | 
1 WW FHisalfo clear, that by the Statute of 2 H. 4. cap. 16. and untill the S:atute of Stat. of 2 H. 
7 25.8, cap. 14. which repealed the ſame; Lay-menalſo were by them to be exa- H 
uy mined upon Dath, but not afterwards, (unleſs it were in theſe two Cauſes, (S.) Ma⸗ 
10 Inmontal, being ſecret, and teſtamentary. | 
fr In theſe, Lay-men to be bythem examined upon Dath. | 
ata md as to this which hath ben ſaid, it is evident and clear, That if thep exbibit 
1 Articles to one, which concerns a penal Law, they ought not in ſuch Caſes to exa⸗ 


nine them upon Math, notwithſtanding they have Juriſdiction of the Cauſe , foz 
— ed thep ſhall not make one thereby to ſubject himſelf to the danger of a penal 
tht 


| 1 As to Leighs Caſe remembzed, this was mit⸗recited, foz it was 10 Eliz. Dyer, Cialis Caſe, 
: butnot in the Painted Book; but in bis wy a Panuſcript waitten * 3 
| = pis 
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vis own hand, which Book A yave, in which there are many Caſes, not in the 
Þzinted Book; and this Caſe was then in the Tourt of the C. B. when the l. 
did flouriſh; this Leigh was an Attoznep of the C. B. (pe loved Paſs as well ag he 
loved bis lift) thither pe went, and would go to þear this: And as touching this 
matter, the Eccleſiaſtical Judges would have examined bim upon Dat, he reuled 
to anſwer them; upon this, they committed him to the Flat: The Judges di 
then pzeſently ſend foz their Attozney by a Habeas Corpus, and upon the return they 
did in this Caſe examine the matter, and ſaid, Quod nemo tenetur ſeipſum prodete, 
and ſo foz this cauſe they then delivered him, (the Paratoz would be always dy 
to take one by the back foz the penalty, if be once confeſs the matter agamg * 
ſelf. 

4; 18 Eliz, Hyndes Caſe befoze remembeed, refolved, (ſome love money, and he 
loved Uſurp well) the Paratoz there pꝛeſentip had him by the bel, thep would tene 
bave examined him touching this matter, upon Dath, to have had him to (wear, 
Mhetber be had taken by the year moze then 10 l. foz the loan of 100. to doe this 
he refuſed, therefoze they committed him to Pziſon ; upon this he had his Haben 
Corpus, and was diſcharged by the Judgement of the Court, upon the fozmer nta. 
ſon. | | | 
Alſo there were two other Caſes there in the time of my Lozd Dyer, of the ſame 
nature, 8nd upon the ſame reaſon, were diſcharged upon their Habeas Corpus : Quiz 
nemo tenetur ſeipſum prodere, and ſo by his own confeſſion, to ſubject himſelf unt 
an Infozmers (uit. 4. 

Pere in this pzincipal Caſe, they were to anſwer unto thele Articles miniüred 
unto them, which concerned the refozmation of the Book of Common Þzaper, and 
the altering of it, which would be an offence againſt the Statute of 1 Eliz. This is 
a new Caſe, but pet it is an old and a beaten Caſe, and hath ben befoze this time 
argued. | | 

And ſo a dap was given over foz the Court to be better adviſed herein. 

_ matter was afterwards moved again, and reũed upon a Curia ulterius adviſare 
vult: | 
Dne reaſon fo2 this was, becauſe the other party deſired to habe their Countel heard 


Termin. Mich. in this Cate, and therefoze thep, (S.) Dyton, Holt, Burrows and Cox, by the aue 
13 Jac. B. R. of the Court were remanded to the Paiſonof the let. | 


Afterwards, (S.) Termin. Mich. 13 Jac. B. R. This Caſe was moved again : 
Concerning the Yigh Commiſſion Court, and their Dath, ex officio, to examine up: 
17 a matter con erning the bzeach of a penal Law, (S.) Upon the Statut ot 
1 Eliz. a | 
Coke chief Juſtice, Lee's Caſe was, as it hath been remembzed, who was at 
Mals in the Spaniſh Ambaſſado;s Douſe, they would there baue examined him upon 
Dath, as touching this, but he refuſed; and ſo was Hindes Caſe foz Uſury : Jn th 
Caſes they .are not there to examine upon Dath. 2 5 

As to examine Patrons, touching cozrupt Contracts, koz that Nemo tener ſep 


ſum prodere bY "<0 3 2 
Pere the Civilians are to ſhew cauſe why they pꝛoced there in this m 


ner. 9 1 22 
And as touching this matter, J will confer with them of the High Commiſſion 
Court, and A will ſhew unto them what bath ben dons in like Caſes in fozmer 
times; and J will further ſpew unto them the Books: Foz it is very clear, the? 
cannot p2oced ſo, and fo J will ſatisfie them herein foz the time to come. 5 
And all this J will doe foz the futurs eaſe of the Subject, and ſo to pꝛetent motl- 
ons in tre like Caſes. | bes 
And this J will doe, (not that we are afratd here to doe Juſt{ce) foz this yowſoy 
ver we will dee, but this J will doe foz their future directions. 


* 


The 


a aww az. ..__T.... 


. c=>, 22 4 am. 


. 


rv 


02S EF C7 WM BD rw 


w 


8 
* 


e r 


Par III. Termin. Trin. 13 Fac. 


ve Court ditetted to habe the Articles bzought into Court, and to be | 
r hiserfurther time was given. - RN 
wards this matter was moved again. 1 | 
Coe Chief Juſtice. This ig a Caſe of great conſequence : In the time of 
Bing H. 5. fault was then found, and a great complaint made in Parltament, that 
hep in ide Eccleſiaſtical Court would not deliver unto the parttes copies of the 
Libels againſt them, foz their directions how to make their Anſwers, oz to ſ& in 
what cafes they might habe a Pꝛohibltton: Upon this complaint, and fo redzec- 
of the ſame, was the Atatute made of 2 H.5. cap. 3. by which it was Enacted, 
that they ſhould have the Copy of the Libel delivered to them, by which they might 
either give an anſwer, oz pzocure a Pzohibitton ; and it hath been adjudged in che 
CR. that this Statute was but an affirmance of the Common Law: And ſo foz 
them there todo againſt this, is to do againſt the Law; ſo that ſuch denying of the 
Copy of 720 — by them, is againſt the Law of the Land, and alſo to the great 
mage of the party, | * 
in this Caſe the Þigh Commiſsion Court do not pzoceed by way of Libel, 
but by certain Articles, being in the nature of a Libel ; Mpethber they are not to 
deliver a copy of theſe to the party, by this Statute. 
" Fa wan be to anſwer, and takes his Dath to anſwer, befoze he knows to what 
is to ant wer. 
— extends to all ſuch Courts, who uſe to examine ex officio; ..if they 
d there, and do not deliver a copy of the Articles, we will then in ſuch a caſe 
gam aPzoþibition, ? | 


To this purpoſe, ſee 4E. 4. f. 37. Roſe Browns Caſe, upon this Statute of 4 E. 4. f. 37. 
2 H. 5. capite 3. That an Action upon the Caſe licth upon this Statute, if Roſe Browns 


they refale to deliver a copp of the Articles, oz the party may pate a Pzoþibi- 


tion, | 
And ſo a day was given them, to ſhew cauſe why they refulzd to grant this 


' Atwhich time the Court was moved again to have them diſcharged, being com⸗ 


mitied toe refuſing ro anſwer the Articles upon Dath, without having a copy of 


them. 


tuner Statute. 


Caſe. 


"Uſe ptatute of 2 H. 4. cap. 15+ made foz puniſhing of the Lollards foz Pereſte, Star. of 2 H. 
continued in fozce till the Statute of 25 H. 8. cap. 14. which repealed the 4- cap-15.&c. 


Sie Fu. Nat. Brev. fol. 41. who'wait after 25 fl. 8. recites the ſaid Statute, by Fitz. Nat. Br; 


matrimonial ibus & teſtamentariis, &c. | 

I they would here examine them upon Watb, and ſo dzaw them within the 
dingit ff a penal Law, within the penalty of the Statute of 1 Eliz. foz not con- 
fo2ming of themſelves to the Book of Common Pꝛaper; they are therefoze not to 
- ray _— acro2ding-to the fozmer Keſolutions in Leighs Caſe, Hinds Caſe, 

$3026 Cale. ; 8 . 7 

Uifoa Copy of the Articles was pꝛayed, upon which they were to be examined 
atoxding to the Statute of 2 H. 5. which was denied them; theſe Articles being 
in th? nature of a Libel, and ſo within the extent af the Statute: Andſo was the 
aſation in Roſe Browns Caſe, where they denied Copy of theLibel, a Pꝛohi⸗ 
dillon'thereupon was granted, and an Attachment foz that, this denying a Copp 


the Libol 1s a tempozal wzong, - + 7 WS | 

Dockez Martin, the Kings Advocate foz the Pigb Commiſslon, did infozm the 

Court; that a cauſe was ſhewed unto him between the King and the Commilsion- 

es, and Dyron and Holt, the matter againft chem being foz mizdemeanozs, tend- 

0 Þchiſm 3 theſe were called to anſwer, being wicked Schifmaticks, tradu- 

(ag the King, ſaping, That his Laws are wicked y impious, ſpeaking 1 
2 a 


an 


28.4. is repealed: They are not ta cite men to appear befoze them, niſi in f. 41. 
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all Church · Government; this Court hath been in this Cauſe very m a 
There were eight of them called in queſtion fox this: the two here are minim Apo 


ſtolorum, the other have anſwered ; but theſe two, Non relicti, fed electi, to fland 


out in this matter, and not to anfwer to theſe Articles offered ta them; and th 


tends to the great diſgrace of the Ring, and of bis Eccleſiaſtical Court. 
Obj. As to the Dbjection, That they are not here to anſwer this upon Sal 
Refp. Crimes of this nature which concerns the State, do require diligent erg 
mination, and this by Dath, 2 8 Bs 92 | 
Obj. As to the Statute Dbjected of 2 H. 5. and that this Caſe here uilbe taken 
to be within the equity of it. 1 2 „ 
Reſp. This is not ſo, foz this Court was not tþen ſuprema Lex, ſalus populj 
here is no party, and ſo not like to a Libel; theſe men are well known to be Shic, 
maticks, and it is againſt the policy of the Stat, to ſhew unto them the partie 
lars upon which they are to be examined, and foz theſe Cixty pears this courſe 
been pzactiſedin this Court: One of theſe, (S.) Burrows, had a Copy of the r 
cles delivered to him : This Factton doth much abound, and if theſe are not to de 
called into the Eccleſiaſtical Court, they will then grow bold and facious, and ſpor 
all in the end; and ik this Court ſhall not be ſuffered to queſtion them, this Log 
will then overflow with blaſphemous and wicked perſons, and therefoze they are th 
remain in Pziſon until they do confozm themſelves. ; 49s 
Coke Chief Juſtice. Pere pou have taken upon pou thee perſons, (50 A Stats. 
man, a Judge, and an Advocate. | | EE» 
As an Advocate J commend pou : But foz pou in pour judicial courſe, tocenſyre 
a Herieant at Law, this doth not beceem pou, LAT» 
And as a States : man: In this alſo you are much miſtaken. $43: 
As an Advocate we joyn with you, if you have certified any thing done agajnd the 
King : But bere pou ſap, that they do keep Conventicles, and do not confem them: 
ſelves to the Bdok of Common Pzaper. | 8 88 
All this which you habe thus ſald to this purpoſe, is out of the Book, this nat ap: 
pearing unto us by pour return ſo to be: Contemporanea expoſit u. 18 the beſt; J 


' have ſhewed you a Caſe adjudged, 10 Eliz. Rich. Leigh conbented befoge the Biſjop 


of London, foz hearing of Paſs in the Spaniſh Ambaſſadozs Pouſe, he was tem- 
mitted by them, becauſe he refuſed to anſwer upon Dath to th: A: ticles, and upon 
his Habeas Corpus was then delivered by the Judges of the C. B. and ſo was Hipds 
Caſe befoze remembzed, . yp 

In Brown and H:xons Caſe, in the time of Anderſon Chief juſtice, committedfoe 
Simonp, becauſe be refuſed to'anſwer, and upon his Habeas Corpus was delivered 
by the Judges of the GY. * 10 1 1 

In doing of Juſtice, we do honoz the Ring, he being the moſt renowned Ring in 
Chziſtendom : Jf-you pzoceed againſt one upon a penal Law, tn this pou are nit u 
examine upon Dath, you are to Fine and Impꝛiſon. . 

o Judges that ever were in fozmer times have done moze foz the Pigh Con: 
mil sion Court than we have done: And as to that which you have ſaid, that they 
ought not to have a Topy of the Articles on which they are to be examined; his 
pour Allegation is clearly againſt the Law,foz they ought by the Law to habe Copies 
of the Articles delivered to them. LT ; 

Me will not here encourage any Sectaries; you ſay that this concerns the king, 
and here we are coram ipſo Rege: Af this matter, as pou ſay, was done p 
in the Church: This is then notozious, and therefoze pou need not examine then 
upon Dath as touching this, when as all the Parich can well infozm you of it. 

Dodderidge Juſtice, We do all of us agree with pou in the due puniſhing of het 
SeRaries 3 and in this we will rather ſfrengthen than weaken pou; and will as 
ary them of the Pigh Commiſsion Court with this, befoze we will do any thin 

_—_ :- | | 


met Tem T rin. 13 Tac. | 350 


. | : . . 
ſo this reſted with a Curia ulterius conſiderare vult. 
wards (S) Termin. Hillar. 13 Jac. B. R. the Court was moved again, foz the Term. Hillar. 
arg? of theſe Pziſoners committed by the Pigh Commiſsion Court, and now 13 Jac. B. R. 
"abt in by Habeas Corpus. | this matter 
Coke Chief Jaſtice- As to theſe perſons thus committed by the High Commiſf.. moved again. 
im Court, they habe now been in Pꝛiſon thzee quarters of a pear; an Path was 
jere offered them to be (wozn, which to do they refuſed, and deüred a Copy of the 
qrtieles againſt them from the Regiſter, which was dented them ; foz their refuſal 
wer upon this Math, ex Officio; they were therefoze committed. 
Me are now to gibe our judgments here upon the return now befoze us; being 
thep refuſed to receive che Kites accozding to the Book of Common Þ2ayer ; 
and ten their not gnſwermg to the Articles they were committed. 
Iwill not by any ways maintain Sectaries. But the Subject ought to have . - 
tice from us in a Court of Juſtice, Foz thzee cauſes, my Conſcience and Judg- , 
meat do lead me in this Caſe, that this return here is not good. | 


| S „ [. 


Fü, the Statute of 1 Eliz. is a penal Law, and ſo they are not to examine one 
won Math upon this Law 3 thereby to make him to accuſe himſelf; and this was 
Lephs Caſe, 10 Eliz. befoze remembzed, noluit jurare, therefoze he was commit: 
ted, and delivered by the Judges ok the C. B. upon bis Habeas Corpus; and ſo was 


I. 


Hides Caſe, 18 Elix. . 
«+ WM .4fecondcauſe which doth tatisfie my Conſcience, when they demanded the Ar#- 2. 
\ticles, they ought to have had of them a Copy. The ſaying of Btacton doth ſatisfie 
re . ne, being this, (5) Jura Ecclefiaſtica limitata, infra limites ſeparatas, If they do 
qeed them, then a Pꝛohlbitton is to be granted. * | 
Alto to pzobe this, that they ought to have a Copy of the Articles. By the Sta- Stat. of 2 H. 
tute of 2 H. 3. capite 3. the Eccleſiaſtical Judge ougbt to deliver to the party a Copy 5: capite 3. 
of the Libel; and this to be ſo, foz bis better direction what to anſwer. Two 
rraſons-there are foz their delivery of Coptes of the Libel. Tg 
, Firſt, that by this, they mayknotv, whether the matter, foz which they are 1. 
| queſtioned, be within their Juriſdiction, oz not. | | 


Secondly, that by this they map know what anfwer they are to make to the mat⸗ 2. 


m agatnſt them. 2 £ 
- nd foz theſe two reaſons they ought to have a Copy delivered to them. The 
denial of which is againſt the Law, And this Law of 2 H. 5. 1s not inttoductivum 
wrelcgi-, but Decl»rativum guris antiqui. They have there but a ctrcumſcribed 
ads limited power, which. they are not to exceed. GL, 
{{Sthird reaſon may be dzawn from the liberty of the Subject, the which is very 3. 
reat as co the tmpaiſonment of bis body, and therefoze befoze commitment, the 
parip4ongbt; to be called to make bis anſwer, and if ye be committed, yet this 
dur not to be perpetually ; if one ſþall have remedy bere foz bis land and goods, 
1 walt fortiori, be wall have -remedy here foz his body, foz delivery of him out 
of Pziſon ; being there detained without any juſt cauſe. A do much diſlike of theſe 
taries: Jn Leighs Caſe, there it was in caſe of Jdolatry , being committed 
fix hearing of Maſſe, and delivered by the Court of C. B. becauſe he was not 
fully committed; not to be taken pro confeſſo, his not. anſwering, but we here 
wil} not deliver them, as there the Judges did in 10 Eliz. Dyer. But we will 
bay bail them; and thep in the interim to make their application unto the Com⸗ 
ener in the Pigh Commiſſion Court, and there to ſubmit themſelves to 


Eroke Juſtice, Me in this caſe here have pꝛoceeded Lento pede; we have agred 

(0 bail them (Curſus Curiz eſt Lex Curiz,) This to the Dbjection made, that they 
din to examine upon Math, as in the Star- Chamber. „„ 3 

6 This is Inventio Diabqli, ad detrudendas animas hominum, ad Dia- 

um. 5 

12 1 Curia. 
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Curia. We are all of us agreed pere to ball them ; but withal we abiſe/then 


in che interim to go and confozm themſelves, - 
Coke. Non expetientia, ſedi revetentia, as to 
kneeling. : Ie 1 
Dodderidge Juſtice: Af they think ther may examine them upon Dath, 
to deliver them a Copy of the Articles, yet ſhall they ſtikt beſuffered to lie 
. perpetuallp; we will not tuffer this ſo to be, but we will bail them until 
Term, and in the mean time to confozm themſelves, $6 ; 
Coke. In their pꝛoterdings pere, there te no conviction, neither are they dun 
binced by pzoofg made. i . 3 
Coke & Dodderidge. Me will not here do as the Judges in like cafes didinDyers 
time, there they did dilcparge them abſolntely ; but we here will now only bai 
them, to appear here again the next Term; and fo accozdingly, by the cueat he 
| Court, Batl was taken foz them. 1 by 
Term. Trin. Afterwards, (S) Termin. Trin. 14 Jac. B. R. This matter was nioved main am 
14 Jac-B-R« Harvey Serjeant took exceptions to the Return. BEES ah 
moved again. Cole. Ag to this matter, befoze the return read, This is a rerum ot aj 
Term, and there may be other new matter happened in all this time, And 
this is to be obſerved foz a ule, and always tt bath been ſo uſed in ſuch a cap fo 
babe a new Habeas corpus, as of this Term, befoze the Return be read, 
And co acco2dingly upon the Serjeants pꝛaper, a new Habeas corpus was gran; 
ed by the Court, and a day given foz the Reading of the Keturn ; on which day 
Harvey Serjeant took exceptions to the Return, the lame being, Quod Commis 
ſuit per Commiſſionarios pro cauſis Ecclefiaſtic.s The cauſe that being win 
openly in the Court, whether they would confozm themſelves” arcogding w the 
Law of the Church, oz not? They to this anſwered, ipat they came thither ty 
fatisfie the Judges: de B. K. and if ther offended afterwards in this, the baue 
ſubmit themſelves, but made no other anſwer, to thequeſtion to them ppopolijbed; 
either by wap of affirming oz diſaffirming the ſame, and becauſe they weüld mike 
no — anſwer to the queſtion, foz this cauſe ther were by them tonne 
again. : | | Fiat 
The Court upon this gabe them a further time to make their return, lo un ge 
would ſtand unto it. RE: 5 
Tye Court was then moved to have Holt committed to the Pziſon of the Bit: 
ſhalſep, being indebted to another foz a juſt and due debt. My 
Coke. If it be foz a due debt, the Law ts clearly ſo,that he is then to be tn 
ted to the Pziſon of the Parſhalſey; and this appearing to be to, he was accoibligly 
by the Kule of the Court committed to the Parthall, | 7770 
Afterwards Harvey Serjeant took two exceptions to the return, 1. Checows 
mitment being in this manner, (S) Take into your cuſtody the bodies of ſuth pet- 
ſons, and them keep until we fhall take further oꝛder foz chetr delivery, this is got 
juſtifiable, foz the ſame pught to have been, until they should be delivered be dir 
courſe of Law, | f | 1 
2. Becauſe there was no Bill againſt the parties. | 
Coke, Take the whole caſe touching matters of commitment; manytimes the 
parties are committed donec, the bufineſs diſcuſſus fuerir; This here is an i 
caſe, it concerns the Law of God, (the cauſe) foz that they did not kneel, und 
this is of a dangerous conſequence, their Bail ts not diſcharged by that whith we 
pabe done befoze, we commanded pou to attend the Archbiſhop, but did notdiſcharge 
ou. As to this manner of pzoceding, J do doubt of it, but no new Libel is 
to 92 ® ; ; 
Dodderidge Juſtice. Whether there was a Libel oz not, it belongs not umto us iv 
determine this; they are there to deal with Pereſfes and Schiſmes by the Sn. 


= 
the n 


tute 3 and this is a Schiſm, this is alſo the manner of their pꝛoceedings, and _ 
mt- 


the receiving of the Com 2 


Do 
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to take notice, whether they pzoced there, in this caſe by libell, oz not; but we 
this, that the matter, foz which they were committed, is a @chiſae, 
Curia, Did all accozd in this; and adviſed them to ſubmit themſelves, and not to 
je (as ther pave been, worſe then befoze) when they came there befoze them, to (ubmitr 
> mſe{ves and therefoze, untill their ſubmiſſton,they are to remain in Pziſon. The 
reaſon, upon the firſt return of our Dpinions, foz ther deltvery, was, becauſe ther 
were committed, upon the Statute of 1 Elz. foz refuling to anſwer upon Dath, be- 
n the Dath ex Officio; and foz this caule, ther were not to be impꝛiſoned; and 
1 unlawfully done by them; but it is not ſo here now, this being foz-hereſte, 
the which ts bærete, & pertinaciter hærere, and they have as good power and autho- 
nin to commit foz ſuch cauſes, as any Court hath 3 and the cauſe foz which they are 
here by them impaiſoned , is foz a great ſchiſm, and this doth pꝛoperip belong to Remanded 
do that their impziſonment here is lawfull; and thep ought there to ſubmit per — 
1 


ſelves. And lo by the Kule of the Court, they were remanded back again to without 
he pin Commiſſion Court, without any Baile taken foz them. 


Golde Plaintiff , againſt Death Defendant. 


Entred Termin. Hillar. x 2 Jac. B. R. 
Rott. 241. Et 2; 


Ban Attion of Debt, upon a Bond of 300 J. being the Bond of an Appzentice; Debt upon 4 

conditioned in this manner, (S.) That if he did waſt his Paſiers Goods, and that Bond. 

this fpould be pꝛobed, by his Confeſſion under his hand in waiting, oz otherwiſe, and — 5,883. 
the moneths after, ſatisfacion was not made unto him, then the Bond to | Bo f 227. 


I Ro. r. 2225 


fand, and be in its full fozce, it is ſet fozth, that this was ſo pzoved, and that be 261. 


made no ſatigfaction to him, unde actio accrevit. r 2 Re. Abr. 
matter in queſtion, and doubt in this Caſe was, touching this pzovf; and 595 
dat kind of poof this ought to be; when and how to be made. 2. 


I was urged foz the Defendant, that by the condition of the bond, this ought td 
be ppoved by the appzentice, under his hand, in waiting oz otherwiſe ; here it is al: 
lidged to bs waitten, but not pleaded to de under his hand and ſeal; but the ſame is. 
his obbn confeſſion, allo that this fs not to be'fyewed here in Court, but to the partp 
imſelf; and as to pzoofs, what pzoof the Law intends. Sw foz thig ———— 

Coke 4. pars. fol. 74. b. in Palmers caſe, and Coke 6, pars, fol. 20. in Gregories Coke 4. pars, 
tale; if it be ſpoken of pzoof generally, though there are many kind of pzoofs in fol. 74. b. 
the Lal, pet this ſyall be intended the beſt pzoof, and that is by Jurp ; and ſo is 4 — calc, 
1 EA fol. 1 1. b. and 7 E. 2. Fitz. title Barre placito, 241. and Perkins in his — Park 
Captetof Conditions, 154. placito 791. VHBregories caſe. 

the Plaintiffe, it was urged, with this difference, as touching pzook, (S.) 10 E. 4. lol. 

dar bythe condition of a Bond dne is to pzove a thing, befoze Juſtices of the 27: . g. 
Neue. and where, betoze Juſtices de L. B. R. where the pzoof is to be made befoze chs - 
IP2ibate man, there the poof is not to be by z and here in this Caſe, the re: 
krince Is to p2ove by the Appꝛentice himſelf, and no other p2oof can be. 
anche Dbjection. made, out of the reference of the pz60f to his owrs tonfeſ Obje&: © 
iam; That here two Aſſues by this are offered, (S.) either, that he did not waſte the 
Gas, 02 that he did not confeſs the ſame ; and that this his conkeſſton pete, is not 

rent, becauſe it ts not ſaid to be under his hand and ſeal. In anſwer torh's ; Reſp. 
ra Mook here is good, having referente te the condition, the ſame being, 

"P2oved by his Conkeſrion, under his hand, oz otherwiſe, that pe bad 
| waſted 


EE. es 
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waſted the Goods; and that if upon notice of this gien unto him, he did Not py 
and then, &c. and this ſo ſyewed acco2dingly, under his own hand, and pet be hay 
not patd. a 3 a 

| The Court at this time gave no opinion, noz Judgement in this Caſe, but ou 

be further adviſed herein, and ſo the ſame was by the Court adjourned x a further 

time to hear Arguments herein. : 
Termin. Mic. Akterwards (S.) Termm. Mich. 13 Jac. B. R. This Cale was moved again 
13 Jac. B. R. argued by George Croke, foz the Plaintiffe, and the ontly point inũſted upon. u 
this — touching this pꝛoof, what kind of pzoof this ought to be, how, and in what manne 
worse to be made; that th's proof here is p2operly to be made, in the ſame Anion, am 

ſuite bought ; but otherwiſe it is where the reference is eſpecially to another kind 
7 R. 2. Fitz. Of p20of, as the Cafe is in 7 R. 2. Fitz. title Barre placito 24 1. befoze x 1 
tit. Bar. placi- where the p2oof is referred to no time, noz perfon, there the pzoof is to be lü the 
to 24 ſame ſuite, the Book of 16 E. 4. fol. 1 1. Alblaſters Caſe, befoze remembꝛtd the be 
_— 4 fol. caſe in the Law foz this, the condition there was, that if be did fafficiently pꝛobe 

Alblaflers matter, that then, &c. What kind of pzoof this ought to be, there appeareth, Cole 

caſe, 5 pars. fol. 107, 1c8. in Sir Henry Conſtables Caſe, touching pzoofe, where it ap: 

Coke 5. pars. peareth what pzoofe Is allowable by the Law, and what not; and where a pzvof is 

r to be by a Jury of 12 men, and where not. But where p2oofe is limited tobe 

Conſtatlecaſe, within a certain time, as within a moneth, oz thz& moneths, as this Cale is; ther 

15 E. 4. fol, the p2oof ought not to be by Jury, but by teſtimonp of witneſſes, 15 E. 4. fol. 25, x 

25 gres with the other Books, upon the fozmer difference, and 33 lib. Aſſiſar, placio ]. 

23 ier al where the reference is, to pzoofe made by certain perſons3 and Sr. Perkirs beſye 

7. £70 remembzrd, fol, 154. placito 791,792. having viewed all the Books, agries upon the 

Perkins, fol, fo2mer difference, where the pzoof is generall, there to be bp enqueſt, in che ſame 

154 placito ſuite, otherwiſe where the ſame is eſpecially referred to times, oz to perſons certain, 

791,732 befoze whom pzoof is to be made. 3 | 

| Jn this pꝛincipal caſe here, the condition is, that i be do waſte the Goods, and 
this:p20ved, by conte ſſ:on, oz otherwiſe, be then to have th2& moneths tomake fa: 

32, 33 Eli. An 32, and 33 Eliz. in the B. R. between Crogge and Griffin, in an action upon 

— nn Ae the Caſe foz a pꝛomiſe; two were in controverſie upon a wager foz running. t 

. . was ſaid, that the wager was got bp deceit z the other ſaid, give me 1 s. and it xen 
can pꝛobe, that this was gotten by me, be decett, A will give unto pou 5 l. lin it; up: 
on this he took the ſhilling, and the other bzought bis Action upon the Caſeuponan 
afſumpkit; fog the 5 . and laid in facto, that he had gained the ſame wager, ul 
ceit 4 and adjudged that the pzoof of thts deceit, in the ſame action. bzought in the 
5 |. is ſufficient ; and there in this caſe, Wray chief Juſtice, took the difference, where 
the pzopf was generall, and where with a reference, to time, and to perſon , where 
the pzoof is generall, there the ſame ought to be by Jury, foz this is optimz pr. 

W Tt is : hol, 

29 & 30Eliz, And ſo was the Caſe, 29 & 30 Eliz. inthe C. B. Glemman, and Browns Caſe, in 

CB. debt upon a Bond, the Condition was, that if he payed to the oblige ſo much, with: 

* and in 6. moneths, after þis return from Venice, pꝛobing this, he pꝛobed the ſame under 

es ale Lye handof the Duke of Venice, this was held to be no ſufficient pzoofe , but that the 
ſame ougpbt tobe by Jury. But here this Caſe dotb differ, the condition being, if 

p20ved by bis confeſſion, oz otherwiſe. 2 
Obiect. As to the Dbjection, which bath ben made, and that very colourably, that this 
Reſp. confefſion ought to be intended, and aconfeſſion in the Action. Wut thisisnottdbe 
ſo, but it is a Confeffion under bis own hand, and this is good, and ſufficient; fix 

Hilliway and that every man is eſtopped, to ſay any thing againſt bis own confeſſion. And ac 

Tedcaſes caſe, coding to the fozmer difference, it was here in this Court ſo adjudged, in a Caſe 

B. R. between Holliway and Tedcaſe, upon an Appꝛentices bond alſo, And if * 
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* Dodder g: 


| 1:/Dodderidge 


x 
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houlo not be fo; no remedy would then be pad, upon an appꝛentices bond and here 
this caſe it is heir own agrement, to pave it ſo, & modus; & convent: o vincit le- 


Juſtices The-wazds of this condition, are; If wait the goods &cc. en, 
Confeſſion op otherwiſe yowſoever, am this is as 


10 0 ꝓpaobed by s 
Kull as the ſame map be. je : 
 Havghton Juttice. This reference. of the pꝛeok is particular in this Caſe ; the 
lame to be, by confeſſion of the party himſelf, oz otherwiſe, no evaſion can there be 
out of this 3 ik it be not to be a confeſſion, in the Action. : 

+ Croke Juſtice, This ts to be obſerved foz a Kule, that if the iNue be, whether 
due pzoof, 02 not, in facto, the Law thall. then try, and determine thts per pais, but 
where it is upon the validity of the pzoof, whether the ſame be good, oz not, the 


me 


nes they are to try, and determine this. 


Lib. Aſſiſ. 
and —— 1. 


1 


1 3 F 1 JOTh 
ere ts, it is altogether to hab: this.p20: 


Croke Juſtice. The matter in this Caſe that troubles me, is, wþetber this Coti- 
were gained by reũraint, oz by any undue means. 3 33 
Deadendge Juſtice, & Curja, He map then as to this well take Jſſue ,. that 
ebe did not confeſs the ſame, o2 that he did not waſte oz imbeſii anp of the 
ds, and then; p2oof ought to be here by verdi; but no ſuch matter there is in 
jis Caſes and ſo the whole Court agred herein, that bere was good pzcof made 


to the condition, and that ſo the Plaintiffe had juſt cauſe of Action; and 


by the Mule of the Court, Judgement was entred foz the Plain: 
Afterwards , Hutton Serjeant, did ſhew unto the Court, that the Defendant A wricof 


| ſidbought a UUrit of Erroz, upon this Judgement, and ſo mov.d the Court, foz Error. 


a of Execution, this being in the nature of a ſuperſedeas z But in verttp, this 
t of Erroz was bzougþt, and the ſame returnable, the ſecond return of the next 


Ente chief Juſtice, By 5 and 6 H. 7. If a UUrit of Erroz bath a long return, ; & 6 H. 7, 


hen Execution ſhall be Gꝛanted pꝛeſently. No cauſe there is bere in this Caſe to 
$ a UUric of Erroz. But this UUrit of Erroz being returnable the next 
frm, by this it plainly appears to the Court, the ſame to be onelp foz delay, and 
| | | 4 


there⸗ 
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thecefoze to be no ſtap of Execution. But if he hadbzought bis Writ of Eros: 
turnable the ſame Terme, then this could haue been a ſuperſedeat, as 10 the eas 


tion. n 
Abe wþole Court agred herein that as this UUririof Erroz ig 225 
ſame ia no ſuperſedeas, to. — —— onely ads delap, — it 
cauſe z and therefoze by the Rule of the Court, execution was San beg 
rife, accdading to his Judgement, 8 of Errat. 
. ' 1 s! 1760 5 10 Ri 
The l KI IN G, again Coats” i 0 1 


4 \4 F ? ange 
1200 


a Qao warranto, againſt Arthur Capell _ hoy claimingof 22 tho 


K 
E pleaded to this, tbat be clatmed the ſame, Letters Patents 3.whs 
Gzanted this per literas ſuns patentes, unto the of Glafirgbur 75 Burton 
plead, Hic in Curia, Prolat. as he ought to do. e 2 tl , 
Str Francis Bacon the Kings Attozney, did contre all this te de e Upon 
— * Tonfeſſion, Hutton moved the Court to have Surge ment dc by theD 
nr H n n 
| fDodderidge Juſtice. The Patent of King E. 3. ht pleads fot hle iu Ct pro- 
; far, The firſt Abbat dyed, the letond Abbat derd ; the third Abbt need Whiting, 


under whom, & cc. 
' The Attvzney chewed the Statutes of 31 and 52H, 8. and the Lat beams | 


made unto William Capell. 
Doddetidge. Notwithſianding the Confetſion of the Alen General. 1 
ent is ours; vou cannot now plead, after the Conte iſton ot the 


the Judgem 
Generall. But pet, as amicus Curie, you may wum matter in en 18 The 


Court all agreed berein, 
Dodderidge. The Patent is pere in Court. But pet thisdoty nt appent fol 


us judicially; becauſt the ſame is not pere pleaded; Hic in cara Prolat, 4 oh 


Hutton then moved the Court, to have this amended. 
Dodderidge & Haughton Juſticesz'moved the Attozney Generall, £67 his teln 
perein, otherwiſe it cannot be amended, and without amendment, Judgement aht 
in this Caſe to be given foz the King, and againſt the Patente. A LIL 
Afterwards, at another time, this matter was moved uguin · and - 
Coke chief Juſtice, Poved the other Judges, to have n ACSI — 
to this purpoſe 3 That the opinton of the Court was, that the Plea in 
is not good, neither in the manner, noz pet in the matter of it; and acc 


— te 


Rule was ſo entred, otherwiſe this matter hereafter, might be . 
Ring; foz the pzeventing of which, this Rule was thus entred,by! 5 


rection of the Court. 


Slade Plaintiff, againſt T. ompſon 2 7 N 
Defendant: H un, 


. Entred Eillar l 1 by 
= Rot. 530. | rf 


15 an Act ion ot Treſpaſs and Ciectment foz a Meſruage in Surrey, called he 
Walinut-Tree ; upon Non culp. pleaded, the Jury found a ſpecial berdic, Li 
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IM 


which ſpecial! verdict, the cale was bziefly this, That Cutbert Beſton wag ſeiſed tn 
Fi of ibis Pelluage, and peld this of the King in capice, made his will, and by this 
- deviſed the ſame,after we death of Alice his wife, the remainder in Fee oz in Tail to 
Kc. upon this condition to pay 4 |, yearly unto 4 po Gaidens, to'pzovide co many 
mons pearlp,and to give them 5 s. apiece, and to give ſo much annually unto the 
Þziſon in Southwark: The firſt Devifir dyed in the life time of the Wife,and never 
cams to this; afterwards ihe Wife dyed, and the heir of the ficit Deviſie being within 
age, and ſo during bis minozity in ward tothe King ; during which time, theſe pap: 
ments were not made accozding to the condition, but at his full age; after bis Ltve- 
; ryſued, an entry made foz ſuppoſed bzeach of the condition, by not perfozming of tye 
ſeveral payments acco2ding to the condition, wherein the ſole point moued and inſift- 
ed ypon foz the Plaintiff, was this, touching the non-papment of theſe ſums, which 
were tobe paid out of the Iſſues and Pꝛofits; the ſame being in the Kings hands 
im the minoziry of the UUardz UUherber the non-perfozmance of theſe payments 
be a vzeach of the Condition, and o to give cauſe of Entry, oz not, and wheryer the 


* mUUard,and the Þzofits in the Kings bands, oz not. 

At was urged foz the Plaintiff, that thePeir ſhould be liable to the perfozmance 
of this condition, notwithſtanding his Pinozity, UUardfyip, and the Pzofits in the 
Kings hands, foz that the condition is created here with the Eſtate ; and that be 
who is to have the Eſtate, ought to perfozm this condition, which always runs with 
me Land and the Eſtate in it; and fo pzov? that an Eftate of an Infant ſpall be bound 

with a Condition, and pe to perfozmn the ſame, and to all conditions in fait, as ap- 
by Stowels Caſe, in Plowdens Commentaries, f. 3 
fo Wbinioghams Cale. ü 
It was further urged, that in theſe ther Caſes an Infant ſhall be bound. 
Firſts Jn Caſes of neceſſity. 2. In caſes of Compulſion. And, 3. In Caſe 
of Livery, 1. Foz þis Dyet, and foz bis neceſſarp Apparel. 2. re he is 
. to a Benefice ; if he do it not within vis pzefixed time of ſix Poneths, be 


hall be liable to a Conditton to-pay a ſum fn groſs, by 31 Lib. Aſſiſarum, placi- 


0 17. St $i 

I was urged foz the Defendant, that here was no beach of the Condition by 
theſe non-paPments, during the time that this was in the Rings hands, by reaſon 
of the minozit of the MMard, who ſhall not be paciudiced thereby, by his not pay» 
iy theſe ſums, during this time, which ſhall make no bzeach of rhe Condition; fox 
if the Land be carryed away by operation of Law, the Condition aifo amiexed un⸗ 
un, Hall paſs therewith z and this is a good excuſe, to ſay that he could not habe 


= | ————__ ſattsfie the condition) during the time that the ſame was 


Coke chief Juſtice, This is a berp plain any clear Cate, that here is no bzeach of 
be Condition: Jt is without any queſtion, that during the life of the UUife, no 
@nent was to be made; and the firſt here in remainder, dyrd in the life-time of the 
ife, and his Pefr, in UUard to the Ring, is not now to pay this, the right that is 
him, but the 3Paofirs belong to the King : And by this Condition, the ſame is as 
nuch as if be had ſaid, That he and his Petts wall pay this, as long as they enjoy- 
| on . of the Land; and this is bm a deſcription of the perfon ws ought 


I k. 3. If Lands be given to the King, and to bis Peirs, Rings of England, this 
| Badeſcription of the perſon to bave the ſame (S.) Oo long as his Peirs ſhall bs 
us of Eveland : Thplo is a berp plain Caſe, tbat at the Common Law tete pay: 

un are to be made, with the Profits of the Land. | 
0 H. 6. f. 23. Mu Leaſe be made to one foz pears, reſerving a Kent, and the 
Uſe is bound to pap this Kent: Af 3 of a Statute upon _— 
2 ore 


1 


55. and Coke 8. pars, f. 44. 5 


ir ſhall be enfozced to perfozm the condition, during this bis minozity, and being : 


Stowels Caſe; 
C. 


li be bound by this bis Laches; and ſo is Perkins, f. 4. plac. 15. Alſo an Infant Ferbins f. 4· 


Sc. 
31 
plac. 17. 


Lib. Aſſiſ. 
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| befoze — . by another eviction foz two oz thx pears, the Profis are 


taken from bim; during this ume, be ſhall not pay the Rent, though he be bound by 
his Bond to pay it 3 ſo. here in this Caſe, the Devifoz did ſe and percgive this, 
which made him to mentton the tenure in capite. 

Ik a man deolſeth, that J. S. ſhall yearly pay out of be Paofits of the Land; 
fo much : 3f be pleads that he hath not paid this, this is not good, but that be had 
not paid it out of the Pzofits of the Land, and ſo he ought to put in certain the 
ei „and that he had not Pal! it out of the Iſſues and Profits of the 

and. 
Pere theſe payments could not be made. we Iſſues and Profits being inthe Rings 
Yands, and ſo by reaſon þtreof, no baeach of the Condition, to give an Thiry foz 
the non payment of theſe tums, during this time, and no cauſe of Entry by the VI 
foz2 of the laintiff foz bzeach of this Condition, and to conſequently Judgement 
ought to he given foz the Wekendant. 

Croke Juſtice. The charge here is to be ſupplyed with the Iſſues of the Land and 
this is not to be abſolute;; but ſub modo, how? and the difference will be. emen 
his Caſe, aud a (um in grols, which is certain. | 


If be pad here ſatd, Wat the remainder man ſhould pap fo much, 48. Y}ol. bs | 


ſuch an Poſpltal, this he fyould have paid pꝛeſentip; ocherwife where it is ſo be 
paid with the Pzofits of the Land; the not papment of thefeſums here, the Land be. 
ing in the Kings hands, this fall make no bzeach ot the Condition. 

Doddetidge Faſtice. As to this papment; nothing is here left to Catlsfie this, but 
that onely.whicy riſeth out of the Land, (S.) The Jaes- and Pzofits of this; and 


if this be in the hands ok one who is not ſubject to the Condition, it is thin Im⸗ 


poſſible foz him to pap the ſame : And this is not to be reſembled unto any ober 
Caſe ſo pzeperly, as to the Caſe of Ebittion. 

Pere the-condition is to be ſuſpended, becauſe the party could fot perfozm this, 
by courſe of Law; he carnot bꝛeak this. condition, as the Cate is, this being tots 
perkezmed with the Þzofits'; it is therefvze a plain Caſe here, that this non: paß 


ment is no bzeach of the Condition, the Pzdfits being in the Umngs bands. 


Judgement 
for the De- 
fendant, cc. 


Haughton Juſtice, agræd herein: 'This i is a Condition, which hath alſon Condi 


7 tion in it Celf, to doe and perfozm this ſo long as he hath the Pzofits, "1 


The Caſe of Eviction. pzoves this*plainly, as where a Leaſe is made of two: 
cres, with a condition 10 pay a Rent, one of them evicted by an ckin Title, the con 
dition by this is gone: Wo here in this Cafe, the Land: being in the Kings hands, 
the non; payment of theſe. cums ſacteaditig to the condition during this time, um 
bzeach of the condidion. '- -- 

And ſo by the whole Court, nullo ebrtradicente; here is no bzeach'of the conditl 
on, and la no cauſe of Entry to avoid the Eſtate, thus deviſed in this conditional man⸗ 
ner; and that Judgement ought rherefoze to be given foz the Defendant, and aceoe 


dingle wwe Mule of __ uns was, (0d yn Nitcapiat per billaw. 


* ag In an aan upon the Caſe againſt baron & feme, kor warde qubenty 


the. Wite.. 
Mar. ſecundary, Clench, and the * Clerks ot the Court, all fuld, that in this 
Caſt the Pusband is not to be found culpable, becauſenothingi is latd 1 bis ayes y 


theverdift here was, that they were not Guilty. 
Curia, Ik a feme ſole doe a Treſpaſs, and then takes a Pusband, the courſe i in 


pleading ts, IEP of them, the Baron and feme N do lap, that the Wie is bot 


Guiltp. 
e Chief "books In this principal Caſe foz the- wo2ds, it is as if they dan 


ſap, That the Clpent and his Attoznep'are not Guilty; this is good there, and 
pere Lis to the uvband, the bervic is boid, good foz-the Wife alone, the Has 


— ST IE A 
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The Rule of the Court was, that this verdict is good, as 10 the Wife, who did 
the wozds > but a void verdict as to the Pusband, being onely named and 
;ooned kor confozmity, and not otherwiſe. . - 


Haver Plaintiff, againſt Gibbons 
3-233 57 -. Defendant. | EY fe Þ 


$4Writ of Ertoz fo reverſe a Judgement given in the C. B. the Caſe appeared 1 Ro. r. 20% 
Tat mis; Ine bzought pis Bill by his Artozney in the C. B. in which he had 

agement'; upon Which Judgement aUUrit of Txroz was bzought, and the eccoz 
Jas, becauſe be had found no Pledges. ** | 

r , This is # elear Trroz, and'co ts 12 Eliz. Dyer, fol. 288. placito 33, where 12Eliz.Dyer, 
6g defawlt.of Pledges, the Judgement was reverſed. EOS 
d fo was there a Cafe, Termin. Mich, 11 Jac. B,R. Vaughan Plaintiff, againſt Term. Mich. 
Deuten Defendant, in a WUrlt of Erroz to reverſe a Judgement given in tbe C. B. ge.“ .. 
' i1Dibt+ the Erxrdz alligned was, becauſe no Þledges were entred upon the Datginal | 
allt in Debt, and fog that by 12 El:z, Dyer, and 9 E. 4. f. 27. every Plamtiff 
phe by bes Pledges; the reafon of this, becauſe he is to be amerced, if Jude⸗ 
de given agaltift him; and ſo foz this catiſe tt was there held per curiam, that 
1hisowifſion of Pledges, the Judgement was erronious, and foz ibis cauſe the 
| Copa: In tpe paincipal Caſe 77477 may be entred when the party will, as 

appears by 18 E. 4. fol. 9. where it la held by all the Judges in B. R. That in anp 
' BilozUUrir, where Pledges are left out, that the party at any time, banging this 
Blog map ode Pledges, foz that this is in the diſcretion of the Judges, and is but 
2 wird this agrees 2 H. 7. f. 1. where a Caſe was moved in B. R. one ſues a va 
Ml againſt another, in Caſtodia Mareſcalli, &c. after erjiparlance the Bill was 
ou Jory 2 kound ta pyrſue, UUþether he might then, (being in ano- 
der Term) put in I 

Pledges 


. 77 
8 u. 


in Pledges 02 riot; And Hufley being in Court, by advice he entred 

\Pledges: But pe (here took a difference between a Bill and a UUrtt;: he: 
being, Si querens fecerit te ſecurum, but ſo is not the Bill, IG 

; 1 — paincipal Caſe, anothet matter was moved, being this, That this being 
in q.Declaration upon a UUrit of Patvilege, and no Pzivilege found: Jt was ur⸗ 
fi that if he appear, this is good; and not to habe an Attachment of Pꝛtvilege to 
ing him in; if be appear gratis, this is good,” without anp Attachment; ifa Ca- 
pus be awarded to take one, foz to make his appearance at ſuch a time, and he ap- 
pears, the Capias not returned. N . 
Cuia. This his appearance gratis, is good: But as to this laſt Erroꝛ, Curia ulces 
runs advifare vult. . | 


Ball Pang , againſt Collis 
Defendant. 

[Pxcaſe of Pzeſcription, Nota, by | 

Thos chief Jaſtice At one pzeſcribes to haue the dying of, all the Clothes in A Proſebrari-! 


r 
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Quelſh & Uxor Plaintiffe, againſt Carpenter 
Defendant. 


A Writ of I a Writ of Erroz, to reberfe a Jubgement given in the C. B. agoinſt them in 

Error. an Action upon the Cale foz ſcandalous wozds ſpoken by the Wife of the Ie. 

x Ro, Rep: fendant, in the Action: upon Non culp. pleadeb, a berdict was fotmd fog ee 

216. tiff, (S.) Quod ipſi ſunt inde culpabiles : Judgement there given: A Writ bf er⸗ 
roz bzougvt to reverſe this Judgement; the Erroz affigned, becauſe the zur 
found , Quod jpſi ſunt inde culpabiles, the Wozbs being ſpoktn bp & 
onelp. _ | 

It was urged, that this was nv Erro2, but the Zudgement ought to be ate. 

— 


med. | | 
Mich. 32 & And fo was ft held in a Cafe which was, Mich. 32 & 33 Eli:. B. R. Not. 3. 
39 Elk. sc. Stanley Platntiff, againſt O-b<ſton Defendant , in an Anton upon the Caſe iu 
words, bzought againſt baron & feme, andthe woꝛds laid to be ſpoken bp th Ute: 
upon . 1 bun tye Jury found, Quod ipfi ſunt culpabiles, a Judgement 
Upon this, a UUrit of Erroz was daought in the Exchequer Chamber, Term. 
Term. Trin. Trin. 37 Eliz. and the ſame Erroz there aſſigned, as now in this Caſe, whith Etro 
37 Elz. & as there ober · ruled by all the Judges to be no Ecroz, but rhat the Judgement was 
well given, and ſo the ſame was there affirmed : And upon thts paeſidenc seed in 

Court, by Þr. Man, ſecundaty. : _ wh 

| The opinion of the whole Court was clear. that this was no Ercoz,biit the 

Judgement ment was well given there fog the Plaintiff, and ſo by the Rule of tþe Cates, the 

armed, G. Tudgement was affirmed. — „ 


Nota, per Coke chief Juſtice. Jf one be delivered to the Sheriff, in Exetutin by 
the Rings UUrit, pe is by this pzeſently in execution, and in pis Cuſtody, without 
bis laying bands on pim foz to arreſt bim, and (> is 7 H. 4. fol. 4. & fol. 36. 1 
ſo hath always the conſtant pꝛattice ben, as I have obſerved, i 

Nota, by Coke chief Juſtice. Foz à Kule obſerved in taking of Bail, weg a 
Writ of Erroz bzvugþt, tf the Erroz afſigned de matter in Law, then the uſt 80 
take Bail of the partp: But if the Erroz be upon matter in fait. then the uſe ls fot 
to take Bail, befoze this matter in fait be tryed; and ſo is the difference, 


Berry Plaintiffe , againſt Perry 5 
Defendant. 


Entred Mich. 12 Jac. B. R. 
Rot. 386. 5 


2 * en Action of Debt, foz the non. pertormante ot en Award, the Citfe appterts 
Cro. jn I this, The Defendant was bound in a Bond of 100 l. ro nd to the Utbi: 
8 ttiment vf four men, of all Actions, &c. Ita quod, the ſaid Athitrlment be fo mobe, 

1849 and diſfbered in wiring, under the Paths and Seals of theſe four, v2 of any fhiwd! 
— „ them; thaw of theſe Arbitratozs made the Award between the perties, ond. belt? 
Debt upon . fed the ſame under their Pands and Seals of theſe th2& : An Action — 


an Award. 
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wandt! upon this Bond, fog not perfozmance of the Award m 1 
x this the Defendant ane in Bar, what the Arbitcatozs made no uud, and 


22 Plaintit repived, and Hews the ſubmiſfon, as befoze ; ; und alſo t:ws; that 
of the Arbitratozs did make an award, and did deliver the ſame under "their 
Hes a and —.— which the Defendant hach not pertoz med, unde actio accrevit- 
on, the Defendant demurred in Lav 
2 the * point inſified upon, was, UUbether this award here ſo made by 
LE the Arbirentozs, and:deltvered under their Pands and Seals, be an award 
Apurſning the Lubmiſſion, oz not. . . 
5 1 , upon tbe firſt moving of this, was of Dptnion , that this award is 
0 be made by four, but the ſame may be gien u by any thee of them. N | 
Coke chief Juſtice. Thzee of them may ſubſcribe, but not make this award clear: | 
1y; four are to make the award, ozelſe the tame is not good; 
2 ' Dodderidge Juſtice. Firlt, The @ubmiMAton is to four, and referred to their powet 
lo as the ſame award of the ſaid. Arbitratozs, be made by en by 
mytha of them, given under theit Pande and Seals, = 
- Che whole Court at this time, upon the fieſft-moving of this, ſeemed to be ſironglp 3 
gfoptnions that this award, upon this ſubmiſſton, ought to be made by all four of the 
Srbitratozs, but the ſame —_ ſiguified by mar of them, otherwiſe. there 
hould be an apparent repugnancy. 
Coke. All the matter reſts upon this part (made) we will ſs the Books; and be 
| letter adviſed. 
|  Dodderidge. (made) ought to be referred to the four; and the ſignifying of this 
un, ele four, oz to any the of them. 
And lo without ſaying anp moze at this time, Curia advice vult. : 0 
Afterwards (S.) Termin. Mich. 13 Jac. B. R. this Cafe was moved again, and Term. Mich, 
urged foz the Plaintiff; that this award is good, and that by the wozds, four 02 — Jac B. R. 
hzx map make the award. 
"Cake. Four are to make the award, ita quod, the ſaid award; this is u bebe 
nd award, made by four accozding to the ſubmiſſion. 
* 7 Jaſtice. By an four oz tha ot them to be made, indented, an dell⸗ 
| their Hands and Heals; whether this refers.to four oz th:e, ita quod, 
n Arbiretment, dc. here it map be in ſuch a Caſe well diſtributed ta wur oz 
than, but not fo. in this pꝛintipal Caſe, where the reference is unto four, and this 
u ihe whole Court ſemed to encline. 
Cue. All the point and difficulty reſts pere upon this wozd (made: ) This ſhall 
rr iche © pf 
to s , and IEA ke sto f 0 
A alt the wozds ſtand well together. 
Coke. There is here a clear Kepugnancy intheſe wozds. _ 
Dadderidgs. But this Repugnancy, with this Conſtruction, wall be 1 000 | 
| Coke. Pet there is a Repugnancy pere: It is clear, that four ought to make 
| te vet his meaning peradventure was, that thaw might make the award as 
us four, but we are not now to judge upon his meaning, ſo as the ſame award 
te made by four, and put in waiting by thzx : The one may be a Plow-man, oz. map: 
| Jkt other buſtneſs, ſo that be cannot ſiay the waiting of it. 
"Were it is left generally to be done, the common people call the making of it; 
| of the ſame z ſo four map, and ought to make it, but th2& may write 
| 'Kdſubſcribe it: The ſubmiſſion here was to four, ita quod, the ſaidaward, &c.this 
lobe of the four ; Natura non facit faltum , Nec ats facit ſaltum, ita quod, the (aid a: 
. — Judgement, and this to be by four. 
George Croke fog the Wlaintiff, infozmen the Court of a direct Pzeſident, ad- Term. Paſch, 
kdged contrary to this they leemed to bold, which was, Termin. Paſch, $ Jac- B. JH 2 Jac. B,R. 


Termin. Trin. 1 3 Jac. 


Rot. 64. betwen Girling and Sallows : In debt upon an award, the — 
to faut, ita quod, the faid Arbitratozs, o any that oz two. of them, 
award of the Pzemiſes in writing, under their Pands and Seals; 
made the award, and this award adilidged to be well made: But ij Mdirit ot En 
was bzougbt, and the Judgement reverſed, becauſe it was nut fhewed tat tive 
ward, ſo by them made, was under their Pands: And it 
mentum, ett arbitrium borſt viri, and therefoze we ſame is to have a fans 
and conſtruction tobe made of it. 
Coke. J will be adviſed of this; Þ2ecedent, cited to be adjudged.inpojn, _ 3 
will ſ& and peruſe the ſame, and ſo foz this time it was adjourned over withe; » 
ria ulterius adviſare vult. 
Term. Paſch. Afterwards, (S.) Termin. Paſch. 14 Jac. B. R. this matter was moved dunn 
44. le. . . Jong argued, (S.) 5 ——25 
By Sidnam foz the Defendant, againſt the unrbe 1 
And by Whitlock foz the Plaintiff, that the award was well made, being 1 1 
\ of rhe Arbttratozs, and the ſame well purſuing -the ſubmiCion: The Rn 
pere given to the Arbitratozs, eſt poteſtas alternatiya, the ſame being to four vg 
9 E. 4.f.43.b. That ot them, and in the nature of a Commiſſion, being poteſtas Dilegars, En 9. 
fol. 43. b. touching Arbitratozs ; a: good Cale, ſpewing 5 what! things they un 


fo Arbitrate, and where it is ſaid that an Arbitratoz is a ploce 4 he | 


the parties : And as touching Powers, ＋ are at re of th28 ers. 95 
1. Firſt, D2dinary powers created by the ; n if 045) 
2. Delegate powers, by Commiſſion : ———_ 36-07% Wh 
3- Thirdly, Arbitrary powers, by the Parties. | 


Touching 
powers. 


4 Eliz, Dyer. 4 Eliz. Dyer, fol. 217. It is there laid, that to erp award barer, ting 


217. &. incident, (S.) - 
„ 1. The matter ok the Controverſie, 
2. The ſubmiſſion tothe Arbitratozs- 

3. The Parttes to the ſubmiſſion. 

4. The Arbitratozs themſeives-: And 

5 be making of their award. 

Dz every award conliſis of two parts, (S. 105 

x». The matter of the award: And, 

2. The manner oz fozm of the award. 

Do as the ſald award: This hath reference to tein matter, but not hene 
ner of the award: And an Arbitriment ought always to habe a benign and u faboza; 
bie conſtrution, the ſame being accozding to its definition , Judhcium boni wre: 
cundum æquum, & bonum, and therefoze to be conſtrued favozably. | | 

And pere it ts, ſo as the ſame award by them, oz by any iz of them, be um 
and given up: This power of making is matertall: And tþ1s, by theſe wozda, iy 
given to them four, oz to any tha of them; and that by the fozce of this (ita quod) 
4 is conditionalis dictio, & coactiva, coact ate precedentium, & denotare wo- 

um. 

Coke chief Juſtice. Jf Repugnancies are here, as in the Caſes — 
of is to be looked into, and to be weighed : I will look upon „re. 
cited.” ,. 
Docderidge Juſtice. UTUlithout all queſtion, the meaning of: the parties yore 
was, that this award might be made by them four, to whom the ſubmiſſion was, 02 
fo any thze of them: Jt is one thing to make an award, and n mw 
this in wꝛiting, and to deliver this up. | 

Haughron Juſtice. The pꝛeſident ſhewedexpounds the authozity. 752 

The Court ſ&med now to be clear of opinion, that the meaning here ware th 
parties, that theſe four, oz any thz& of them might make the award. 

- Cake, J. do as pet — doubt of this Caſe, becauſe here is hut an aun 


— 
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0 80 ndinter „and no ſuch repugnancies wall be material in caſes of autho: 
Ales, us in Calen ot Intereſts, to make a thing void. | 
And ſathis Caſe was again adjourned, foz the Court to be better adviſed heres 


© n warde at another time this Caſe was moved again, and argued by all the 
war Judges. | . | ; | 
—— Juſtice. Reciteb the Caſe as befoze, 3 EE... 
Jnthis Caſe Judgment ought to be given foz the Plarntif, The point pere 
only is this, whether by this ſubmiſſion. thzee have power to them given as well 
ſour to make the award; this power they have, and this award thus made by 
theee of the Arbitratozs.ts a good award, And to pzobe this, it reſteth upon the con: 
Icuction of the Bond. The firſt part of the Condition is foz the perfozmance of the, 
award of four if he bad ſtaptd there, and ſaid no moze, then they all four were 1 
have made the award, but he pzoceeds further with an (Ita quod) the ſald award by 


dem, bz by any thee of them be made, and tf this ita quod ſhall give any conſtru⸗ 


dun to the pꝛemiſes, is the ſole queſiion now to be diſcuſſed. And as to this the 
in quod here bath enlarged their Authoztty given unto them by the firſt wozds. 
and alfo this (ta quod) hath bere explained thzee things. (S) 
Who ought to be the Arbitratozs. 

Secondly, In what mana:r their arbitriment is to be made. 
Lhirdly, The time befoze which the award onght to be made. 
And all this ſtands well together, and may well be made parcel of the firſt part 
of the condition, and map alſo well explain this, ſhcwing thereby what ſpould pae⸗ 
cede; And this is the nature of an (ita quod, ) which may either reftrain oꝛ enlarge the 
mien, And this ſenſe doth well accozd with the rules of the Law foz that, ex 
precedentibas & conſequentibus, optima fit conſtruct io. 

pere in this Cale he is not bound to perfozm the arbitrimen* of four, but with an 


| (Ita quod) that this be made by them four, oz by any thzte cf them, of rhe (ard Arbi⸗ 


trato2s, 02 any thzee of them; the ſame arbitriment of four, oz any chzce of them; 
theſe are the wozds of the condition ; and ik this award be made by thzee, pet by 
theſe words it ſhall be the ſame arbitriment, and ſo this is a good erplanatton of the 
faxer wozds, and that this ſhall be ſo, may be pzoved by many Caſes. 


35 Afſi.ar. placit 14. Lands are given to B. and to his beirs foz eber, (ik he bave 35 Afr. 
hairs of his body) and if he have none, this to rebert again to the firſt donoz, here placito 14. 


the ia quod doth reſtrain the pꝛemiſes. Do tht3 particle (Si) ſometimes doth ex⸗ 
nens, ſametimes it doth expound, abzidge, ar explain. 


8 l. 5. fol. 6. Land given to Bucon & Feme, hxredibus eorum, & aliis hæredibus, ; H.s. fol.6; 


t the Husband, Si dicti hzredis, of the Baron and Feme ſhould die without 
Fd. This as in our Caſe, there dicti hæredis taken foz heirs of the body; the 
fam? tonſtruttion as hre. S0 here in this Caſe theſe wozds make foz the Plain: 
til here it is named the ſaid arbttriment, wofwithſtanving it be made by thzee, and 
la this expoſition makes all the wozds to ſtand well together, and to agree with the 
Rules of Law. ; 88 

2 R. 3. fol. 18. By Huffey, Fairfax and Catesby Juſtices; tn the Excheguer 
Gambrr. Af thzee and another man ſubmit themſelves to the award of dne, of all 
tits and demands between them, who hath power by this to make an award of all 
watters which the th2& have againſt the fourth, jopntip, oz of every matter, which 
tip of the rhzr hath againſt the other; Jf he award that one of the thze wall gibe 


| lonething to the fourth perſony and that the orher two ſhall be quit, and where he 
| ks that the foitrth perſon owes to one of the tha 20s. the wich he awards to 


A pald unto him; and that he owes nothing to the other two, and doth thertfoze 
that he ſhall bz quit againſt them, fhis is a good award, And this ts a goody 


ez if an award be made foz anp of the thaw; it is ſafficterit; foz here this be⸗ 
- ing incaſe of an abitriment, the which is by intenoment of Law to make Peace, 
| * and 


2 R. 3. fol.18- 


o o XP 
66 Termin. Trin. 13 Fac. Part Ill 
and to put a perfect end to matters of Controverſies in queſiten; and thertfoze gh 
maintenance of ſuch awards, a reaſonable conſtruction is to be made ot them. 
fo it was inthe Caſe of 2 K. 3. tol. 18. And to make this moze evident, i Appen 
Cute s pars, C ke 5 Pais, fol. 103. in Hangares Caſe, that an abitriment is to be taken arcoading 
fol. 103. do the true meaning of the parties, notwithſtanding the wozds of this do enfozce | 
Haughtons otherwiſe ; and ſo it ſhall be here in this Caſe, where the award made by three 11 
Caſe, good award purſutng the ſubmiſſion, and ſo ought to have been perfozmed by fl. 
Defendant ; foz not perfozmance of which award, the Plaintiff here hay jut cauſe 
of Action; and ſo Judgment cught to be given foz him, ST ct rr, 
2, Dodderidge Juſtice Agreed verein, that Judgment ought to be given fox the 
Llafnt:ff, By the condition of the Bond, ye is to ſtand to the award of four it; quod 
the ſame award of the ſaid Arbitratozs, oz any thzee of them be made and g'ven in 
wziting befoze ſuch a dap; theſe wozds at firſt do ſeem to habe a ſhew of contra: 
diction in them ; and to carry this Expoſitton, ſo as the ſame to be mat; by four 
and not to be made by thzee. But the difficulty is not great, if pou will corfider the 
context of theſe wozds, no ſpeech being of an arbitriment to be made, untj they 
come to theſe wozds, (S) by four oz by thzee. | 
As touching arbitriments, theſe grounds are to be ohſerbed; If there be 
contradiction in the wozds ther ot, ſo that the one part cannot ſtand with the other; 
the firſt part ſhall ſtand, and the other be rejected. But if ive latter be by; an 
19 H. fol. 37, explanation of the fozaier, there both parts ſyall ſtand. In 19 H. 6. . 37. It is 
there ſaid, that Arbitratozs are Judg s; here they have only an Auchozity, and 
therefoze the ſame ought to have a favourable expoſtion ; d ni et j, cs, hes 
dirimere, Bracton, and this which ts the cauſe of Juſtice, is not to he made the cauſe 
of imuſtice; So here in this Cale, this which is the cauſz of peace is not to by 
made the cauſe of ſutt and contention. 


1 — 


Atbitrimentum eſt boni viri arbitrium. 


As to the wozds pere, they are to have ſuch an expoſition which may lawfully 

Commenta- ſtand with the act done by them, and with the wozds alſo. In Piowoens Cam- 
ries, — mentaries in Throgmorton and Tracyes Cale; The intent of the parties iu to be 
Traczes Caſe, faken, if there be no abſurdity therein z ſo pere in this Caſe, f 

" As tothe woꝛds here in this Caſe, (ita ſemper quod.) 

Firſt, Four are elected, the Dbligation to ſtand to thelr award; efterwards 

there comes a modification, (S) (ita quod) the ſame award, (what award is this?) 

not of al! four, but ſo as the ſame things compeimttted unto them; The ſame 

award bath reference pere to the things to them ſubmitted, not to the perſons to 
which the ſubmtſion was, this comes in afterwards, where he ſx eaks of that which 

is to be done; and this to be by four oz thzee of them; and ſo the ſenſe of theſe 

wozds are, (S) So as the ſame award of the things compzimitted be made by four 

e: bythzee of them. The ſame award of the ſaid Arbitratozs concerning the pꝛe⸗ 

miſes be made, (if it be demanded by whom) this to be; | 
The anſwer is, By tbem four, oz bp any rbzee of them. 

And to by ſuch conſtruction thel wozds are plainly expounded. And if you will 

lay the parts of this together, it will then be manifeſt that by theſe words here, 

thzee habe as good power to make this award as four hav: And this (Ita quod) 

doth modifie their power firſt to them given; and bere by this be doth explain bim- 

ſelf in what manner he will be bound; and th's is evident by this conſtruction, 

That the ſome award doth not include the perſons, but the thing ſubmitted. An 

2 R. 3. fol. 8. award is called arbitrium boni Vi i, and the ſame is rot to be taken ftrictly, but 
19 = 6. fol. largely in the point of. ſubmiſſion, accoꝛding to the intent of the partles ſubmitting, 
21 ＋ e and acco2ding to the power given unto them. And this appears to be ſo be 2 R. 3. 
7 fol. 18, befoze remembzed, and by 19 H. 6. and 22 E. 4. fol. 25. 


- 


20 H. 
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20H. 6. fol. 18. The ſubmiſſion was of a matter between him and another fin: 


, by this they may make an award foz matters between bim and another, which 18. 


hath in the rigyt of his life, and fo by thts the ſame ſyall be taken largely, 

and this after the award made, The reaſon of this is, becauſe an award is to 

make an end of differences and contentions, and to ſettle peace between the parties, 

gnd foz this cauſe we ought to uphold ſuch awards made, if by any means we can 
» the Rules of Law. 


i7E. 4. fol. 3. Two ſubmit themſelves to the award of another, who doth award, 17 E. 4. fol.3. 


vat the one fyould deliver up the other, the Teſtament of his Teſtatoz; In an 
— of Debt bzought, the Defendant pleads, that be pad delivered unto ötm lite 
14s teſtamentarias, and there adjudged, that by this he had well perfozmed the 
award, foz in effect all is one. 


6 H. 6. An award is made foz one to enfeoff J. S. who comes unto him, and 36 Hl. 6. 


requires him to en eoff J. N. and him, to the uſe of him and his heirs; the which 
he doth accozdingiy, by this be path perfozmed the award, having purſued his in⸗ 


- tent, but not the wozds; and pet this a good perfozmance. So that in Caſes of 


awards, and the perfozmance of them, the intent is to be obſerved, and ſo it is 
in this Caſe, and no contradiction, ſo that this award here made by thzee is a 
award, and the ſame oughr to have been perkozmed, which being not done, 
the Plaintiff had good cauſe of action, the Replication pere is good, no cauſe of 
Demurrer, and ſo Judgment dught to be given foz the Plaintiff. 

Croke Juſtice, In this caſe Judgment ts to be given foz the Plaintiff, Ani- 
mus hominis, eſt anima ſcripti. J will in this Caſe follow the intent, and ſze 
whether the ſame be againſt the wozds, oz repugnant to them, oz whether the wozds 
will bear a double conſtruction, and then ex precedentibus & conſequentibus optima 
expoſitio, we are not to make ſuch an expoſition, as that one part ſhould ober⸗ 
thzow the other; J will not in this Caſe diſtinguiſh between authozitics and inte» 
reſts, the one to ſurvive, the other not. Nimia ſubtilitas, & Nimia curiofitas in jure 
reprobatur, & qui h#ret in litera haret in cortice , Caſes map be inſtanced to 
obe that Gzants are to be taken accozding to the intent of the parties. Pere the 
award is to be made by them, oz by any thzee of them, In this and in all other 


kach Caſes, qui bene interrogar, bene docer. Ita quod, the Came award 8 Eliz. 8 Eliz. Dyer. 


Dyer, this is to be referred ad rem, the ſame award of the ſame things be made 
by the ſaid Arbitratozs, oz by any thzee of them. And fo take the wozds in ſuch 
a manner here, and there is no contradiction at all. Alſo ſuch awards are always to 
be taken in mitiori ſenſu, ut res magis val-at quam pereat. In this Caſe bere is a 
jood award made; and being not perfozmedgthe Plaintiff had good cauſe of Action; 
and ſo Judgment ought here to be given foz the Plaintiff, 
Cole Chief Juſtice. The wozds here are, ſo as the ſame award, &c. The 
queſtion is, whether this be jopnt oz ſeveral, and whether there be any repugnancy 
in theſe wozds oz not? prima tacie, there ſeems to be here ſome kind of contra- 
nety in theſe wozds 5 but pet upon a moze ſtrict and perfect view there ts none, 
ad in this it is like unto an dpttck Glaſs. | 
This arbftrement here is good, well made, and purſuing the ſubmiſſion. In this 
=o agree in omnibus with the reſt that have argued, and that foz theſe rea: 


1. Becauſe it is the office of every interpꝛeter in all Caſes, as well divine as Reaſons. 


humane; to find the true intent and meaning of the parties, if by any way this map 
i, and when this is once found out, then he ought ſo to marſhal the buſineſs, that 
be ſwerve not from the rules of Law. And here the intent ts very apparent, that four 


© thzee were to make this award; ſo that his intent is plain and perſpicuous. The The Biſhop 
Bihop of Norwiches Caſe here was this, he made a Leaſe of all the demeaſnes of of Norwiches 


his pannoz to one Derrick, in a5 E. 8. and further of Norhelmes, granted unto te. 
lim the keeping of the Park; what is the office of a Judge here, to gather the in: 
| B 2 tent 
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tent of the party, Jt was adjudged here in this Caſe, that the Park, the ſoil theregr 
did not paſz, but the cuſtoby of the Park only, There the firſt woꝛds do car 
his demealnes, and the ſoil of the Park alſo, But tbe ſubſequent wozds do lin 
in what manner he intended this to be, and do alſo qualtfie bis Gzant, 0 bere - 
this Caſe the ſubmiſſton is to four Arbitratozs, (Ita quod) this explains bis mean, 
ing. To this purpoſe was the Caſe. | 
Hil. 34 Eliz. in the C. B. Rot. 120. Between Carter and Ringſtead, the Cate 


SB. Rot. 120. of Odiham remembzed, 8 pars, fol. 118. in Docto2 Bonbams Caſe, confix 


&c, 


Bratton. 


Tpin. 31 H.8. guthozity. To this purpoſe there was a Caſe, Tripit. 31H. 8. Rot. 4 20. Ben. 


there of all the wozds. 1. There were general wozds which paſſed all yig — 
—4 the wozds ſubſequent did well explain the fozmer; and ſo it hall be here in this 
Cale, 8 
2. A ſecond reaſon grounded upon the difference between an authozity and an 
intereſt, In caſe of an intereſt it can hardly be ſevered oz divided, | 
Bracton. Nihil tam conveniens, eſt naturali æquitati, quam voluntatem domini 
volentis rem ſuam in alium transferre, ratum habere. Pere we are in Caſeof an 


Kor. 420. dc. ſoſe, Stt Thomas Longford was (eif.d of the Pannoz of Langford, did grant unto 


one Fulgeam, and to another, the next Advowſon, & Habendum, eis, & eorum uni 
conjunctim & diviſim. Beſolved, that this Gzant was not god, becauſe an intereg 


14 EAN Dyer. cannot be divided; and with this agrees 14 Eliz. Dyer fol. 304. placito 54. 


fol. 304+ pla- 


3+ A third Keaſon, becauſe we are here in caſe of an authozitp,* being in Caſe of 


are 84. arhbitriment, inwhich thele things are to be obſerved. (5) 

2 R. 3. fol. 8 1. I. Firſt, The parties ſubmitting. 

22 E. 4. ſol. 2. Secondly, The thing ſubmitted, — and 

25, Se- 3. Thirdly, The perſons to whom. And in all theſe a favourable confirugin 


tons Cale. 


39 H. 6. f. 9. 


is to be had. 


I. The perſons ſubmitting, as2R. 3, fol. 18. 22 E. 4. fol. 25. Harringten · Ca; ; 
If thzee on the ane ſide ſubmit themſelves to the award of, & c. If there be ajo;i, 
Intereſt, this is to be reſpected, and alſo the intereſt of the perſons, 

Mich. 29 & 30 Eliz. Beckwiths & 6E. 2. Brooke title Covenant, placito 49, 
As they are not to ſever an intereſt, ſo)not to ſever a Covenant as there held, the 
perſons to attend upon the intereſt on the Covenantees fide, not to be ſevered; and 
ſo in Caſes of Arbitriments. | 

2. In the things ſubmitted.. By tbe Kules of Law, if they be jopnt, (S) of all 


Coke 8, &c, Attions reals and perſonals, an award made of one only is good by the Law, 39H, 


8. fol. 9. is againſt this. But it is ſo reſolved, 8 pars, fol. 97, 98. in Baiepoles 
Caſe, If a ſubmiſſion be made of th2ee ſeberal matters, an award madeofany 
one of them is good, and ſo is 3 Eliz. Dier, fol. 242. The difference is, If ther 


ſubmit thaee ſeveral matters, ſo as of all of them, an award be made, there the 
award is to be made of all, and if made but of one, the ſame is not good (but iftheſe 
wozds be wanting (S) ſo as of all, 8c.) there the Law will make things jopnt, 
to be ſeveral, and there if the award be made of anyone of them; this ſhall begad, 
19 Hs. fol.6, and to this purpoſe is 19 H. 6, fol. 6.7 H. 6. fol. 41. 4 Eliz. Dyer, fol. 216. But in 


7, &c. 


this Caſe here it is not ſo. The reaſon why arbitriments ought to habe ſo great 
favour is this, when after a ſubmiſſion between me and another, and J habe made 
him ſatisfaction accozding to the award, if after this ſo done, he will trouble me, and 
urge me to plead to htm, foz this vexation, there ts a ſpecial Writ in the Regiſter, 


fol. 111. called Breve de arbitratione facta. Jn which damages are to be reto⸗ 


eh foz the bexation, and it were good, that ſome one would bzing this 
rit. 

The reaſon why awards are to be favoured, 

Quia expedit Reipublicz, ut fit finis litium. 
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15 E. 3. the day of an award is called the day of Love, and Herl there ſaith, 
Ecce quam bonum, & quam jucundum, elt habitare fratres in unum; and he there 


qith, That be remembzed he was at one of thoſe days. 


ere in this Caſe all the parts of the Deed do take effect at one and the tame 
time by the delivery ; lo as the ſame award by them, oz any thzee of them be 


_ theſe wozds are to take effect together. 


This award here ts to be made by four oz by thee, nothing is bere to be reject» 


wi Ak theſe wo2ds, (S.) (the ſame) had been omitted, no queſtion had there then 
den in this Caſe : But thts (monoſyllable) (ſame) J will not reject, but expound 


tue) this to be of the matter lubmitted to them, (S.) of the pzemiſes : Be made 


jy them 02 by any theee of them, 8 
Ob. Jt bath been objecked, foz what cauſe ought this to be ſo, this award being 
to be made by the ſaid Arbitratozs. 


Reſp. In anſwer to this, (ſame) is not here to be taken, (the ſame) which, idem 45 E. 3.1.22. 


- numero, but foz idem ſubſtantia, and this is pzoved by 45 E. 3. f. 22. 46 E. 3. f. 32, 


33534. 30 Aſſiſar. placito 12. and Littleton, tit. Rents, f. 48. placito 222. If one 
hatha Rent⸗charge, and purchaſeth parcel of the Landgharged, by which all the 
gent is extind: Af the other grants unto him, that pe and bis Peirs ſyall diſtrain, 
propter redditum eundem, adjudged that this ſhall be the like Rent. (S.) (redditum 
tmilem) and with this agrers 8 E. 4. f. 21. (the ſame) taken foz the ſame in ſub: 
fiance, & viſcerina expoſitio, quæ corrodit vipera textus; fo as it alters the con: 
ſtruction of Law, Pere in this Caſe the wozds which befoze were joynt, by this 
(ita quod) are now made ſeveral, 

As to tye Caſe which hath been cited between Girling and Swallows; this comes 
nor unto our Caſe, there the ſame hath reference only to the perſons, 

As to the making of Arbitriments, this path always been my rule, the one ta 
make a releaſe paeſently to the other, and the other to make a Covenant, oz a Bill 
—— foz the payment of the monep, to be paid by bim by the award of the 

ratozs. 

9s to the pleading here. 1. The award is, That John Perry was to pay 501. 
the have nothing awarded to be done to him, the award then is not good. Alto 
tie bound to another 30 Maij to ſtand to the awardof— of all Differences, Suits, 


| and Actions then depending; they map be depending 30 Maij, but not in April, and 


tec. 


Girling and 
Swallows 


caſe. 


u Arbitriment ſhall never be atded by an Aberment as appears by 22 H. 6. fol. 39. 22 fl. 6. f.35. 
Sc. 


nd 16 E. 4. fol. 8, & 9. a good Caſe, but tl repoz ted. 

Ao the pleading of the Award here is, That all Actions and cauſes of Actions 
hall ceaſe; this is good, but it had been better to have ſaid, That he ſpall go quit 
touching the Actions, | $29 
_ Oh. Jt bath ben objected, That be ought to have alledged a bzeach of the 


Award, oz no cauſe of Action; the award was to pay the money at oz befoze ſuch a | 


d, the other ſaith that he did not pay it ſaper &c. | 
- Reſp, Pet this is good, fox if he did not pay it befoze the day, he did not pay 
[ſuper diem: So that the award here is good. and the pleading is alſo good, and 


Gt was, Quod judicium intre 


Perry Plaintiff againſt Berry Defendant. 


u udgment ought to be given Wk Plaintiff: And accozdingly the Rule of the Judgment 
pro querent. — the 
Aaintiff. 


JfaWrit of Erroz by him bzoughtin the Exchequer-Chamber, befoze the Judges A Writ of 
dfthe C. B. and the Barons of the Exchequer, to reverſe the fozmer Judg: Error in che 
nent: The Ercozs upon which they relied were theſe, (S.) Exchequer 


1. One 


Chamber. 
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Judgment 
affitmed, Sc. they could not have made a better award of this, to habe this to ſtand and be in foace, 


And fo by all the Judges, Termino Hillar, 14 Jac. in the Exchequer Chamber 
the Rule was, Quod affirmecur j udicium pro querent. in the firft Action, : 


Action on 
the Caſe for 
promiſe. . 


1. Dne upon the aſsignment of the bzzach of the award, the Payment bei 
awarded tobe made, ante vel ſuper, ſuch a dap; faz bzeach, it is ſaid, that be did 
pay this ſuper diem, and doth not ſay that it was not paid ante diem: This FG 
was over-ruled by the Judges, foz if it were paid ante diem, it was not then Mas 
ſaper diem, 2 | 5 

2. A ſecond Erroz, One was bound, this being ſubmitted, the Arbitratozg babe 
made no award of this; the award being, that the ſaid Obligation wall remain in 


full fozce unto the Platntfff, and as it was objected, this is as no award at all, 


This Erroz was alſo, over-ruled by the Judges, that the award was good, and that 


Copper Plaintiff, againſt Dickenſon 
Defendant. 
0 | 


IF an Action upon the Caſe grounded upon a pꝛomiſe, the Cale appeared to be 
this, The Plaintiff had goods batled unto him fo a pawn oz pledge in the pꝛe⸗ 
ſence of the Defendant, being a third perſon; be laid, That if the other would not 


1 Ro. r. 215. pap him his monep, he would then ſell the pawn to raiſe his money; 


Judgment 
given for the 


Plaintiff. 


the Defendant being pzeſent, ſaid unto him, Keep the Goods until ſuch a 2 
you, without ſale of them, and ik be do not then pap pou, J will then pay you the 
money and take the Goods: Upon this he kept the goods by him without (ale; the 
Tefendant not paping the money accozding to bis pzomtſe, unde act io. 
4 Coke Chief Jaſtice. This is a good conditional bargain and ſale of the 

oods. | 

Havghton Juſtice agreed with him herein. 

Coke. Af the Defendant had paid the Money, and the other not delivered the 
goods, be might well have had fog them an Action of Detinue. | 

Dodderidge Juſtice. If one hav? Mares purpoſing to ſell them, another defiring 
to buy them, ſaith unto him, Do not ſell them awap, but tarry till ſuch a day, and 
J will then pap pou foz them; this is a good pzomile, and a good conſideration, fox 
by this be is hindered in the interim from the ſale of them. 

The Court were all clear of opinion, That in this Caſe here was a good confide: 
ration to raiſe a pzomiſe ; and ſo by the Kule of the Court, Judgment was given 
foz the Plaintif, 


Nota, 5 Stat. Notz. That an Exception was takey to an Indictment upon the Statute of 


of 8 H.6, &c. g H. 6. c 


p· 9. of fozcible Entry, foz that it is therein ſaid, quod adtune & adbuc 
fait firma ius; And it it be ſo that pe was adhuc, &c. then there was no putting out, 
and ſo the Indictment not good, | 

The whole Court clear of opinion, That the Indictment was good, this Ex⸗ 
ception notwithſtanding, fox that he is firmariug@Ql!, ſhough he be oufted, and wall 
pap bis Rent: But if be had been adtunc, & adhuc exiſtens liberam tenementum, &c. 
this had not been good, but repugnant in it ſelf ; but there is no repugnancy by 
ſaying here achuc firmarius. | 

Another Exception mobed, that they entred upon ſuper poſſeſſionem intraverunt, 
not ſhewing that they did eject him. | 

Curia. This ſhall be ſo intended, (0 the exceptions were ober-ruled, and th? 
Indictment good, pet Curiam. | 


The 


Pert l 
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The KING and Arden. 


Ton, In the Taſe of Robert Arden, his Council moved the Court foz to have 
- -y Copp ok the Attainder of Edward Arden his Anceſtoz, intending to bzing 
lait ot Erro2 to reverſe the ſame; | | 5 
"Coke Chief Juſtice. By 22 E. 3, and by all the Books, if one be attainted of 
anon, no'Wrir of Erroz ſpali be bzought of this, without a Petition befoz2 
node unto the King, to gibe his allowance unto this. 2, If one attatnted of 
areaſon, and executed foz the ſame, as the Anceſtoz of Arden here was, no Writ 
of Erro2 is to be bzought of this at all, fox the inconvenience that map happen, 
cannot have a Copy of the Atcainder : If you can obtain leave of the King to 
«cute this in this manner, (by a Maſter of Requeſts) pet J will not grant this 
unto you, befoze J have ſpoken with che King: Foz that this is a dangerous thing. 
md if this courſe ſhould be allowedof, by this way all attainders might be ſearched 
im by Writs of Erroz, which is not to be ſuffered ;, and ſo by the whole Court this 
motjon was denied. | 


N ti. An Exception taken to an Indictment upon the Statute of 8 H. 6. Nora, upon 
ap. 9. of fozcible Entry, becauſe it is not therein ſhzwed, in whom the Freehold the Stature of 
7 8. | . cap. 
7 Chief Juſtice. Clearly this ought to be ſhewed, and to ſay difſiefivir & in- 
rwerunt, &c. the Statute ſaith erpzeſly, Difſeiſe, and therefoze Tenant by Elegir, 
by Statute Percyant, cannot endite one upon the Statute of 8 H. 6. but he 

abt to ſhew that he did him expulſe and diiſeiſe che Keverſtoner. 

Cura. But this may be upon the Statute of 5 R. 2, cap. 7. Be ought to purſue Stat. of; R. 


hewozds of the Statute, Ubi ingreſſus non datur per Legem, ibi non, &c. 2. cap. 7. 


Coke. This is not good upon the Statute of; R. 2. manu forti & illicite, are 
mt zquipollens, he ought pꝛeciſely to purſue the woꝛds of the Statute: So was it 


| oneSlanys Caſe, an Jndicement upon the Statute of Uſury, of 37 H. 8. cap. 9. Stat of 2) Hl. 


Touching a cozrupt Bargain there it was ſaid, that he did lend money, and did 8. cap. 9. 


nie moze then after the rate of, &c. but did not lay it to be a cozrupt Bargain; this 


bas not god : So an Indictment foz cutting of a Purte, if he doth not ſay that 
his was done, clam & ſecrete, the ſame not good; be ought to purſue the wozds 
if he Statute: Alſo the concluſton here is not contra formam Statuti. | 
Cutis. Clearly this Indictment is not good, and foz theſe Exceptions the In- ndigment 


namen was quaſhed per Curiam. | quaſhed, Ge 


The Corporation of Colcheſter againſt, Oc. 


Ou. By Coke Chief Juſtice, and the whole Court in this Cale of Colcheſter ura, Touch- 
concerning their Cozpozation : That if there be a popular election of the ing Corpo- 
$02 and Aldermen in Cozpozation-Towns, and this happens to bzeed confuſion rationss. 
lingſi them ; this map be altered by their Agreement, and by the common con⸗ bo. 290 

Aok all, to have their elections made by a f:wer number, but not otherwiſe: Wo. A. 


Bit if by their Charter they are to be elected by them all, then this is not to be al- 456. 
Utd, but by and with the general ant of the whole Town, and fo by this mean 
u take away confuſion, c N. nf 


Baker 
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Baker Plaintiff againſt Defendant. 


Action upon | | 
the Caſe for I an Action upon the Caſe foz fcandalous wozds, upon Non culp, | 
words. J verdict was given foz the Plaintiff: Jt was moved in Arreſt of — 
x Ro. Rep. the Declaration was not good, the ſame being, That ſuch a one named Cardin 
327" Abr. being of good name and kame: The Defendant dixit de pizfaro Carolo;. Fa 
- "oe Abk. this Baker, Innuenco, the ſaid C:rolus Baker: J, be hath taken a le Nah 


; foace of an Innuendo. | | 
Coke Chief Juſtice, The Declaration here is good and ſufficient : I an gui 
ſay of a Counſelloz, where is this Counſelloz, Innuendo ſuch a one, this is good. 
Dodderioge Juſtice. Af one ſyall ſay, your Father-in-law is foz\wozn, Inyo, 
1 J. S. pour Father-in-law, and ſo laid in the Declaration, this is good, | 
Judgment The whole Court clear of opinion, That the Declaration here was good, and ac: 
—4 the co2dingly the Kule of the Court was Quod judicium intretur pro querent. 


Hornigold Plaintiff againſt Bryan Defendant. 


Debt by an T an Action of Debt, bought by the Plaintiff as Executoz, he being Cxecutsz 
Executor. ratione teſtamenti, from this Mill; the Defendant by wap of Þlea appeals, 
_— Rep. Mhether be map have this plea foz to appeal, oz not, after which there remains now 
255 no Will pꝛobed, foz that this appeal doth ſuſpend the poof of the Will ; pet as it 
2 R. 2. Sc. wag urged, that be ſtill remains an Executoz to be ſued, but not to ſue, 2 f. 2. Fur, 
Qare Impedit, placito 143. Af a Judgment of Depzibation be given in Court 

Chailtian' againſt a perſon foz bis Benefice 3 if paeſentip upon this Judgmunt he 

makes his appeal, the Church is not void, but be remains Parſon during all the 

time of this appeal; fog if by this be doth reverſe the Judgment, be Gall ned no 

new inſtitution and induction: As if a Judgment be given of a D{vozce in Court 
Chziſtian 3 and this. is afterwards reverſed by an appeal, there ſpall need no ew 


PMParrtage. | 
Braffen, Dodderidge Juſtice, It appears by 39 E. 3. and Bracton, that if the matter to 
to be tried be fil loyal occuple, ou nemy: The Biſhop certifies, 6c. loyalment accou- 
ple: Mo appeal ltech of this, and ſo in Caſe of an Excommunicatton, no appeal 


to be allowed. 


Coke Chief Juſtice, 39 E. 3. bath the ſame Caſe : And {f an appeal be froma | 


entence of Dibozce, thep are now by this Baron and Feme age in; ſo if a Parſon 
depzived, and appeals, be is by this Parſon again, and may have an Actionof 
Treſpaſs: And as touching this Plea pere, the ſame is but a ſhifting lea; he 
ought pere to habe demanded Oyer of the Teſtament, and not to habe appealed from 


thi | 
Podderidge. Paoof allowed of there, is by two waps, (S.) 1. By inſinuation; 
& 2, In communi forma, by ſhewing of literas teſtamentarias. a 
Gore By 38 H. 6. You may demand Oyer, and þave it, but pon cannot ſay that 
the Will is not pꝛoved, neitþer can youappeal from this, a | 


Dodderidge 


„ 
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HDodderidge. The reaſon why an Executoz is to be ſued, but not to ſue befoze 
obate is, becauſe that befoze he doth ſue, he ought to publiſh unto all by the Bꝛo⸗ 
that be is the Executos. | 
Coke. The reaſon why an Txecutoz ſhall be ſued befoze Pzobate, becauſe that 
afhertwiſe very — miſchief migpt pappen, foz that a bad Executoz would never 
be the . 
1 — — Notwithſtanding this appeal, all things befoze {awfully exe» 
cyted ſhall be and remain in full fozce 3 ſo chat here was once a full Executoz by 
probate, and to be remains. If one baings an Action of Debt as Executoz, and 
foath liters teſtamentarias, hic in Curia prolatus, rhefe are not ſyewed to the 


fozt 
. to the Court, and this he cannot Traverſe, | 


The Court at laſt were all clear of opigton, That the Defendant could not have 
is Plea of appeal in this Caſe, this being in effect as much as to ſay, that the Will 
was not p2oved, and ſo foz the miſchief and inconvenience which may hence enſue, 
he ſhall not habe this plea : Foz he may Travers the Pzobate, if he ſhew it not in 


Court, oz he may demand Qye- of the Teſtament, 


And ſo the Court were all clear of opinion, That this Plea of appeal, where he 

fozth literas reftam-ntarias, is not good, noz to be allowed dt to him, this be⸗ 

ing only (as befoze the Court obſerved) but a ſpttung Plea, and 7 tb. ſame was 

diſallowed of by the whole Court; and therefoze the Kule of the Court was, that 

the Defendant ould put in a better Plea, oz that Judgment to be entred againſt 
him upon a Nihil dicit. | 

Coke & Dodderidge. Clearly by the Appeal the Pzobate is di;allowed, and ſo 
remains as not pꝛobed. 

But by Coke & Curia, If this Plea of appeal ſhould be here allowed of, this would 
be a great miſchief to all Executozs, foz then this plea migbt be made in all Cates. 
againſt Executo2s bꝛinging of Actions, 1 | 

As touching this matter, vide Coke 6 pars, fol. 18, & 19. in Packmans Caſe, 
where the difference is put between a Citation, which is to countermand, oz to re⸗ 
yoke fozmer Letters of Adminiſtration, and an Appeal, which is a!waps to reverſe 
afo2mer Sentence; foz the Appeal doth ſuſpend the fozmer Sentence, but not the 
Citation. | | 
Ind as touching this learning of Appeals, there was a famous Cate in the Court 


oC.B. about 5 oz 6 J:c. a Worcetterſhire Caule, between Lechmere Plaintiff Techmere a« 
mint Carr Defendant, in an Action of Treſpaſs, and upon Non culp. pleaded, a gainſt Car, 
(tial Uerdict was found, upon which ſpectal Merdict,the Caſe was this, That Bon- . 
ter was made Biſhop of London in the time of King H. 8. and ſo he continu:d 
til 2 E. 6. at o about which time a Commiſion iſſued fozth to the then Lozd 
Chanceitoz and others, to convent Biſhop Banner befoze them, and to examine 
him; and if thep found him to be contumacious, and would not anſwer them, the 
Commiſſioners were impowzed then to Jmpzifon him, oz to depzive him: The 
Conmifſionecs upon this did firſt Jmpziſon bim, and afterwards pꝛoceeded fur: 
ther zgamſt him to depzivatton : Bonner from this appealeth (and his appeal not 
heard : ) Nicholas Ridley ts made Biſhop of London, who makes a Leaſe of the 
Park and Mannoꝛ of Buſhley, under which Leaſe the Defendant clatmed. 
Afterwards, (S.) primo Mariz Ridley is declared to be a Bſurper, and B nner by 

adentence definitive is reſtozed again to the Biſhopzick of London, and makes a 

lune of the pꝛemiſes demiſed unto the Plaintiff, 

Upon which ſpecial Uerdict, the points ſtirred were theſ-. | 

I. Whether the Depzivation of Bonner was lawful, oz not: The aithozity by 
le Commiſſion being tn the disjunctive, (S.) To tmpziſon oz to depzive him; any 
(a3 it was urged) they firſt impziſoning of bim had thereby executed their authozity, 
mdfo then the depzivation void. | 
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2. Secondly, Abmitting the pzivation void, wen Bonner ſtill continued Bio 
of London: And then Ridley was never Biſhop 3 foz that there could nof be 4 
15ifhops cf London, Simul & ſemel 3 and ſo the leaſe by bim made to the Defer 
dant was a void leaſe... | TOR” 
3. Thirdly, Admttting the Depzivation good. Then quid operatar, by the 
appeal, Whether it did not ſuſpend the ſentence of depzivation : and it lo. 
again Ridley was no lawful Biſhop, and ſo the ieaſe under which the Defendant 
clatmed was void; | - 
Thpis Cale was learnedly argued by Common Lawyers, and alſo by Ci iltang, 
and the Judges inclined to be of opinton foz the Plaintiff, But the Def 
perceiving this, pzeferred his Bill in Chancery, and there obtained a Decree againg 


Lechmere. 
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Termin. Mich. 1 3 Jac. Banco Regis. 
Lowes Plaintiff againſt J. S. Defendant. 
Entred Trin. 13 Jac. B. R. Rot. 114. & 130. 


action for Ian Action upon the Caſe foz flanderous wozds, upon Non culp. pleaded, a 
1 Ro.r. 255: 1 QUerdict was given foz the Plaintiff... Jt was moved in Arreſi of Judgment, 
2 Cr. 309. that the wozds were not actionable, which were theſe, (z. Lowes is a Witch 
1 Ro. Abr. and J will pzove it, foz J have ſeen him, and bis ympes and evil ſpirits appear 
442 45+ unto me in my Chamber, and put me in fear of my life. And pe ſaid, come, they 
will never be at quiet till we have killed him. And he did bewitch a Child of mine. 

That theſe wozds are not actionable, becauſe it is not alledged that he did any hurt, 

2 4 pars, and ſuch wozds ſhall be taken in mitiore ſenſu, us it is Coke 4 pars, f. l. 20. in Bu- 
n u, hams Caſe; and without laping, that be did þurt, be is not to be puniched by the 


Barhams caſe. 
Stat · of 1 Jac, Statute of 1 Jac. cap. 12. | 1 2 , 
Coke Chief Juſtice, To have wicked Spirits, ts a plain demonſtration that they 


Cap. 12. 
aͤre Mttches. Ik one ſaith of another, that he hath conference with wicked Spirits; 
theſe wozds will bear an Action, the ſpeaking of theſe wozds here is a plain ſlander, 
if the Devil comes to them, oz they go to the Devil, all is one, if thep conſult to do 
harm, this is a flander, But foz one to ſay, that ſuch a one is a Witch in anger; 


theſe wozds are not actionable. 5 | 
The whole Court agreed with him herein. And ſo the Kule of the Court was, 


+ Quod Judicium intretur pro querente. 
Judgment Nota, That afterwards a Writ of Erroz upon this Judgment was bzought in 
per Cam the Exchequer-Chamber, and there held by the Judges, that theſe wozds were not 


Judgment fe. actionable 3 and ſo the fozmer Judgment foz this cauſe was there reberled. 


verſed, 


Sneade Plaintiff againſt Badley Defendant. 


Entred Trin. 13 Jac. B. R. Rot. 861. 


de Cc r I Ran Action upon the Caſe foz wozds ſpoken by the Defendant, thereby Slan 


the Caſe for [ n | . 
words, Sc. dering of the Plaintiffs title to certain Lands, upon Non culp. pleaded, a berdic 


Cr. . | 1 ' N 
7 — | . was found foz the Plaintiff, and damages given 1 


VB & SS they 
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N 
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Part III. Termin. Mich. 13 Fac. 75 
Jt was mobed in arreſt of Judgment, that as the woꝛds are laid in this Declara- 
tion they are not actionable, = 
zn the Declaration it is laid in this manner, that the Ptaintiff was ſeized in 
ſimple by a good title of the Pannoz of Colenorton, that he had a purpoſe upon 
5 Parriage to ſettle this on his Son, and alſo to make certain Leaſes, 
That the Defendant did [peak and utter theſe falſe and malicious wozds (S) 
n. Soede hath no moze right oz title to the Farm oz Mannoꝛ of Colenorton, oz to 
du part oz parcel thereof then a meer ſtranger hath, he ſhewing that ye hath this 
| hy tiffe of diſcent from his Bꝛother. And that by reaſon of theſe wozds thus ſpoken, 
| minus ſufficiens fuit, Accozding to his purpoſe to ſettle this oz any part thereof 
won his Bon foz hes pzefermentc, oz to make any Leaſes, ſed inhabilis exiſtit, 
ande dicit quod deterioratus ad damnum de, &c. That theſe wozds , as the 
Declaration is, are not acttonable, becauſe he here fyews onlp a purpoſe he had 
1 do fo, but not any Contract agreed upon. Like unto the Cale between Sell 
agtinſt Facy, Mich. 12. Jac. B. R. an Action upon the Caſz foz wozds, thereby hin- % and Facy 
tzing him in his Marriage, and this laid with a Conatus fuit, to marry ſuch a one, Nich. 12 Jac, 
md reſolved not good, without ſhewing that there was a ſpeech of marriage, and B. R. 
there this pzincipal Caſe was put by Coke Chief Juſtice, that he ought to ſhew 
here was a ſpeech foz the ſale of his Land, and that the ſame bzake off by reaſon of 
wozds, | 
1 Juſtice. The Actton here well lieth without any ſuch ſpecial allega⸗ 
fon; foz if one hath a good title, and another will flander his title, fn ſuch a 
manner this will keep and diſſwade all men from buying, oz from dealing with him 
foz this; and therefoze though he both not lap in facto, that he was about to ſell 
| this; yet theſe wozds are actionable, without anp pzeſent intent ſhewed to ſell this. 
Foz theſe wozds do hinder the ſale to be made afterwards by him, | 
But here the Declaration goes further, it being therein expzeſſed, that by reaſon - 
of theſe woꝛds he could not convey and ſettle this on his Son, and that ſo by reaſon 
if theſe wozds thus ſpoken, multjpliciter damnificatus fuit. Foz that none would 
take leaſes of him. 
' WM Dodderidge Juſtice. To maintain an Action upon the Caſe foz wozds ; theſ? two 
things are requiſite (S) damoum & injuria, This is m4njury offered to him, to 
g in that he hath no title. The damage which is laid, becauſe he was in ſpeech, 
ad had a purpoſe to convey and fettte part of this on his Son foz his pzeferment, 
huis no damage, foz notwithſtanding theſe wozds, he may well ſ:ttle this on his 
| $mif he will; ſo that here is injuria fine damno. 
4 


Ctoke Juice, There will be a difference, where one doth flander and diſable the 
perſon of another, as where one being an heir, the other faith, that be is not heir, 
but a baſtard, an Action upon the Caſe well lieth foz this; as it is reſolbed in ra le dif, 
kn Davies Caſe, Coke 4 pars, fol. 17. in Baniſters Caſe there cited to be Termin. Coke 4 pars, 


Trinity, 25 Eliz. B. R. here in this Cafe the Slander is to the title of the Land; — 9 
: nd hls is no flander without damage; and this cannot be without laying that be Bam ter: cat 
1 bes in contract and ſpeech foz the ſale of this land, and that by reaſon of theſe chere. 


bands he could not cell the ſame, neither is it laid here, that he was in ſpeech to 
mike Leaſes, no2 that he had contracted foꝛ them foz a certain ſum of money to be 
bhim received foz the lame; and ſo foz theſe defects, theſe wozds as they arelatd 
lt this Declaration are not actionable. = | 
— 4 Agreed with him herein; that theſe wozds are laid to bar in this 
aration. 
Havghton, The Cat: put in Anne Davyes Caſe, is foz calling of one Adulterer. 
Ekthemlelves theſe wozds not actionable, but with the circumſtances there added 
L iv them they ſhall be acttonable; as if a ſpeech of MParrtage was laid, and a loſs 
7 of the ſame by reaſon of the woꝛds; ſo here is a ſlander of his Title. 
Croke & Dodderidge. Theſe wozds here as they = laid are not actionable, 
a 2 And 


Termin, Mich. 13 Fac. Part Ill 


= Term. Paſch, 
14 Jac. B. R. 
dec. 


28 H.. ſol. . 


Judgment 
tor the De · 
fendant. 


And to the Rule of the Court was (iblente Coke) that pꝛocædings to jig til 
moved agatn by the other ſide, ; | | pee 

Afterwards on another dap this matter was moved again, and urged foꝛ th 
Plaintif, that tye Declaration was good, and the wozds actionable ; and 3 Prat 
dent cited, Coke liber Entrees, fol. 35. entred Hillar. 3 Jac. B. K. Rot. 519. Sir The 
mas Greſham Plaintiff againſt Gunſley Defendant ; by which Pzecedent this Declx: 
ration was dzawn, and no particular Cauſe there laid; here it is laid that he viz 
ſlander his title. : 

Coke Chief Juſtice. Foz to call one a Thief, oz a Uilletn regardant, &c. aig i 
good cauſe of an Action upon the Caſe ; without any averrment pere in this Tale 
rhe Plaintiff being ſeiſed of a Pannoz : another ſaith unto him, poy have — 
right unto this. I do ſomewhat doubt of theſe wozds, whether actonoble. J habe 
never ſeen an Action upon the Caſe bzought foz fiandering of the title of any Land, 
ik no certain detriment be alledged to come unto him by the ſpeaking of the worde; 
here it ts (et fozth in the Declaration in this manner (S) habens propoſi um. this is 
not good, being too barely alledged. This difference is to be obſerved, that an 
Action upon the Cale foz wozds, which do tend to the fland?ring of the perſon of 
one, map be without any averment; but not ſo where the words are fo flandering 
of the title, here it is ſaid, habens propoſitum & intentionem, this ts not good; but 
if he had ſaid, habens colloquium & propoſitum, this had been gocd caiiſe of Aion; 
we ought not to give too much wap to Actions upon the Caſe fo2 ſcandalous wozds, 
unleſs that the ſlander be apparent. And ſo foz this time this Cauſe reſſed upon a 
Curia ulterius adviſare vult, and was adjourned, 

Afterwards (S) Termin. Paſch. 14 Jac. B. R. this Caſe was moved again. 

Coke Chief Juſtice. If one ſhould ſay, that J have no title to my Mannoz of 
Stoake. Ak theſe wozds do not hinder me in the ſal- of it, oz of making. Leaſe 
thereof. I ſhall not have an Action foz this, and thts is to be certainly expzeſſed in 
the Declaration, and alſo the ſame is to be pzoved upon the evidence. | 

In 28 fl. 6. fol. 7. Sciens canem conſuetum ad mordendum oves this. ſcieng 
is not traverſable, but the ſame is to be pꝛobed; if he hang the Dogge at the firſt 
time no Action lieth, otherwiſe if be ſuffer him ſtill to uſe this. A trial was had 
befoze me in an Action upon the Caſe foz wozds, which were, the Plaintiff be⸗ 
ing in ſpeech of Marriage, the Defendant did ſap of him, that be had a Baſtards and 
that by reaſon of theſe wozds the Parriage bzoke off; and ſo being damnified by 
this, be bzought his Action, and it was pzoved on the other part that the Parriage 
was b2oken off befoze the wdzds ſpoken, and by reaſon of this the Uerdic was 
found againſt the Plaintiff. Pere it ought to be ſhewed certainly that he was dam⸗ 
nified by reaſon of theſe wozds thus ſpoken 3; ye is to ſhew the ſpech and tommu⸗ 
nication here in this Caſe, it is only ſaid, habens propoſitum & intentionem, to 
convey unto his Son this pts allegation in this manner is not material, there being 
no certainty in this; this is like unto the Caſe pere befoze adjudged of Conatus 
fait, to marry ſuch a one, this not good, reſting onlp in intention and nothing in 
action, he map here convey unto his Son if be will, notwithſtanding this which hath 
been ſaid, and his Son would not have refuſed this, | 

Dodderidge Juſtice Agreed herein, but a difference there may be between a 
ſtranger anda Son, The other Judges all agred herein againſt the Plaintiff, And 
ſo the Rule of the Court was, Quod querens Nil capiat per billam. 


bart Ill. Termin. Mich. 13 Fac. - 7 
| Phelps Plaintiff againſt WVinchcomb Defendant. 


Entred Termin. Hillar. 9 Jac. B. R. 
Rot. 259. 


| in Action of falſe Jmpziſonment bzought by the Plaintiff againſt the Defen- an action of 
dant, being a Deputp⸗Conſtable, foz Arreſting and Jmpziſoning of pim: where- falſe Impri- 


: | ſonmenr. 
in the queſtion was, -. - 2 R.r- 29 
I. Whether a Conſtable may make a Deputy foz to Arreſt one, upon a Writ to 0.245.847. 
him directed by a Juſtice of Peace, (the Conſtable himſelf being ſick.) 1 Ro. Abr. 


1. And then a ſecond queſtion was, Whether ſuch a Deputy-Conſtable, upon 391. 
mn Action b2ought againſt him, and found foz bim, be ſuch a perſon as may plead, 
w by pleading may have the benefit of ſhe Statute of 7 Jac. cap. 5. to habe double — 7 Jars 
18, oz not. p | a 0 
— urged foz the Plaintiff, that he being a Deputy, is no ſuch perſon as may 
ake benefit by this Starute. | ? 
And it was alſo urged, that a Tonſtable cannot make a Deputy, without ſpecial 
wonds foz the ſame- 
And foz this, 10 E. 4. fol. 18. was cited: A Conſtable ought to be idonea per- 
ſona & habilis to perfozm his office, and by his Dath b- is to execute ſuch things 
as do belong unto him by reaſon of his Office, a fortiore; here he having this 
ſpecial Warrant to him directed, ought to execute the ſame himſelf, 
By 14 H. 4. fol. 34. and 31 lib. Aſſiſar. A a Writ be directed to the Cozoners, 14 H.4. f. 
there being thace, they all ought to execute this Warrant, koa the ſame is to be c. 
necuted accozding to the directton. 
Cole Chief Juſtice. As to this, if in Judicial matters there anp two of them 
um da this; but if it be in matters Pintſterial, there all are to do it, and this is 
thedifference. 
It was then urged, that here he could not make a Deputy, this Warrant being 
ſpectallp directed to the Conſtable himſelf by a Juſtice of Peace, & 7 E. 4. f. 14. 
cited of an excommengement, certified under the Seal of the Commiſſary of the 
Bihop : Tyat the Juſtice of Peace map direct his Warrant to the Tithing-man, 
u toany other, and no inconvenience map thereby enſue. 
Nad as to the =tatute of 7 Jac. cap. 5. It was urged, that the Deputy ofa Con: Stat. of 7 Jac, 
lable is not a perſon within the intent and meaning of this Statute, cap. 5. 
Cole. In divers places the Cuſtom is, that they do uſe in ſuch Caſes to make a 
— as in London; the Writ is, Vicecomiti, he makes his Deputy the Under⸗ 


Arche firſt, an Earl had the Jurisdiction of the County, and their Commiſſton 
tas, (S.) Commiſſimus vobis, and therefoze he is called Vicecomes, Commiſſimus 
Wis, cuſtodiam comitatus, ad voluntatem noſtram, and the Sheriff comes in pls 
ate, in loco vicecomitis; and all Sheriffg habe their Commiſſtons in this manner, 
a voluntatem noſtram : If this be ſo, and that in his Patent no mention is made of 
m Deputy by him to be made; what is the reaſon then that he map exerciſe this 
bs place by Deputy, | 5 
It was then anſwered, that what the Under⸗Sherlſt doth, be doth the ſame in ths 
ume of the Bigh Sheriff. : 


Coke. 


Termin. Mich. 13 Fac. : Par Ill 


Whether a 
Conſtable 
may make a 
Deputy. 


No Judg- 
me given, 


Coke. And lo it ſhall be here in this Caſe, and this doth well agree with an / 
Books remembzed, and the Cuſtom will aid this alſo, the 
Croke Juſtice, Sub vicecomes 1s a Perion of whom our Law takeg notice 
ſo the Cuſtom map be foz ſub conftabularius ; all this is ſo uſed in London — d 
Deputy Alderman there made, 5 

Coke. This the firſt Caſe of this nature that was ever queſtioned, 

Dodderidge Juſtice, Df Dfficers there are theſe two kinds, (S.) g judith 
Officer, and Miniſtertal; a judicial Pfficer cannot make a Deputy, becauſe he I 
called to do Juſtice 3 otherwiſe it is of a Piniſtertal Dfficer, who map make — 
Deputy : But pet diſtinguendum eſt, All Returns made by bim ought fill to be 
made in the name of the pzincipal Dfficer, and not in bis own name; here the af 
fice of a Conſtable is a publick and a very neceſſary Sfice, and you ought ttb 1, 
ſtraiten him being fick, and ſo unable to execute the place in perſon, ag that be 
ſhould not make a Deputy. / 

At the firſt, in 1he firſt Government the Earl made bis Deputy, (s.) The gjgig 
and he alſo made his Deputy, (S.) the undec-Sheriff and his Baplifftz arrants within 
the County, called the @erjeants of the County, and no warrant pet foz them to-do 
ſo but the ſame was ſtill ſo done. 

But as to the Statute of 7 Jac, cap. 5 fozdouble Coſts, this extends only to the 
Conſtable, and by this Coſts are given to him only, 

Coke, The Uinder-Sheriff is never ſwozn, but the Yigh Sheriff, and he ig fo 
anſwer foz all, and tt wall be ſo alſo in ihe Caſe of a Conſtable : Be uu nat to be 
confined always to his Youſe : Mo word there is ty the Charter foz a Deputy-Aider: 
man, and ſo here: A Juſtice of Peace may make his Warcant to have the pany 
to be bzought befoze him. 

As to the Statute here of 7 Jac. foz Coſts; by this Statute double Coſts are 
given to a Conſtable; and a Weputp⸗Conſtable is within the intent and meaning 
of it, foz that he is a Conſtable pro tempore 3. ſo a Sheriff is named therrin, and 
bis Under- Sheriff ſhall yave benefit of this alſo. 

Haughton Juſtice. A Juſtice of Peace may make his Warrant to the Config« 
ble to take ſuch a one, and to bꝛing him befoze himſelf, as it was reſolved by Wray 
Chief Juſtice in Sir Nicholas Bacons Cafe, in which there is a great intonvent: 
ence, fo2 it may be a great way to come unto bim; but uſually their Warrantis in 
— manner, (S) To bzing the party befoze him, oz befoze ſome other Juſtice at the 

ace. | 

Coke. Majozs may make Deputies, and ſo of Deans; this is uſual, and wil 
you reſtrain this Conſtable pere, that he may not ſo do, but be always tyed to hin 
Pouſe ; this is a very plain and a clear Caie, that be map well make a Dec 


putp. ; | | 
Aldo upon the Statute of 7 Jac. cap. 5. fozCoſts : A Deputy is the perſon ot the 


Conſtable, and ſo within the Statute : A Commiſſary is not to certifie but in iht 
name of the Þ2dinary, | : 5 
The Statute of 35 H. 8. gives power untoa Juſtice in Eyre to make a Deputy, 
but not ſo at the Common Law; foz the King cannot make us Judges to us and iu 
our Deputies: This Caſe here now in queſtion befoze us, ig a very clear Caſe. 
1. That a Conſtable may well make a Deputy. And 2. That this bis Decuty is 
within the meaning of the Statute to have double Coffs; the Caſe of the Ander 
Sheriff doth much lead and induce me to be of this opinton. 12 
The whole Court agred herein in Opinion in both Points againſt the plaintiff, 
but no Judgment waggtven, the ſame foz this time being adjourned, and was never 
moved again, but ended (as J heard) by agræmeut betwen the parties, perceiving 
which wa the Court jnclined in their opinion againſt the Plaintiff. 250 
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Moor Plaintiff againſt Salter Defendant. 


' & an Action upon the Caſe, foz diverting ofa Water-courſe : - The Caſe appeared an aan - 
to be this, That a Mater-coutſe was granted in the ttme of King E. 1. and upon the caſe 

aerward by andther Gzant and Confirmation, this was increaſed one foot moze ; for a Water⸗ 

- afterwards the oziginal Deed of this, and of the increaſing of it, was left in the courie. 

faftody of Baron S11g, and by caſualty of fire the Seal of this was melted off; in . — Rep. 
Action the Defendant being a meer ſtranger, and Owner of the Land, pleaded 


a ſpectal Non eſt factum. | pie | 
Upon this the Court was moved that he might plead the General Iſſue, and 
thin the Jury might well find all the ſpectal matter foz the Court to judge 


150 upon this Plea the Ded is to be ſhewed here in Court, and then it will ap⸗ 
r to be no Died, becauſz it wants a Seal. 
Coke Chief Juice. Me cannot atd pou in this, foz if his Kight depend upon 
aDed, if he 1oe bis Ded, by this pe loſeth vis Right, and no remedy here oz 


us, (abſent Dodderidge) agræd with him herein. 

Afterwards the Book of 43 E. 3, was remembzed, being, that if one hath a 
Ted, and the party from whom he had it takes the Deb from bim, and pulls off 
the Seal; that be may plead this D#d without ſhewing of it, but ſhall plead that 
his Adverſary had done this: It was urged, that Ne granta pas, a Stranger map 
plead, but not Non eſt factum 3 but an Executoz may plead Non eſt fatum: And 
in this pzincipal Caſe Baron Snigs affidavit was ſhewed, pꝛobing the veritp of all 


Lhe whole Court made aiiſwer, that this would no ways at all move them, 


- Nota, That afterwards upon this Action bzought foz diberting of this Mater⸗ 
courſe, the Plaintiff claiming the ſame by Pzeſcription 3 upon Non culp. pleaded, a 


Duri was found foz the Plaintiff, 


zt was moved in A:reſt of Judgment, that the Trlal here was not good, the 
Pzeſcription foz the Water-courſe being laid to be in one Pariſh, to have a Water: 
courſe to his Cloſe in another Partfh ; and upon Non culp. pleaded, the venire facia; 
vas foz a Jury of both the Pariſhes, whereas the ſame ought to have been but of one 
if the Pariſhes, (5) Df the Pariſh in which the diverting is laid to be: Af the Þ2ze- 
ſtriptlon bad been travzrſed, there the venice facias to have been of both Pariſhes: 
But when he lays here the Pzeſcription in one Pariſh, and the diverting in another, 
and Non culp. to this pleaded, this goeth onlp to the place where the diverting was 
llledged to be, and not unto the other, and therefoze the venice facias ought to have 
been of this pariſh only. 


Hill. 37 Elz. B. R. Rot. 1004. between Banning and Brag, this difference was Hill. 37 El 
her reſolved; if rhe Pꝛetcription be traverſed, there the venice facias to be of both B · K. c. 


dates; but where Non culp. is pleaded, there the venire facias to be only of the 
Face, where the diverting is laid to be. | 

Dadderidge Juſtice. The ground of the Action here is the Pzcſcription, and 
Non, culp. being pleaded, this goeth to all bekoze alledged , and here the Pze- 
ſcription is to be pꝛobed, and therefoze the venire facias ought to be of both the 
Fartthes clearly, and the ſame being ſo pere, is well awarded. 


Huuęghton 


Termin. Mich. 1 3 Fac. Pat lll 


. , Ro. 
Haughton Juſtice. In an aſſiſe foz diſſeiſing one of his Common in ene plat 
and he claims this by Pzeſcription in another place, the Venice here is to be khn 
. F tb bi þ | ; 9 | 
Docderidge agreed with him herein ; and it is clear, that if t ; 
be in Iſſue, as it is upon Non culp. pleaded, all is here put in Zune in pen 
facias is fo be of both places 3 but if the parties be upon a ſpecial Aſſue, that Nh 8 
not divert the ſame, and fo are upon this only; touching the Diverſion, at 
Venire facias is to be only of that place where the diverting is laid to be. he 
Another Exceptton was taken to the Declaration, becauſe he doth not lay, that 
pee was poſſeſſed of, &c. at the time of the diverting, 1 | 
* D-dderidge. When be lays the poſſeſſton in himſelf, foe divers Pears befoze he 
Action bꝛougpt, it is to be intended that he was ſtill vo poiſeſſcd at the time of the 
* diverting 3 and this is plain,foz it is here alledged that be was ſeiled on the dap of &c. 
ip. oque fic exiſtente, dwertit, &c. this is well and tufficientip laid. Sera 
The whole Court agreed with him herein, that the Declaration here was good, 
and the vemre facias well awarded; and ſo by the Rule of the Court, Judgment was 


Judgment : 
given for the entred fog the Plaintiff, | 
Plaintiff, 


Belfield Plaintiff againſt Adams Defendant. 


An Ejeztone ¶ | an Ejectione firmæ, à Trial at the Bar by a Hecrtfoid- ſhire Jury was had, 
fue, _ I upon a Leaſe made by one Southcot, of a Copphold Tenement, parcel of the 
I Ro. Rep. Pannoz of Buſhy. ; N 2 
256. In evidence to the Jury foz the Plaintiff, the ſame reſted upon two gi 
x Ro. Abr. x, Upon a foefeiture of the Copphoid Eſtate, 2. Upon the ſurrender of this 


2 1-2- Eſtate, by the acceptance of another Eſtate. 

* 1. Tbe matter of fozfeiture was th:s, (S.) becauſe that foz the pate uf the 

2 1 years the Coppholder had not done his Suit at the Lozds Court; Whether his not 
ure coming to the Court to do and perkozm bis Suit, whether this wall be anycauſe 


a forfeiture r e. 
of a Copy- to foafeit his Copphold Eſtate, : 
hold Eftare, It was urged, that this ſhould be no fozfeiture, unleſs that be denied todo his 
hat not. Syjt, and that no ſuch Cuſtom there was to habe a fozfeiture foz non- fe am of bis 
Suit within tha& pears. 8 
Hanghton Juſtice. Pou ought to pzobe, that he had knowledge given to bim of the 
time when the Court was fo be kept; and alſo to pꝛobe, that this was in hin a 
wilful refuſing by him do bis Suit, and ſo a fozfeiture. 
Dodderidge Juſtice, A Coppbolder may withdzaw his Suit, and this is culp 
finable; but by 42 E. 3. fol. 25. If a Coppholder do deny bis Suit, this is 8 
fozfeiture, and therefoze pou are to paove that he had warning of che Court, and 
refuſed to come to do his Suit. | | 
Croke Juſtice. Af it had ben here ſaid, Renuit, oꝛ Recuſavit, to do his Sult, 
this had ben a fozfeiture; but here it is only laid, that he did wichdzaw zus 
Suit: Pzeſumption was then alledged to pzobe this to be a foafeiture, becauſe 
. at the next Court:dap hs came into the Court, and did there take a new Leaſe, 
(S.) to himſelf foz his life, after to pts Wife foz her life, and after to his 


Son, | 
The whole Court agred herein, that this was no fozfeiture, if you cannot pꝛobe 
a warning by the Lozd given to his Coppholders of the time of his Court to be peld, 


foz the Lozd may hold his Court when he will. | 
Dodderidge. The Coppholder may be dwelling far off, and without bearing of 


the Court; and his refuſing to come thither to do þis Suit, unleſs this be lo, ” 


- K iD. — a 23 wi»  GTRY F- 


Termin. Mich, 13 Fac, 


dult is only fineable, and no cauſe of fozfeicure. . 
, Another fozfeiture was hers alledged, foz the cutting down of Trees: To 
was anſwered, that this was no fozfeiture, being warrantable by the Cuſtom; 


41 the other point of fozfeiture, (8. ) che Surtender : Foz that the Cate 
< 21S; | 


A 


7 his lite, after to his Mife fo; her life, and after to his Son foz his life; Mhe⸗ 
ther this act of his, and new taking in this manner, be a giving up ok his Eſtate of 
Inheritance, O not. . . 0 s. 7. "#4 . 9 TR g 
„As urged that it ſhould not ſo be, but peradventure, if he had only taken an 
fate to himſelf foz his life, it might have been ſo 3 but not here as this Caſe is, 

ug ding to himlelf, to His Wife, and to his Bon, to him and to his Wife foz 

their lives; and after to his Son; this ſhall be no giving up of his Inheritance, but 
the ſame ſhall only enure by way of Surrender... + ooo. 
Caſe remembzed in the C. B. 36 & 37 Eliz. entxed Hillar. 36 Eliz: Rot. 2646. 
jectveen Adams and Shepherd, where Robert Smith the Don claimed the Copp⸗ hold 
. fJuheritance 3 to this, the others pleaded the ſaid acteptante to him;to his Mike, 

in ta their Bon, and upon this point, a Demurrer was there jopned, and there 
| adjudged this later acceptance, to be a giving up of his Juheritaunſte. 

Haughton Juſtice. The Gzant here was, of che Reverſion unto Southcot, To have 
in co hold (and doth not ſay the Land) but the Reverfſon 3 whereas in the Com- 
 nentaries, in Adams Cale. it is there, To have and to hold the Land:. 

Podderdge The Reverſion, eſt terra reverteng: As to the taking here by him, fo; 
jis life, the-remainder to his Wife foꝛ her life, the remainder to his Bon fo2 his 
kes this amounts but unto a Surrender, to the uſe of himſelf foz his life, the re⸗ 
er to the uſe of his Wife fo? her life, the remainder tothe uſe of his Son fox 
WW, and this amounts but unto a Surrender, to this effec, admitting there be 


by 5 


@Uluute in the Cale. 


'  Rwphton. If Leſſee fo2 1000 pears, takes a new Leaſe but fo2 five pears, this 
n durrender of his firſt L caſe; and to it fall be, if a Copyp-holder do take a 
due by wenne ok the Ld2d of his Copp⸗hold Eſtate, this is a ſurrender of his 
+ -Dodderidge, Jf a Copy-holder of Jnhericance takes a Leaſe by Indenture foz 
s chis his Copp⸗ hold is gone, and this is a ſürrender of che Inheritance; 
ne a Leaſe to himkelk foz likes there yeradventure it ſhall be another cale: 
2 without all queſtion, where he tanes it to himlelt, to his Mile, and to his Son, 
Aheir lives, the Inheritance is not here ſurrendꝛed and gone, but this ſtill remaing 
, and this ſhall de in Zudgment of Law but is a fufrender to his uſt foz his 


gear Cale, that this ſball be ſo, and ſo by t his way, apd by this conſtruction; abt 
oell ſtand together. 1292 9 's ngiage 2 - 10 
 Wphton ſeemed ſomething to doubt of this, whether this ſhould be ſo, oz not, 
u, That the Jury upon this direction of 'the Court, being ready at the Par ta 
[MMageneral Gerdig at large, whereas the Plaintiff thougbt they would have 
u the matter ſpecially ;' and fo2 chis cauſe the Plaintiff (having ſome notice 
eur the Jury intended to go in their Merdic) being called, de betame non⸗ 


Þ Rice 


Ibm ditraly pzoved, there can be no fozfeicure : Pere the withdzawing of his 


being Copy-hold of Inheritance; but otherwile it ſhould be of a Copp⸗holder 


ter ta his Mike foz her life, and after to the uſe of his Sen fo life; and it 


Wu Smith, a Copp-holder in Fee-ſimple, 2 Eliz. comes into the L02ds:Coure® 
there takes a new Eſtate from the Lozd of this Copp⸗hold, (S.) To-himlelf- 


* 
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The Plafntiff 
Non- ſuited. 


Covenaut. 


1 Ro. Rep. 2 59. 


Judgment 
oIven for the 
Plaintiff. 


2 Cro. 377. 


An Action of 


I Ro Rep. 259. 


Termin. Mich. 1 3 Fac. 


Rice Plaintiff againſt Wiſeman Defendant. 


F an Action of Covenant, the Caſe appeared to be this, (S.) The Defenngy 
having a Warren in a Park, called Braddock Park, demiſed Wanennam . 
Anglice, the game of Conies unto tbe Plaintiff, and did Covenant, that he ond 


2 Ro. Abr. 5 enjoy the benefit of his Demile; foz beach of Covenant, the Action . — 


lays the bꝛeach, in killing of the Conies in the Park, ibi dimiſſo: af allo foz his 
not ſuffering of him to come there, and to kill the Conies to him demiſe, On 
ipſum intrare, & venare non permitit. oy 

Coke Chief Juſtice, It J have Warren in my Rand, and J demiſe my Warren 


in ſuch a place, clearly the ſoil doth paſs: Ik the foil be in him by Gunt, q 


Leaſe of the Park, the ſoil doth paſs. ; | 
Doddrridge Juſtice, A man may have a Warren in another mans Latiand her 
by the Gzant of the Warren, che ſoil doth not paſs. 2 
Coke. Ey 33 H. 6. If one grants his Warren, excepting the ſoil, the ſame doth 
not 2 and _— it followeth, That if it had not been accepted, che ſame 
Daxldegidges J cannot have a Park in another mans Land: Jf J grant unto one 
my Manoꝛ of Dale, Manerium de Dale; Anglice, my Cloſe in Dale, the Pant; ſhall 
pals; ſo here in this Caſe, the Marren doth paſs: Alſo a man, (as here in this 
Cafe) may have a Warren in his Park; by his demiſe of the Warten in his 


—. 


Park, the ſoil, doth not paſs, | 
Coke agreed with him herein, becanſe he is here to have the Park himſelf.other- 


wiſe it were if he had no Park. | 
The Court all agreed in this, that the Warren here demiſed, is to be intenden 
to be in the whole Park, and this to be as large and bzoad as the Park, and that 
here is ag b2each of Covenant aſſigned; and ſo by the Rule of the Court,Judg? 
ment was entred foz the Plaintiff, 


Cuddington Plaintiff againſt Wilkin 
| * Defendant» 
ber Entred Trinity 13 Jac. B. R. 
7 3 1 . 75 4 | x Rot. 68 2. 
F the Declaration it was laid to be done, tam contra pacem Dominæ Regine, quam 
contra. pacem Regis nunc, „ Uerdid being found foz the Plaintiff : Jr vas moved 
in Arreſt of Judgment, that the Declaration was not good, being laid to be don? 
contra pacem Regis nunc, which cannot be ſo. 
Coke Chief Juſtice. Declarations are aived by no Statute : Theſe Wozws here, 


(S.) contra pacem Domini Regis nunc are but ſurpluſage 3 the difference in this Cale 
will be this, if the Zreſpaſs be laid to be done in the time ok Queen Eliz. and with 


d continuando in the time Regis nunc, there he ought to lay in his Declaration, the 


ſame to be done contra;pacem of both, (S.) Dominæ Reginæ, & Regis nunc other 


it is clearly, where the Zreſpaſs is only laid td be in the time ok Queen Eliz there 


the Declaration is only to be contra pacem Dominæ Reginæ, (& Regis nunc) this is 
but matter of ſurpluſage, and ſhall not vitiate the Declaration. Th 


* 


N an_Action of Treſpaſs, fo2 debtuſing and bꝛeaking of his Cloſe; 44 Elz. 7 


e . Se en rer oa n= 


"ths 


Fr lll. Termin. Mich. 13 Jae. = 


——— 


—ä 


8 , . 4 pe 1 1 3 4 ; on : 
- 'Che:whole Court agreed with him herein, and that this was a pꝛobable excepti⸗ udgment giz 
10 bat ſuch lurplulages are not material, being aided: And ſo by the Rule of the ven for tune 


cut, Judgment was entred foz che Plaintiff. Plaincift. 
MN | 
Helley Plaintiff againſt Hender 
i Defendant. 
2 
= Tan Action upon the Caſe fo2 ſcandalous woꝛds, upon Non culp. pleaded, a vere an A805 
bs WY h was found foz the Plaincif, © | upon the Caſs 
* x was moved in Arreſt of Judgment, that the wozds were not actionable; The for words. 
(aſe appeared to be this. 2 — = 
en 1 was laid in the Declaration, Cum quidam malefactores ignoti, had Felonioufly 
o Wl 6016 che Sbeep of one Henry Clemens; upon communication had between Margery 
Header the Defendanc, and another, as touching the ſheering of theſe Sheep, præ- 
ere WH dd Mlargeria Hender, did then ſpeak theſe atiderous wozds, (S.) A do know who 
id her the Sheep, Prædicti Henrici Clemens innuendo) the other to whom ſhe ſpake; 
oth Wl then demanded ok her who this was; unto this ſhe anſwered, that it was Helly and 
me WT ike! that did ſheer chem ( innuendo Felonice. ) 3 3 | 
Þ was urged, that thefe wozds are not Acionable, foz that general words ſhall 
me i be reſtratned co particular, and that the Innuendo will not help this, as appears; = 
all WM Coke 4 pars, fol.17. Jeams & Rutlechs Cafe, & fol. 20. in Barhams Cafe; e. Coke 4 pars, 
his Croke Jultice. Take all the wozds here together, and they are ſcandalous, and fol. 17. Kc. 
his Wl wil Actionable; | 


 Dodderidge Juſtice, She laid, J do know who did ſheer the Sheep, Quid inde ? 
1 > 3 | 
Hwghton Juſtice. It is well here laid, that certain Palefacozs had feloniouſly 
lun the Sheep: But afterwards he comes too ſhozt, ſaying in his Declaration, 
tht there was communitation between the Defendant and another, concerning the 
kering of the laid Sheep (but not concerning the Felony) and they might ſpeak 
if the heerlng of the Sheep, and not of the Felony; and it ts not here laid, that 
he ſaid, he did know who did ſheer the Sheep Felontouſly, but chat ſhe did know 
vo did ſheer the Shep generally. 3 | 
Dodderidge. This ſpeech and communication, as it is here laid, is touching a 
qaeral heertngx of che Sheep, and not of a fpecial and felonious ſheering 3 fox if 
ue lich, the Sheep of ſuch a one were Felonioully ſhozn; if the ocher laith, J 
— 4 did ſheer them, and names him, this is no fcandal, noz are the wozds 
Croke, Ak one complains, ſaping, Py Sheep are Monioufly ſhozn : Me to { 
vom he complains,ſaich,J know who ſhoze them, and names him, (S.) ſuch a one, 9 
but this ſcandalous - clcarly it is. | 


| Dodderidge. The ſcandal here grows out of an inference, and this onght not to 
am I rie make wozds to be actionable.buc the wozds ought to be direnly ſcandalous; 
ved With vozds' had been, J do know who did it, this refers directy to the Felony 
one Witte aliedged co be done. 


| Goler Ik one complains, faying, My Sheep were Felonionfly ffolen away, 
aither to whom he did ſpeak, ſaith co him, J know who took them, and names 
it; Þ not this.ſcanvalous 2 | mY h 

Colderidge. Theſe wozds are not actionable, foz nothing is ſaid of the Fe- 


ile Cie. This is a direc anfwer co the complaint made unto him; and lo if the 
ere WW Micipal cafe here, the wozds are fcandalous, and ſo actionable. | | 
3:8 © M 2 Dodderidge 


2 Tami. Mich, 139% Pani 


Dn — — 


The better Dodderidge & Haughton, Clearly they are not Artionable, they being my; 
opinion of the ſcandal by an inference, and ſo by the Rule of the Court, the matter to ay, til the 


Court agaiaſt Plaintiff moved the ſame again; which was never moved by him afterwang,-19, 
this Plaintiff. ceiving the better opinion of the Court go be againſt him. | 


William Hanmer Plaintiff, againſt Thomas Clive 
Defendant. 


Entred Termin. Mich. 12 Jac. B. R. 
Rott. 612. | 


Error. x N a Writ of Erroz, to reverſe a Judgment given againſt him, in the C. B 
Tho. Clive, in an Action of Debt foz 260 1. The Cale appeared to be this I 
was ſhewed, that in the firſt Declaration there, William Hanmer, Summonitus fur 
ad reſpondendum Thome Clive, quod reddat ei, 260 1. Hanmer atterwany pleas 
this, and hath an Emparlance granted him. Afterwards, in another Term, Upon 4 
ſecond Declaration, Wil. Hanmer, Summonitus fuit ad reſpondendum Thom. Chy 
quod reddat ei, &c. Et le Judgment fuit done upon this ſecond Declaration, fo; the 
ſaid Thom. Elmes, whereas his true name was Thomas Clive, and ſo a varinnce from 
the firſt Declaration. | | 


Nota, That there were two Declarations in the C. B. the firſt was ent; 
Hillar, 10 Jac, C. B. Rot. 2635, The ſecond Declaration in the C. B. wes entred, 
r. Declaration Paſch. 11 Jac. C. B. Rot. 1536. and the Declaration here in B. R. uus entrey, 
in C. B. en- Mich. 12 Jac. B. R. Rot. 612. Hutton Serjeant, The Judgment was given upon 
Tee Hil- 10 the ſecond Declaration, and alſo upen defaulc, The Erroz alligued;to reverſe 
2636. this Judgment was, foz that the ſame was given foz another perſon, and uot is; 
2. Declaration the Plaintiff in the ſuite > The Judgment upon the ſecond Declaration, varying 
dec. from the name, in the firſt Declaration, foz that the Plea role onght to gr 
| with the Declaration, both in the matter, and allo in the perſon, But here the 
ſame varies in the perſon from the firſt Declaration, and lo ſhall it alio be, if it 
vary in the matter. It muſt be agreed, that ik he had been named right, in any 
place in the ſecond Declaration, that this is good, and ſhall be amenved, accoing 
to the firſt Declaration, but it is not ſo here, This is a material Erro;, andio 
this purpoſe, there was a Cale in this Court refolved direcly in point, which 

was, | 
Term. Paſch. Termin. Paſch. 37 Elin. R. Rot. 85. between Warner and Wincher, in delt, 
37 Eliz. B. R. upon a Bond. In the firſt Declaration, he declared upon a Bond, dated 1. May, 
Rot. 85. Kc. after an Emparlance in another Term 3 in the ſecond Declaration, ho veclares 
upon a Pond, dated 2. die Maij. Judgment was given in the C. B. upon the ſecond 
Declaration, upon this a Writ of Erroz was here bzonght, and aligned fg 
Erroꝛ, this variance in matter; and the Judgment fo? this Caule reſolved here ts 
be erronious, and foz this Erroz was reverſed, And lo in this Caſe here; The 
firft Declaration being foz Tho. Clive againſt Wil. Hanmer. And the fecond Deck 
ration was Thomas Elmes againſt William Hanmer, and ſo a material variance it 
the perſon of the Plaintiff, there the firſt Declaration, being the chief Declaris 
It was urged foꝛ the Defendant that if this be true, that the ſecond Declaration; 
upon which the Judgment was given, varies from the firſt Declaration, yetthis 
ſhall be amended,accozving:to:the:fivſDeclaration,and ſo made co . 


A l 
1nd e it map be fo, that you have removed the wong Rec92d, 


1s tis fo ; bye that this was, in one and the ſame ſuite ; and between one and the 
int perſon, and they alſo agreed this variance to be fo, between the ſecond and the 


Dodderidve. This is but a miſentring of the Clark here, and lo the fare onght The Record , 
bh amdaved, | 1 i amended, and 
Inn be che Rule of the Court was to have the Recozd here amended; and this Mug 


king done; by the Rule of che Court; the Judgment given in the C. B. co be af- 


> 


Hall Plaintiff, againſt Hemminge. | 

Defendant. 5 

=1 Entred Termin. Trin. 13 Jac. B. R. | | 
Rot. 336. | 


[Fur Anton upon the Caſe fox a pzoniffe ;- upon Non aſſurnpſit pleaded, a Uers an Aion . 
dia was found foz che Platiiciffi =. a "5. | upon the caſe 

6 qieiitry Foz the Defendant moved the Court in Arreſt of Judgment, that the. Promile. 
| tion here is not (odd, and upon this the Cale n to be. That upon 2 Eco. 432. 
he delitidry of two Wryes of Barley, by che Plafntitt to che Dekendant (one 1 Ro. K. 28%, | 
tin, Wep of Barley in Worcetterſhire being fir Quarters) the Defendant did then allume 314+ ,, | 
this qr to give unto him lo much fo a Meß, as any other could give unto ae 45s. 
= lo the reſidue, which he ſhould fell nnco them; he ſecs fozth in his Declara- hs 

is tion, 


* 


86 | Termin. Mich. 13 Fac.- Par 117 
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tion, that he delivered unto. him two Mepes of Barley, and alſo ſets (03th, thithe 
ſold the other TWeyes to others, foz ſo much a Wep, and that ſo the two 
by him ſold, and delivered to the Defendant (deducting 1 d. in a Wey, Accozi 
to his pzomile, amounted in toto unto 171. 12 s. the which (licer {zpius requiſts 
he hath not paid, unde &c. It was urged, that this Declaration here, is not an 
foz that he ought therein to have ſhewed, that he ſold'the other Weyes, to, de 
fo2 ſo much, and that he gave notice of this, to the Defendant,foz how much a wee. 
he ſold the reft, and ſo to have requeſted payment thereof, and he ought allo to hay 
ſhewed, the certain time of his requeſt made, this being upon a ſale - made by the 

Trin. 12 Jac Plaintiff to another, And to this purpoſe there was a Caſe, Trin. 12 Jac, B. R. 

B. K. Rot. 1758. Rot. 1758. between Twiſt and Homes. The Cale was foz Woad, and the lame 

Twiſt & Homes Cale in effed agreeing with the Cale here, and in this caſe the Aſſumpſit was,to pay 

caſe. fo2 ſo many loads of Woad, to him to be delivered, ſo much to pay him fo; every 
load, as he ſhould ſell the reſidue by the load unto others; he there ſhewed in the 
Declaration, that he ſold the reſidue to others foz ſo much a load, and that cron 
ing to that rate, the Moad by him delivered to the Defendant, came to ſo much, the 
which he requeſted him to pay, but he refuſed, Unde actio, upon Non aſſumpſt 
pleaded, Uerdict and Judgment was given fo2 the Plaintiff, upon this Judgment 
a Writ-of Erroz bzought in the Exchequer Chamber, and the ſame Erro; there al 
ſigned, as is now here moved in arteſt of Judgment (S) becauſe he gave no notice 
to the Defendant, that he ſold the reſidue of his Moad foz ſo much a load, and ſo 
requeſted him to pay this, and foz this Erroz, foz want of notice given to theDe- 
fendant, fo; what he ſold the reſidue of his Moad by the load. Judgment was re- 
verſed, And lo upon the ſame reaſon here, becauſe the Plaintiff in his Declaration 

hath laid no notice to be given by him, to the Defendant, foꝛ how much he ſold his 
other Mepes of Barley, by the Mey unto others, noz yet any time laid of the re 
queſt, fo2 theſe cauſes the Declaration is not god, and Judgment to ſtay,chere being 
no moꝛe difference between this Caſe and the other. but that there it was fo; Woad, 
and here foz Cozn, foz Weyes of Farley. , 
Haughton Juſtice. Me ought here to have given notice of this to the Defendant, 
foz what he fold his other Weyes of Earley te others by the Wey, this being a 
pꝛivate matter unto the Plaintiff; otherwiſe it would have been in Caſe of an arbi⸗ 
triment, and a Eond given co perfozm the lame, there he is to take notice of it, at 
his peril, unleſs it be ſpecially ſpecified, that notice be given ok the award to the 
party. And ſo without any moze laid herein at this time, by the Rule of theCourt, 
this Caſe was adjourned over to another time, foz the other fide to anſwer thele 
exceptions taken to the Declaration, | BE 
Term. Hil. 12 Afterwards (S/ Termin. Hillar. 13 Jac. B. R. The Court was moved again in this 
Jac. B. R. this Caſe, and the ſame exceptions moved again unto the Declaration. 


8 Upon the fozmer Caſe cited between Twiſt and Homes. 


iſſuable, anda Jury is to find this, no notice of this to be given. But here in 
this p2incipal Caſe, the Plaintiff is to give notice to the Defendant, foz what he 
ſold the reũdue of his Earley by the Mey; and it is not ſufficient foz him here to 
demand the money, without giving firſt unto him particular notice, foz what he ſold 


the reſidue of his Barley foz a Mey, Vefoze the demand by him made of hip | 


money, foz the two Weys delivered by him to the Defendant, this notice is 8 
pꝛecede. | 5 n 
Dodderidge Juſtice. Me have ſo far agreed in this befoze, fo2 the point of notice 
to be firſt given to the Defendant. And ſo it was agreed in another Caſe here 
adjudged ; where one did aſſume, to pay ſo much money upon the marriage, 
ſuch a one, and here adjudged, that befoze demand of the lum, he ought to give 
notice of the marriage. | | n 


Coke, Agreed with him, this to be ſo, Haghton 


Coke Chief Juſtice. Yow ſhall a Taploꝛ be paid upon a quantum meruit? this is 


Las.” B 
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6 : 5 — 
10 In caſe of an Arbitriment, no notice to be given, becauſe that both are 
quities and privies to it. | 5 | | | 

"The Court all clear of opinion, that foꝛ the omiſſion in the Declaration, of no- 

tice | into the Defendant, foz what he ſold the reſidue of his Barley a Wey ; judgment tr 
the Declaration foz this cauſe is not good, and therefoze the Rule of the Court was, theDefendaar; 
quod querens nil capiat per billam. Kc. 


— 


The KING againſt Law. 


P Jnfozmation againſt him, upon the Statute of 23 Eliz. cap. 1. foꝛ the Re⸗ Ro Rep. 233. 
| — of his Wife, in not coming to Church, by which, to fozfeit 20 1. a Information 
be month the Jnfozmation againſt him was foz 2401. which he was to fozfeic foz upon the Sta- 
it WF the Kecuſaucy of his Wife, by ablenting of her ſelf from Church foz ſo long = of 23 El, 
i time 3 upon this Inkozmation, and a Trial thereon had, It was found foz the | 


BING, 
4 Ritardfon Serjeant. Fo2 the Defendant moved the Court in Arreſt of Judgment, 
0 i that, as he urged, this Statute doth not extend unto the Pusband, to fubject 
in co the penalty of the ſaid Aa, foz the Recuſancy of his Wife, he himſelf being 
MW infomable; and that this ould be like unto Doctoz Huſſeys Cale, Coke 9 pars, 
n WM 71,72. upon the Statute of Weſtminſter 2. cap. 39. that a feme Covert ſhould ＋* 33 
de wichln that Act, fox to make the us band chargeable. n 
| "Havghthn Jutiice. This which is now moved tn Arreſt of Judgment, is not woz⸗ 2 
8 * any diſputation, this being reſolved, Coke 11 pars, fol. 56.57. in Dr. Foſters _ 11. OT 
ile, fol. C1, & 62. that a feme Covert is within the Statutes of 1 Eliz. 2. cap. 2. . 
inthe forfeiture of the 1 s. and of 23 Eliz. cap. 1. foz the 20 l. fozfeiture fo; every 


a withs abſence. bp ; = 

i, Dodderidge Juſtice. Jn the Argument of Dz, Foſters Caſe, apt occaſion was 
« herzen unto us, to have a review and a viligent conſideration of all the Statutes 
Ie made concerning Recuſancs ; and this which is now moved in arreſt of Judgment, 


t bcely againſt the Defenvant 3 and ſo we all did reſolve it in the Argument of 
le TEA Foſters Ente, that the Wusband was liable unto the penalty of 23 Eliz. 

8 * the Recuſancy of his Wife, notwichſtanding that he Himſelf be no 
Ind ſo by the whole Court, this Exception was diſallowed, and a further day 
given by the Court to thew better matter, otherwiſe Judgment to be given foz 


"which time Finch Serjeant moved another matter in Arreſt of Judg⸗ 


ir, opon the Statute of 23 Eli. cap. 1: that the party tught to be conviecd 1 
'Ehis was alto reſolved agatit him in W. Foſters Cafe, e. 
1 hole Court now clear of opinion, that he ought to be conviced in the lame 


Mither matter was then by him moved en Arreft of Judgment, that in this : 
> life this was foz the Rerulanty dk his Wife, and therefdze he is not liable co the ” 
rt melptn the 23-Eliz.foz if a feme Covert do commit a Biot, the Yusband ſhall not 
of MW Vf llable foz this; here the Pusband is not made a party by 23 Eliz. and therefoze 
ve not pay the penalty, by the Statute of 23 Eltz. inflicted 2 Eut the Statute | 

1 35 En. cap. 2. gives an Action of Debt koz the penalty, and this bzings rhe stat. 3 Elz. 

[ond in; aud lo fo2 flanderous wozds fpoken by a feme Tovert, the Pusband cap. 2. 
n, | . Ip 1 


Kut 


But this was all over-ruled by the Court, foz that upon ſolemn Argument js 

Mich. 12 Jac. the Judges, Termin, Mich. 12 Jac. B. R. in an Infozmation by William Shoyl, ag 

B. R. &c. Doctoꝛ Foſter, entred on the Crown fide ; in the ſame Mich. Term. 12 Jac.'it ws 
adjudged againſt Doctoz Foſter : Jn which Caſe, the Arguments of all the zur 
I have at large, but have not repoꝛted this Caſe, the fame being already repo, 
1 — , | , Ou 4 1 i HD 

And lo the Rule of the Court was, Quod judicium intretur pro Domino 
—— coram Domino Rege; and alſo by the Rule of the Court, execution nay 
the King. awarded foz the King, | 


Ti 1 The King againſt Zakar, and others; 
Defendants. 


Entred Termin. Paſch. 13 Jac. B. R. Rot. 21. 
on the Crown. ſide. 74 


7 — — Inpt- | x a Quare Impedit bzought againſt John Eiſhop of Norwich, Thomas Cale, an 
E Robert Sakar, Defendants. e 2 
2 Cro. 38 3. The Declaration grounded upon the Statute of 31 Eliz. cap. 6. of {imony; 
Hob. 75. therein is ſet fozth a Simoniacal agreement, between Thomas Cole and his Wife, 
$4 1th and Robert Zakar, who was to be pzeſented upon this agreement, that pzeſeicly 
345.349. alter his Pzeſentment, he ſhould make a Leaſe of part to Cole che Kathe, and of 
other parc, a Leaſe to Cole the Son, and alſo to pay 60 1. to Cole the @en, 
It is further ſet fozth, that upon this, Zakar was pzeſented unto the Uicaridge 
of the Church of Havering, he made the Xeaſe accozdingly to Cole the Father, 
and after to Cole the Son, and alſo paid the ſaid 60 1. That by reaſon of this $y- 
moniacal Agreement, the Church became void, and ſo it belonged to he Ring to 
b p2eſent 3 and not foz-ſuffering of him to pzeſent unto this Uicarivge, theQuar lun 
pedit bʒzought. . 
And ſhews further; That Thomas Cole the Father, did enfeoff Thomas Cole the 
Son of the Panoz of Havering, to which this Advowlon of the Uicaridge vidapper- 
tain, and that he pzeſented Zakar. IJ 
The Declaration ſets fozth the Statute of 31 Eliz. cap. 6, fo: Dimoty : Ey 
which ſuch Pzelevtation, Admiſſion, Inſtitution, and Jnduction, ſhould be utterly 
void, fruſtrate, and of no effect in Law, and that it ſhould be lawful foz the Nuten. 
ber Peirs and Succeſſozs, to pzeſent fo the ſame Benefice foz this time only; un 
that every perſon who ſhall give oz take contrary to the Statute, ſhall 
double the value of one years p2ofit of ſuch Wencfice 3 and that the perſon loco 
- ruptly taking, oz p2ocuring, &c. ſuch Xenefice, thall be upon this, and foz ever 
-» adjudged a diſabled perſon in Law, to have and enjoy the ſame Bene⸗ 
ce, i 
. Ic is alſo ſet foxth, That the Micaridge of Havering, is, and hath, Curam ant 
x marum; there is alſo let fozth the Leaſe made to Cole the Father of ſome things, 
0 and to Cole the Bon of others, and the payment of the 60 1. to Cole the Don; and 
that upon this, the King had god title to pꝛelent, &c. and foz the diſturbance the 
Quare Impedit bzought. | 
As to this, the Eiſhop he pleads, that he claims nothing but as D2vinaty, And 
ſo Judgment given againſt him foz the Bing. 
Tho. Cole pleads, Non diſturbavit, and ſo at iſſue upon this, | 2. 
Zakar, he pleads, That long time befoze, John Smith had any thing in the lui 
Panoz of Havering, Queen Eliz, was ſeized of the Recoz2y of Havering — 
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to which this Advowlon of the Uicaridge did appertain; and this being 
an Smith, Uſurpando, did pꝛeſent unto it, and that after this manner, to 
hich this Uicarivge ſuppoled to be appendant, vid deſcend and come unto George 
wh. who did of this manner enfeoffe Tho. Cole the Father, who of this enfeoffed 
is Cole the Son, and died. That Tho. Cole pꝛeſented Robert Sakar, bona 

"ylurpando , upon the Bing, to whom this deſcended from Queen Eliz. 
| tas admitted and inſtituted. And then the King, ad Eccleſiam vacantem, 
mefent the ſame Sakar, And takes a Traverſe, abſque hoc, that this did apper- 
un unto the Recto2y. . And upon this the Kings Attozney General demurred in 


FURSS" wot! 


＋ 8b 


1 Crew. That Judgment ought to be given foz the Ring. - t 
Che firſt point here conſiderable is, where the King hath grounded his Quare Points. 
Inpedit, and thereby inticled himſelf upon the Statute of 31 Eliz. cap. 6. foz Si- 
mony 3 this is the moſt material thing to have been traverſed, to which there is 
ure no anſwer at all given, and la in this he hath failed. | 
1 E. 4. fol. 1. That the cauſe of Action is traverſable. = Ky 21 E. ſol. 1. 
Allo where two matters are alledged foz the Ring, there the moſt material ought 10 Ul. 7. fol. 27. 
obe traverſed. With this agrees, 10 H. 7. fol. 27. by Keble, 20 E. 4. fol. 14. 9 E. 4. * 4+ f. 14. 
fl. 39. by Danby, all agre in this, chat the moſt material thing is always to be 
| tivirſey 5 and fo is 22 H. 6. fol.25. in Denhanis Caſe, where the darrain Pꝛelent⸗ 
nd WM va was traverſable ; Here in this Cale the appendancy is not traverſable, but the 
| Sony, as the moſt materal thing, and ſo is Coke 5. pars, 98. in the Counteſs of 
v> Wl orthumberlands Caſe, | | | | | 
te, 2, The ſecond point. Whether here be not a ſufficient title ſet fozth foz the 2» 
tly WM king by the Simony. The Defendant here hath ſhewed another title foz him; foz 
2 Hewed that Q. Eliz. was ſeiſed of the Rectozy of Havering, and that Smith 
i Pzeſenc by uſurpation upon the Queen, and ſets fo2th a deſcent unto Cole, that 
ge her the death of Fairecloth, the Jncumbent of Smich, Coke pꝛeſented Sakar, uſur- 
et, dd upon the King 3 ſo here he hath made a plenarty againſt the Bing by ulur⸗ 
„n; but pet the King may have a Quare Impedit, as appears in Greens Cale, | 
10 I Coke 6. pars, fol. 29. in the Bar he ſhews, that Smith did uſurp upon Queen Cole 9 pats, 5 
ur d (being feized in jure Coronæ of the Retto2y, and did pꝛeſent Faircloth, and fol. 29. in 
after made a Feoffment in Fee of the Panoz unto Cole. It appeareth by 12 H. 7. Greens Caſe. 
fl ur. Fitz. Nat. Bre. ſol. 28. and 9 H. 7. fol. 9. b. That where a Title appears foz „f. hs _ 
oh a Quare Impedit, a Writ to the Biſhop ſhall there be granted foz the « tic. Nas. 
5 re. f. 28. 
3, The third point; One is pzeſented by Simony, the ſame perſon afterwards 
ads a Pꝛelentation from the Ring, this is not good, foz that he is now a diſabled 
wi te take this Benefice, he hath a Lepzoſte upon him, by the Statute of 
tht, cap. 6. like unto that of Gehaꝛi. | | 
Ode Chief Juſtice. NotwithKanding the King ſaith ſo, that the ſaid Incumbent 
WIA concinne, yet the King Hall have the nert Pzeſchtation, | 
1 o the firlt Point, it was urged fo2 rhe Defendant, that the appentancy, and 
ihe Simony, is here to be traverſev, It muff ve agreed; that the cauſe of Action 
it always to be traverſed, here in the Declaration is ſec fozth the ſeifin and 
Matton of John Smith, the appendancy and the Simony : 
Where the Plaintiff and the Defendanc do agree in the perſon prefented, by 
Hith the Ploinciff makes title to himlckk vp appendancy; here this ought to be 
tiberſed; But if they do vary in the perion pꝛelented, and in the Pzeſentment,there 
KAPenvarecy is not to be traverked; Here they agre in the perſon pꝛelented, aud 
Fippendancy is the Kings Title, 17 E. 3. fol. 10. 11. the Bing bzings a Quare 17 E. fol 1; 
inpedit, there the title of the King is by the Pꝛeſentment, and this is traverfable, 11. 
here the appendancy is the Kings ticle. my King is not here intituled by the 
Stalnte 
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2. 
Coke 6 pars, 
fol. 48. Boſ- 
we, Cale. 


Four things in 
the Stat. of 
31 Elix. 


Stat. of 13 
Eliz. cap. 12. 


27 tl. fol. 26, 
Tatams Cale, 
50 E. 3. f. — 


Stat 31 Elz. 


Dallingtons 
Caſe, 

Coke 2 pars, 
Cale, 


Statute of 31 Eliz. becauſe there is an inheritance in the King, but by the Stance 
of 31 El. the King is intitled only foz one turn. It is put foz a Rule in Gun 
Cale befoze remembzed, that if one pzeſents Simoniace to a Church of the Bing, 
and che King af:erwards pꝛelents, jure Simoniaci, this is a void Pacſentmenz 5 
cauſe he hath miſtaken his Title, but he ought to pꝛelent jure Patrommm 
ratione Simoniace Præſentatus, the Pꝛeſentment is to be traverſed, where the lim 
is dented, 5 i 2 | 

2. As to the ſecond Point, being touching the ſuperinfticucion, this is noe 
rial. Coke 6 pars, fol. 48. in Boſwells Caſe, if one ulurp upon the King, by this he 
gains a Pzeſentation upon the Bing, but no Patronage. Ye is not to be remove 
by Action, but by a Quare Impedit, as appeareth by 9 E. 3. fol. 20. new pzint, ay 
fol. 660. old pzint. Ik the King do ratitie the poſſeſiton of the Incumbent, Ita quod 
in nullo gravetur, this is now as a new Pꝛelentment. | | 

3. As to the third Point, (S) the diſability of the perſon by the Dfatuce of 
31 Eliz. 4. matters are to be obſerved upon this Statute. (S) | 

1, The Pꝛelentation, to be void. | | | 

2, The King to have this Pzeſentment, f 

3. A Fine to be impoſed by way of fozfetture 3 and 

4. The party pzeſented, to be utterly diſabled, LEE 1 

It mult be agreed, to be a diſability as to the party, but whether he ſail be dic, 
abled as to che King himſelf, this is a Point here conſiderable; as to this it is to 
be conſidered, whether the King map not enable him to take this Tenefice: T5 
the Stature of 13 Elz. cap. 12. a Pꝛeſentment of an Infant to a Tenefice is void. 
Uut if the King will dilpence with this, it is good 3 if the King map do this, the 
Court to judge of this, no authozity being in it. 4 
As to a Contraa made with a feme Covert, this is good by 27 H.8, fol. 26. in 
Tatams Cale, and it ſhall be ſaid to be the Contract of the Husband, zo E.. ol, g, 
a ſale by a fene Covert is good, and he ſhall declare that he himſelf ſoldthis, 

As to the Declaration, Jt was urged that this is not good. Foz that no Quare 
Impedit is to be b2ought, but a Pꝛeſentation otight to be alledged, Pere ic ts, be⸗ 
cauſe'he did not ſuffer him to Þ2eſent Eccletiz de Havering, 

Whereas it ought to have been ad candem vicariam, foz here is both Eccleſia & 
VICATI1a, 

Doderidge Juſtice demanded, Quid if the Parſonage be pzefentable, 

Coke Chief Juſtice. Omnis vicaria eſt Eccleſia, this is clear, and alſo verba generalia 
genera/iter ſunt intelligenda. | ; | 

As to the Statute here of 31 Eliz. cap. 6. One Pꝛeſents by ulurpation upon 
the King, he Pzeſents him again, this is void ik he do not recite this and to have 
him firit to ve removed; as it was held in Dallingtons Caſe, The King hath a 
Tenant foz years, if he makes a leaſe fo; life, this is void if he do not recite the 
leaſe foz years, Ik one Pzeſents upon the King, this P2eſentee ought to be tt 
moved. In the Eiſhop of Wincheſters Caſe, 2 pars, fol. 43. if the right of an Abbot 
comes to the King, this ſhall not paſs out of him, unleſs ic paſs by ſperial mots, 
and not by a Releaſe, An Advowſon ſhall not be dzawn out of the King, and this 
was Sales Cale. ; þ 

As to the matter here of Simony, if there be fraud in the Incumbent, oz if mony 
be given foz the Pꝛelentation, though it be unknown to the Incumbent, to this let 
the Patron look. The Incumbent ſpall be removed. As to the dilabilitp of the 

erſon. 
, It was the Caſe concerning the Cofferers place, an old Judge had this place here- 
tofoze, being a place of very great confidence, 40000 l. per annum paſleth chzongh 
his hands. One did lately contract with, &c. and foz to have this Office, = 


l. 


— 
— 
— 
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en queſtioned, whether this was within the Dtatute of 5 E.6. capite 16. fo2 buy Stat. of 5 E S. 
Offices. 5 3 = „ Cap. 16, , 
ng. — Hir Arthur Ingrams Caſe, In which Caſe the Judges were all de⸗ 47 Arthur In- 
uber their opinions (not withſtanding his Wife there paid the mony,) this Sta⸗ erans Caſe. 

ir clearly doth diſable ſuch a perſon foz ever to have the ſaid Dffice,toz the which 
ſo contraa ed. Do that as to the Cofferers place, we all did Keſolve that 
Arthur Ingram was by the Statute diſabled foz ever to be made Cofterer,becauſe 
would have bought this place, and we alſo reſolved, That the King was bound 
Statute. | | 
* Dodderidge Juſtice. There is Simoniacus, & Simoniace promotus, o; inſtitutus, as Paſch. 9 Jac. 
ws Reſolved in Calverts Caſe, Termino Paſch. 9 Jac. in Scaccario, a good Caſe as £4/verts Caſe, 
touching this matter, 1 5 1 | | | in Scaccario. 
The whole Court agreed clearly in this, without any further Argument, that 
his Perſon here pzeſented by Simony 3 the Pzeſentation is meerly void, and that 
the party ſo pꝛelented, is utterly diſabled fo2 ever, by the Statute of 31 Eliz. cap.6. 
nut the ſame Benefice, to the which he was thus pzeſented by Simony, and that 
eis incapable to have another Pꝛeſentation to the ſame Wenefice ; and therefoze . 
the Rule of the Court was, Quod judicium intretur pro Domino Rege, unleſs cauſe be Judgment for 
di ber by a time given. 8 | | | the King, 3p 
10 Alterbards this Caſe was moved again, and George Croke moved the Court to ran. 
ty i Judgment. That the Demurrer might be waived, and to go to trial upon the | 


= ESS N 


the W The whole Court denied this. 1 5 | 
Then he moved exceptions to the Recozd to ſtay Judgment, 1. That there 
in W is a miſfaking in the reciting of the Statute (as Regardo fo2 Rewardo,) this 


os. ut good, this is warranted by the Lozd Cromwells Caſe, Coke 2 pars, fol. 69. coke 2 pars, 

quching recitals and milrecitals, and foz this cauſe, the Declaration is not good, f. 59. the Lord 
are MW The firſt Clauſe of che Statute being, Ik avy one foz any ſum of mony oz res Hennes cale, 
be⸗ 


natd. | 

Coke Chief Juſtice, cum omnibus regardis ; this is the common fozm in all Pa- 
| tents, ik it had not been in a general Statute, this is but only matter of fozm, 
Regades is an old French wozd: Jn Cromwells Caſe there it is Nuntijs fo; Menda- | 
tis. Theſe exceptions taken are but minutæ decimæ, by 5 B. 2. Title Quare Impedit, 3 R. 2. tit. 


* 


lia, A Aicaridge⸗map well be appendant unto a Panoz. | Quare Impedit. 
' The Court was then moved fo2 ſtay of Execution till the next Term. 

on The Court denied this, and ſo the Rule of the Court was, Quod judicium intre- Judgment gt- 

Ive 


tur pro Domino Rege. Eut by the aſſent of the parties, Sakar was to continue in ven for the 
the Vicaridge foz a certain time. | Ring, 
' Afterwards (S) Termino Hillar, 13 Jac. this matter was moved again, Sakar by Termio. Hi! 
ſent of parties being to continue foz Ftime in the Uicaridge, this lime being now 13 Jac. B. K. 
uſt, and he fill continuing in poſſeſſion, and committing ok great waſt, (S) by Sc. | 
plling down of Glaſs-windows, and pulling up of Planks, the Court was there- 29. 917. n. 
h moved co have a ſpeedy time given him to remove; and allo foz an Attach⸗ 2 Ko. Abr. 813. 
mit againſt him foz this his Contempt. | V. 2 Bul. 15 U. 
ly Coke Chief Juſtice, Me cannot grant this, becauſe that after Judgment here 
let hu given againſt him, this his ſtaping in polleſlien was by aſſent of the partics, 
„ but not by the Rule of the Court, fo2 if it had been ſo, then there had been a good 

| Found foz an Attachment; you map have a vi Laica gemovenda, but not in this 
© WF CGlehere, becauſe he is a Parſon. YEut pou map haveWour remedy by wap of In⸗ 
5) WI vieuent of fozcivle entry, o2 by an Ejectione firm. Fut here pou map have a Pꝛo⸗ 
i WF hibition, and this you may have, not only foz the Patron, but alſo foz any foz the 
6 W \tcoud Jucumbent, toz this is the Kings Writ 3 and any one map have a Pꝛohibi⸗ 
dn foz the King, Alſo here, this is the Dower of the 3 we will here pꝛo⸗ 

32 2 khibite 


X — 
92 Termin. Mich. 13 Fac. Part Ill 
- hibite them, if they kakl and waſt the timber of the Church oz if they pull down the 
A Prohibition Houſes 3 And therefoze by the Rule of che Court in this Caſe a P2ohibition ws 
granted, t® granted to ſtay the doing of any walt. f | 
— paſch. Afterwards this Caſe of Sakar was moved {S) Termin. Paſch. 14 Jac, B. R. Jug, 
14 Jac. B. RK. ment being fozmerly given againſt him fo2 Simony 3 and foz this to be remote, 
this Caſe mo- and by this to be foz ever diſabled to have this Eeneſice again, 
ved again. Richardſon Serjeant nom moved the Court to have him reſtozed again, becauſe, w 


he urged it, he was unlawfully removed. The reaſon being, that in a vi cn ren. 


Fltz. Nat 
venda, by which removed, by which by Fitz. Nat. Brev. and the Regiſter, | 
3 comes to remove omnem vim Laicam, he ſhews that the Sheriff had Wsehr. 
and put another in, the which he ought not to do (and this he offered to lake gg 
by an Affidavit,) this is returnable by the Sheriff. | 
Coke Chief Juſtice. In this his ſo doing, he hath done againſt che Law, If je ty, 
moves one and puts another tn. 
Hill. 38 Eliz, Richardſon Serjeant cited Robinſons Caſe, Hilar. 38 Eliz. 18 
1 Where upon an Affidavit made, that the Sheriff in a vi laica removenda, had re, 
moved one, and put another in, there this was debated, whether upon this ew 
to the Court, the firſt man removed, ſhonld be reſtozed again oz not; and there 
reſolved by the whole Court, the ſecond man to be diſplaced again, and the firit © 
be reſtozed. 3 
Coke. Me are to judge upon a Reco2d, and not upon Affidavits; therelne you 
cannot have a Certiorare, foz that neither this Mrit, no2 the Writ; de excommy- 
Stat. of 3 Elia. nicato capiendo, are returnable by the Sheriff, until the Statute of 5 Eliz, capaz. If 
183 a Juftice of Peace do remove a fozce, this is well done by him, but he cannot put 
another into poſſeſſion, if he cannot do this upon an Jndicment on the Scatuce of 
8 H. 6. cap. 9. of Fo2cible Entries, we cannot do this upon an Affidavit, 
The Court being then infozmed, that this was in the Caſe of Saku, they ans 
The Judg- [wered, that he ought not in this Cale be reſtozed, neither can he have any remedy, 
ment of the he being foz ever diſabled by reaſon ot the Simony. This was ſo agreed bythe whole 


Court againſt Court. 
Saar. 


Robins Plaintiff, againſt Sambel 
Defendant. 


Entred Paſch. 13 Jac. B. R. 
Rot. g 1. 


1 15 a Writ of Erroz to reverſe a Judgment, given in an Juferioz Court; the 

—＋ 286. Erroꝛ aſſigned in the Judgment, this being, Ideo conceſſum eſt per Curiam, quod 

1 Ro. R. 278, prædictus Johannes Sambel recuperet, whereas it ought to have been, Ideo conſideratum 
1 Ro Abt. 771. eſt per Curiam quod, &c. | 

Glanvil. As to this, Firſt, it is to be conſivered, what was the ancient word uſed 

in the entring of Judgments: As to this, in the Book of Entries, all the Entries 


are in this manner (S) Idegconſideratum eſt at large; oz elſe,Ideo conf. ſhozt, Cole 


Coke 8 pars, 8 pars, in the Pzinces Caſe, and in the Caſe of Suttons Yoſpital, Coke 10 pars, the 
— — Judgments are, ideo conſ. other Pꝛeũdents there are with conceſſum eſt, in which the 
1 Painters did miſtake in waiting conceſſum fox con. 
The reaſon of this wozd (conſideratum) is very ſignificant, (S.) That the Judges 
were to have conſideration, 
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erſed ; and ſo videtur Curiæ, this not good. | 
| Mich. 5 Jac. B. R. Rot. 358. Bentriſe againſt Barbar, the Judgment was there en- Nich. , Jac. 
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Iii this wozd doth import in it two meanings, (S) 1. This to be a granting 
ad an award of the Court. 2. This was ſo done by them upon very good conſi⸗ 


1410 the Law hath divers wozds which are appꝛopꝛiated, to be uſed to a ſpecial 
, as the woꝛds which are called vocabula artis, as warrantizo & hoc paratus 
verificare, f03 an averrment : Ik inſtead of this, the wozd (probate) be uſed, this 
is not good. „ | 
ep Jac. B. R. Rot. 22 8. Seamors Caſe : Jn a Writ of Erroz, the Erroz Trin. s Jac. 
in the Judgment, being, ideo Inconceſſum eſt, there urged, (In) to be void, 5 R. &c. 
and conceſſum god; but it was there ſaid, that if it had been (conceſſum eſt) a 
queſtion it would be, whether that were good, oz not, and thought not good ik it 


fo r 
= the Judges there laid, that by this, if it might be ſo, in time they would come 


to Apgreatum, & concordatum eſt, & videtur Curiæ, which ought nat to be ſuffered, 


im that Judgment was reverſed fo2 that and foz other Errozs. . | | 
- Temin, Paſch. 9 Jac. B. R. Jn one Fullers Caſe, this matter came again to be Term. Paſch. 


tioned, touching the validity of this wozd (conceſſum eſt) and there Yelverton 9 Jac. Kc. 
Aftice obſerved, chat this wozd (conceſſum) is not a wozd of gravicy, fit foz a 


ent. IP 
25 urged by Henry Finch fo the Defendant, and agreed, that the uſual courſe 
is, and ſo hath been, ideo conſideratum eſt, but yet conceſſum eſt is a fozm of Entry, 
and. alſo good 3 and lo is Coke 1 pars, in Alton-Woods Caſe foz the Queen, and in Coke 1 pars, 
forters Cale again the Queen, the Entry of the Judgment in both theſe being, 
Keo conceſſum eſt: The Pꝛeſident cited in 5 Jac. Inconceſſum, that not good, but re- 


(td in this manner, (S) ideo videtur Curiz, this aſſigned foz Erroz, and fo; this B. R. 
duo the Judgment was reverſed, 
Coke Chief Juſtice. J ſhould be very loath to change the ancient fozm and courſe 
if Pieſidents, foz the Entry of our Judgments, fo2 that Innovations in this kind 
at very dangerous, and not to be fuffered. 5 
& to the Entry, (S.) (videtur Curiæ) there is no ſuch ſpecial Judgment: Eut 
then is a videtur Curie firſt, and then p2eſently after, as a good and neceſſary cons 
lquent of this, ideo conlideratum eſt per Curiam quod, &c. this being an anſwer to 
the point of the Merdict; and ſo in this manner, the Entry of videtur Curiæ is uſual, 
aid not to be reverſed foz this: Conceſſum & proviſo are good wozds, and uſed in 
parliaments, | | 
Js in the Statute of Marlebridge, cap. 1. where it is Proviſum eſt, concordatum, & Stat. of Zr! 


| aceſſum eſt quod tam majores, quam minores, in Curia Domini Regis, juſtitiam habe- Cridge, cap. 1. 


at & recipiant: This is good in an Act of Parliament, but not lo to be in the en- 
ling ok our Judgments, in the ſame, neither to be conceſſum nec concordatum, fo 
theſe Caſes we ought not to go, and to reſpec æquipollencies, but we ought ſtill 
vabſerve the old and ancient oder herein uſed, 
&aton oblerveth, That Oziginals are made by Parliament, and therefoze they practos. 
i not to be changed but by Parliament. 2 | | 
Theobſervation of the manner of Entring ok the old Pꝛeſidents, is very excellent, 


| (S) Keo in miſericordia, can you have another wozd as good and ſignificant as this, 


i Impriſonetur, 
But of this J will be adviſed, and ſee the Pꝛeſidents. | 
Haughton Juſtice, Me are not to permit oz give way to any new device in the en⸗ 
ing of our Judgments. | 
Croke Juſtice. We do not diſlike of the Entry, (videtur Curiz) but new Inven⸗ 
lng, novitates are moſt dangerous: It is not good foz us to digreſs from the uſual 


nm of Pzeſivents, herein we will proceed, lento pede. = 
| Podders: ge 
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Judgment er- 
roneous, per 
Curiam. 


A ſpeclal acti- 
on upon the 


ceĩt. 
2 Cro. 386. 


Caſe for a de- 


1 Ro. Rep. 275 
1 Ro. Abr. 97. 


Dodderidge Juſtice. Videtur curiæ, conceſſum, & ei conceditur, all theſe ate . 
award of the Court, and ſo uſed, but they ought to be lo uſed in their pope; un 
particular courſes, where pzonounced in French, as (S.) (Le Court agards) tit 
the Court adjudges. 5 | C N 

The Court then ſaid to Hen. Finch, being fo2 the Defendant, that it rette ii 
his ſide to ſearch foz Pꝛeſidents, and pꝛodute them to ſatisfie the Court, they ins 
clining to be of opinion againſt him, upon this Erroz aſligned, 0 

Coke. If we ſhall give way to this, by allowance of this manner of entry of oye 
Judgments, we ſhall not then know where to reft 3 and in time we ſhall come t 
this kind of entry alſo, (S) Concordatum, & adjudicatum eſt per Curiam, but the 
are not good: That one ſhall be (in miſericordia) there is no other wozd fo this 
we muſt not give way oz countenance to theſe new inventions, koz this hold bez 
means to introduce Earbarilm. 5 

Adjudicatum ett per Curiam, this is not good 3 and ſo if an Entry be, (& fic & 
in pœna) foz in miſericordia, this is not good noz to be allowed of: The autient 
2 - our Judgments are by no means to be altered, oz varied from, no; yet dur 

ziginals. 

The Clerks being then demanded by the Court, touching the manner and fozmg 
of entry of Judgments, made this anſwer, That there was no Pzeſident of any 
ſuch Entry, (S) ideo conceſſum eſt per Curiam, neither here fn B. R. no yer in 
C. B 


FKS 


2 


Dodderidge. The uſages in Jnferio2 Courts, ſhall not lead oz dire us here: 
If the Entry had been, Ideo adjudicatum eſt per Curiam, this map be a good Entry 
of a Judgment here, and it is ſomewhat hard foz to reverſe a Judgment, foz an 
1 wozd uſed in the entring ok it: Ik it had been ideo curia ſententiam 

edit. | 

Cone. Ik it had been ſo, it would have been erroneous, fo2 this had been a very 
bad foꝛm of entry of a Judgment; we are to reſpect Ciceronian Latine, moze than 
our ancient fozms of entry here uſed: If it had been Proviſum eſt, this had not 
been good, no moze here in this pꝛincipal Caſe of ideo conceſſum eſt. | 

The whole Court agreed herein, that this was no good entry of the Judgment, 
and that foz this Crroz the Judgment is erroneous pet the reverſal of the Judg- 
ment was not p2onounced, but a further time given to the Defendant to ſearch lan 
Pꝛeſidents, but none were ever after pzoduced to ſatisfie the Court, neither ws 
the ſame ever moved again. 
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Baily Plaintiff, againſt Merrell 
Defendant. 


1 a ſpecial Action upon the Cafe foz a deceit, the Cate appeared to be this: The 
Plaintiff being a common Carrier, uſing to carry Wares out of Eſſex into Nor- 
thampton-ſhirez the Pefendant having a Cade of Woad to be carried, came unto 
the Plaintiff, and bargained with him foz the Carriage of this, and by agreement, 
he was to give him 2 s. foz every hundzed weight of this, and being demanded by 
the Plaintiff, how many hundzed weight this did contain, he ſaid it was about 900 
weight; upon this, he giving credit unto him, did cauſe this to be put into his 
Cart, and he afterwards perceiving by the hardnels of the dzaught, that his Poles 
did overdzaw themſelves, and by reaſon of this Carriage he did kill two of his 
Pozſes, and then he did pzeſently weigh the ſame, and found the ſame to be 2000 l. 
weight, and ſo foz this his deceit uſed, by reaſon of which he was ſo much dame 
nified; foz his remedy herein, he bzought this Action, to which the Def, * 
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ap. all chis matter appearing fo to the Jury upon the Trial, and the loſs k 

js Yo)les, they gave a Uerdict foz the Plaintiff, and 20 Parks damages. 

key Serjeant. Moved foz the Defendant in Arreſt of Judgment, that the 

tit had no cauſe of Action by this given unto him, becauſe that he at his own 

ul ought to take notice of the weight, and he is the party who ought co weigh . , 

cs appears by the Caſe in 9 E. 4. tol.3,4. the Caſe of the Tell to be new caſt, 9 E 4. f 3, 4. 

jt is laid, that by the Law, he which hath the skill is te do it; and lo is per- 

15 {0k.153. placito 786. a Taylo2 is to ſhape the Gown 3 here the Fargain wag 

him to carry this from his Moule in Eſſex to ſuch a place: The Plaintift in 

n Declaration laich, that the Defendant falſo athrmavit, that this did not exceed 

men % weight, and that he tidem adhibens, &c. did carry the ſame 3 this is net 


. 
vs 


this, dg Juſtice, Mere is a plain default in the Carrier, that he did not weigh 
Meg this; if he had carried this home fo2 him, he would then have had foz it accozding 
» 10 the weight of it, after the rate of 2 s. a hundzed weight, as they agreed foz, and 
rh that there it ought to be weighed 3 he Himſelf at his peril ought co have looked 
to this befoze. 25 „ * 
Fur = Juſtice, The difference will reſt upon the abſence and p2eſenre of che 
| ny: If one lends his Cart to another to carry a load of Md, and that. he will 
as fo it 10 8. a load; if he overload the Cart, an Anion lieth foz this fraud 
a WF vihuuc damage, foz damage without fraud gives no cauſe of Scion 3 but where 
2 theſe two do concur and meet together, there an Action lieth; ſo here theſe two do 
both concur, fo2 here he hatch dealt fraudulently, and alſo deceptive with him in the 
weight. 3 1 I + 
* | lair The difference will be, ik abſent, and where he is pꝛeſent and 
| -veſghs'this, and ſo receives this into his charge, 11 E. 4. the warranty of a Ser- 
83 unt who ſells Mares, ik he tells Purple to one, and ſaith to him that this is Scar⸗ 
bf, this warrant. is to no purpoſe, foz that the other map perceive this, and this 
ſites no rauſe of Action to him; no moze here in this Cale hath the Plaintiff anp 
auſe of Activn, koz the Carrier ought to weigh this, becauſe he is to have the 
fronipence foꝛ the Carriage of it, accoꝛding to the weight of it, and he ought to ens 
davour to know the certainty of this; but in the Caſe which hath ben put of the 
ditt one ſaith, Send your Cart to me to carry Mood, and J will give ou ſo. much 
ion, and cruſt me with it; there if he overload the Cart, here is a manifeſt de- 
kit, and fo2 this an Action well lieth; otherwiſe it is, where the Carrier is there 
Wjeſeftc, fo; it is then very eaſie foz him, foz to lee the difference between doo any 
2000 weight. 5 3 Be © „ 
Haughton Juſtice. To warrant a thing that map be perceived by ſight, is not 
$00d; by 11 E. 4. but here the weight may be well perceived by the view of it 
here the deceit is no parcel of the Eargain, but the matter of weight to have 2 5. 
in ebery 100 weight, and this allegation of the weight comes by the averrment 
if the party, upon the demand of che Plaintiff, and therefoze he can have no Action 
this; fo; here the agreement is to be ſo much foz the pack, and the ſurpluſage 
(che weight is only averred, ſo that the Plaintiff hath no cauſe of Action here. 
e Cioke. Ik he had laid here, that he had lent him his Cart and Yoſes, and that 
een overloaded his Poſes, by reaſon whereof he loſt two of them, here had been 
| tuft cauſe of Action. | | 


0 
b Hwghton. Me ought here to have weighed this. 
4 — Dodderidge: If we ſhall give wap to this, then every Carrier would have au 
Won upon che Cale; this belongs properly tb the Carrier to weigh this, if he 
$ demands of him what the weight is, and he ſaith about ioo welght, and it is 1009 
7 & vright; if he will not weigh this himſelf, but kill his Yozſes with the carriage 
is be Gall not have any Action foz this, trcanſe it is meetly his dw default chat 
be did not weigh it. FA | — 
| Haughton. 
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Haughton. If one ſells to another a Pozſe, and warrants him to be tum | 
he is not, an Action upon the Cale lieth foz this: otherwiſe it is, where he kaun 
Pozſe generally withont any ſuch warrant, and he is not Cound, no Acton lag 
this, becauſe this was no part of the Bargain, and ſo it is here in this Cate, 

Tota Curia, (abſent Coke Chief Juſtice) that the Aion by the Plaintif inn 
becauſe the default was in himſelf, that he had not weighed this, us 
cuje againſt Sy the Rule of the Court, this matter to ſtay till the Plaintiff move: fans 
the Plaintiff, again, and no Judgment p2onounred one way oz other; but the Plaing; pa 

ceiving the Opinion of the Court to be againſt him, never moved the Court agia 
herein, | 


Withers Plaintiff againſt Henly 
Defendant. 


An Action for J an Action foz falſe Impꝛilonment, the Caſe was this; The Plaintif being 
falſe Impri taken by the Sheriff, and in Execution at the Suit ok another, and ſo by him 
delivered over to the new Sheriff in Execution; afterwards Brown, the putty him⸗ 
ſelf, (at whoſe Suit he was then in execution) came to the Sheriff, and tuld him, 
that he had made and ſealed a Releale of the Debt unto the Plaintiff, und that 
therefoze he ſhould deliber him out ok execution: The Sheriff doth not lo, tut 
keeps him after this ſtill in his Cuſtody in Pzifon ; upon this the party in grey 
tion (being the Plaintiff) bzings his Action of falle Ampziſonment, 

At was urged in this Caſe fo; the Defendant by Geo. Croke, That this Action 
here lieth not, fo that the Sheriff here had no caule to deliver him, he being laws 
fullp taken, and in execution, and the detainer now of him is only in queſtio, 

Ik a man be taken in execution at the Suit of the King, afterwards a Superſe- 
deas comes to the Sheriff: Wy 2 Hl. 7. fol. 19. he may return the Superſedez 
with the Xody, as there he made the return df the Capias, Superſedeas, & Cor 
pus in cuſtodia, there held by all, that he ſhould return this to the Court; that the 
Sheriff hath done well not co deliver him, he may here return, Quod ante adven- 
tum brevis, he had done Execution, and fo he may return both, ea de caula, & non 
alias | 

19 H. 6. fol. 43. placito 88. If a Capias comes to the Sheriff to take the Tudy of 
ſuch a one, afterwards a Superſedeas is granted, that he ſhall not take him, Whe- 
ther a falſe Impꝛiſonment lieth, oz not > if he had taken him, he ought then to tt 
turn both together, ſo that the Court map adjudge upon it. b, 

13 H. 7. fol. 1. b. where the difference is put between a Capias ad ſatisſaciendum 
and another Capias tn pꝛocels: Pere the Jmpziſonment was lawful, and ſous 
Action lieth foz thts. f 

As to a ſecond Point here, by a Latitat out of this Court, the Plaintiff vas at- 
reſted, the Sheriff had him in execution foz Debt, and ſo delivered tothe new She- 
riff : afcerwards one comes to the Sheriff, and tells him, that he: had releaſed the 
Debt of the party, being then in execution foz the ſame, and that therefoze he 
might ſuffer him to go at large; the Sheriff anſwers, that he did not know this to 
be ſo, but that he would return this unto the Court: The Sheriff is an Officer 
of the Court, and he is not bound to believe the verbal repozt of any one; he dughe 
to anſwer foꝛ all Eſcapes, and therefoze though this matter was ſhewed unto him, 

pet he was not bound co diſcharge him, | | 
27 F. 8. fol. In 27H. 8. fol. 24. b. in Tatams Caſe it is there queſtioned, Whether he may 
24. b. Sc. be diſcharged by aſſent of the party, oz not, being delivered to him in m_y 
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© Court, and therefoze he is to be diſcharged of this by the award of the Court, 
| otherwiſe 3 the Sheriff here may and ought to ankwer him in this manner, 
8) 1 have taken him, and J will return this at the day with the Eodp, by 9 E. 4. 
ny If the Sheriff arreſt one upon a Pꝛoceſs, he ought to return this with the 
Foay at the day to him given by the Court to do this: It is there laid, If che 
diſcharge him, this is a good excuſe, foz that volenti non tit injuria, here it is 
foz his not believing of him,but detained him in Pꝛilon after; this is no falſe 
iſonment, noz cauſe of ſuch an Action; | -. == | 
Coventry foz the Plaintiff pzayed Judgment: The Action here is foz a falſe 
milonment, 1 1. Aprilis, 11 Jac. that a Capias iſſued to Arreſt the Plaintiff, this 
ame to the Sheriff out of che Crchequer, and a Latitat out of the B. R. foz to take 
him 3 one Henley was Sheriff, and the Defendant his under⸗Sheriff: as to the 
C2zias, he ſaith the Superſedeas came unto him, that if he had not taken him, that 
then he hould not take him 3 and ik he was taken, to let him go at large. | 
0bj. Jt hath been Objecked, that the Impꝛilonment was lawful; and therefoze 
ge Action lieth not | 5 
beſp. As to this, notwithſtanding there was a lawful taking, pet when there 
tas a ſufficient diſcharge, and a detainer afterwards, this amounts in Law unto a 
ie Jmpziſonment, and a to2ttous detainer. | 4 | 
gz to the matter moved, Whether the Saperſedeas be a good diſcharge of the 
ent in the Erchequer : There is a great difference between this Caſe here, 
m the Caſe in 2 H. 7. tol. 19. here becauſe the Debt of the King was ſatisfied ; 


this was a good diſcharge, being to have him delivered, if taken. 
Then as to the Arreſt by the Latitat out of this Court, after this, the party at 


whole Suit, by w2iting under his Hand and Deal, diſcharges Withers the Plaintiff 
of the ſaid Debt foz which he was arreſted; he came unto the Sheriff the Defenz- 
int, and ſaid ſo much unto him, that he had made a Releaſe to him of the Debt, 
nd wiſhed him to let him go at large; that he may diſcharge him, appeareth by 
iE. 3. Fitz. tit. Bar, placito 253. and by 27 H. 8, fol. 24. agreed there by all, that 
teparty may diſcharge him when he is taken. | 

It 10 H. 7. fol. 3- a. It is there queſtioned, Whether he may diſcharge him by 
Pucol? but there it is put, that wichout any queſtion he may diſcharge him by 
Writing when he is taken, and not in Execution; here was ſhewed tothe Sheriff 


| mergzeſs Dilcharge by wziting, and alſo a Pꝛaper of che party himſelf to dil⸗ 


tharge him. 
| Cole Chief Juſtice ſaſd unto Coventry, that he inclined to be of his Opinion, 
tht the Action here well lieth. 3 5 1 | 

By the Statute of 1 R. 2. cap. 12. one being in Execution, ſhall not be ſuffered + 
ago out of Pziſon by Painpꝛize, Bail, oz by Baſfon, without making gree to the « 
mies, unleſs it be by Mrit, oꝛ other Commandment of the Bing: Ik a Writ ot 
lſcharge be lawful, chen to keep him afterwards, will be a falſe Jmpziſonment, 
r is not to ſtap till he return this: If he be diſcharged of the matter fo2 which he 
btaken, he is then to be put out and fet at libercy, and the detaining of him after 
ths, amounts in Law unto a new taking, fo; the reſtraining one of his liberty, 
Here he ought to have it, is a Caption in Lam; here the Sheriff cught co take 
mite of the party Plaintiff, and alſo at whole Suit he is in his Cuſtody, 

The liberty of a man is a thing very pzecious in the Law; here was a good dif- 

e Gewed unto the Defendant, and he ought not after this to have kept him 
ap longer in Pꝛiſon, and therefoze foz this the Acion well lien. 

Haughton Juitice. The Superſedeas is not to be denied, he ought to obey this 
ugh erroneous 3 the Sheriff in caſe of diſcharge of the party, if he do believe this, 
| is charged with a third matter, (S.) to have the Body in Court. 8 
Coke, This is only ad reſpondendum, and if the party do diſcharge him befoze, 
tis then ought not to be done. 

| Dodderidge 


D 


ap. 12. 


13 E. 3. irt. 
tit. Bar, &c: 


Stat. of i R; 


7 
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49 E. 3. 


Judgment for this Action of Faux Jmpziſonment, And ſo the Rule of the Court was, Cad ju- 
the Plaintiff, dicium intretur pro querente. 


Action of 
Treſpaſs. 

I Ro. Re p.318. 
— 266. 
Cro. Jac. 39 
Mo. 246. 


bzeaking of his Cloſe, fo2 treading, ſpoiling, and conſuming of his Guls, and 
this laid with a Continuance, till the bUnging of the Aion ad damnum 10 J. upon 
Non culp. pleaded, this came to a triab at the Aflizes in Wilſhire, and the Jr) 
there found a ſpecial Uerdict to this effect, They find chat long time belche the | 
treſpaſs, one Thomas Blamford the Gzandfather 40 Eliz. was poſleſled of a Tex 
ment called Gowens, ot which the Cloſe where the creſpaſs was done called Lal. 
hayes was parcel, which term was foz 32 years chen to come ; and that he being 
ſo poſſeſſed, made his laſt Will and Teſtament, The which the Jury finds in 
hæc verba. Item, J give to Alice my Wife my Living called Gowens. Ita quod, 
ſhe do not ſell it: but ſhe to have this foz her life only, and not otherwiſe, 10; 
any longer. And after her death, J deviſe the ſame to Thomas and Laurence me 
Sons, equally and jopnely, if they have no Sons, And if ic ſhall pleaſe God io 
ſend them, oz either of them any Men⸗childzen; Then my Mill is, that ſhall be 
reſerved and put out foz the benefit and behoof of ſuch Child oꝛ Childꝛen. Eutif 
it ſhall pleaſe God to ſend them no-Pen-childzen, then my Will is, that after the 
deceaſe, it ſhall deſcend-and come to two of Henry Blamfords Sons (S) Robert and 
Stephen. 


Dodderidge Juſtice. It the party will, he may then well viſcharge him, an 
this, he is to bo ſet at liberty. 1 ta 

Coke. One being in Execution, the Plaintiff comes, and ſaps to the du 
ſet him at large out of pꝛilon, if he will detain him afcerwards in pziſon he 
ſpace of an hour, an action foz kalle Impziſonment will well lie againg rh 
this. The Statute of 1 R. 2. ſaith, Niſi gree ſoit fait al partie. Alle in 
Reipublicæ ut fit tinis litium, and ſhall it be in the power of a Sheriff to deal 
in Pziſon, after ſuch a lawful diſcharge made by the party himſelf, at whote — 
he was impaiſoned - this ſhall in no wile be, by 49 E. 3. a continuance at an 
cloſure is a new Nuſans. Ik one comes into the houſe of another to eat and 
Dink, oz fo2 any other lawful matter; and he detains him there in his hay, 
fo2 this an Action of Faux Impꝛilonment well lieth, by 21 E. 4. a Sheriff Calla 
— any advantage of an Erroz, fo2 he ought not to argue the Authozity of th | 

ourt. 

Dodderidge & Croke agred with him herein. 


2 


ä 0 

Coke. Everp reſtraint of Liberty implies a taking in Law. If the Sheriff doh q 
arreſt one, o2 keeps one in Paiſon at the ſuic of another, he ought at his perl 6 L 
take notice ok the Plaintiff oz Party at whoſe ſuit he is in his cuſtory, g 
here is a very clear and a plain Caſe, if he would have helped himſelf here, he oughe 
to have ſec fozth, that he knew him not to be the Plaintiff, who told him of che u, 
leaſe ; but he hath not ſo done, and ſo it is clear againſt him, d 

The whole Court agreed with him, that che Plaintiff here had god cauſe to have 


Blamford Plaintiff, againſt Blamford, 
Defendant. 


Entred Termin. Trin. 8 Jac. B. R. | 
Rot. 1671. 


Homas Blamford an Infant, by Henry Blamford his Guardian by Bill, yought 
an Action of Treſpaſs againſt Laurence Blamford foz entring into and 


The 


S 


2 


Ha che ſame fon the | peargguichoue any iſſue Pale. And that afterwards Tho- 


3 ut fy ſay, that if the Enttie of Laurence ſhall be adjudged lawful, then theß 
e bim Non culp. but if otherwiſe, then they find him culp and aſſeſs vamages, 
" queſtions in this Caſe arifing*reſt only upon the conſtruction of the Will 
if Thomas Blamford the Gzandfather, and whether the iſſue of Thomas Blamford, 

me of the Dons, and ſirſt⸗Devilees after the death of Alice the Wife, ſhall by this 
dat ile have and enjoy this Leale pzeſently, and put out his Father and Uncle, oz 


FJ was urged, that hs ſhould no e. 
"Coke Chief Juſtice demanded, That if they had Sons living at the time of the 

c tt jth of Alice the Wife, who ſhould then have this Leaſe - : 
"George Croke anſwered, That the two firſt Sons ſheuld have this, and not their 
bins 3 they by this deviſe are not to have this p2eſencly, but after their deaths, 
au- ſeſerved, is as much as to lap, as this is to be reſerved foz them. 
Coke. Without all queſtion, his meaning here was, that if his Sons had, oz 
tither of them had iſſue Pale, that ſuch iſſue ought, to have the Leaſe pꝛeſently, after 
the death of his Mike: but if they had no iſſue Pale, then they (8 Ttomas.ann 
. ** this equally and joyntly, until they oz either of them ſhould have 
'Dedderidge Juſtice. By this Will, the fcope and alm of;che Teffatoz here was 
thieflp to make pꝛoviſion foz the iſſues Pale of his two Sons, but not fox themz 
Int. But if they had no iſſue Pale at che time of the death of his Mike, then 
his intent and meaning was, to have this ſetled in his two @ons, until they oz 
eithir of them Gould have ſuch iſſue Pale, but not any longer 3 foz then this was 
1 le pzeſetitly after put out and imployev koꝛ the pꝛofit of ſuch Illues, oꝛ of ſuch 

(ue Pale which they oz either of them ſhould have. | 

' Coke agreed with him herein, koz the Will is (if afterwards) it ſhall pleaſe 
dis to ſend them any Dons, then, &c. t | 
| Dodderidge demanded, Ik they had ſuch iſſue Pale at the time of the death of the 
| kr. hether Thomas and Laurence fhoutld then habe che ſame Leaſe oz not: Clearly 


not have it, but their Sons. 


"Ualphton Juſtice agreed herein with him fo2 that Thomas and Laurence by this 
| Wt, were not to have this Leaſe abſolutely, but with a (Si) and if no iſſue Pale, 
us to have it abſolutely, but they were then to have the ſame only condtz 


1 Mlle, att that with a (Si) alſo (S) and if afterwards it ſhall pleaſe God to fend 
vol ue Pale, Sc. then, &cc. f | 1 
no; MF e Jultice to the contrary, The caſe here is, one having a Leaſe fs2 years; 


Ales his Mill in and by which he makes a diſpoſition of this his Keafe, and that 
T9 manner following, he had two Dons, Thomas and Laurence, 1. he deviſeth 
Wo his-Wike foz her life, and if ſhe dies within the term. then he deviles this to 
mas and Laurence his two Sons equally aud jopntiy 3 if they have iſſue Pale 


- | (this clauſe next befoze he ſpeaks only de modo habendi,) if they have uo Sons, 
ml they to be joint-tenancs,but.if they have Song, then nat to be lo, but to be then 


U Teuants in Common p if both of them have Dons 3 this then to be relerved — 
; D 2, the 
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the benefit of ſuch Sons, (but this ſo to be, after the death ok the Father, )Enthere 
one of them hath a Son, and the other hath none, what is now to be done here in | 
this Cale? Whether this Son ſhall take pzeſently oz not, as to this he hall un 
have this Leaſe pꝛelentlp. | e, 
Coke. This is a plain Caſe in my Judgment, that if they have Iſſue male living 
at the death of the mother, the Dons then are to take nothing by this Will, hut 
their iſſue male to have all; his purpoſe here was not to pꝛefer his own Dong, with 
this pꝛoviſion, who then were ante oculos ſuos, but their Childzen, | 
Haughton. The immediate gift, by this deviſe, is to the illues male of his two 
Sons, (if they have ſuch iſſues to take) if they have not ſo, then to themlelves un 
they. oz either of them, ſhall have ſuch illue to take, And ik they die without ſuch 
iſſue, then to others, &c. SE n 
Dodderidge. Mis two Sons Thomas and Laurence to have this; if they have vg 
Sons, but if they have Dons, then (as it hath been ſaid) they ſhould be as Tenants | 
in common of the whole term: Ik this ſhould be ſo, then this ſhould never tome ty 
their Sons after them; but the ſeveral mopeties then to go to their Executozs. 
Haughton. Mere when one of the Sons hath illue Pale, he ſhall take this pje- 
ſently, and if the other Don allo afterwards hath an tſue Wale, he ſhall chen alſo 
take and en joy the ſame with the other. B 
Coke. The Wife here is the firſt, to whom the deviſe. of this was made fo2 her 
life. If the deviſe be made in this manner, (S) that if J. S. ſhall pay 1000 l. to my 
Erecutozs, that then he ſhall have my land to him and his Peirs, this is god ſo'by 
deviſe, but not ſo by a Conveyance at the Common Law. Af one doth devile his 
Land to another, until his debts are paid; the Erecutozs have a term. Eut if one 
1 doth Leaſe his Land to one, being of a certain yearly value until his debts are yaid, 
key 6 Paſch. It was Reſolded, Termin. Paſch. 24 Eliz. in C. B. as appears in the Biſhop of Baths 
nd 5. Cale, 6 pars, fol. 35. b. that this is but a Leaſe at Will, without livery nude, but 
| if he makes liverp, then he hath a Freehold, 
| Dodderidge demanded at what time the Sons of Tho. and Laur. ſhould have this 
Leaſe 2 Acco2ding to the deviſe they ſhould have it at no time, by that conſtruction 
Croke. Thep are to have this after the death of their Anceſtoz. 
Coke & Dodderidge. There is no woꝛd at all in the*Wrll co warrant this to ble 
fo, but they are to have it p2eſently, and not their Fathers. | 
Croke. This is not ts be ſo, foz by this Will they are not to have thi till , 
_ the death of their Fathers , and this is ſo by the* forſque de modo ba- 
end.. ; ; 
= Clearly they are here the immediate Devilees, if in eſſe at the death af | 
the Wife, Ns EO. 
Dodderidge demanded at what time this ſhould be put out and imployed to theit 
uſe, where they are not in eſſe at the dealſh of the Wife CT 
It hath been ſaid, that this hall not be till after the death of their Fathers; this 
cannot be ſo, being not to be warranted by the wo2zds of the Will, the-wozds being, 
that pꝛelently after their birth it (hall be ſo imployed. 22 
Coke. This is as plain a Caſe as any can be, foz the ſole ſcope and intent ok the 
Teſtatoz, as appears apparently by his Will, was to-pzefer che Bous of Thoms 
and Laurence, and this to go to Thom. and Laur. equally and joputly, if they have 
no Sons, otherwiſe if they have any; and if one of them have illue Pale, de to 
have this alone; and if che other afterwards hath illue Pale, he then to have this 
with him allo: The very wozds of the Will make this plain, being (but if i 
ſhall pleale God to ſend them afterwards any Pen⸗childzen, then, &c.) when they 
ſhall have any Pen: childꝛen, then pꝛelently the lame to be put out and imployed {o; 
the ſole benefit of them. | | Dodderidg 


an 
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idge. To maintain that which hath been laid, there is no way but this, 
3 che wozds to the poſſellion, if they have no Sons, to make them joynt⸗ 
puns but ik they have Sons, then to be Tenancs in common. 
e. Ik the wo2ds had been, it they have Sons, that chen there ould be no 
ane between them. 
Coke, Lay-men do not know what a Survivoz means; 
52 Put the caſe that they, both of them have Sons, and they both after 
an do die. Mhether this ſhall be ſetled in Wem till they die, and who wall have 


bis after wards 2 
"Coke; Dodderidge, & Haughton, made anſwer, That cleatly their Executozs 02 


miniſtratozs ſhall have this after their death, fo by the wo2ds of the Will, the 
wo Bons had this deviſed to them abſolutely, 
f man make#a Feoffment in fee to the uſe of himſelf foz life, after 
e uſe of every one of his illue Females, and to the heirs of their Bodies, alter 
e of one Daughter at one time, ok a ſeconb Daughter at another time; 
2 ofa third Daughter at ansther time, ſo that this to veſt leverally in them, and 
ros to all; they are here Joynt⸗tenants, and yer they come in at ſeveral 
times : But che reaſon of this is, becauſe the root was joyut; this hath been ſo 
d, and lo here in this Cafe, _ 
*Podderidge. If one hath a'Leaſe foz years; and doth deviſe that after his death, 
o this ſhall be put out to the ule and benefic of J. S. this is a deviſe of 
he Leaſe it ſelf-to him, 
Coke, Agreed this to be ſo; and ſs is 45 E. 3. tit. Feoffments, 8 Faits for this 
tant amjouint unco a deviſe of che Leaſe; Foz if one ddth grant unto another 


wh 
te pzofits of his Land, and makes Livery, this thall be a Leaſe foz life, 


"In this Cile all the thꝛee Judges were of Opinion againſt Croke Juſtice, and ſo 


vithoue any further debating of this matter at this time, this Cale was by the 


bout avjotirned to a further time, foz the reſolution of the Court herein. | 
Ifterwatds, * (S.) Termin.  Hillar. 13 Jac. B. R. this Caſe was moved again, Termin. Hill, 


argues at large by the Council of boch fides, and afterwards by all che four 5300 B. R. 


4 was ured foz the Plaintiff, That this putting out to the uſe of Infants, is 


aDeviſe'to them by Implication, as appears by 38 H. 8. Brook deviſe, placito 48. & 38 H. 8 Brook 
ſivols Caſes, fol. 7 1. placito 3 16. 15 Eliz. Dyer. fol. 323. 23 Eliz. Dyer, fol. 371. & Deviſe 48. &c. 
5.1, l. 17. one deviſeth, that after the death of his Wife, his Peir ſhall have 


„ Land, this is a Devile to the Wif#%y Implicatton. 


Wen as 4 this poſſibility of a Term, that this by limitation, as it was 
fd, may come from one to another, as is warranted by Mannings Caſe, Coke Oe dos. 
| Lo 94; 95. Coke 10 pars, fol. 46. Lampets Caie, Coke 6 pars, fol. 16, 17, f. 94, 2 2 
Cale, 14 Eliz. Dyer, fol. 304. and 16 Eliz. Dyer, fol. 333. Chapmans: Caſe: 
teuthing che firft aſe to take as a Legatee, Whether this ſhall go to 


"A tis cd, that it ſhell fo do, as it is refolved in Lampets Cale, and in Man- 
Cale befaze remembzed. 


"I was further urged, that this Devile being to che ule or the Bon, ls all one 


df i had been a Deviſe to him. 
. Coke demanded of Noy foz the Defendant: 3 Thomas and Laurence had iſſue 


dn Bous, living at the death of the Mike, who then ſhould have this Leaſe, 


laid, That to this he Would (peak afterwards. | 
he agreed, The allent co the firſt Legacy, to be au aſſent to all the othets 


remainder, 
97 This is very clear to be Is of it ſelf, and needs not | wy futrher Argu⸗ 


Noy 


Termin. Mich. 13 Fat. 
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Noy foz the Defendant urgev. 1. That the Uerdic here is imperfec ; Tr 
Jury do find, that Thomas the Gzandfather was poſſeſſed of the Tenement The 
pears; but whether this had continuanee at the time of the re-entry of the We? 
oz at the time of his death, is not found; it appears not by this Uerdig, when the 
Leaſe did begin, noz pet when the lame was to end. A "Omg 

Coke. If it be found (as here it is) chat he was-poſſeſſed of the Leaſe fo zr 
years : It ſhall be intended to be ſo at the time of his death * 

. Noy. As to the matter jn Law, which reſts upon the conſtruction of che Win, 
Whether by this Mill, the birth of the Son determines the Eſtate and 


ok the Fathers: Chis it doth not do, foz the meaning of the Will is, f 25 


thers to have an Eſtate therein foz their Lives, without being eviced of this by thei 
Dons, when they ſhould be bozn: Pere they had not any Son when this deviſe ws 


firſt executed in them (and if they ſhall have any Pen⸗childꝛen) my Will is, that - 


the {ame be then reſerved, &c. to the uſe of &c. after one of them hath Jie 1 
Pale-child, Whether he is to have this now pzeſently : Be is not to abe it, in 
the Ozaud-father did intend by this his Will, firſt to advance his own ous, he, 
foze the Dons of his Bons, upon this reaſon is 16 Ellz, Dyer, fol.33 1. Clatches Caſe, 
and 17 Eliz. Dyer, fol. 342. and Trin. 2 Jac. C. B. between Pool and Spencer, 
the Deviſoz had thzee Daughters and a Don, the Son was to have hut iz life 
there adjudged the Don to have it in ſatisfaction of an Annuity ; here in this 
paincipal Cale, by the Will it is ſhewed when every one is to take; he hay ayur- 
pole by this his Will to continue a means of living foz his own two dong and not 
to ſtrip them of the poſſeſſion, upon iſſue Pale had by them, E 
- Haughton Juſtice. In this Caſe Judgment ought to be given foz the Plaintiff; 
The queſtion here reſts upon the conftrugion of a Will, in which the Devils; 
hath explained himſelf in theſe two courles the Deviſe to be conditional to his 
two Dons, (S.) | LT . 
If they have no Dons, and two, if they have Sons, then to be reſerved, and put 
out, 8c. ſo that he hath here by this exp2eſſed himſelf, The firſt is plain ip the 
woꝛds of the Mill, (S if they have no Sons, cc. It hath been. objeged, Quando, 
when this ſhould be, It hath been urged, this to be taken at the death of Alice. 3 
they have no Dons, fhen they to have this Leaſe equally and joyntly. 


In anſwer to this, if it ſhould be taken ſo, then it would be againft the Plaintif, - 


but the ſame ought not ſo to be taken, neither by the wozds, no? pet by the meaning 
of the Mill. To make a true conſtrugion of this Will, the ſame is to be takenand 
conſidered altogether, both that which paecgeds, and alſo that which follows,if after- 
wards they have iſſue Pale, ec. this to be at any time without any limitation; and 
this appears to be ſo out of the parts of the Will, Foz after in his Will, he hath 
another clauſe,”S) If it Al fall out that they ſhall have no iſſue ale, then this is to 
come to the two Sons of Hen. Blamford, and therefoze this is to be taken in you 
to the objection made, Quando. If they have iſſue Pale at any time, then; Jh he 
did intend by his Will to have this to come to a ſtranger, rather than to his own 
Sons. Alſo the Will is, Af Thomas my Son have any Son, then he to give up his 
Eſtate into the hands of the Son, oz td pay ſo much, | 


This is an Argument out of the Will, which doth ſatisfie me the Bon is 


to have this at any time when he ſhall be bozn, and this is to be colleged out of 


the wozds of the Will. 2. Arguments to ſatisfie me againſt the fozmerMbjecion; | 


and in reaſon this alſo follows, Foz here js not one Jntereſt depending upon ano- 
ther, but here is an Intereſt whith may of it ſelf commence at any time, and this 
Eſtate ſo commencing is not like unto a remainder, depending on a particular 
Eſtate. 1 5 To | * 
Alſo the fozm of the wozds of the Will do ſatisfie me, being (if it pleaſe God) 
to lend them Pen⸗childꝛen. Then my Will is that this ſhall ve ſer fozth, and this 
| | to 
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Ty ls, if at aug time they 02 either of chem hath iNue Pale. 28 H. 8. Dyer, fol. 


if 
wh the Wife died befoze Mich. without Jfſue of her body, then living, that the zo/es Cie. 
{ould be void, the had iſſue, aud died, and the iſſue died befoze Mich. adj. 
I Penn to be void 3 foz (tunc) referrs to the laſt time, and relates ad proximum 
gtecedens (S.) Mich. aud not to the death of the Wife (tunc) ſigniticat tempus ex- 
temum. So bere in this Cale now in queſtion, (Then) this ſtands with che 
matter and intention of the Mill to be thus, (8) if any iſſue Pale at any time 


1. ſecond part of the Mill, if they have iſſue Pale; this reſts upon the wozds 
of che Will;chele wozds in Wills are unuſual, yet as nearly as we can, we ought to 
qike chem accozding co the intent of the TeCacoz 3 theſe wozds do give an intereſt, 
the intention of the Zeſtatoz, &c. by the wozds, being. It ſhall be then reſerved, 
10d put gut, &c- reſerve, &c. this to reſtrain that which was given befoze; and 
che natural meaning of this wozd (reſerved) this co be put out, foz his bene- 
ft, and this is all one with a gift, Ik one gives to another the pꝛofit of his Land, 
this is in Law as a gilt of the Land it ſelf, So here theſe wozds in this Mill do 
ant amount as an expzeſs gift to him, of this, and if ſuch wozds have been by Law 

foz a grant of the thing it ſelf, a fortiore it ſhall be ſo in cale of a Will. 


Ez. fol. 18. A Leaſe made fo; life, & poſt deceſſum reverti debuit, a remainder — 65 . 1 8. 
| Fitz. &. 


nen fo2 a reverter, being all one, the one taken fo2 the other. El 
33 E. 3. Fitz. title Accompt, placito 130. A Leaſe made of Land foz thx Crops, 


this by veceſſary intendment to be a Leaſe foz che years, 36 H. 8. Brook Feoff- 36 Hl. 9. Brook 


nents al Uſes, placito 52. Brooks Cale, fol. 62. placito 282. Leaſe to one foz life, “ . 
and that after his death another ſhall have the pzofits3 this is a grant of che thing 


if Wills, A device made to one of Lands imperpetuum, this is a god Fe-ſimple, 
Littleton, fol. 133. placito 586. but not ſo in caſe of a grant, there but foz life; ſo 
here in this caſe, it is all one in Law as if he had laid, that he ſhould have this 
leaſe; and ſo upon the whole matter the Plainciff here hath a good title, and Judg- 
nent eugbt to be given foz him. BE | | 

2, Dodderidge Juſtice. It is in this Caſe to be conſidered in whom the intereſt 
if this Leaſe foz years is, and this is the only queſtion, Whether this ſhall be 
ſo wited in Thomas and Laurence, as that the fame ſhall not be deveſted again out 
of them by the Son afterwards bozn e As to this, it is not fo ſecled in them by 
this Will, but chat their Intereſt ſhall be determined by the Son after. bo2n, this 


happening at any time during their lives. And foz pzoof of this, J hall not inſiſt 


hen many Caſes, it being very difficult to find Caſes foz to match with this par⸗ 
liular Cale. But many Caſes there are upon the general Rules foz the conſtuci- 
ui Wills, but every thing is to be ruled accozving unto the particular reaſon of 


As touching the general Rules to be obſerved foz the true conſtruction of Mills. 
f ntis plenius teſtatoris intentionem ſcrutamur. Eut pet this to be obſerver 
uh theſe two Limitations. (S.) 1. Bis intent ought to be agreable to the 
Rules of K aw. 2. This his intent ought to be colleded out of the words of the Will. 
uu this it map be demanded how this ſhatl be known. To this it may be thus 
ulwered, (S) 1. To leatch out what was the ſcope of his Mill. 2, To make 
uh a conſtruttion, ſo that all the wozds of the Mill may ſtand, ko; to ard any thing 


' vthe wozds of the Will, cz in the conftrugion made, to relinquiſh and leave out 


Wy of the wozds, this is maledicta gloſſa. Eut every firing ought to give hie 


land; as J ſhall make the ſame to do in che courſe that J will purſue; ko2 the true 
onſtruction of this Will, Firſt, we are to ſee and examine what was the cope of 
Ws Clauſe, Firſt, he intended wich this to advance his Wife In præſenti, in fururs, 

| | = | | 3” L 


Bowles Cale, the condition of an Obligation foz Marriage⸗monp, being 8 


t ſelf: It it be ſo in grants, by ſuch unuſual woꝛds, a fortiori, it ſhall be ſo in caſe — er 
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to advance his Gzand-Child2en, if he ſhould have any, ſo that 1 
Male are within the ſcope of this Mill to be by this advanced: And this wr 
is plain by very many Circumſtances in this Will, ly 

Firlt, He hath here in part advanced Thomas and Laurence his Song in his life 
by act executed; and if Thomas had Iſſue, then he to take the Intereſt of Lauer“ 
in other Tenements (given to him bekoze) (8) Holts, he to ſurreniver this tuto the 
hands of friends, oz otherwiſe, to give 201. to the Son of Thomas; 

A ſecond Circumſtance, J bequeath it and my term to Thomas and Lauren. 
(if they have no Dons) equally and joyncly: And if they have any Pen-thildgn 
then my Will is, &c. The firſt Clauſe is without any limitation of time being 
indefinite, fo2 he cannot reſtrain the Mill of God to any time certain; 1 * 
koze ſpeaks indefinicely, with a reference of his Mill to the pleaſure of God which 
cannot be reſtrained by men. PTE 

And ſo he doth afterwards, when he limits this to his Son in laws Chilzen; i 
it fall out that my Sons ſhall have no iſſue Pale, Then my Will is, that after che 
death of my two Dons, it ſhall deſcend and come unto the two Sons of Heury Elm. 
ford mp Don in law,(S) Robert and Stephen 3 ſo that every wozd of the Willſpeaks 
to advance and make good this Conſtruction. : 

Here are two queſtions to be conſtdered, and this is the main,Whether this term 
afrer the death of the Wife, be abſolutely then ſetled in Thomas and Laurence as an 
abſolute deviſe oz not? And as to the wozd (have) this is not to be referred to the 
death of the Mike, but indefinitely, whenſoever they ſhall have, &c, Jf they Gall 
have Wen-childzen, then when » whenſoever they ſhall have: Ey this Clauſe of 
the Will there is no p2eſent deviſe, but a cautionate pꝛoviſion foz the Gund⸗ 
Childzen, they to have this Leaſe then when they are bozn : His own Song ta 
have this no longer, bus until they have Illue male. 

I ſhall frame th2& Caſes out of this Will, which will make an end of this 
queſtion. 

1. J bequeath it and my term to Thom. and Laur. my Bons, if they have no 
Dons 3 put the caſe that at the death of the Mike they have no Dons, but the Wife 
of Thom, had been great with child with a Son, yet they are to enter and to retain 

this until the Don be bozn 3 and if Thom. dies, Laur. to have this by ſurvive; ; 
= we 4 Don of Thom. is bozn, he fall now onft Laur. who had this by Durvi⸗ 

Alſo admit, that Thomas had a Son, who had this by Judgment of Lam and aſter 
Laur. alſo hath a Son, ſhall the Son of Thomas retain this: he ſhall not, but the 
Son of Laur. quandocunque he ſhall be bozn, he ſhall be Jopnt-tenant with him by 
the wozds of the Mill, they having a joynt title, and therefoze they fhall be joynts 
2 _—_— to the meaning of the Mill: He devileth it and his term to 

10. and Laur. ; 


Obj. Pence it hath ben Objeced, that Thom. and Laur. were by this to have 
the whole Term. | | 
Reſp. This cannot be ſo : But they are by this Mill to have this foz ſo many 
pears as they ſhall be without iſſue Pale, and then their Intereſt to be deter⸗ 
It is the office of a Judge, in the Jnterpzetation of a Will, to give unto every 
woꝛd in the ſame its true foꝛte and ſtrength; ſo that by this Conſtrudion, this ts 
to be done here, that by this Will the Leaſe is to be to Thom. and Law. until the 
02 either of them ſhall have iſſue Pale; foz the Eſtate of Tho. and Laur. herein, 15 
to be taken with this limitation, (S) until, & c. But if anp other conſtruction ſhould 
be made of this Will as foz the Defendant, they would have it to be, this ſhould 
be to make the Teſtato2 to ſpeak things contrarp in themſelves : If they would 
have this to be ſetled in Thom, and Laur, by this they ſhould offer great violence un- 
to the Mill, and ſhould by this infringe the intent and meaning of the Teſtu, : 


wy 
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— itt, if this ſhould be ſo, by this no pꝛoviſion ſhould be made for the Gzand- 

en, and ſo this ſhould be taken away, which was the chief ſcope of che 
will. 


lo if it ſhould be ſo, they would by this infringe the later part and ſcope of the 
Will, which was to have this Leaſe to come to the two Dons of Hemy Blamford 
jis on in law,foz default of iſſue Pale of his own Sons; and this ſhould be alter⸗ 
Ait by the conſtruction made, this ſhould be ſetled in Thom. and Laur. abſolutely; 
ris ſhauld be by way of diminution, and to abzidge the wozds of the Will. 

Allo by ſuch a Conſtruſtion as would be made, they muſt add wozvs co the 
will, (S.) they muſt add che wozd (then) and where the clauſe. was befoze indefi- 
nie, by this conſtruction they are to make it lo, (S.) It they then have no Sons, 
1 lo by this they will reſtrain che generalicy of the Mill unto a ijme certain: 
Sit ſuth construction ſhall be to make a clog to the Will, and this ſhall be to offer 
wlence unto the Mill; and to this it map be laid, maledicta expoſitio, que cor. 
nunpit textum, either by addition co the Mill, oz by any diminucion of che lame: 
this ſhall ſuffice fo che firſt part of the Mill: And this is not unuſual in our 
Fals foz Judges to make conffrugion ok Wills, accozding to the intent and 


— — — 


ning of the parties, as appears in *lowdens Conimentaries, fol. 541. in Para- p;ywaess - 
wor and Yardleys Caſe, where one in the firſt part of his Mill did deviſe His Commentaries 


there in conſtruction of this Will, to make all the woꝛds to ſtand accozding 
u the intent of the Deviſoz, did interpꝛet this, Firſt, to be a deviſe of the Renc 
6 D. and afcerwards to be a deviſe of the Land to J. S. charged with the Rent 


ub ſo there, if a man in che firft part of his Will doth deviſe his Land to J. S. 


ad in che later part ok his Mill he doth devile che ſame to J. N. The only way 
. all the woꝛds of this Will to ſtand, is to make them both to have a joynt 
in this Land; and this is the office of a Judge. | 


Lind to J. S. and afterwards deviſed a rent out of this Land unto J. D. The fol. 541, 5c. 


Indas touching the like conſtruction made, appeareth Coke 1 pars, fol. 76. b. coke 1 pats, 


it Kedons Cale, and in 19 Eliz. Dyer, fol. 357. where Chick deviſeth a Youlſe in f. 76. b. &c. 


wLane to Alice his Couſin in Fee-filmple, and after her deceaſe to W. her Son, 
mh W. was Heir apparent unto A. and no Eſtate limited unto W. the Judges 
there found a way to make all the wszds of the Mill to ſtand, they there adjudging 
keto be but Tenant foz life, che remainder co the Son foz life, che remainder 
uin Alice in Fee 5 ſo here in this Cale. | 3 | 
is one of che moſt difficult things in the Law, to make a true conſtructien of 
Till, when one by conſtruction makes all the wozds in the Will co ſtand, by 
is he hits the true intent and meaning of the Deviſoz, ; 
2, The ſecond Point ariſing upon the wozds of the Will, (S) Zhen mp Will 
I have this reſerved and put out: In which it is to be conſidered what manner 


— 2 is to his Gꝛandchildzen; he gives no Eſtate to them; he hath limited 


Athts J will not feek Caſes to inſiſt upon, as where a rift of the Profits of 
and, co be a gift of the Land tt ſelf; this is a plain Caſe ; Put it appears here 
"Re wozds of the Mill, he deviſed this to Thom. and Laur. (if they have no Sons) 
uit they have, then their Dons to have this: Ey this a plain àAntereſt is given 
them; lo lap theſe words together, (S.) che putting fezth, with the gift co the 
fuers, and ſo all will well follow conlequentlp. g „„ i 
30 Hl. 5. Brook, tit. Ettates, placito 74. Fitz. tit. Deviſe, . placito 22. & man deviſes 
lud to thier men, and that one of them ſhall take the Pꝛofits, and dies, this makes 
tue in him, and this is but an Eſtate fo; life. . LES, 
3. A deviſe of che Pzofics of the Land, is a deviſe of the Land it ſelf : A Feoff- 

in Nee made, reſerving the Pꝛofits, is a void Reſervation 3 and ſo upon the 


hole matter, the Plaintiſt here hath a god cicle to this Leaſe by the Will, and 


ent ought to be given foz him. | Rx 
4 Þ | 3. Croke 


30 H. E. Efo. 
tt. & C» 


? 
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3. Croke Juſtice. It is a very hard thing to dzaw a perſpicuous Cenſe ane of 
. dubious wo2ds 3 as this Caſe here fs upon this Will, Judgment ought 10 be zun 
fo2 the Defendant 3 and that the Plaintiff, the Son of Thomas comes her 
tempus petere, ſecundum nomen, ita res eſt: Teſtamentum eſt teſtatio mentis Th 
the Plaintiff is not to have this during the life of his Father, 1 
It mult be agreed, that ſubtilis conſtructio is not to be, and that Turpis ag pas 
quæ non convenit cum ſuo toto. | 3 
It muſt alſo be agreed, that ſuch a conſtruction ought to be made of 8 mil y 
which all the wozds may well ſtand together. 1 4 
Coke 3. pars, It is a good Rule put in Boraſtons Caſe, Coke 3. pars, fol. 20. b. fo; conffrugin 
CC, of Wills grounded on this reaſon, Quia teſtator eſt inops conſllij. | 
In the argument of this Caſe, J will by my conſtruction, make all the wan; 
and parts of the Will to ſpeak and ſtand well together; Whether thele wozs in 
the Mill are to be referred to a conditional bequeſt, oz to the taking of Thong 


and Laurence jopntlp 2 
Theſe Gꝛadations ought to be obſerved in every Will, (S) Firſt, Quid. 2, qu. 


bus, &. 3. Quomodo. | 

And in theſe ſteps J ſhall go in the confiruction of this Mill. 

This old Thomas Blamford the G2andfather obſerved a good courle, Satutun ec 
omnibus ſemel mori, & difpone domum tuam, nam morieris 3 here he makes his 
diſpoſition, ; VB Y 

1. Quid, (S.) his Living called Goweus 3 this is in peace. 

2. Qiibus, Me had here four perſons in his Epe. 

1. The Wife of his boſom, chara uxor, chara conjux. 

2. Mis Childzen, grati liberi, grata pignora. 

3. The Sons of his Sons. And B 

4. Ye had a purpoſe to continue this in his name, and this was the intent of old 
Thomas Blamford. i 


1. To his Wife, Quomodo, this ts in peace: In ſecunda quæſtione qa Quo | 


modo, this was not abſolutely to her foz her life, but upon condition that he houly 
not ſell it, and not otherwiſe, and this De modo habendi. | 

If it had been demanded, but who ſhall have this after the death of his Wites 
he would then have anſwered, my Sons Thomas and Laurence: Eut this may laff 
longer than their lives; if he had been demanded, who ſhall have it after them? 
his anſwer, Ik they have no Sons, then they to have the ſame joyntly: Qui bene 
interrogat, bene docet: Jn one degre they are to have it, if they have Dons, aud in 


another degree if they have no Dons, ; . 
Ik they have no Sons, there they to take it jopntly, and the Survivoz to have it; 


otherwiſe if they have Sons, there no Durvivoz to be; and by ſuch conſtruction thert 


will be no contrariety. The which will be, if any other conftruction be made ofthis 
Will; and this would be vim literæ, & vim naturæ ſecare here he did [& ante cules 
ſuos, that His Sons had no Sons, and therefoze they Simpliciter & abſolute were £0 
have this, Intricacy and inconveniency would enſue, if any other conſtrution houly 
be made. This Thomas here an Infant would put out his Father, this is ante teur 
pus petere, & filius ante patrem, and to make this to be ſo, would be ſubtilis copſirucio. 
But ex præcedentibus & conſequentibus, conſtrut ion ought to be made, and ſo by this 
conſtruction it would not be to offer vim Literæ, noz pet vim naturæ. Another ching 
to be obſervev in this Will, (S.) If they ſhall have any iſſue Pale; then this 
all be reſerved and put out, &c. this Clauſe hath an Emphaſis in it (reſerved) foz 
whom, and from whom from him who was to have this by Hurvivoz. Ne js pol 
ſeſſionis, Ne jus proprietatis, by this Will is given to this Infant. And by Implica⸗ 
tion, an exp2eſs deviſe to his two Sons, is not to be controuled; and ſuchconfiriufton 
fo be made of a Mill appears by Frenchams Cale, in 2 Eliz Dyer, f. 170. Anoihet thing 
is alſo to be obſerved in this Will, (S) The Sons of the Sons to have this, * 


& 
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x ordine (S) in the third place, And in the fourth, others to have it, who are named 
i the Mill. And ſo by this Will, the Defendant hath a good title; and conle⸗ 
nlp Judgment ought to be given foz him. : 
, Coke Chief Juſtice. Virgil in his Georgicks well ſaith, that there is no ground 
herren, but by fruitful Yugbandzy it may be made good; and this is very true, 
b here, in this barren Cale which hath been made a good Caſe, J do agres 
the grounds befoze put foz conſtruction of Wills, But vita regulz eſt ap- 
ao. This Cal hath been very well argued, In this caſe upon the Will, J 

the Plaintiff co have a good title, and that Judgment ought to be given 
iu him. Ik the Rule be true, every ſpectal caſe hath its ſpecial reaſon, Thep 
vhich do put many caſes upon general grounds, do the leaſt hurt to the caſe in 

Sony | 
dg . Rules are to be obferved foz conſtruction ok Mills. 
Firſt, The intent of the Devifoz is to be obſerver, = - I 

ms W 2 This intent ought to be taken and collected ont of the Will it ſelf, 


Qu- 7 This intent ought to agree with the Rules of Law. | = 

In this Will J ſhall examine the meaning of this good old man here, Whether 

th ons of his Sons to have this Leaſe, and his own Sons nothing As to this, 
1c: W 6andfathers ſometimes have as great an affection to their Gzandchildzen as t6 
his W their own Dons. Me hath here pzovided foz his Dons in his life time. 

1. By this Will his Wife is to have this Leaſe foz her life. 

In this Will, this is to be obſerved; that none hath any abſolitte Effate given 

into them by the ſame; (But the Dons of the Sons only) The Wife the hath a 

unditional Eſtate, his Sons alſo have a conditional Eſtate. But as foz his 

$zandchilzzen they are to have this Leaſe by the Mill abſolutely ; and by theit 
| uch the lame is not to revert again unto Thomas and Laurence, but unto the Ads 
old niniffratozs of the Sons; after her death, J bequeath it (8) Gowens, and mp 
um to Thomas and Laurence, if they have no Sons; if he had been demandey 


o⸗ this, (what if they have Sons) then it is plain chat by the wozds ok this Will, 
duly Lanes and Laurence ought not to have this omnino, ( equally and jopntlpy) this 
5 unto the Eſtate if they have no Sons; this is not to be referred to Chil⸗ 
1164 n 

laſt As to the intereſt in Gowens; (if they have Sons) there is then no queſtion that 
m: Thomas and Laurence are not to have it; this is as a Condition pꝛecedent to them; 
bene Ache conſtruction of Wills, we are to conſtrue wozds accozding to Ecymologies ; 


thy. two are not to have joynt-Sons 2 his intent by the ſcope of this Will, was 
yefer his Gzandchildzen (by the conſtrudion which hath been of this Will) 


rink 1 have Dons, 02 have no Sons, the Fathers to have this Leaſe firſt befoze 
[this Tie firſt point in this Caſe material to be ronſiderev, who was oziginally in⸗ 
calos Wi ded co he advanced by this Will, The Sons ok his Sons, If they have no Sons 
xe (0 iche death of che Mike, his Sons then to have it: Yow long are they to have it? 
ould Wt Will clears this (S) But if it pleaſe God to beſtow on them Pen⸗childzen, 
teur a my Will is, that it be referved aud put out, &c. Then when bozn, to the 
ct. Wl Wand p;ofit of them, There is no doubt at all to be made of this. Maledicta 
this wpolitio que corrodit viſcera textus. By the conſtruction which hath been made of 
thing WI Will, they would couple this (S) if they have no Sons, to the death of the 
| this le. This was no diſtinction in his intent, the time of the birth of the Sons is 
d)foz here material, Eut quandocunque, this ſhall happen, they then p2eſently to 
s por kie it, and this is the reaſon given in Shellyes Cale 1 pars. Vs that no reaſon can 
plica- gude from the time of the birth, foz the ac of God ſjall never bꝛerd anp Cala⸗ 
n I ur to one who is not bozn. It is to be obſerved foz a Rule, generalia verba; 
i © | Þ 2 gene⸗ 
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generaliter ſunt interpretanda, and this is a Rule in Law 2 If it Gall leaſe En 
to, &c. then. There is no reaſon to pzejudice thete Gzandchildzen if bow ove 
hour befoze oz after his death, His intent by this Mill was, when they ale 
bozn, then to have it. Me died x. Martij he made his Will in January befeze; whey 
the firſt Thom. Bl. died, the poſlibility did then veſt pꝛelently in his Sons Thom 
and Laurence, aud he did know this, that they had uo Hong at the time ef his dag 
by the Mill Thomas and Laurence te have this Leaſe, if they have 0 80115 
here they have Dons, ergo. | * 3 7 

Ey this conſtruction, I ſhall make every wozd in this wth to ſpeak, If 
have no lons, then they Thomas and Laurence to have this. Eut how long The Win 
anſwers, when they have ons, then they to have it; they are vozn, then they, 
the Dons of the Sons to have it, and they have an abſolute Eſtate therein, thi 
Father had but a limited Eſtate in this Leaſe, and no Eftate at all therein, if 
had Sons, If they had no Bons, then after their deaths, the ſame to go to 
Blamfords two Dons, in manner as befaze, maledicta expoſitio que corrodit viſeer 
voluntatis. As to the wozds in the Will of Reſervation, It ſhall be reſervey any 
put out, &c. Here is a poſſibility ypon a poffibility; how this can be, may be 
queſtioned upon the Opinion of Popham Chief Juſtice. As touching this, le 1 par, 
fol. 155. in the Keno? of Cheddingtons Caſe, where Welkdens Cale, Plewdens Com- 
mentarjes, fol. 520. ig cited. | : | 


JI agree, that ſometimes one poſſibilicy ſhall not beget another, as touching this, 
Coke 1 pars, ſ&.7 H. 4- fol. 16,17. one gives Land to a man not married, and to a woman, aud 
fol. 155, Kc. to ths Yeirs of their bodies, this is an eſtate tail in them veſted, there is a future 
poſſibility of a marriage; they initermarry,afterwards they are divo2ced 2 their iſle 
not to in beric by the divoꝛce, their effate is nom turned into a frank-tenement, No 
poſſibility executed, & peſbbilitas diſſolutionem executionis, hall not be revived, 
Ak Land is given to a married man, and to a married woman, and to the Heir 
15H . fol. Of their bodies, by 15 H. 7. fol. 10. 40. Aſſiſar. placito 10. Plowdens Commenta- 
10. 40, c. ries, fol. 3 5. a. in Colethirſts Cale, aud in Chidleighs 1. pars, this Reſolved to de 
a pꝛeſent Eſtate tail; this is moze remate than the other, and pet a preſent Cftare 
tail. Ik Land be given to two married men, and two married women, and u 
24 E. 3. fol. 29. the Peirs of their bodies, by 24 E. 3. fol. 29. this doth veſt in them, queſtioned 
whether they ſhall have an Eſtate tail pꝛeſently, upon this poſſibility, of croſs mar- 
riages, they have joynt Estates, and ſeveral Inheritances not upon the poſſibility, 
poſt executionem ſtatus, lex non patitur poſhbilitatem. If Land be given to & may, 
and to two women, and to the Beirs of their bodies, here duplicationem poſſ- 
44 E. 3. Fits bilitatis Lex non patitur, 44 E. 3. Fitz. title Fail, placito 13. ruled accoingly, 
tile Tail, pla- where Land was given to two Pen, and to a Woman, and to the Peis of 
9 their bodies but foz life, But we here in this Caſe are out of all thete 
grounds, We are upon the veſting of a poſſibility. It is a plain Caſe, that rhis 
may ſo be, as this caſe is, foz otherwiſe this. would ſhake all common aſſurances, 
here 1. to one Bon, 2, to another, and ſo if there be a good ground-wozk rofuppo2s 
this, it ſhall be good. Ik a Leaſe foz life be made to one, the remainder to the right 
reps Peirs of another, and afterwards to, &c. in Paramour, and Yardleyes Cale in Plow- 
84 4 dens Commentaries, expꝛeſs authozity foꝛ this, where all the remainders are allon⸗ 
ed to be good. Mich. 34 & 35 Eliz. Locrafts Caſe, put in the Redo}. of Ched- 

ingtons Cale, 2 pars, to this purpoſe, 7 E. 6. Brook Gzants placito 134. 
Caſes, fol. 95. placito 437. if one grants his term after his death, this is not gp0d; 
but if it be by way of Leaſe, it is good. Do E. 3. fol. 27. a Leaſe made 10-0xe {02 
life, reſerving foz the firſt ſeven ycars a Pepper-cozn, and if he will hold ir after 
then 201, and binds him to reparations foz the firſt ſeven pears, after the ir 
leven years he will not hold longer, an Action of Covenant lieth fo} not _ 
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1 ettcatoꝛy Deviſe is good, as appearech in Matthew Mannings Cafe, | 
Coke 8 pars, 


WA It hath' been objected, that changing of the woꝛds makes a change of his *. 
tag. 1 
3 1510 this: 1, Ye here gives it unto — two Dons, 2. Ik they have Sons, 
then the lame to be reſerved and put out foz chem, &c. | 5 
lis Reſervation amounts unto a Gzant, as appears by 8 E. 4. fol. 8. b. 20 E. 4. 8 E. 4. fol. 8. 
fl 13. b. ſo reſolved 26 H. 8. fol. 2. 21 H. 7. fol. 11. 35 H. 6. fol. 34. that a reſer⸗ _ 
wtion amounts unto a Gzant, a fortiore it ſhall be ſo in caſe of a Mill; reſerved, 
din as much as to lap, pꝛeſerved foz the Sons of his Sons; reſerved,put out foz 
ofit, &c. all theſe wozds do give an Intereſt, | 

The reaſon of this Cale, his own Sons not to have any Intereſt by this Will, 
ifthey have Dons 3 ik they have no Sons; che meaning of the Teftatoz by theſe 
vans appears to be, that by the birth of the Sons, the Intereſt of the Fathers to 
ie by this pzeſenily determined, (as there were Cenſores morum, & tutores in Rome) 
u we here are foz the Dubjects, | | 

Inobe this, in regard that the Infant here is but of eight years of age, and he 
jlikelp to have Judgment given koꝛ him; and therefoze we are to take the lame 
kutle fo2 him, as we did in Requithes Caſe here, by wap of pzoviſion ko2 him; 
he will be 13 years befoze he will come co have a difpoſing power of the term, 
znd his Guardian oꝛ Bapliff may die befoze,and cherefoze they ought here to put in 
Pecurity to be an{werable foz this, 45 E.3. by the Gzant of the Pꝛofits of the 
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jo and, the Land doth pals, | | | 
we Cle & Dodderidge. Af the two ons hay ten Bons, they all ſhall have the 
int WY Vale rue. T | 
No Croke, By this Will it is thus to be, that if they have no Sons, then the Qur- 
hey to take place between them, but osherwiſe if they have Dons. 
irs Pads Kule of the Court che Bayliff to be bound to anſwer the Pzofirs to the 
. id (o.by the Rule of the Court, hy three Judges, (S) Haughton, Dodderidge, 
war YN & Cate, Judgment was given foz the Plaintiff; But with a Ceſſat of Execution judgment cr 
9 is Wl dl Termin. Paſch. next enſuing; 5 the Plaioriff, 
one) 15 | ; at” 1 l &c. 
wi 5 | | „ 
„ Codd Plaintiff againſt Tarback 
off. 3 | : : 
+1 wo Dtiefendant. 
s of WS © EFENAANT. 
1 t. 


ans 1 being brought to the Bar by a Habeas Corpus upon the Return, it ap- A Haba cor- 
pont peared that he was committed by the Bigh Commiſſion Court, foz refuſing ys, Alimony. 
inhe Wl ew Alinrony, fox maintenance of hts' Wife, anv'foz kpraking diverſa oppro- Mo: 840 0e 
ld verba : The Court was moven to Have him bailed, the return being inlüffi⸗ Ro Re = 4 
os in, it being not ſhewed what the wozds were, noz when they were ſpoken, and Poſt 142. 
hed- un tertain cauſe ſhowed of the Impꝛiſonmont. 5 | 
woke Cole Chief Juſtice. The return here is nor godd, the caufe of the commitment 
vod, ithis return, ofight certainly to appear, ib is here altogether uncertain, the time 
in Wertain when che wozds were ſpoken, it might be in the time of Queen Elz. and 
dr MW Lie Caurt all clear of Opinion, That the Neturn here is not good, 
ng: ll; Coke, Ep the Law of God none ought to bo Impziſoned hut wich the cauſe 176 
1 | | p2eſle 
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Indictment. 
x Ro Rep. 245 


Stat. of 32 l. 
8. cap. 10. 


A ſecond de- 
Hverance. 

1 Ro. Rep. 246 
2 Ro. Abr. 406. 


2 9 — 
rw in the return of his Impzilonment, as appeareth in the Ads of the gy, 
ſtles. * 9 12 

| The whole Court agrerd, that the return was not good, and ſo by the ule il 
the Court he was bailed. 


Coke. This kind of Jmpziſonment is much to be diſliked, being a very greac 


grievance and veration to the Subjeas. 


The KING againſt the Univerſity of 
Cambridge. 


P an Indictment foz a Riot,p2oſecuted againſt the Univerſicy of Cambridge, fy 
the impꝛiſoning of one there by the P2octers, fo2 matter of Incontinency,chs 
pzolecution was foz a Riot, made by the Pꝛocters in their ſearch, 

Coke Chief Juſtice. They have a Charter to Jmpaiſon there foz Incontinency 
but this their Charter is void: They have alſo an Act of Parliament to enlle 
them to do this, (S.) 32 H. 8. cap. 10. and this is che reaſon that the Progers oe 
Oxford and Cambridge may Impziſon foz Jncontinency. 

This matter was at the Council Table, but they there could not determine of 
Riots. | 

The Lo2ds of the Council are the Repzeſentative Jody. of the King: If the 
Council-Table do ozder that the Kings Attozney-General ſhall enter a Non ul 
proſequi, this is good (but this Power which they have doth not appear unto us) 
and the Rule of the Law is, Quod de non apparentibus, & non exittentibus, eadem 
eſt ratio: Mere there hath been very great negligence in them, & ia fem- 
per habet infortunium comitem: Mere the Indictment was againſt the Univer- 
ſity of Cambridge, and pꝛolecuted agatnſt them by their negligenet, almoſt to an 
Utlary. | 


The Court all agreed in this, that their beſt way is now co plead to the Jndic- 


ment, and to ſhew their Charter, and alſo to plead the Act of Parliament: Aid 
then the Kings Attoznep-General may confeſs this to be ſo ; and this is the beſt 
wh now foz them, it being thzee years ſince, and lo very great negligence in 
them. 

And they all agreed in this, that this is clearly the ſuit of che King, and there 
is but one Complaint, and the King may ſurceaſe this when he will, and the king 
Attoꝛney may enter a Non vult proſequi. 

Coke. The Council⸗Table doth not uſe to meddle with Riots: This was the 


direction given by the Court, the which was followed, and lo ended this way, the | 


ſame being never after moved again, 


igainſt Langhorz & Al. 
Defendants. . 


Entred Hillar. 12 Jac. B. R. 
Rot. 1256. 


Flint Plaintiff, 


1* a ſecond deliverance againſt the thzee Defendants, as Conuſees,who did make 
Conuſans as Eapliff to one Leak: The Caſe was this, A Rent-charge nas 
granted unto Leak, to be paid at the two uſual Feaſts of the year, &c. and if the 
lame was behind at any of the Feaſts, oz 21 days after, then to diſtrain, &c. = 
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hs as the Conuſces, fox this Rent behind, did take the Diſtreſs; afterwards 
ne any Avow2y made, one of the thze Conuſes doth releaſe unto the Plainciff 


Ruddocks Cale, Coke 


* 
— 


apliff the releaſe here is but to var him, as to have any teturn and damages 
phe Bailiffs, petunt retornum & damta, they all thzè are intituled to the 


(che. The time of the Releaſe here is to be confidered, then he had nothing in 
bis; but as a Servant unto Leak, he had nothing to demand, bitt by the command 
(ach a one he had taken the Diſtrels; then they come to make Conuſans as 
Biliffs to Leak (but befoze this Conuſans ſo made) one of them doth releaſe all 
Imands, (whereas he hach nothing to demand.) By 49 E. 3. fol. 2 5. Ik a Bailiff 
kh ayow one way, and the Paſter another way, the Avowzy of the Paſter ſhall be 
when; and it. is a very plain Cale, that the releaſe here of the Servant is not god, 
e hach nothing to ground a releafe upon, if this releaſe had been made after the 
dun, there peradvencure it might have bien another Cafe, but here the relcaſe 
yu befoze the Avowzy, and ſo without any colour of queſtion, the ſame is 


Raughton Juſtice. The Caſe in 21 E. 4. fol. 43. will go very far in this Cafe. 

The Court all clear of Opinion, That this Keleaſe was not good, i. and there⸗ 
eh the Rule of the Court a Return was granted, this Releaſe being no bar af 
Upon this— 88 ens: In oat 2.) 


Coke 6. pars 
fal.2 5. in Rude 


E. 


49 E. 3. f. 25. 


3 — moved the Court pro Retorno habendo, and by the Rule of the Contt « Retorn 
was granted, there being no colour (as the Court obſerved) to maintain this granced per 
Male to be good, when as the party which made this Releafe had norhing in „n, 


In at that time to releaſe. 
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Termin, Mich. 15 Fac. 
Slingsby Plaintiff againſt Lambert 
Defendant. 


Entred Termin. Mich. 12 Jac. B. R. 
Rott. 540. 


1 an Action upon the Caſe brought by the Plaintiff as Eretutoz againf th 
Defenvant being Sheriff, foz an Eſcape, and had a Judgment given fo; hin 
per nomen of Executoz. 


for an eſcape.  ' Which Judgment paſſed by Non ſam Informatus 3 upon this Judgment, a wi 
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dk Erroz bꝛought, and foz Erro: aſſigned, becauſe the firit Judgment wag givg 
. Him as Adminiſtracoz, any this Action faz the Eſcape, and the Judgment pe 
t was per nomen of Executoz, and fo a variance. TE 
It was urged, that the ſuit was firſt commenced by the Plaintiff in the Aton 
as Adminiſtratoz, that afterwards he found the Will, by the which he himſelf ws 
made Gxecutoz, and therefsze by the name of Exetutoz he had Judgment, and the 
party tn execution who was ſuffered to eſcape, and upon this eſcape, the Jcion 
upon the Cale was bzought by him, which was well bzought, and che Judgment 
3 and fo the per nomen, this appears by 9 H. 6. fol. 1. and 31 E. z. 
Ol. 1. | 2 1 3 * ; h a 
The fitft Action here was as Adminiſtratoz, and ſo he had his Judgment again 
Brown as Adminiſtratoz, and had him in Execution, who was ſuffered to eſcape, 
Againſt this it was alledger, that this Action upon the Cale foz an Eſcape was 
brought by him as Erecutoz, grounded upon a fozmer Judgment given fo} him 
as Adminiſtratoz, which cannot be good. = 
© Dodderidge Juſtice. The Caſe is this, one recovers in Debt as Adminiſtrato), 
hath Judgment, and the party in erecution, who eſcapes 3 Afterwards he finds the 
Mill, by which he himſelf was made Crecutoz, whether he ſhall have an Aion 
upon the Caſe, oz an Action of Debt upon this eſcape as Exetutoz is the queſtion 2 
the Adminiſtration is granted upon no Will found, he recovers the Tebt, after- 
wards the Will is found, by which he is made Crecutoz to the ſame party, and 
20ves the Mill; clearly this ſhall now be aſſets in his hands. Eut ſuch an Cze- 
Uutoz ſhall not have a Scire facias upon the firſt Judgment, becaule he is not party 
to the Retoꝛd. „ | e 

Haughton Juſtice. The Exetutoꝛ here hath no pꝛivity to ſue Execution, upon this 
—— becauſe tbe Scire facias depends upon the firſt Action, and to his he is 
not pꝛivp. h 233 
Dodderidge. J agre that be can have no Scire facias, he hath him here in Ex⸗ 
etution as Adminiſtratoz, ſo that now he remains in Execution asa pledge io} 
the Debt; after he finds the Mill, and perceives himſelf to be made Executor, 
pro ut by the Mill: put che Cale that the party pays the mony recovered to him, 
may he not now well diſcharge. him, declaring ſo much unto the Sheriff? clearly he 
map, and if the Sheriff upon this matter ſhewed thug unto him, will not pet de⸗ 
liver him, he may then clearly have againſt him an Action of faux Jwpzilon- 
ment. 

Croke Juſtice. Ey this pꝛobate of the Will by the Adminifſtrato2,who recovered, 
by which he is made Executoz, is the Execution upon the fozmer Judgment, by 
this gone ⸗ clearly it is not + though the Look of 2 R.3. fol. 8. hath ben cited to 
the contrary. | 

Dodderidge. 
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Dodderidge- That is where another man is made Executoz, and not where the 


In, 


* 


is made Exetutoꝛ, as here in this caſe; It the Adminiftratoz hath one 
phe foz Debt, the Sheriff ſuffers him to eſcape, he bzings his Action o 
pee againt the Sheriff foz this eſcape, and herein recovers after all this, be 
avs a Will,by che which he himlelk is made Executoz, ſhall noc this recovery thus 
jy now be good: clearly it ſhall, and this mony thus recovered againft the 
4 — ſhall be aſſets in his hands, and no Audita querela in this Caſe lieth foz 


„ ſy: 


— A he be ſuffered to eſcape, the mony not paid, and all this at his ſuit, as 
diminifrato2 3 afterwards he finds the Will by the which he is made Executoz, 

poves the fame 3. ſhall this monp now be loſt which was recovered, and the 
arty in execution foꝛ it 2 clearly it hall not. oo S, ng f 

ton. Now upon the matter this is a void Adminiſtration, and how tan 
vilcharge the execution of the Body, chere being no ſatisfaction given of the 
ae The Executoz here is to have an Anion of Debt koz the mony due, but 
e is not to have execution df chat which was done upon the ſuic, commenced by 
<> Adminiſtratoz 3 here it is like unto a Scire facias, a thing Executgzy begun by 
enn an Executoz cannot pꝛolecute this, .noz have un Execution 


wi ade. If the party in Execution ſtands as a pledge foz the Debt unto the 
nini , thall he not do ſo to the Executoz : clearly he ſhall, Jf an Executoz 
teovers a Debt, and hath the party in execution, who is ſuffered to eſcape, the Ex⸗ 
ile makes his Executoz, and dies, ſhall not this Executoz of the Executoz have 
1 Adion of Debt upon this eſcape 2 without all queſtion he ſhall have it, foz he 


* 


um Eftinez into the firft man. = os 
Haughton.'Ff the firft Erecutoz dies inteſtate, hig Avininiltratoz ſhall not have 
LT Debt againſt the Sheriff foz this eſcape, no moze ſhall the Executoz 4 
re in this pzincipal Caſe have his Action againſt the Fheriff foz the eſcape of him NN a 
jo tas in crecutlon at the ſic of au Aöminiſtrato sz. _. againftone,. 
Dodderidge & Croke were clearly vf'a contrary opinion, and ſo without any ended by. 
\nther debate, this Caſe. was adjourned fo a further time, but was never moved agreement, 


5 the parties perceiving the opinion the lame (ut audivi) was enden by 
Its ; | | h | ; 
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The KING againiſt Sir Nicholas Poynes 
and his Son. 


| Ho were indicted fo, murder, and committed to the Marſhalſey, without Fail , Ro Rep.268. 
nente. TS: Eadictment 
 Trotrhan" moved the Court to have them bailed, becauſe they were not indicted for murder. 
uh the Cozoners Jnqueff; and no Uetdict as pet given up by them, and that as 

e it was ſe defendendo. me !. - | 

"Coke Chief Juſtice: Af one do kill another, it is not known at the fitſt, whether 

his be murder oz not, Fo ; 1 
the Statute of Weſtminſter the firſt, cap. 15. fo; the death of a man, in eh Stat. of jveſt= 
be iCaſe he is not to be dailed, By the Statut ok 1 & 2 Philip and Mary, cap. 13. a #n{tr the 1. 
, is to be bailed in caſe of Pan-ſlaughter, if he be bailable by the Law, „F. 2 5% K 
on- x in caſe of Pan-flaughter he is not bailable in all Caſes, If he confeſs the zur. cap. 18, 
| te; he is not batlable. Foz the death of a man, J will not bail any one, (unleſs 

ed, 105 the Command of the King.) We map bail one here fo; Treaſon, but this 

h | not do. R 

S N Haughton! 
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Hanghton Juſtice, Ft he vo confeſs this to a Juffice of Peace, that he vin tg 

Bail refuſed he is not to be batled, _ Eo 5 en 
to be taken. Coke. So ſhall it be foz a notozfous Pau⸗ laughter, he is not to be ballen. 
The Court refitſed to bail him, anv ſo dy the Rule of the Court they were ſets 

back again td the Marſhialſey, | FED "re lens 


Nota. Nota, That one having a Judgment in this Term, upon which 3 i 
Uric of Erroz bzought, bearing Teſte the laſt Term, returnable in this Tam 
the which had che Þ x nent, came to the Clerk to have out his Execution; the 
Clerk upon view of the Noll, aud firibing no mark thereon foz a Writ of Et 
took out the Exetution, after Execution granted, the Roll was then marked fo; the 
UUrit of Exro2, with an Antedate and a Superſedeas delivered befoze Execution dme, 
che Shetiffs Deputy makes his Matrant out foz doing of execution, 

Coke Chief Juſtice & Curia. Me will not allow of thele Antedates. This is « 
very great. abule to the Court, 4 to enter a Writ of Crroz with a rccipitur of the 
Taft Term; this courſe cannot but be very much difliked by us: this is the ſecon 
we have knozun of this kind, take herd of the third, fox this is a very great aute, 
and not to be ſuffered Foz the pꝛeventing of which hereafter, by the Aale of the 
Court an Oꝛder was entred, That the Clerks do mark the Roll pzeſently,(S) chat 
is to ſay, the ſame day that the Mit ok Erroz was taken out. 1 


1 E 4 1 Nota, Mhat in an Ejectione firme the Juty found fo2 the Plaintiff, and one 
— ſhilling damgges, and one unn coſts, and de Incremento 17 1. The in the 
entting of this, enters it all right, (S) 1 s. Damages,.1 s. Coſts, ant 1) l. de ln. 


cremento, quz in toto ſe attin gi to 17 8. and omits the two ſhillings, © 
n 


Thoms Crew moved the Thiirt to have this amend ex. | 
| The Court granted this Tt g in the lame Fa i omillion ofthe Clerk 
only in the Account, attd caſting up of the que in toto, which is not ſo much mates 
rial, And ſo by the Rule, of the Court the-ſame was amended, | | * 


Nota, Error. Nota, Upon a Venire facias ret, fo} trial of a Ciule, t Pit $ challenged, | 

x Ro.Rep.292- Hecauſe the Under-Sheriff who returned the lame ey to ”y p, bf, im 

2 Ro. Abr. S9. tyerefoze a Venire facias de novo granted to the Sheriff, Ita quod, that the Uiider- 
Sheriff non ſe intromittat, upon this a Trial was had, Uerdic and Judgment given 
fo2 the Plaintiff, foz reverſing of which Judgment, a Mrit of Erro was bjought, 
the Crroz aſſigned was; becauſe the Venire facias was Vici-comiti, whereas the ſame | 
ſhould have been Coronatoribus. | | | | 

The Wrir of Curia. This is only an Erroz to delay Execution, and not to be maintained; 

Error quaſned, and therefoze by the Rule of the Court the Writ of Erroz was quaſhed, and Ert⸗ 

Execution - cytion granted. | ö 


granted. | 

Nota. Nota per Curiam. That the whole Term is but as one day, And thit all che 
Judgments here are entred as upon the firſt day of the Term & per Curam And 
all the Clerks all common Bails are entred upon a day certain. Fut as ft} lpecia 
Bails there is no certain day when co be entred, & per Curiam it is no erroz t 
ſap that there was no Bail entred. ; __ i 

Nota. Nota per Curiam. If a Parſon do libel foz Tythes of Coal digged out of a Pint, 
oz foz Stone out of a Quarry, a Pꝛohibition is to be granted, 


Tbe 
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L The KING and Doctor Gonge. 
dat 
Oo; Gouge being committed to the Pziſon of the Fleet, by the Court ok & Haben cr. 
t 1 L Chancery, was brought to the Bar by a Habeas Corpus, and the return was ps. 
tilt, nd: By which it appeared, Quod commiſſus fuit, virtute cujuſdam ordinis Cancel- 1 
the dr, foz his contumacy and contempt, in refuſing to anlwer unto a Bill there P. 381. 
to, W- ghibited againſt him, and he being by order of the Court to anlwer it. 
the WM *Bavghtrey Serjeant moved the Court to have him delivered, he having a Judgment 
ne, W & the Common Law in this Court, foz the ſame matter now complained of 
aainff him in Chancery: That che return here is inſufficient, the ſame being 
is altogether uncertain: Foz Non conſtat Curiæ, what Eill this was: And there co 
the ion a Judgment given in this Court, is againſt the Statute of 4 H.4.cap.13- Stat. of 4 H.4. 
1 thit Judgments here given are not to be avoided, but by a Mrit of Erroz, oz by ©P: 13+ 
1 Armint. | ” 
the Aginft this, It was alledged that this Bill pzeferred againſt him, is foz other 
hat matters, and not fo2 any thing touching the Judgment here given, ; 
Coke Chief Juſtice, & Dodderidge Juſtice. Conſider the Statutes of 27 E. _— 4 4 
3. cap. 1. & 4 H. 4. cap. 13. It would tend to the downfal of the Common Law.. 
ry if Judgrientz here given, ſhould be ſuffered to be called in queſtion in Coutts of 
t ity, | | | 
u-: Cole. It doth not here appear unto me, that the Bill was there exhibited fo2 


the lame cauſe as the Judgment here was; and 9 H. 6. f. 44. leads me tv this; 
ve are to meddle with the cauſe, Warrain was here Plaintiff in the Caufe where 
erk Uudginent was given, and the Bill of Chancery was inter Henric. Comit. de Oxon 
ies BW Plaintiff, and others Defendants ; if they receive any hurt there, they may then 
utlue the Bok of 9 H.6. and have an Action upon the Statute 3 if the Bill there 
| f02 the ſame cauſe, we would then bail him: Eut it doth not appear here unto 
i fudicially this Eill to be fo : And the Rule then is this, Non refert, quid notum 
ft ici, fi notum non fit in forma judicij: There is no Act of Parliament which 
poſibics any thing, but the party grieved may foz his remedy have his Action 
funded upon the ſame Statute, and ſo is the Regiſter, inter brevia ſuper Statut. 
Ie a thing is done contrary to a P2ohibirion by Statute, the party grieved may 
ul there have an Action upon the ſame Statute, where the Judges cannot other- 
vie aid him, and this may be obſerved foz a rule. = 
Appears not here unto us by any thing in this return, that this Eill there ex- 
ſited againſt him, was fo2 the ſame cauſe fo2 which the Judgment here was gi- 
un, and therefoze we cannot now aid him; we are now to give our Judgments 
mn the return, as it is here befoze us, and not otherwiſe : The Will there is be⸗ 
een other parties, than the ſuit here was: The Count. de Oxon is there Plain? 
__- — and here Warrain was Plaintiff, and ſo it doth not appear to be 
lame Cauſe. | n | - | 
'Dodderidge. We have power to ſee this Bill what it is“ 3g 
Haughton Juſtice, The Bill is not to be ſhewed, pro non comparetido, the Decree 
there was foz his Commitment, and dis is god, 5 | 
Afterwards by the Rule of the Court, the Bill was p2oduced and read in Court, 
nd the Cummin⸗Garden therein contained, is the lame thing foz which the Indg⸗ 
wit was here given. | | -- 
Coke. We have given our Judgment, and a Mrit of Erroz is bꝛought, there- 
Execution co ſtay, and this is juſt. „nn | 
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If they do not ſhew another Jill between this and Friday next, then in 
Caſe J ſhall vo my Conſcience, and in the interim we will confer together uymit, 
and afterwards we will herein do our Conſciences, 

Ik one doth diſſeiſe me of Land, and builds a Boule upon this Land, 3 
have a Judgment foz this, and he is not to go into the Chancery to be relieyey 5 
this; no mo2e ſhall he ſo do in this Caſe, fo2 in ſuch Caſes the Rule of Law ig 
this, (S) Caveat emptor. | : 

Dodderidge. As to our Judgment fozmerly given here in this Cale, gay 
never was any learned man (if he were an honeſt man) that was of anocher Ny; 
nion than we were of, in the giving of this Judgment (unleſs he was a time, 
ſerver.) . 8 

And ſo there was no further debate at this time of this matter, neither was the 
ſame ever moved again. 


Vaudry Plaintiff againſt Pannel | 
Defendant. 


A Prohibition 1 a Prohibition moved foz by Sir Laurence Hide, to be granted unto the County 
to Cheſter, 6.7 Palatine of Cheſter. | | | 
Ho. Rep. aas. Dodderidge Juſtice. Can you have a Pꝛobibition to a County Palatine : there 
breve Domini Regis non currit, they there have Courts within themlelves foz to te⸗ 
d2eſs all matters: If they do err there in point of Equity, the way to remedy this, 
is to go befoze the Chamberlain. 8 9 7 
The Court inclinen to be ok Opinion at this time, againſt the granting of any 
Pꝛohibition in this Caſe. | 
13 E. 3, Fitz. Afterwards at another time this matter was moved again, and 13 E. 3. Fitz, tit; 
tit. Nc. Prohibition, placit. 1 1. was cited foꝛ the ground of every Pꝛohibition. 


Coke Chief Juſtice. The Kings Bench of Ireland is ſubjea to be controul v by this 


Court: Ik one be turned out of his Freehold by the Court of Cheſter, hath he ns 


remedy foz this 2 no Erro certainly; he ought to have Juſtice done him in lune 


place oz other. | 
Dodderidge. J do not remember any motion ever made foꝛ a Pzohibition, to ſay 
p2oceding in the Court of Cheſter, foz there breve Domini Regis non currit: they 


have there ſeveral Courts to redzeſs their Erro2s, if they do err, and the Biſhop | 


of Durham may reverſe his own Judgment if he do erroz 3 ik he do err in Lav, 
a Wric of Erroz lieth here; and if we do reverſe the Judgment, the Judge is to 
be fined fo2 the lame. | | 

Coke. A UWrit of Erro; lieth here upon a Judgment given in theStannary Court, 
and ſo is Dyer, and all the Foks, go to Pꝛeũdents: To appeal to the Warden, 
and if they like not of him, then to the: Lozds of the Council. 


Dodderidge. This was ſo when there was no Duke: But if there be a Duke, 
then ta appeal to him: But J have never heard of any ſuch Writ of Erroz bought. 


and therefoze the Judges uſe to confer about this, they uſe to appeal to others, if 
they like not the fozmer Judgment. - , 
Coke. They are certainly to have remedÞ in one Court oz other: and this 


Court hath the ſurvey of all other Courts, the Kings Bench in Ireland is ſubſet t be | 
controuled by this Court, where there is cauſe : This is a great and leading Cale, 
we will therefoze be well adviſed herein: And ſo foz this time, without ſaying any | 


moze, it was adfourned to a further time. | 


Termin. Hill. Afterwards, (S) Termin. Hillar. 13 Jac. B. R. this Caſe was moved again by- 


13 Jac. ke. Sir Laurence Hide the Queens Attoznep, fo2 a P2ohibition, and to ons 


— — yay fa 
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bis in 13 Jac B. K. between Davis and Jones. A Prohibition was granted by this 

it, WM cuurt, to the great Deſſions at Denbigh, and that the laſt. Term a Pꝛohibition ow 7 3 Jac, 
jus granted 1 and cherefoze pꝛayed to have a Pꝛohibition to the Countv 
Felatine o 3 | 

10 "Coke Chief — By the Statute of 27 & 34 Hl. 8. Wales is made parcel of _ of 27 b 

is Wl his Realm of England, and thefoze a P2ohibition may well be granted thither: “ 8. 


Tut as foz Cheſter, where breve Domini Regis non currit, if my Pzedeceſſojs have 
il granted this here, neither will J do it, | | 
| any Palatine ts an exempt place, and by the general rules of Law, breve 


ISS 


Domini Regis ibi non curtit, but come you in, and we will adviſe well of this, and 
jr the Pzefidents in this Cale how they are: The County Palatine is not like 
to Wales. ER ith | 
A mother dap this being moved again. 5 | | 
"Coke, Ag to the Juriſdiction of Cheſter, and Pꝛohibitions to be thither granted, 
War 11 Jac. in Cancellaria , in a great Caſe there between Str John Eger- Hill. 11 Jac. &c. 
m Plaintiff, againſt the Carl of Derby and Kelly: The Carl of Derby was 
thiicelloz of Cheſter, and was alſo party to the Dutt there in queſtion, between 
keen and Kelly, the ſame being foz a Leaſe : De having this Leaſe, Decreed 
te che poſſeſſion of this Leaſe foz Kelly, ſo that he was here Judge of his own 
quper Caüle, and made the Decree in effec-fo2 himſelf, being for Kelly; with 
Dexree, Dir John Egerton finding himſelf grieved, being thereby put out 
pn, exhibited his Bill here in Chancery againft them, foz co have 


the 


To che heuring ok which Caſe, J and my Bꝛother Dodderidge were talled, where 

Dodderidge did cite the Caſe of 18 E. 2. Fitz. tit, Aſſiſe, placito 382. where in Trin. 18 E. 2. 

in Alle of Novel Difſeifin bꝛought againſt &c. the Writ of Aﬀſiſe was ac. 
9 th the Sheriff of Sloceſter, and this was de libero tenemento in Gours ; 

fe file did 'paſs befoze Sir John Gowens and his Companions, Juſtices aſ- 

hub to take the Allile in the, Marches of Wales; the ſame paſſed againſt che 

Lenint, who brought a Writ ok⸗Erroz, and aſſigned foz Erroz, becauſe the 

Wie was directed to the Sheriff of Gloceſter, a Sheriff of England, and the 

menients put in view were in Wales; alſo that Gours is out of the power of 

ht Fheriff of Gloceſter, by reaſon whereof he could not execute the Writ : Alſo 

thhtatute is, that Aſſiſes ſhall be taken in their Counties, and Gours is no 

ity; Alto che Writ is, de libero tenemento, in ville oz in hamel. and Gours is 

ft villa nog hame). btit is all a whole County: Scrope there anſwers to all, 

Gers is a Barony in the Marches of Wales, and that every Earony in the 

Arches hath a Chancery, and their owri Mrits; and where one of his Tenants 

kh v2ong co another, he ſhall do him right: But when the Karon is ouſted of 

145 te Baronp, he cannot have remedy by his own Writ, becauſe he is onfted 


th therefoxe is o2dafned'ffi Parliament, That when a Earon is ouſted of his 

be Barvkp, in che Marches of Wales, that he dught then to go to the Bing foꝛ 

— kchale his remedy, and to have a Writ in the Kings Court of Chancery, and 
if 


1 ſhall go to the Sheriff of the 125 Countp, ſo that the Sheriff of Glo- 
'dib terve' the Writ, becatiſe that he was the next Sheriff ; and lo foz this 
the ent was affirmed; oo of. oÞ | | 
Ind 13E. 3. Fitz. tit. Juriſdiction, . placito 23. In a Writ of Couſtnage, and 13 k. 3. Fict. 
manded rhe Caſtte of K ariv che Commote of J. (this being parcel of a Shire tit. &, 
Males, as 4 Pandzed there) it is there ſaty, that the Caffle was in Wales, where 
Kats Vrit non currit, and ſo to ouſt the Court of Jurildigton. 
is there fat; chat the Cattle and Commote were in Wales, anſwer made, 
itthis ſhould not oult the Court of Juriſdiction : Foz by a Tommote they de⸗ 
by a great Deignozp, as Lands, Dervices, and Rents, and this _ — 
a ommot 


ld 
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Commote were held of the King in chief, as ok his Corone ; and that theſe Catz, 
which were thus held of the King in chief, as of his Corone, ſhall be pleadable her 
and not elle where, 8c. And in this great Cale in Chancery, we were of minis 
that pꝛoceedings might be here in Chancery in the .ſame Cauſe, - Aktervards, the 
2. 02d Chancellor did agree with us in opinion; and ſo-the ſuit went on in the Chan. 
cery here, after the Decree paſſed in the Chancery at Cheſter. Alſo it was there 
reſolved, that a man inhabiting out of the County Palatine of Cheſter, hath right u 
Land lying in Cheſter. That foz this, he may ſue in the Court of Chancery here: 
foz he ought to have means to come unto his Right. Eut here we are out of this 
| matter of equity. | | 
13 Eliz. Dyer, 13 Eliz. Dyer, (but not in the pzinted Eook.) A diem clauſit extremum, retum⸗ 
nor printed, le in the County Palatine of Cheſter, 11 Hf. 8. Kellaway, fol. 202. a. b. where it 
11 fl. 8. c. ig (aid, that the Iſle of Man is no parcel of the Realm, neither do they there ile 
the Laws of the Land. It is like unto Tourney, when the ſame was in the Ki 
hands, And unto Normandy oz Gaſcoigne, which are meerly out of the power ofthe 
Chancery. | | | | 
The Iſle of Wight was by Ack of Parliament made parcel of the County of 
Southampton. As Wales and Ireland made parcel of England. And a Writ of Ert 
lieth here, fo2 erroneous Judgments given there: Eut otherwile it is iin errone⸗ 
ous Judgments given in the 1ile of Man, in Gaſcoigne, oz in Calice, becauſe they are 
not parcel of this Realm. | 70 
Alſo, if a Court of equity, in tale of equity, do wzong to a party, by their Des 
tree made againſt him. He is not in this Caſe without remedy, foz he ought to ſue 
unto the King by Petition, who may give unto him redzeſs by his Judges telerring 
the matter to them. And this was a great Caſe between Bir Moyle Finch, and the 


Mich. 42 & A ogd of Worceſter, and others, Mich. 42 & 43 Eliz. where the Carl of Worceſter | 


43 Eliz. & and others, upon a Feoffment were ſeized to the uſe of a Noble Lady, (O the 
Lady of Southampton. The Earl was Plaintiff in the Chancery on the behalf of 
the laid Lady, againſt Sir Moyle Finch, which ſuit was concerning the Panos of 
Raimeſtone and Stoke-Goddington. The Degree fn Chancery was faq the Earl, 
and againſt Sir Moyle Finch, with which Decree he found himſelf much grieved; 
and upon this, he pꝛeferred his Petition unto Queen Eliz. to have ſome redzeſs, 


The which matcer-ſhe referred to her Judges. And by them the ſaid Decree was 


reverſed, 13 | 
And ſo in ſuch a Caſe, the ſole and p2oper remedy is to go, and as in that Caſe, 
to pꝛefer a Petition to the King, And if he will, he may refer this matter his. 


Judges; and ſo by them (as in the fozmer Caſe) it was done, (if there be.cauſe i, 


it) the Decree made, map be by them reverſed. 


And this was ſo ſet down,and agreed upon by all the Judges, under their handg, 


That the Lozd Chancelloz is not co medvle there in.Chancery, after a 


at the Common Law, and the ſame affirmed in a Writ of Erroz; and yet there 


map be equity as in that Cale, being in Caſe of a Poꝛgage; he by whom the man? 


was ſent to be paid, fo the redemption of the Land, was by the way robbed ol the 
mony3 but pet the ſame was paid. pzeſently after, but at the Common Law, he 
is barred, and this was the pzincipal Caſe, > ed 2555 oh 
It was allo reſolved in Kelleys Caſe befoze remembzed, That one map lay a 
tranſicozy Action in what County he will, as if one be beaten in a Cin Pali⸗ 
tine, he may lap his Action where he will, r 
Where a man is wzonged by a Decree, his beſt and only way to have remedy,: 
is by his Petition to the King, and ſo here in this Caſe you ought to make your: 
add2eſs to the Ring by your Petition; and fo he may then refer this to his Judges, 
foz pour redꝛels herein. Here pou are in a Caſe of equity; and a Decree fs made 


againſt you; pou may now do, as in the Caſe befoze of the Earl of Worceſter ; and 
this is that which J have obſerved, as touching the County Palatine of os | 
it 
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e Sir Henry Warner, Fhaintiff, againſt Sacherman L 
w and Coates Defendans. . 
pi fe Prohibielon-to the Coutt'of the Dutchp 3 becauſe they there go about to A Prohibſrion 


meſtion the validity of Letters Patents, granted to Bir Henry Warner, of the to the Dutchy 
a of Mildey- in Comitat. Suffolk. * , | 268 > M e - Go 
"George Croke, og cauſe of a Prohibition thewed, that heretofoge (S) in 43 Eliz, | po Abf. 27. 
M Curr of Dutchy did then think this matter to be fit foꝛ a Trial at the Com⸗ 2. 8 
un Law, and accozdingly we had a Trial at the Common Lam and adjuvged foz 2 Ro. Abr. 313. 
mry Warner 1 and upon a Libel fozmerly againſt them foz Tythes, and ad- * 
n againſt them; and now by a new Suit in the Dutchy Court fog the ſame 
ice; and by the ſame parties, and there would queſtion. the Letters Patents tu 
aranced, which is a cauſe fox 4 Pzohibirion, Che Caſe fozmerly was this (S) 
(64 Libel fo Tit he⸗Hay againſt Coates and Suckerman, they pzayed a P2ohis 
in, becauſe they were under-tenants to the Abbot of St. Edmonds-Bury, who 
ſttſhid foz himlelf, His Frreholders and Dccupiers to be diſcharged of payment 
thes, and Hews chat he was a Freeholder of the Panoz, and had Common of 
whary there, they were held not to be within the pꝛelcript ion of diſcharge, being 
id Freehslder, and ſs by this Court a conſultation was then granted foz Sir Henry 
Funer, And now they begin in the Dutchy Court again, and there feek to avoid 
r 3 and therefoze pzaytd a Prohibition. ir 15 
ul che P2zohtbition, it was urged by==: ' - ES. 
2 rt Hitcham. That the Pꝛoceedings in the Ducchy Court is meerly as ant 
— foz the King : that Sir Henry Warner had a grant of the Tythes by 
i Mary be foze the ſuit foy Tythe-fodderz that ſuch a kind of Tythe is not uſed 
Ke in Suffolk noꝛ in Cambridgeſhire, which the Queen had pro bono publicſo. 
Uke Chief Juſtice. An Abbot map p2eſcrive foz Himſelf in Non decimando, Wut 
6 fillcrive 2 himſelf and foz all His Freeholvers in non decimando, clearly this 
fon not good. 1 N 5 40 AT; ; 
*Iolderidge Juſtice. Mhat equity can be there ſuggeſten againſt the payment of 
Nes? it is againſt the Lam of God not to pay them, „ 
"Coke, Tythes art due jure divino, mes quota pars jure humano, The Patent 
td to Dir Henry Warner had relation to matters befoze granted by Queen 
; how will they avoid this Patent in the Dutchp Court * if none £0 pay 
of this, then the Patent is void. 1 | "3 
| 'Podderidge.' There tan be no equity againſt the papment of Tythes; but there 
wp be « Pxefcriptlon, which is matter of Lam. , 
"Gke' This Court hath power to pꝛohibic them; And fo to pꝛobibit all other 
1 which vo hold plea, by reaſun a their particular Juriſdigions, aꝛ 
p have a general Jariſdiction by Act of Parliament, if they do exceed their 
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a, err, they ate by the Commdn am to be p2ohibited hy this Court. And ſo 
las t Tanre-Bacon vo bold Pole of a ſum above 40.8. to be pꝛohibited by 19 H. 6. prohibftlon 10 
| md Fitz, Nat. Brev. A Pꝛohibition is to be graute vy this Conrt 3 quia placita &c. a Court Baron, 
v3, Wee they bers Plea of a thing which belongs not to them, then a Pzobibftion 29 8. 6. Fitz. 
our. Frented; {S) vobis prohibemüs quod, &c. By the Kegifer 5 If a Cozpo- feine 
ges, WF ha dens Ped pf any matter out of their Juriſvirtion, then vobis prolibemus, pet. 
ade I ere JurifliGionem. And ſs of the Court of Marſhalley. This Court is To a Corpors 
ind  W veurbthem alſo, And this lo by the Common Law, That all particular Courts, ton. ; 
tin reſpect-of:che place, 03-of-the Cauſes to be chere determined, if chep vo ex⸗ 

it 


their Auchozicy, they are by the Common kam to be pzohivited by this Tone, 
5 ; eing 


<_——_ 


120 


To the Ex- 
chequer. 


To a Juſtice 
of Aſſiæe. 


Stat. of 2 H.s. 
To the C. B. 


Term. Trin. 
14 Jac. B. R. 


— 


A Prohibition 
granted per 
Curian. 


ſter, A Pꝛohibition granted by this Court to the Court of Exchequer. If t 
Plea of Common Pleas without a Wric of Paiviledge, as appears inter brevia de 
Statuto, if deal againſt Statutes, Pzohibition to a Juſtice of Alliſe to be grate 
quia magna indiget examinatione 3 this. is the Act of Parliament, 
And ſo if the Judges in the C. B. do hold Plea of an Appeal, a P;ohibicion ig n 
be granted by this Court, as Regiſter ; The Statute of 2 H. 5. by which a 
is to be delivered to the party, where ned ſhall be, where a Statute doch pan 
malum prohibitum, to be pzohtbited. „ lie % 1% 
We here in this Court map pꝛohibit any Court whatſoever, ik they cranſore 
and exceed their Zurildiction. And there is not any Court in Weſtminſter- Hal z 
may be by us here p2ohibited, ik they do exceed their Juriſdicions, 
is clear, and without any queſtion. | W 
Mere in this pꝛincipal Cale pou are not to go into the Dutchy Conre, any chen 
to examine the validity of this Patent made to Dir Henry Warner. - There ig ng 
equity againſt the Law of God; and there is no reaſon, but we eng: ej 
hibic them in this Cale: foz they. have there no Juriſdiction to meddle with the 


validity of theſe Letters Patents, as now they would:do. And if they will nat 
within their p2oper Limits and Juriſdiction, -we will here pzohibic them... fg 
touching theſe matters, complaint was made by them to the King of me, when we 
in this Caſe were befoze agreed to grant a Pꝛohibition, but befoze chis uns | 
they complained to the King 3 and I then befoze the King did juſfifie our octkd⸗ 
ings,-and that we well might grant a Pꝛobibition in this Caſe, The King then 
ſaid unto. me, that he was well ſatisfied herein; and he then ſaid further unto me, 
do you Jultice, and bzing in no Innovations. | 

Croke Juſtice, This Writ of Pꝛohibition, it is Breve Regium & jus Corone, any 
if this Wric ſhall be denied in ſuch Caſes, this would then be in Læſonem, exhe- 


redationem, & derogationem Coronæ; where any Court comes to be txozbitant, in 


their pꝛoceeding we have Sacramentum that lies upon us, not to ſuffer any En⸗ 
croachments by any Court. | 


Dodderidge. It is a part of our Dath to maintain our Judgments here jiven, 


and this is no Innovation; and ſo J ſhall ever do. A Conſultation hath bern hers 
granted by us in a Pꝛohibition upon a Libel foz Tythes, Termin. Trin, 12 Jac. an 
between the lame parties. And pou now in the Dutchy Court do ſuggeſt matter of 
equity; but what this matter is, the ſame is unknown to us, They are uit then 
to judge upon the validity ok theſo. Letters Patents; whether thele Letters Pa 
tents be god 02 not, this is to be determined by the Common Law, and not to be 


there cried in point of equity. 


Haughton Juſtice, Nothing is here Gewed unto us to give Juriſdiction to the | 


Court of Dutchy of this Cauſe. 'Af it be touching the natural right of T 
then pzoperly belongs to the Spiritual Court. If it be touching the validity ola 
Letters Patents, this is not to be tried there. And we ought to maintain 222 
ments of this Court. And the Court there fozmerly made ozvers foz them in this 
Caſe, to go to the Common Law, And now they fall from this again, I hath 
been here fozmerly adjudged by us foz a Conſultation to the Spiritual Court, And 
no cauſe there is here to ſuffer this pzoceeding in this Caſe in che Dutchy Court; 
And therefoze a Pꝛohibition ought to be granced. 2 5 
Coke. Me are here agreed, not to ſuffer our Judgments here given, te be ſhaken; 
but by an Aa of Parliament. And all\Counſellozs hereafter are to be take her 
how they do adviſe any of thir Clients to go into Courts of equity, aſter a Judg/ 
ment given here in this Court; and he which is præmonitus, is præmunitus. TU 
is ſaid as a Caveat, ne forte, an example be ſhewed on them. ': 20 
The whole Court agreed, una voce, nullo contradicente, fo} a P3zohibition, Jad 


fo by the Rule of the Court, a Pꝛohibition was granted, | 705 
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being a particular Court, erected foz particular purpoſes, It appears by the Neg 
<4 


and all taz 


o 
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2 Plaintiff NO" Stenor 
Defendant. 


4 lng 1gion upon the Cate fo; trover and converſion, Sur non culp. pleaded, a A Troves and 
1102 the Plaintiff, Harris Serjeant moved in Arreſt of Judgmenc, that Converſion, 

4 © Venire facias a Juro2 was named Harewood, in the diſtreſs and jurati he was 

uae) Harwood, and ſo foz this variance he p2ayed a Venire facias de novo, this 

wing like another Caſe here adjudged, where in the Venire facias a Juroz was 

u Sift, in the Diſtringas and jurati named Swiſt, and this was here reſolves 


Tr i Court agred in this, that where there is an S. foz an F. this is bab 
iy; fo they have not the like pzonunciation, and therefoze this is apparantly 


_ JuſticeſBaxſter and Baxter, this is all one; „ REES 

Longs Court agreed this to be no variance, Fo? that Harewood and Har- Judgment * 
m ſonant, and they are all one. And ſo by the Rule of the Court Judgment ite Plaintiff. 

en fo2 the Plaintiff, 


S 


2 


> 


Gough Plaintiff ant Howarde 
* | Defendants | 


- Entred Trin. 12 Jac. B. R. Rot. 8 $32: 


SST EE SDERESZS KES 


jd aun upon the Caſe foz a Reſcous, the parties were at iſſue, and upon the an ARton . 
ls a ſpecial Werdict was found; upon the Uerdia, the queſtion did arile upon upon the caſe 
Ty dion of Butlers Will. The Caſe hereupon appeared to be this, John for = | Reſcous, 
8 pollefCed of a Leaſe foz 28 years of two Tenements, in the Pariſh of 76055... 
Sriours: in Southwark, the one of them in his own occupation, the other in 1 Ro. abr.510. 
u of another, makes his Mill, and by this doth deviſe both theſe 620. 
5 unto Elinor his Wife foz the whole term, ik the ſhall live ſo long, 
Amun a Widow, and not married; and if ſhe do marry, Then he deviſed co 
— his dwelling Youſe, and alſo 20 l. rent per annum out of the other houſe, 
knencfoving what eſtate the ſhould have in the rent; whether ſhe ſhould have the 
* wing the continuance of the term, (the which he had befoze diſpoſed of) oz 
ther <2 <ould have this only fo; her life (if the term fo long ſhould continue.) 
Ns SKU he made his Wife his Executrix, and died; te enters as a Legatee, 
s takes to Yusband the Plaintiff, and dies; the rent is behind, and he 
—— foz. this, Reſcous was made, upon this the Action bzouxht, * 
by 6 3 at the Common Law moved. in this Caſe to be conſidered of. . poiots ig the 
t, het her here be any god rent at all at the begiuniug⸗ | Caſe, 
audly, Whether here be any ſufficient agreement, tu take this as a Lega- 
* be ſo. Then N 
He Ven long this rent ſhall habe continuance- 7 whether dung he life 
Hine oy during the 28 years 2 . 2 
| this Caſe was-argued at large this Term, and in Termin. Paſch, 14 Jac. BR 
75 Heath and Thom, Crew fo the Plainciff, and by Coventry and Noy koz the De; 


An which Argumencs, the Judges velivered ſome Dpinions tonching the go 
R 


— — 


. . — 


* 
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ral Points moved in the Caſe, and Termin. Paſch. 14 Jac. B. R. this Cafe r 
argued by all the four Judges. Ez " 
| Dodderidge Juſtice. demanded. of Coventry, Whethor he thought this Rene 
be ertinc oz ſuſpended, 34 Aſſiſar. the Father ſeiſed in fe of Land, had ige m 
Daughters, he grants a Nent⸗Charge to one of his Daughters in fx, and v1. 
the Land out of which the Rent was granted, did deſcend unto the two Dangd | 
fo that they had as great an eſtate in the Land, as the one of them bad an he un 
partition is made between them; after this the Rent ſhall be revived, the ſame il 
extinc by this. Here the Kent granted is but a poſſibility, (S.) if ſhe marry, f 
that he hath an electon, whether ſhe will marry oꝛ not, and until the doch marry 
Ge is to have the whole Leaſe 3 but after marriage, then the elegion is to be m 
then this Rent is to have commencement, and no extinguiſhment of this befoy, . 
a man deviſech a Kent to another, and afterwards makes him his Erecutoz,there this 
Rent hall be extinck. But where he doth deviſe the term to one, and a Rent out f 
this to another, and afterwards makes him to whom the Rent was debiled, his Ce, 
cutoz, he may now elec to have this as a Legat. 2. It hath bien ſaid, chart U 
impoſſible foz him to give his conſent, this is not ſo, foy he may xy well conſe; 
- Uncoithis, if a Rent be deviſed to one out of a Leaſe,and the Leaſe to another, if he 
aſſent firſt unto the Rent, this he may well do, and if he aſſent that the Deviſe 641 
have the term, clearly this is a god aſſent to the Rent fo2 to charge the Devil of 
the term with this Rent;foz he aſſents to have the Land charged with the nent. Ent 
the aſſent to the deviſe of the Rent is no aſſent to the devife of the term; and this 
is 8 and it is as clear that an aſſent to the devile of the term is an aſſent to 
both, : 8 
Croke Juſtice. It hath been ſaid, that he cannot devile the term to one, and 
Rent out of it to his Executoz 3 this is not ſo, foz the Law by conſtrugion gl 
make this which ought to be laſt to be firſt, and that which ought to be fit to be 
laſt, and that ſo this to be a good deviſe of the Rent to the Executrir. 
— Juſtice. The chief matter here appears, that ſhe is to have it hut in 
; e. | | BEE; . ; 
This Caſe was at another time in this term moved again, and argued by Geo: 
Croke and Bridgman. . | o 
Coke Chief Juſtice. As large an Eſtate as ſhe hath in the Rent, ſhe hath allo 
large an eſtate in the diſtreſs ; as to the pleading and the exceptions taken to it 
this ought to be poſſeſſionatus. As to the matter in Law, being what eſtate he all 
have in the Rent, Jwill not at this time deliver any reſolute opinion therein. 
Dodderidge. One hath a Leaſe'foz years, he grants out of this a Rent to J. 8 
and limits no eſtate in the Rent. N IG 
1. This is a Chattel out of a Chattel, he can have no Free-hold, he ſhall hat 
this foz all the term, ik be lives lo long. £3 ; | | | 
Coke. Ye ſhall have the Rent during all the term; foz this gift all be taken 
ſtrongeft againſt the Donoz, and ſhall not determine by his death, (if the term hat 
continuance) but after his death his Executoꝛs ſhall.have this duringthe reſidue t 
the term. But if one do grant a Rent out of his Land to another, andlimits 1 
eſtate in this Rent, he ſhall Have this Rent foz his life. OLE EW 
Dodderidge. If one grants a Rent to another, without ſaying any mozechis tall 
be fo life, but if he goeth further, and ſays that his Executozs ſhall viſtrain tos tf 
foz — years,by this it ſhall only be a Rent foz ten pears; and this is wattanted !“ 
5 Aſſiſar. h — £93 £7 
F Coke. I do agree this to be ſo, fo2 this is an explanation of his meaning. 
Dodderidge. Mere he did never intend that a. ſecond Pusband-Houly have this 
but that the ſame ſhould be determined by the death of the Mile. 
Haughton, We ought to expound the wozds by the whole Will, {and alſo ſuch 


a Rent) the expoſition of a Will ought to be by coupling the latet clauſe x — 


— 
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r (and alfo) and therefoze ſhe to have this Rent foz all the term. 
e. I incline to be of the ſame opinion, but if he had deviſed the Kent to her 
«hou ſuch a clauſe, it had been otherwiſe. 
And ſo without any further debate at this time, it reſfed upon a Curia ulterius 
Alviſare vult. þ 
annere (8) Termin. Paſch. 14 Jac. B. R. this Caſe was moved again, and 
ried by Thomas Crew fo2 the Plaintiff, and by Pr. Noy foz the Defendant, and 
rds by all the Judges, 

Coke Chief Juſtice. Two Points have ben moved in this Caſe, and all of us 
have clearly ove r-ruled one of them, (S.) foz the aſſent unto the cond deviſe of the 
' Annuity ; that an allent unto the firſt part of the Mill is an aſſent unto all, to all 
the Will, and to all which is therein contained, and this we hold clear, and with⸗ 
unt any colour of queſtion, 

aud as to the Exceptions taken to the Declaration, we 
il tobe bad, and of no fozce. | 
Fut as to the firſt Point, This fo2 the generalicy of this Caſe, J have known 
this to be fozmerly adjudged, That if one hath F&-ſimple Land, and doth deviſe 


have over-ruled them 


 thisunto his Wife generally, by this deviſe the hath but foz her life, 


Alſo if one hath a term in a Youſe and Land, as in Black-acre, if he deviſeth this 
fvone generally, the Deviſee by this general deviſe ſhall have the whole term. 
Allo if he doth deviſe a Rent out of this generally, by this the Deviſe fhall 


ave the Rent during the whole term, ik he lives ſo long; and all theſe Caſes are 


yery clear, | 
Now whether in this Caſe here there ſhall be any thing in this Will by way of 
retraction from the firſt deviſe (as to the having of an Annuity 2 ) this is the que⸗ 


lun here now only conſiderable, and as J think ſhe ſhall have this Annuity during 
the whole term to come; we are not to detract from, noz pet to add any thing to 


the Mill. | 
Croke Juſtice. That which is here, is to be by way of detrattion, 


Dodderidge Juſtice. If J have a Leaſe foz years, and J do grant the term, this | 


all be fo; all che term; but ik J do grant a Rent out of this to one, this ſhall be 


in his life, if the term ſhall ſo long continue. 
Afterwards at another time— a 

lughton Juſtice. The queſtion here ariſeth upon the parts of Butlers Mill, 
' who was polleſſed of a Leaſe foz years of two Meſſuages, made his Will, and by 


this he did deviſe both of them unto Elianor his Wife foz the whole term, if ſhe 
lived ſo long, and remained unmarried; but if ſhe happened fo2 to matry, then he 
ehiſed to her his dwelling⸗houle during the whole term: And allo A deviſe unto 
her an Annuity of 20 l. per annum out of the other Youſe, without limiting what 


| — the ſhall have in this Kent, and then deviſeth this eule to another Butler 
' Nephew. . 

Allo there being a P2oviſo in the Mill, that if the Annuity be not paid unto 
Fer, but be in arrear, that then it ſhould be lawful foz her and her Alligns into the 
lid Meſſuage to enter and diſtrain, and to detain this Diſtreſs until ſhe be ſatisfied 


ofthe ſaid Nent; efterwards he makes his Wife his Executrix, and dies, ſhe proves 


the Will, enters as a Legatee, afterwards cakes the Plaintiff to Pusband, any 


— . the term, and then foz Rent behind Gough the Plaintiff di- 


The only Point here is, Whether Gough the Plaintiff hath any Jytereſt in 
ſim, lo that he may diſtrain foz this Rent: As this Cale is, he hath a good Inte⸗ 
elf in the Rent, and therekoze Judgment ought to be given foz him. | 

In this Caſe, fo2 the true conſtruction of this Will, the courſe and ſubſtance of 


ths Will doth very plainly demonſtrate the intent of the Teſtato as to thele his 


(vo Peſluages : Ik the do not marry, then ſhe to have all, but if ſhe do marry, 
85 N 2 


then 
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then foz his dwelling⸗houle; it is clear, that ſhe all have this foz all the inn: 
Eut as to the Rent limited to her out of the other houſe, this is not lo plain, che 
ſame being generally without limiting what Eſtate ſhe ſhould have in this. 
The general ſcope and purpoſe of the Mill here voth conſiſt upon two parts + 
And the firſt part of the Will here doth declare his purpoſe and intent, in the ja, 
part of the Will, which is, that ſe ſhould have the ſame Cftate in the rent, is he 
had in the houſe limited unto her in the fürſt part of che Will, foz here there ig, 
dependency of the one upon the other 3 and the ſecond clauſe doth neceſſarily u, 
pend, and ought 6 be expounded by the fozmer, the ſame being all foz the yy, 
viſion ok the after Parriage. 

And to this purpole there hath been a good Cale put at the Ear, which ws 
Trin. 20 Eliz, Cited te be, Trin. 20 Eliz. in the C. B. where a man did deviſe Black ace to his 
C. B. eldeſt Son and his Heirs fo2 his part, and White-acre to his younger Bon 6; his 

part (aud omits to him and to his Meirs) pet this ſhall be alſo to him and his 
Þeirs, becauſe the ſame hath dependency upon the fo2mer deviſe, and in the con; 
ſtruction of this, it ſhall be guided by the ſame. 8 

Foz the true underſtanding of this Point here: If this clauſe had teen Gingle 
of it ſelf, without any dependency on the other clauſe : As ik a Termoz fo; pearg 
deviſeth a rent out of this term unto his Wite generally, what Cate this all be, 
if it had been lo; Whether this ſhould be foz her life, oz fo; all the years? 

If this had been the ſingle Point: In this Caſe, foz my opinion J hold, that 
che ſhould have this during the term, ik the lo long ſhould live; this ſhould be fc; 
her life, if the term ſo long continued, and this ſhould be determined by her death; 
notwichtanding the term had continuance, there ſhe ſhould not have a greater 
Eſtate than foz her life. . 

The reaſon of a general Livery is this, becauſe the Deep ok every man ſhall 
be taken ſtrongeſt againſt himſelf : But there is no ſuch reaſon in the Caſe of a 
Will, foz there we are to judge acco2ding to the wozds; and to collect and gather 
the intent of the Devifo2 out of che wozds of the Mill. 

And ſo if the clauſe here had been ſolely of it ſelf, and without any dependency 
on the other part, there by a reaſonable conſtruction this ſhould be fo? life, 

J agree, that the term generally taken, includes the whole term: If it ha 
been lo that the Deviſe had been only to her, and to continue fo her life (being 
not to her and her Alligns) and notwithſkanding the addition of the claule here in 
this Will, That if it be behind, that it ſhall be lawful foz her and her Alligus to 
diſtrain foz the ſame 3 this ſhall not enlarge the firſt Devile, (if this had been a 
3 and a ſeveral Clauſe of it ſelf) but in this p2incipal Cale here it is other⸗ 
wile, | 

Fo2 here are two clauſes in this Mill, and the later clauſe foz the Rent hath a 
dependency upon the fozmer, and foz this reaſon J do hold, that here ſhe ſhall have 
this Rent during the continuance ok the term to come; ſo that after her death, 
Gough the Plaintiff her Yusband hath a right and good Intereſt to have this 
Rent, and the diſtreſs by him taken fo2 it is lawful, and the reſcous illoyal: And 
ſo Judgment ought to be given foz the Plaintiff, 

2, Dodderidge Juſtice. To the contrary, that Judgment ought to be given fo; 
the Defendant 2 That this Rent here ſhall determine by the death of the Wite, 
and therefoze the Plaintiff here to recover nothing, 

As to the wozds of this Will, which are as befoze ; upon which words of the 
Will, the queſtion here is, What Eſtate che Wife ſhall have in this Rent by 
— Will, limited ſo generally unto her, without any certain limitation of any 

ſkate, | 

In this Mill we ought to ſearch out the intent of the Deviloz, what this 
was, | LF 2 | 


Fir, 
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Aub, Jt hath been agreed unto me, that if the Cafe had been ſo, and without 

other Circumſtance: That if Tenant foz years grants a Rent to another out 

if his Land by Deed, that this ſhould be foz years, but decerminable wich his 

lies and ſo it ſhould be in caſe of a Mill, as ic hath been agreed: This here only 

ends upon the intent of the Teſtatoz himſelf : And by this Will his intent ap⸗ 

years, that he did intend a greater benefit unto his Mike, if ſhe remained unmar⸗ 
ried, than he did that ſhe ſhould have if ſhe did marry, | | 

ſhe did not marry, then ſhe was to have both the Youſes, but if ſhe married, 

ſhe was only ts have his dwelling-houſe, and an Annuity of 20 l. per annum 

iu of the other Youle, and this Rent was to have an end by her death; foz he 

intended the one to be moꝛe beneficial to her than the other. | | 

F ſhe did not marry, the then was to have the greater benefit by the Will, but 
if he married, he then intended to be leſs liberal unto her. 
And this by way of reſtraint; foz if ſhe marry, he then doth ccuntermand his 
Will, as to one of che Youſes: And in lieu of this, he gives ſome recompence to 
her, ($.) an Annuity of 20 l. per annum out of this other Youle, the which be in- 
ended to be leſs beneficial foz her. | 1 

Now to examine the wozds of this Mill, by theſe the is not to have this Rent 
up longer than fo2 her life, if the term continues ſo long; if ſe dies, then he in⸗ 
uded wich this Youſe foz to advance a Kinſman, (S), Thomas Butler his Nephew 5 
{nd this purpoſe of che Deviſoz here directs me this way in mp Judgment. 

Now to come to the reſtraint it ſelf being this, (S) If he marry, then, 6c. ſhe 
to have his dwelling-houſe foz her habitation, and the Rent foz her maintenance, 
and this foz her life (if che term continue) there being here no Eſtate limited in 
certain, how long; ſhe ſhould have this Renc. | 

As to the conſtruction of ſuch general Gzants, without any limitation of 


& touching this, four Circumſtantes are to be regarded by the Law, (S.) 

1; The Law will always have a regard to the Eſtate of the Gzantoz, ſo that 
lich a general grant ſhall not be of longer continuance than the Eſtate of the 
Funtoz. As ik one be ſeiſed of Land in fie, and grants a Rent to another out of 
ths Land, without expzeſling any certain Eſtate, the Gzantee ſhall have this foz 
lislife, as appears by 7 Aſſiſar. placito 1. & 17 E. 3. fol. 45. And ſo if Tenant in 
fall grant a Rent-Charge out of his Land, without expzeſling what Eſtate, the 
Canto ſhall Have this foz his life (but pet wich this limitation) to be determined 
iy the death of Tenant in tail. EE CY | 

JT the King by his Letters Patents grants a Rent unto another, without limi⸗ 


Four Circum- 
ſtances rouch- 
ing Grants, 


7 Aſſiſar. pla. 
CILO 1. &c. 


lation of any Eſtate, this ſhall be but at will where it is in the Kings Caſe, fo 


this (hall be taken moſt beneficial foz the Ming. = 

\F Leſſee foz pears grants ſuch a Rent, not limiting any Effate, the Gzantee 
thall not have any Freehold, becauſe this is derived out of a Chattel, but he 
ill have this fbz ſo many years as the other hath in the Land, if the Gzantee lo 
bag hall live, as appeareth in Plowdens Commentaries, tol.5 24. tn Welkdens Caſe 3 

| cannot grant this foz any longer time than he himſelf hath it. 5 
ds ik Leſſee foz years grants a Rent ont of his Land foz the life of A. he ſhall 
habe this foz ſuch a time if the Leaſe continues, but not otherwiſe ; fo2 the Law, 
-4 the true conſtruction of luch Gzants , hath reſpect to the Eſtate of the 
ntoz. a 
2, The Law hath reſpec to the ability of the Gzantee, and this ſometimes ſhall 
ale and direct the Gzant, where no Ettate is expꝛeſſed: As a Gꝛant made to an 
Ibbor and Covent, without ſaying any moze, they have a Fee-ſimple, by 11 H. 4. 
6.84, and lo if a Gzant be made of Land to a Pajoz and Comunalty, they have 
8 Fee-ſimple, by 11 H. 7. fol.12, any ſo if it be to a Dean and Chapter, they have 
v Feeimple, by 27 H. S. f. 15. 
8 3. The 


Plomdens com- 
nent arits, f. 524 
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3. The Law ſometimes hath regard to the conſideration which leads the egare, 
As a deviſe made of Land to one paying 100 J. this ſhall make a Fee-ſimple ty 

29 fl. 8. Brook, 29 H. 8. Brook, title Teſtaments, placito 18. & 4 E. 6. Brook, title Eſtates, placito 78 

CG And ſo it is in Caſe of a Fargain and Sale of Land foz mony, without limiting 
" any eſtate, he ſhall have a Fee-fimple, becauſe of the conſideration, by 27 fs 

ol. 5, 6. ö 

4. The Law alſo ſometimes relpeas the recompence and loſs which is ſugaing 
As if Leflee fo2 twenty years makes a Leaſe foz ten years, rendzing Rent, and no 
time foꝛ the continuance of the Rent, expꝛelled by conſtruction of Law, the lame hall 
have continuance during the ten years, becauſe the Rent is the conſideration fo; the 
term. 

39 E. z. fol. 1. And therefoze in 39 E. 3. fol. 1. If Tenant in Dower doth exchange the Tann 
which ſhe hath in Dower with the Reverſioner koz other Land, and no eftate eg; 
p2efſed foꝛ what time ſhe ſhall have this Land, there ruled, becauſe the ſame ws 
given in exchange foz her Dower, in which ſhe had an eſtate foz her life, and having 
loſt this, ſhe ſhall h. ve the ſame eſtate in the Land exchanged, as ſhe had befoze in 

2H 7.f.5. the other Land; and ſo it ts ruled alſo in 2 H. 7. fol. 5. and 15 H. 7. fol. 14. Two 

15 fl. 7. fol.14+ Coparceners, Tenants in tail, make partition, in this moꝛe is allotted to the one 
than the other; and therefoze a Rent is granted fo2 egalty of partition, without 
limiting what eſfate ſhe ould have in this Kent there ruled, that ſhe ſhould have 
ſuch eſtate in the Kent as ſhe had in the Land with which ſhe parted, 15 H.). fol.14. 
Ak thzez Coparceners be, and they make partition, one of them grants twenty 
ſhillings to her two Siſters foz egalty of partition, there by Frowick and Vaviſow 
this Rent ſhall be in the nature of Coparcenery, and by the death of one the Rent 
Mall not ſurvive, but ſhall enſue the nature and conrſe of Coparcenerp. 0 that in 
ſuch general Caſes, the Law is the beſt Expoſitoꝛ. 

Now as to the Caſe here of a Will, Firſt he advanced his Wife with all the 
term in both the Houſes, (if hs ſhould live ſole ) but if ſhe married, then he deviſed 
but one (S) his dweſling-houle unto her abſolutely foz the whole term, with 
a Rent only out of the other houſe. J agree with that which hath been laid, (S)-Jf 
there had been but one clauſe in this Mill, That ſhe ſhould have one houſe, and 
a Rent out of the other generally,that there ſhe ſhould have this Rent foz ſuch time 
as the Deviloz himſelf had in the Land. Eut here in this Cale there are two ſeve- 
ral clauſes, having no manner of dependency the one upon the other, but are in 
themſelves ſeveral, | 

The firſt clauſe being a deviſe unto his Wife fo? all the term in both houſes, if 
Je do not marry. 

The ſecond clauſe, (S) if ſhe do marry, Then, as befo2e it is exp2eſſed, Then, 
this is a new deviſe of the dwelling-houle to her abſolutely. And then alſo J deviſe 
to her an Annuity of 201. this is a new deviſe by it ſelf, having a new verb. 90 
here are two clauſes, and new deviſes. J will and deviſe to her, this ſhall not go 
beyond his limitation. If he had ſaid, if ſhe marry, J deviſe unto der a Rent out ol 
a = in which J. S. did dwell, this ſhall be a Chattel determinable upon her 
Deat +, 

As to the matter ſubſequent in this Will, that if it be behind, it ſhould be laws 
ful foz her and her Aſſigns to diſtrain. | 

This Diſtreſs thus limited to her and her Aſſigns, ſhall not inlarge the {o2mer 
Eſtate to her deviſed, | bs 

196.22 Hg. 19 H.6. and 22 H. 6. fol. 15. If Land be given to two & hæredibus, with 

che warranty to them, & hæredibus ſuis , adjudged that this doth not inlarge the 
Eltate. ; 

21 H.8. Brooks And fo is 31 H. 8. Brooks Caſes, fol. 35. placito 156. Brook title Eſtates, pla- 

Caſes, f. 35. &. cito 4. Do here in this Cate, where there is a fozmer Eſtate limited by this 
Mill; this addition in the Diſtrels, foz her and her Aſſigns,ſhall not any * — 
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. „ 
lupe her eſtate > no mo2e than in the Cale of the warranty befoze. Eut if che 
yods of the Mill had ben, (And allo J deviſe to her an Annuity of 20 1.) there ME: 
be hal have ſuch an eſtate in this Annuity as ſhe had in the firſt houſe to her de- | 
yiſed But here in our Cale it is not ſo, fo2 here are two ſeveral Deviſes. And 
his purpoſe here was to reſtrain and abzidge her if ſhe married, which cannot be, if 
jp ſuch a conſtruction as hath been made ſhe ſhould have this Rent foz all the term. 
3 then by this means her eſtate ſhould be as great, oꝛ greater than the ſame was 
eite; which doth not ſtand with the intention of the Teſtatoꝛ by this his Will; 
| and bop this cauſe this Rent ſhall determine by her death. And ſo the Plaintiff hath 
10 or to have this; and therefoze Judgment ought to be given againſt him foz 


e Defendant. ; 5 2333 

= Croke Juſtice. Jn this Cale Judgment ought to be given fo2 the Defendant; 

By the firſt part ot chis Mill here, the Wife is to have all, both the houſes, and 

dhe foz the whole term, but this with a reſtraint, if ſhe ſhould live lo long, and un- 

married. But if ſhe marry, then otherwile. | | 
here the Plainciff had no cauſe to diſtrain foz this Rent, the continuance of this 
being but during the life ok che Wife. J agree to this allo which hath ben ſaid 
beſze, that ſhe hath this with a condition tacite annexed unto her eſtate; the ſhall 
we this foz all the years, if the lives ſb long; and her eſtate ſhall be determined, 
if he dies within the term; this is to be lo, if in caſe of a Rent-Charge grantey 
out of a term foꝛ pears 3 this is to be taken pro conceſſo. 2 i 
*- The point here in this Caſe reſts upon the conſtruction ok this Mill. And as This to be 
"to the due conſtruction of all Wills, theſe: thzee things are herein to be obſerved; obſerved in. 

G. 3 1 F | 7 
- 'Fitſt, Res. 2. Perſona. Et 3. Tempus. f oz that 
... Teſamentum is but teſtatio mentis. | 

Fil, To obſerve, Diſpoſitio rerum, qua. N 5 | 
.: Secondly, Perſonis, quibus, and in this Will they are two, (S.) his Wife and 
bis Nephew3 and both thele the Teſtatoz here had foz his Dbjea, To his Wife 
hi deviſe was of the two Youlſes, ſo long as ſhe ſhould remain a Widow, and to 
'mmtinue-his houſe and name. Me deviſes to her both his houſes, But if ſhe marry, 

then he will adhibere correctionem teſtamenti, in the abzidging of her fozmer 

Cate, and this is correctio teſtamenti. Pet he deviſeth his dwelling⸗houle to her, 

whether he do marrp, oz not marrp, this ſhe is to have by the Mill. But as to the 


n C7; houſe, (if ſhe marry) He will have another conſideration foz the diſpoſing of 
if this unto his Nephew, Net his Will is, that his Wife ſhould pet have quid pro 
| 60. Not to lole all, but co have ſome recompence foz this houſe which by his 
15 Will he takes again from her, and therefoze foz this he doth deviſe unto her a rent 


it ol his houle, in recompence foz this houle, he devileth to her his dwelling-houſe 
>» Falutelp foz all che years to come, and the expꝛelling of this certainty of eſtate 
che firſt clauſe, and the omitting of this pꝛelently after in the clauſe next follow⸗ 

as this is in a manner a negation, that he did intend the contraty,(S) to have this 
her in continue but during her life, if the pearz lo long did laſt, Other wile he would 
ebe added this, if he intended chat ſhe ſhould have the lame eſtate in the Rent as 

w [ll in the houſe, and becauße he doth not add this in his Mill expzeſlp, it is as 
Mch in La was to ſap, that ſhe ſhould not have this rent ablolutely foꝛ all the years; 

ner Tie unto the Cale remembzed;at the Ear. A man devileth Black- acre to his eldeſt 
don, to him and to his Heirs, and White-acre to his pounger Don, omittiig'thele 

ich W dans (S.) co him and to his Peirs) this omiſſion is in. Lam as a direct Negation; 
the Wt he ſhould not have it in the lame manner as the other had Black-acre, but 
her wile it ſhall be, as J agre the caſe befoze remembꝛed, where a man devileth 

* Nack. acre to his eldeſt Son and his Yeirs foz his part oz poztidu, and White-acre 
his to his youngeſt Don foꝛ his part (omitting. Yeirs). that pet here: he ſhalt hiwe it in 
Mis the fame manner as the other hath Black-acre.. Here in this pꝛincipal Caſe, _ 
jt eſtske 
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22 
effate of the Uife in the rent, ſhall determine by her death : otherwiſe this gun 
be to offer violence to the Letter of this Mill, and to the intent ok the Tetun, 
who did by this his Mill intend upon her Warriage to abzidge and leſſen her ena 
And ſo the Kent in this Caſe is determined by che death of the Wife, any 
4 4 no right to have this Rent, and fo Judgment ought © be gn 
againſt him, | 5 

Coke Chief Juſtice, This is an Action upon the Caſe foz a Reſcous of a diſtreſs; 
my dꝛift is always, if by any means A can by the Law, to maintain the right i 
the blood of the firſt Purchaſo2, and J fhall be glad to do this, ſo here in this Cale 
of a Will, as in Cales of Purchaſes 3 But as this Caſe is upou this Will, 3 pg 
hold that Judgment ought to be given faz che Plaintiff, my firſt reaſon gall be 
upon that which befoze hath been obſerved, | x 
Inferences for Thzee Jnferences J have obſerved in Wills; and foz the true conſtrugion of 
25 - 
wills. Firſt, There is Temeraria expoſitio; this is not to be allowed of, but the con⸗ 
trary. | 
Secondly, There is Probabilis expoſitio, and this is to be leaſt. 5 
Thirdly, There is violenta præſumptio, foz to guide the expoſition of this, m 
this is to be imbꝛaced; and ſo — this to ſhew and to find out the meaning of the 
Teſtatoz, 21 E. 3. Ik a man doth deviſe Land to one foz ever and ever, this is a 
Fe-ſimple, | 5 a 
J do very well like of a violent, plain and perſpicuous Expoſition and meming 
of a Mill. Put what is the reaſon objected to the contrarp, It is merly a _ 
expoſition to ſay, that upon her marriage he did intend to give a greater oz a 
eſtate unto his Mike, this is a foreign expoſition, and cherefoze to be avoided, 
Ju this Will, and in the conftruction thereof, J will obſerve both the wos p2e- 
cedent and ſubſequent z if marry, then, r 
J will alſo in this Mill obſerve the two Adverbs of time, (then) Jn this Caſe 
the Wife by this deviſe to her, is to have an eſtate in the Rent abſolutely during 
the continuance of the whole term to come; ſhe hath now a greater etate by this 
lecond deviſe than ſhe had befoze by the fozmer 3 there being this limitation, (S) (if 
the ſhall live ſo long.) Marriage is lawful, Oꝛdained in Paradiſe, and it is there 
laid, Non eft bonum homini eſſe ſolum, and therefoze ſhe ts not to be puniſhed 
conſtructions of Law, foz this her lawful Ac, And becauſe ſhe hath married, all 
we argue that ſhe ſhall have a lefſer eſtate (fo2 this lawful cauſe) that ſhe had be⸗ 
foze, this we are not to do. Jt is well (aid, Si à jure diſcedis vagus eris, and then 
omnibus omnia erunt incerta, Diſcretio eſt diſcernere per Leges, Quid eſt verum. 
And J dare not ſay, that here he meant to puniſh her if ſhe married, by the 
abzidging of her eſtate, firſt limited co her by this his Will, Then obſerve the 
words, during all the term, theſe wozds rule all. If marry, then, will during the 
relidue of the ſaid 28 years, theſe wozds ſpoken befoze he deviſed anything te het, 
Foz he doth not begin in this manner (8) J'deviſe nip dwelling⸗houle, but inden 
Nite he here begins with the limitation of the eſtate,quamdiu. And then allo, when 
marrp, to the ſame unity and indiviſibikicy of the time deviſed eo her his dwelling | 
houſe and 20 l. per annum, then alſo, this is to be taken as in the tame manner in | 
a Mill. 1, Devile 20 l. per annum of Rent unto her during the term; here it is 
in a Leaſe, this clearly ſhall go to the whole term; and this J will make cleat, and 
iterating verbs in a Mill wozk nothing. A man grants a Rent to one kon life, and 
afterwards that he and his Veirs ſhall diftrain foz this: this limitation of the di⸗ 
ſtreſs to him and ta his Peirs ſhall enlarge the eſtate, and make it to be a Fee⸗ 
ſimple, and this without all queſtion, by 8 H. 4. & 46 E. 3. 5 
Py jirſt reaſon here ſhall be upon the compoſition of the Mill, and upon this 
clauſe :of diſtreſs, to her and her Aſſigns, 8 22 is 
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FP have this rent foz the whole term to come abſolutely, - It hath 
un ſaid, and in a manner agreed, That if a Termer koꝛ pears doth deviſe a rent 
ofthis unto his Mike, that ſhe ſhall have this foz all the term, ik the lives ſo long, 
au che the lame ſhall determine by her death. But J deny this to be ſo, as it hath 
an lin, And firſt J. will break this Cale. Ik he deviſe twa Peſſuages to his 
mite. which he had fo2 years 3 and if ſhe marry, then he deviſeth one of them to 
vr, this hall be foz the whole term, and this is res judicata, and fo reſolved by all 4 
fly, in 14 Eliz. Dyer, fol. 307. a Termoz of a houſe foꝛ fozty years deviſeth this 14 Eliz. Dyer, 
1 J without limiting what Eſtate he ſhall have, there per Curiam, the Deviſee fol. 307. 
ul have this fo2 the whole term; and the reaſon there given is, becauſe he cannot | 
jabe this fo2 life, at will, noz foz a leſſer term, and cherefoze he ſhall have it foz the 


term, 5 ns on af 

len objected (that this is true) but with this limitation; (8) (if the fall 

{@ long live) J deny this, foz it ſhall be foz the whole term abſolutely. And in 
a Cale, if he deviſed the Land to his Mife, this ſhall be foz the whole term, 

ad if he dies within the term, her Cxecucozs ſhall have the reſidue of this. And if 
i beſo, where he devileth the Land, by the like reaſon it ſhall be ſo. where he de⸗ 
Mah a rent out of the Land generally, this ſhall allo be during the whole term; 

in here is no difference between theſe Cales. F] * 

fen as to the Aut hozities to pzove this which J have ſaid. r 13 
10 E. g. fol. 18. 27 H. 8. fol. 19.21 H. 7. 11 Aſſiſar. A Leaſe made foz years, 0 10 E. 4. ſol. & 
ij life, xeſerving rent generally, this rent ſhall go to his Peir, the Law ſhall ſo &c- 

\rect this; and the Caſes befoze rememb2ed, of partition made between Coparce⸗ 
erz and a rent allotted to one fo; egalty of partition doth well pꝛove this to be ſo; 
the tent is tontinue as long as the eſtate out of which the rent was granted; and 
his is accozding to the reaſon of the Law; the Rule being ipſæ ctenim leges cupiunt, | 
x jure regantur, and with this agrees 2 H. 7. fol. 5. 15 H. 7. fol. 14. 22 Aſſiſar. pla- 2 H. 7. fol. 5. 
w 78, Two Coparceners make a feoffment in fe, reſerving rent generally, this 15% 7-914 
int all be unto them as the eſtate in the Land befoze was, | 8 

Jud lo, is Shellys Caſe, 1 pars. If à rent be reſerved generally, this. hall go to 
tireverſion 3 if this be left to the conſideration of Law. Put if che party will 
mike a ſpecial reſervation to himſelf, there it ſhall be otherwiſe, and not to be ex⸗ 
tajed beyond the ſpectal reſervation of the party; foz there the wozds make the 
vs, where the party ſpeaks ſpecially. foz himſelf, 

Tamin. Paſch. 27 Eliz. B. R. Conſtables Caſe, where one made a Leaſe foz years, , 
trving rent untoghimlelkf, and died within the term; there it was queſtioned, 3 R. 
huber his Executoꝛs ſhould have this rent, oz not 2 And it was adjudged, that conſtables Caſe: 
tit) Fould. have this rent in the right. of their Teſtatoz, and this. was there ſo 
med by all; but the difference was there taken and agreed between Fee-ſimple oz 
Fehold/ with ſuch a ſpecial reſervation, and a Leale foz years, And the reaſon 
Wthe Executozs ſhall have the rent is there given, becauſe they do repzeſent x | 
ln of the Teſtatoz 3 and they in this relied very much upon Littletons Caſe, in Lic ens 
chapter Of Conditions, fol. 77. placiro 337. that the Executoꝛs to pay the mony 8 ; 
04 Po1gage, becauſe thep do repzeſent the perſon of the Teſtatoz. But the 3 run. 
doch not ſo repꝛeſent the perſon of his Father, And Wray there put the dif- — 
ute, and the Caſe upon it, that foz the ſalvation of the eſtate, the Executoz did 
Mulent the perſon of the Teſtato . 25 a 1 

kat it is not ſo to be always; foz where it tends to the deſtrucion of the Mill, 
let it hall not be lo. As if a Uillein hath gods, makes his Executozs, and dies, 
ſne the Executoꝛ doth not lo repzeſenc the perſon ot the Teſtatoz, as that the Lo2d 
Up ſeize theſe gods, as the goods of his Uillein 3 in this Caſe the Lozd ſhall not 
the goods, becauſe this ould tend co the deſtrunion of the Mill; and there⸗ 
ne no repzeſentation here in this Caſe of the perſon of the Teſtatoꝛ by the Execu⸗ Ry 
and this is pzoved by 3 H. 4. 30 E. 3. & 12 _— A Leaſe made of two 3743 =** 


12 Attijar. 


Acres 
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Acres fo the one, reſerving a rent to him and to his Deirs, and f 1 tht atv 
5 K 1 rs, and fo 
ſerving rent unto Himſelf, © "1 IA wo + (Oe other te 

As ts the ppincipal Cate Here in queffion, if it thall be fo, as J have pong 
That if he deviſe che term generally, that he thall have this fo2 the whole tony: 
fo it ſhall be alſo, if he devile a rent out of this Leafe-Land generally chi tem je 
wall have foz the whole term; my majo2 Pzopoſition foz the Land, my ming; in 
a rent out of the Land, | 5 

And if it ſhall be ſo in Caſes of Reſervation, a fortiori, it ſhall be (6 in Cates 


Gzants and if ſo in Gzants, ſo it ſhall be in conſtrugion ok Wills; and here 


The Courr 
divided two 
againſt two. 


An Ejectione 
firmæ. 

2 Cro. 377. 

1 Ro. Rep. 309. 
2 Ro. Rep. 89. 
1 Ro. Abr. 8 31. 
2. 


Poin:s in the 
Caſe. 


we are not to relinqulſh the rule of Law. Foz as befoze, Sia jure diſcedis vagus ws 
As to the other Clauſe in che Will, That if the rent be behind, that it hall he 
lawful foz her and her Aſſigns to diſtrain foz this, her Cate is enlarged by thi 
diſtreſs, as befoze A have ſhewed. | | 

Eut in this Caſe, not wichſtanding we do herein difler in opinion, pet chere is 
here digitus Dei. Foz the Will here is not truly found, and if ſo, then it is to ge 
to the blood; by this Will the Plaintiff hath a god right to this Rent, aud ſo 
Judgment 'ought-to be given foz him. 

Dodderidge. If a Rent be granted to oue fo life, with a diſtreſs limited to him 
and to his Yeirs, AJ agree that this ſhall now be a Fee-ſimple, Eut if he grant 
that J. S. and his Yeirs ſhall diftrain foz this, otherwiſe it is. Eut when one doch 
limit an Efface in Rent to one foz life, and doth alſo further expꝛeſs, thatif it be 
behind, that it ſhall be lawful foz him and his Alligns to diſtrain foz this Rene, 
this ſhall notrenlarge the fozmer Eſtate. | N 

And lo without any further debate this Caſe reſted; the Court being divided, 
two agaiuſt two, foꝛ the main Point (S) the time foz the continuance of this rent, 
And in fome other Collateral Points they differed in Opinion. As appeartth be- 
foze in their Arguments. | | | 


Daniel Plaintiff againſt Waddington Defendant 


Entred Hillar. 12 Jac. B. R. 
Rot. 1163. 


* an Ejectione firme the parties at iſſue, upon Non culp. pleaded, the Jury found 
a ſpecial Merdid, upon which the Caſe bziefly was this, (S) thꝛee joynt-tenants 
foz life (S) William Daniel the Father, Cicely the Wife, and William the Son; the 
Father dies, Cicely the Wife make a leaſe foz 60 years to the Defendant,if the and 
William the Bon ſhall fo long live, William ſurrenders his Eſtate, and takes a nen 
e of the Lo2d of Hartford, and makes a leaſe to the Plaintiff, Cicely dies, 
The Point conſtderable, Mhether this leaſe ſo made ſhall be now determined, oz 
„ 

It was urged fo2 the Defendant by More and Finch Serjeants, that this Leaſe 
ſhould, not be determined. And that thzee matters are conſiderable in this Caſe. (S) 

2, Two joynt-tenants fo life, the one of them makes a leaſe fon years, (if be 
and his Companion ſo long ſhall live) the other. dies during the leaſe, The fir 
Point, Two joint⸗tenants are, one of them makes a Leaſe foz years, and dies; 
whether the leaſe be by this determined, oz not: 

Coke Chief Juſtice. This was Collyers Caſe, where this was adjudged to be a god 
Leaſe. | 

Second Point, Cicely and William being joynt⸗tenants fo; life, Cicely makes a 
leaſe foz years, if ſhe and Willliam ſhall live ſo long; emitting thefe wo2ds (3) (97 
either of them) whether this leaſe ſhall be by the death of Cicely determined o/ — 
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pokes 6 
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Te. If tenant foz life makes a leaſe foz years, if he and another ſhall ſo long 
the; clearly this leaſe ſhall. be determined by the death of one of them. ; 
'That this Leaſe ought to continue notwithſtanding the death of Cicely, the leaſe 
ng made by ber, if ſhe and William her Companion ſo long ſhall live. Wherein 
tit rence will be between a meer collateral limitation, and where the ſame is 
Mixed 


Ard with an intereſt, as appears Coke 5 pars, fol. 9. in Brudnells Caſe, Littletons Coke 5 pars, 
fe, in his Chapter Of Joynt-tenants, fol. 64. placito 289. Two Jopnt⸗tenants in & 9. in Huge. 
{2 the one of them makes a leaſe foz 40 years of that which to him belongeth and e. 
mittwards dies either befoze the leaſe begins, oz during the ſame, pet this leaſe 
have ill continuance, | : | | 
Fach. 37 Eliz. B. R. Rot. 244. Harbin aud Bartons Caſe was urged. | Paſch. 37 Flix, 
bodderidge Juſtice. In Harbin and Bartons Caſe, the Judges here were divided in B. R. Rot 24. 
jon, Two againſt two, but afterwards it was adjudged at Serſeants⸗Inn, that *<- 
the leaſe faz years ould have continuance, notwithſtanding the death of one of the 


lena nts. | | | 
4 1 further urged in this Caſe, as touching the manner of this limitation, if 
tht kale here ſhould determine by the death of one of che Joynt⸗tenants; the wozds 
ofthe limitation being, if ſhe and William ſhauld ſo lang live, (and doth nat ſay oz 
wp of them) Termin. Paſch. 29 Eliz. Rot. 1410. between Baldwine and Cox, where ph. 29 Elis. 
limitation of a Teaſe foz pears made by Sir Richard Wayneman to Trupenny, Rot. 14 10. &c. 
Hibendum fo2 40 pears, if Trupenny, his Wife, o2 any Iſſue ſo long ſhould live, it 
yas adjudged, that by the death of one of them the leaſe was not determined; 
becauſe an intereſt paſſed to the Leſſe. The limitation here is no moze than the 
Law implies, this being as much as-if it had ben laid, if Cicely oz, William ſo long 
U Jive, and à fortiori it (hall. be ſo here, becauſe this leaſe was made by one who 
had an intereſf. Ik two Jopntstenants fox years do make a teaſe foz years, if they a 
hall io long live, if one of them dies, yet the leaſe ſhall continue, 30 Aſſiſar. placito 8. 30 Aſſiſar. 
{ Lcaſs made to two fo2 their lives, & diutius eorum viventi, fo much is tacice Placito 8. 
inplied by che Law without theſe wozds, 5 | o 
ds to the Point of che ſurrender, Two Jopnt⸗tenants fo; life, the one of them 
nukes a Leale foz years, with the limitation as befoze 3 the other furrenders his 
Cate, afterwards he which makes the Leaſe dies; whether this Leaſe ſhall have 
utinuance, being made befoze the lurrender. Jt was urged, that this Leaſe ſhouly 
ſabe continuance, being derived out of both their Eſtates, 20 E. 4. fol. 13. touching 20 E 4. f. 13. 
N intereſt ſecled in a third perſon,there tenant fo2 life grants a Rent-Charge, and 
iterwards lurrenders, yet the rent ſhall have continuance. Jn Harbin-and Bartons 
(ale, where two Jopnt⸗tenants foz life being, the one makes a Leaſe fo2 years, the 
her ſurrenders 3 afterwards he which made the Leaſe dies, there held the Leale 
bhave continuance, | | i = | 
& was further urged, that this Leaſe grows out of the power which the Law 
to every joynt Cltate 3 and this Leale is derived out ofthis, And the ſurren⸗ 
here is the act of the other, the which ſhall not deſtroy this Leafe 3 but it ſhall 
Wt;nue good, This Leaſe not being derived out of the poſiibilicy of ſurvivozſtip, 
Kout of the power which the Lam gives to a jopnc Estate to grant a pzeſeut in⸗ 
ſt, Which cannot grow out of a poſſibility. , E 
Fo; the Plaintiff, ic was urged by Hide. aud Davenport, that the Joynt-tenancy 
his ſevered, aud that there is uo difference whether che Leaſe was made befoꝛe 
halter ſeperance of the joynt⸗tenancy. | | 
4 is to be cxamined, Quid in rei veritate doth paſs here, each of them hath a 
Wpecy to pals; this Leaſe mutt be aged to be gaod againſt the Survivor, where 
Fe is a Durvivoz, but not otherwiſe, - HP | | 
And Brudenells Caſe, Coke 5 pars, fol. 9. was much inſiſted upon: & Leaſe 
ae to one fog his life, and the life of J. D. if he nies, pet che Leaſe bath con- 
ance, becauſe he hath this foz two lives, but if a Leaſe foz years be made wich 
| | D 2 fircly 
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ſuch a limitation, that if he and J. S. ſhall live ſo long, this is a limitation cola; 
teral, and here by the death of one, the Leaſe foz years ſhall be determined. 

And ſo it is, if a Leaſe foz years be made to one, if the Leſſo2 and another 
fo long live; this is meerly collateral in both; upon the ſurrender it was uro 
that by this act of the other the ſurvivozſhip is determined; the Leafe made n 
the other, by his death is determined, and ſhall not Have continuance, foz that 
ad, (S) the ſurrender doth now lo far operate, as that it doth now turnthe Leal 
made by Cicely, to be a Leaſe cut of her moyety,and ſo determinable with the lame 
and not to have continuance after this ended, being by her death, oy 

And the Loꝛd Aburgavenies Caſe, Coke 6 pars, fol. 79. much inſiſted upon; where 
two Joynt⸗tenants in Fee, the one grants a Rent-Charge in Fe, and after 
releaſe to the other; by this Releaſe the right of Survivozſhip is quite taken amy 
and the Nent⸗Charge not avoidable by the death of him that did releaſe ; and by 
the acceptance of this Releaſe, he hath depzived himſelf of the means to avoid this 
Rent-Charge, (being jus accreſcendi) and taken away by the Releaſe ; and ſo this 
Leaſe here is not to have continuance afrer the ſeverance of the Jopftnre, by the 
act of him which did not make the Leaſe; | 

—_—— Cicely and William being here Joynt⸗tenants foz life, Cicely makes 
a Leaſe fo2 years (if the and William ſo long ſhall live, omitting theſe wozks, (6; 
either of them) Whether this.Leaſe ſhall be determined by the death bf Cicely, 
oz not 

The reaſon of the continuance of the Leaſe is to be examined, being, tecauſe 
there is a continuance of the Eſtate; and therefoze if this Cate be determined; 
the charge alſo ſhall be gone. 5 ; 

” Haughton Juſtice. Two Joynt-tenants foz life, if one of them makes a Leaſe 
fo2 — if he and J. N. ſhall ſo long live 3 if one of them dies, the Leaſe is dc- 
termined, 

Croke. If they both joyn iw this Leaſe, and with this limitation, if they Gall 
ſo long live, this Leaſe ſhall be foz both their lives. 

Dodderidge Juſtice. If this Leaſe at the firſt ſhall iſſue out of che whole Land, 
and the Survivoꝛ be once chargeable with this, the ſeverance of the Joynture after 
wards ſhall not determine this Leaſe 3 ik two Jopnt-tenants be foz life, one of 
8 a Leaſe foz pears of the whole 3 ik this Leſſo2 ſurvives, it ſhall be good 

02 att, * 
Haughton. This Leaſe here is iſſuing out of the whole Eſtate, but upon a cons | 
dition in Law. 0 8 

Dodderidge. In Harbin and Bartons Caſe, there the Leaſe was made, which did 
charge the Survivo2 with a moyety. | 

Nota. That on another dap this matter was moved again. | 

Coke Chief Juſtice recited the Caſe is befoze : If one doth make a Leaſe fo} 
years, ik J. S. and J. D. Gall ſo Tong live; one of them dies, the Leaſe by this his 
death ſhall be determined. e 

Here in this pꝛincipal Caſe, two Joynt-tenants are foz life, one of them makes 
a Leaſe fo years, if he and his Companion ſhall ſo long live; the Joynture be- 
tween them is afcerwards ſevered, then the party who made the Leaſe dies, Whe- 
ther this Leaſe ſhall ſtill have continuance, oz not 

As co this, an Eſtate ſurrendzed may have continuance to divers yurpoles3 here 
the Leaſe is good foz both their times, and if one of them dies, it ſhall be good 
during the life of the other. | N 

Eut here in this Caſe the Joynture is ſevered: As fo2 this the Caſe is, Too 
Joynt-tenants fo; life, the one makes a Leaſe of his part foz years, if he and his 
Companion ſo long ſhall live; the other ſurrenders his Intereſt unto the 105d in 
reverſion, and takes from him a new Eſtate, Quid operatur by this: 

This is a good Caſe, and well co de conſidered of, Haughton 

; au , 


#,- 
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- Haughton. Jf two Coparceners are, one of them grants a Rent out of the un- 
hed moyety: Partition is afterwards made between them, the Rent ſhall then 
iin out of this divided moyety. | a | 


Coke agreed this to be lo: And fo it thall alſo be in caſe of a Leaſe, where an 


Dodderidge. The matter here reſteth wholly upon the continuance of this Leaſe, 
whecher the ſame ſhall in this Cale ftill tontinue, oz nor, after the death of Cicely 
e Joynt-tenane who made the Leaſe. _ | Eo 

Coke. As to Harbin and Bartons Caſe befoze remembzed, A did very much doubt 
i it befoze the ſame was adjudged, but now J am well ſatisfied herein. | 

Dodderidge. This was ſo adjudged but by one voice. | 1 

Coke. This Cale was not then argued by the Judges judicially, but only in 
his manner, (S.) Each of the Judges being demanded their Opinions, (S.) What 
ſap you 7 and ſo to the reſt, and in this manner it was adjudged, =: 

Afterwards, upon conſideration had of this Judgment, and of the manner of ic, 


— 


then ſaid, Quod major pars vicit meliorem, the ſame Judgment being but by 


necaſting Uoice : Bekoze this Judgment, J was not well ſacisfied herein, but 


vow J am, a . AS. „„ 8 8 
aud ſo without any further debate at this time, the ſame was adjourned unto a 


further time. n Ws „ b 
Alterwards, (S) Termin. Hillar. 13 Jac. B. R. This Caſe was moved again, and 


ke Chic Juſtic. Harbin and Bartons Caſe remembꝛed was this; An Eſtate 
fo; life made unto two, The one of chem made a Leaſe foz years, to begin after. 
his death; here a p2eſent Intereſt paſſed co the Leſſ@e; if his Companion died 
the Leale not good, but otherwiſe if he himſelf died; here in this Caſe, if he 
lurrendzed who made the Leaſe, then the Leaſe not good, fo} that it reſts upon a 
net contingency, and if this be p2evented, the Leaſe ſhall not then have conti⸗ 
lance, : + _ 
I two Jopnt-tenants in fe be, one of them makes a Leaſe foz years, rendzing 
kunt, and dies, his Companion ſhall not have the Rent: The Leſſoz may 
lifrain upon any part of the Land: And if they make partition, and the Cattel of 
— come upon the parc of his Companion, he may there diſtrain them foz 
Rent, £ ; FER 
Two Joynt⸗tenants be, the one of them makes a Leaſe foz years, if they two 
ous hall live, che life of man is collateral to che Eſtate fo2 pears, no dzowning 


Tamin. Paſchi. 28 & 29 Eliz. Rot. 1410. A Caſe between Baldwin and Cox-wis P 


aſch. 25 84 


in vy the name of Trupenny's Caſe, with which J was of Council, where the 29 Ez 


lnitation of a Leaſe fo2 years made by Dir Richard Wainman unto T rupenny, was 
ii this manner, (8) Habendum fog fozty years, if Trupenny, his Wife, oz any Chil⸗ 
hen of his ſo long ſhould live. | + - ; 5 . 
is plain here, that the laſt (oz) disſopns all, the Copulative there disj6pned, 
y the Disjunctive ſubſequenc £ If he, and his Wife oz Chflvzen, this laſt (oz) 
kh disjoyn all, as in that Caſe it was agreed, ; . 
Dodderidge Juſtice. The difference will be, where it is parcel of the Eſtate, and 
there it is meerly collateral. | * 


' 


I appears by Littleton, that in Caſe of Jopnt-tenancy, ſurvivozlhip is given by 


Law of the Land, as an incident unto the Eſtate by Lam; and you now dzaw 


this Eſtate foz pears, to have a continuance, where there is no ſurvivozſhip to take 


ure between them: This cannot ſo be by any means. 


The 


— 


— 
The Court then demanded to have the Leaſe hewed. to ſe whether | 
were in it, (S.) (oz any of them) which makes the other point. - tele man 
Dodderidge. If two Jopnt⸗tenants be fo life, the one of them makes z 
foz pears-of his mopety (if he aud his Companion fs long ſhall live) the the in 
renders up his Eſtate to the Lozd in Reverſion, who takes a new Cace of hin, 
and makes a Leaſe to the Plaintiff, | 
The Defendant in this pzincipal Caſe claims under the Leaſe made by Cx 
the Plaintiff under the Leale made by the Jopnt⸗tenant who furrcudzed, aud tach 
a new Eſtate. +44 | | 
- The whole Court clear of Dpinion, that in this Caſe the Leaſe made ah 
by her death was determined, and ould not have continuance after her death, an 
that the Plaintiff here hath a good title. | 
2 ihe And ſo by the Rule of che Court, Judgment was given foz the Plaintif, 
ne Flaintitt. 


Barbara Harbert Plaintiff againſt Bynion 
| Defendant. 


A Writ of Er- I]? a Writ-of Crro2, to reverſe a Fine levied of two Youſes and Lan, by 
ror to reverſe L Richard Harbert the Pusband, and by the Plaintiff in this Writ of Errozuny 
1 Robert Bynion and his Yeirs, at the Gzeat Seſſions held foz the County of Mont. 
Rep. 323. 
1 Ro. Abr. 140. gomery, befoze Lewknor and Townſend Juſtices of the Gzeat Seſſions, die Lum 
Cro. Ja. 392. 24 Juli, 7 Jac. which was a fine ſur releas of the Yusband and Wife, and their 
2 Þeirs, unto R. B. and his Yeirs, 1 9 Novembris, 11 Jac. The Juſticts upon 
. 2 947, this certified the Recoad hither, the Writ of Covenant, the Return, the Dedimus 
1. poteſiatem, the Concozd, and all Requiſites: The Erroz aſſigned, becauſe the 
Writ ok Covenant port date after the Teſt of the Dedimus poteſtatem, and lo 
p2zayed a Scire facias againſt Tho. B. the Son of R. B. the Conuſee, who ſaid, that 
by this Fine R. B. was ſeiſed of this Land in Fee, and died ſo ſeiſed, by any 
afier whoſe death the ſaid Land did deſcend unto him as Hon and Heir of the ſaid 
R. B. and that he being within age, was in the Cuſtody of the King, as his wn, 
by reaſon of the tenure of che ſaid Lands. And foz his non⸗age, he pzayed his age, 
and that the Parol might demur till his full age. | 
Barbara Harbert counterpleads this age, and ſaith, that long time beloze Rich, 
and Barbara had any thing in &c. Rich. H. the Father of the Conuſoz and Eli, 
his Wife were ſeiſed of this Land in the right of Eliz. and being ſo ſeiſed, they 
made a Feoffment unto two, to the uſe of R. H. the Son and Barbara, and co the 
Yeirs of their two Bodies, leaving the Fre in the Heirs of Rich. the Father, vr. 
tute; cajus, &c. & vigore Statuti, of 27 H. 8. they were ſeiſed in tail, and being (0 
ſciſed, this Fine was levied to Robert Bynion, to the uſe of him and his Peirs. 
And alſo that che ſame day the Yusband alone of the ſame Land, did levy au⸗ 
other Fine to the ſame Conulte, with Warranty, to the uſe of him and his Heirs ; 
afterwards the ſaid Robert Bynion died ſeiſed, and this deſcended to Tho: Bynion his 
Don and Heir, and demands Judgment; Whether as this Caſe is his age ſhall be 
allowed; this being by this Writ, if reverſed, to be reſtozed unto her Writ of 
Tower, in which age is not to be granted - | 
Upon this Counterplea Tho. B. demurred in Law. | 
This Caſe was long argued at the Bar, and after by all the Judges. 
Theſe Caſes were urged againſt che age. 
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not. 
** Chief Juſtice. One Action grounded upon another, wall enſue the nature 
Ahe ſame Action upon which it is grounded, 35 H. 6. if fummons and ſeverance 
be in the firft Action, it ſhall be fo alſo in the fecond. 
Chis Writ of Erroz here bzought, ſhakes the In — 
I one hath two Fines, a Wric of Crroz is bzought upon the firſt, Will vou 
af him of his age, becaule the ſecond is erronious 2 
K. cited 44 E. 3. that in Dower the Heir ſhall not have his age. 
greed this to be ſo, and it is very clear. 
1 By the Replication here, ſhe makes a title to have Dower, and 
ts hall be quite loft, if age hall be here allowed. 
Podderidge Juſtice agreed herein. 
— There is no authozity fo2 this, he was therefoze unwiſe to joyn in De⸗ 


ide This Writ here is but to reffoze her unto an Aition, in which 


adinn no age lieth, 
Coke & Croke. What is this to all ſtrangers which have the Inheritance, this 


Gall be very pꝛejudicial to them. 


Is. fol:46. In an Attatnt age liech not, 40 Aſfiſar. placito 16, in a deceit "Tg 


Haughton. Mere the hath title of Dower, the which ſhall be löl, if age be here 


allowed, 

by Coke. if the Fine ſhould be ſhaken only qs to him alone, which is not ſo. 4 
mn agree if the ſame had regard only to the Wife, but here in this Caſe if it be 
Ine reverſed the Ter⸗Tenant ſhall loſe his Inheritance. 
* Dodderidge. He Hath another Fine. 
Kt Cole. Clearly the Ter⸗Tenant in a Writ of Etroz ſhall have his age: In 
pon 4 quod ei deforceat, he ſhall have his age; we are here in a Caſe in which he ſhall 
999 W' jabe his age, (S) in a Writ of Erroꝛ. 
- Naughton, Jn an Actaint age all not be granted, by reaſon of the miſchief 
vat that map efiſue, becauſe the Jurozs may all die, and ſo the ſame miſchief map 
ny . in this Caſe 3 and it is a clear Caſe, that in Dower executed, age ſhall not 
* nted, Figs 
— . Mie are to weigh the miſchief here in this Cale, both are matters 
ne, if delay, he may here loſe her title of Dower, 

3 


Coke. We ought here to weigh the right of the Inkant. 
* Dodderidge. Ye ſhall not loſe any of his right in this Action. 
And bn this time this Caſe was adjourned foz further argument herein, ; 
Afterwards, (S.) Termin. Hill. 13 Jac. B. R. this Caſe was moved again, and 


. age was allowed. 
"n Ml I was urged, that age ſhould here be granted, otherwiſe the Heir who path © 
ion by deſcent of a Freehold, ſhould loſe this his poſſeſſion, if age 'denied 


— Jac. B. R. 


| 3 21 Eliz. between Worfley and Charnock, B. R. Age allowed by the Court f62 21 Ellz B. g. 


' 2 becaufe that by the Wives reverſal, the whole Eſtate by this ſhall be Kc. 
- X i no reaſon co p2oc#d againſt an Jnfant in a Writ of @rr92, fo: he may 


hi a Releaſe to plead 3 and allo it is uncevtain; whether ſhe will bzing a Mrit 
if Dower, oz not, if ſhe do reverſe this Fine. 
Obj As to the Objection made, that the Infant by chis reverfal ſhalf not loſe 
his Inheritance, becaufe he hach another Fine that was levied to him, and the 
Writ of Erroz here is bzought npon the firft Fine, and he hath a _— Fine, 


Reſp. 
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Reſp. In anſwer to this, this is no reaſon, fo2 the ſecond Fine may be allo erro⸗ 
| - . neous, both of them being levied on the ſame day, and this may tend to the loſgz 
4 Mariz,Dyer, hig Inheritance, if his age be denied him, 4 Mariæ, Dyer fol. 137. in Baſſets Cate 
fol. 137. & the reaſon there given, why an Inkant ſhall have his age, becaule he cannot diſcern 
his own right, and by 8 E. 3. fol. 10. The Court ex officio, ought to ſpeak fog zu 
Infant. : 
It was urged by Jones, that age ought not to be granted. | 
In the Bar, here a Fine is ſhewed to be levied to his Father, and a deſcent tz 
him within age, The other replies; that her Yusband was ſeiſed,and that ſhe joyn⸗ 
ed with him in the Fine, by which ſhe was barred of her Dower, confeftth the 
deſcent, after her Yusband dies, and to be reſtoꝛed to her Writ of Dower,this Writ 
27 H.6, fol.r, b2oucht upon the firſt Fine levied, 27 H. 6. fol. 1. 43 Aſſiſar. placito 21, In a 
* Quare Impedit no age to be allowed, becauſe in the mean time laps map incur, and 
lo in this Cale, in the mean time, by this the Action of the party ſhall. be loſt ; And i 
this is the reaſon here given why age is not to be granted, becauſe the party may 
lole her Dower, Jt was alſo urged, that this Writ here is in the nature of a 
Mrit of Dower, becauſe it is to reſtoze her unto this; and this being of the lame 
nature, ſhe is to have the ſame pꝛiviledge. The Writ of Attaint and Erroꝛ do fol- 


»» wn > > 1 a]: 


| | low the nature of the firſt Action, and therefoze if no age be to be allowed in { 
N 47+ the firit Action, none ſhall be allowed in the other by 9 H. 6. fol. 47. the reaſon : 

Slackto 4. there given in che Attaint againſt the age, becauſe in the mean time all the petty | 
: Jury may die, 47 Aſſiſarum placito 4. & 47 E. 3. fol. 7. an Infant ſhall not have his ; 


age in a Writ of deceit, and with this agrees 35 H. 6. fol. 44. where the Caſe itz 
put of a Writ of Erroz, and no age to be allowed. | 


Coke Chief Juſtice denied the grounds befoze put, foꝛ if Tenant pur auter vie be | 
diſſeiſed, and bzings a Mrit of Entry againſt the Heir of the Diſleiſoz, he ſhall ; 
have his age; and pet the tenant is to have but an eſtate foz life. The point here { 


is this; the husband and wife levies a Fine, and the Writ of Erroz here is bzought * 
to reverſe the whole Recozdz whether age in this Caſe is to be allowed, oz not 

Dodderidge. Lands are given to the Pusband, and to the Yeirs of the Wife, a | 
recovery by default is had againſt them, the Pusband dies, the Wife bzingsa Quod 
ei deforceat againſt the Heir of the Recoverer (who being within age, pꝛaps his age;) 
he ſhall not have his age in this Caſe. 

Coke, He thall in this laſt Caſe put, have his age. Alſo if it be not in the Caſe 
of Dower, in a real Action, he ſhall have his age; andhere.is no Dower ſetled in 


the Wife. 
Haughton. She ſhall have a Quod ei deforceat, when Dower is executed. 
object. Coke. The Writ of Erroz voth purſue the nature of the firſt Action; and if ſum⸗ 
Reſp. mons and ſeverance be in the firſt Action, by 35 H. 6. it ſhall be ſo in the ſecond 


Action. It hath been objected, that here there is a ſecond Fine. Ik ſo, pet this Db- 
jection is of no fozce. But here it appears unto us viſibly, that the Inheritance of 
the Infant is to be loft ; this is viſible, and in bar of age you never ought to bzing 
a title of Dower in queſtion, which is but a poſſibility of Dower, and not known 
whether ſhe will have any Dower, oz not, there being none executed. 

Dodderidge. That which ſtaggers me in this Caſe is, to ſœ what pꝛeſudice by 
this ſhould grow to the Inkant, if his age be diſallowed ; Ik no pzejudice, why 
ought we not then to lp&d this Action : Foz the wife may die befoze the full age of 
the Infant, and then her Action ſhall be loft. It He doth reverſe this Kine, what is 
he then to have by this, nothing at all 2 Age is to be allowed to an Infant, where 
he is to defend his right. Eut where he is to have no pꝛejudite by the denying of age, 
chere the ſame is not to be allowed to him in pꝛejudice of another. 

Coke. One being ſeiſed in Fee-ſimple, makes a Feoffment in fe to one, and te 
his Heirs 3 afterwards he levies a fine to him and his Heirs; the Conuſee dies this 


deſcends unto his heir within age 3 the Peir of the Conuloꝛ bzings a Writ of bent 
a 
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jnſt the Heir of the Conuſe, to reverſe the Fine, who pꝛays allowance of his 
, if the other ſaith againſt this; you ought not to have your age, becauſe you 
a Feoffment made by my Father to your Father and his Peirs; ſhall this 
Fes ouſt him of his age - clearly it ſhall not; No moe here in this Caſe, by 
lying he had a ſecond _: 2 ; E==... 
- Haughton. This Land here is held of the King in capite, and this is ſo tonfeſſed 
jp both ſides 3 lo that now by this, here is a title appears foz the Ring; and it is 
Hewed, that the Heir was in cuſtodia Regis, but doth not ſhew that the Lands were 
feiſed into the Kings hands, and therefoze we now ex officio, ought to ſend pou into 
the Chancery. 5 5 | 
Coke. Ik it be ſo, we then ought to look unto this. 
And ſo at this time, The whele Court (Dodderidge excepted) were of Opinion, 
i the allowing of Age. | | MM 
Coke & Dodderidge. This which is moved foz the King is no matter. 
Afterwards, on another dap in Hillar. 13 Jac. the Judges argued this Caſe. 
1. Haughton Juſtice. Kehearſed the Cale, as befoze, the ſole point being, whe- 
ther age ought here to be allowed, oz not That here he ought to have his age 
granted unto him, accopding to his pꝛaper. | =o 
In this queſtion, which is very copious in our Books, many queſtions are deter⸗ | 
nined by Dtatutes, and by the Common Law, as to this matter of age to be Stat. ouſticg 
granted, . 5 | age, &c. 
The firſt Statute koz this is Weſtminſter the firſt, cap. 47. which doth ouſt the 
heir of che diſſeiſo2, from having of age. 1355 | | 
- The. ſecond Statute is the Dcatute of Gloceſter, cap. 2. which doth ouſt the Meir 
i his age in a Mrit of Apel and Weſayel. 5 F:1 
The third Statute of Welimintter 2. cap. 44. in a cui in wita. 


Upon theſe qhz& Statutes divers queſtions. have riſen, of which J will not 
k; py 


At the Common Law ſometimes age ſhall be denied, fo2 the nature of the Action; 
0s in an Atta int, and foz the loſing of the Action, which may ſo be by the death of 
the petit Jury, as in 9 H. 6. fol. 47. 47 E. 3. fol. 9. 44 Aſſiſar. placito 4. 9 fl. 6. fol. 47. 
dometimes he ſhall be -oufted of his age; and ſometimes granted in Scire facias. &c. 
me do recover in a, Præcipe quod reddat againſt one; the Tenant dies, his 
heir within age; here he ſhall not have his age, becaule his title is bound by the 
nber, as appears by 24 H. 6. fol. 3. 6 H. 6. fol. 46. Alfo ſometimes age lieth 
ut, in reſpect'of the loſs of the Inkant, as by 21 H. 7. fol. 41. In a Mrit of Ang 21 fl. 7. fol 41. 
ity brought againſt a Parſon, who p2ays in aid of the Patron, who had the 
Patronage by deſcent, and was within age, and pꝛayed that the parol might demur; 
die he was ouſted of his age, becauſe that this was an annual rent, and the wrong 
gan in the Parſon: and the charge was to fall on the Parſon, and not on the 
huren. And with this agrees 10 H. 6, fol: 10., ouſted of age, becanſe loſs to fall 
hun the Heir. Allo the Law doth leſs effem_ of delay than loſs, of Inheritance 
lever ; fo; delay map be remedied, but diſinheritance not; 45 E. 3.65. In a 
wud juris clamat a gainſt Fenanc fo lite, who pleads that this was lealed unto him 
nitheut impeachment ok waſt, ſhews this, and if he will confeſs, then he will 
ittourn ; it is there ſaid, that rather than the Infant ſhall make ſuch a confellion, 
Ae chall be granted him; and ſo it was. | e 
The Law doth weigh matter of delay and of diſinheritance in a ballante. Tut 
vill not pzoſecute cheſe. Caſes, but come to the Point now in queſtion. In the 
which, Theſe rwo things are to be conſidered, 3 ary at 
.4, Firſt, The nature of this Action here being a Mrit of Erro2, whether in this Things here: 
ition age ſhall be granted, 02 not; | x conſiderable. 
2, Decondly, Jn reſpert of the title of Dower here, which , ſhe hath after the 
Ez revetlat 
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37 E 3. fol, 8. 


16 E. 3. Fitz. 
Dower 55. &c. 


the reaſon which J ſhall give. 


2 


reverſal of che Fine, whether this ſhall be ſuch an impediment, as that a ge har 
ſhall not be granted. | Cog 


As to the firſt, being in the Caſe of a Writ of Erroz, in the which age is not 


grantable (but yet with this difference, (S) if it be b2ought againft the Þeir alone 
age is not to be granted, if he be not tenant of the Land; but if he be tenant, then 
age is to be granted; and this is pꝛoved by 47 E.3.tol.8. a Writ of Erroz bought 
againſt tenant by the curteſie, and the-Peir in reverſion p2ays in aid of the Peir 
and this granted, but'ouſted of his age, becauſe he was not tenant of the Land. 
With this agrees 47 Aſſiſar. placito 4. & 19 H. 6. fol. 25. adjudged, that the Þeir 
of the tenant in a Writ of Crroz ſhall have his age, fo2 ſo much as deſcended unte 
him. Bere in this Cale it is plain that he is tenant, and that his Inheritance might 


be loſt, therefoze the Law will pzotect him until his full age, ſo that in the interim 


he (tall not ſuffain any loſs. 

As to tht ſecond Point, touching the title of Dower, alledged here to be. 

J agree, that at the Common Law,in a Wric'of Dower, age ſhall not be granted; 
and this is in tavorem dotis, and fo is 5 H. 5. fol. 13. In a Writ of Dower, the 
tenant doth vouch an Heir within age, and in Ward to the King, this ſhall not be 
delaid foz the nonage, as it is there adjudged, 12 E.4. fol. 17. accordingly, 44 E. 3. 


t01.'43. In a quod ei deforceat by tenant in Dower, to recover title de Dower, age 


p2ayed, and denied, this bzought to reduce her to her eigne title, ſhe ſhall not be 
delayed by the age of the tenant ; and ſo is 16 E. 3. Fitz. title Dower, placito 56. & 
6 H. 3. Fitz. title Dower, placito 181. that in Dower age not to be allowed, Eut ag 
this pꝛincipal Cale here is, age ought to be granted. There is no expꝛels Caſe in 
the Law to make good my opinion, this being a new Caſe, but J am ſatisfied by 


Not withſtanding age be not to be granted in Dower, the realon of this being, 


becauſe the Law gives ſurh a pꝛiviledge unto Dower, | (in Caſe where the Dower 


ft ſelf is in queſtion) but not ſo where the ſame is not in queſtion, Here it is ſaid, 
that at the time of this Fine levied, ſhe was intituled to have Her Dower, (S) if 
this Fine Jould be reverſed 3 but whether this ſhall be ſo o: not is donbtful, and 
the may have another right to the Inheritance; ſhe may have title of Dower, and 


allo title to the Inheritance, and it is in her election how the will have it. So that 
this Cafe here in queſtton ts very much different from the Caſe, where title ol 


Tower is immediately in queſtion, Ik ane recovers againſt tenant in Dower, in a 


Præcipe quod reddat, and the bꝛings a Mrit of Erroz to be reſtoꝛed to this again 
(were this üpon a title of Dower once executed) there age ſhall not be granted in 
delay of this. 99 eä 1 
Vut this is a Cale of moze queſtion than this pꝛincipal Cale here is. Foz here 
it ſtands indifferent unto ns, whether unquam oz nunquam, her title of Dower ſhall 
come in queſtion, and this reaſon gives me ſatisfacion; ' FA 

Object. It hath been Objected, that by the diſallowance of age, the Heir here ſhall 
not be diſinherited, becaufe that Herbert the Pusband had levied a ſecond Fine unto 
Bynion and his Peirs, and this ts bind the Husband land his Heirs. 


Reſp. This is ſo ſaid, Eut this doth not fo appear tö us, as Judges 3 but if ic 


be lo, there may be means allo to avoid this Fine; there may be erro} alſo in this 


Fine, and this is a very fozceable reaſdn,'that befoze Dower be executed, 02 direaly 


in queſtion, there ſhall be no cauſe foz this, to ouſt che Meir of his age. 


Another reaſon may be.becauſe this is in the Kings hands; as to this J ſhall ſay 


no moze, but as this Caſe here is, age ought to be granted to the Defendant, pur 
cauſe del fon nonage. 


2. Dodderidge Juſtice. ' The Þoint here only is, Whether age ſhall be granted | 


to the Defendant, oz not - In this Caſe J have much ſtaggeren in my opinion. I 
do not find this Caſe in all the Law, and therefoze this is not to be diſcuſſed by 


multitude of Caſes, but by Reaſons, Jn this Caſe there is a ſure wap, but this p 
no 
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ut i ſafe wax: Foz to grant the age here is a ſure way, and no Erroꝛ ſhall be foz 
this: But this (in my conſcience ) is not a ſafe wap, foz in this we ſhall do 


812 6 pars, fol. 3, 4. Markams Caſe, as touching this learning in general 57 but cobe 6 ware 
qwill not in ſiſt dpon general Caſes, which concerns the Plainciff 02 Defendants; fol. 14. . 
ay differences there are to be oblerved in chem, accozding to the difference. of 
ions. | FRE | 
* to pꝛoced now unto my Reaſons, whereupon J do ground this my opinion 
agtintt the granting of age in this Cale. 2270 4-38 21.48 | 
Firſt, If here be no detriment co come to the Heir, no2 any loſs; and if a lofs ons - 
he to no purpoſe, if it be ſo, to what purpoſe ſhall it then be for us to graut him gainſt the 
ihr benefit of his age, when as by this Gzant chere is a manifeſt miſchief on the granting of 
nher üde e And we in this, and in all other Caſes, ought always to pꝛevent the e. 
neateft milchief. 1 : 15 
: f the Fine here at this time be erronfous, the ſame will be alſo erronibus at 
the full age of the Inkant: Ik age be here granted, this is but matcer of delay foz 
eh teudernels of che Infant: The Wife here ſ&@ks her Dower foz her life; he 
may die befo2e the Heir comes to his full age, and then her Dower ts loft, and the 
mins impoveriſhed in che interim foz her life; aud it belongs pzoperlp unco us 
u ſ@ and conſider which ſhall be the goeaceſt miſchief, and ſo to uſe our beſt en⸗ 
whvyours to p2event this. | > ns WT Rl; 
In this my Argument, J will purſue that courſe which was laſt taken, As (S.) 
| ihe Firſt, J will ſpeak unto the Writ of Trroz,and whether age ſhall be granted 
itl-this; a not 2 | ct be 7 | 
2, Betondl p, If the title of Dower be conſidered in this Cale, whether then 
ige hall be granted, oz not? STERN | 
1. Jn a Writ of Crroz, in ſome Caſes age ſhall be granted, and in ſome Caſes 
bit And this doth not reſt only upon the difference befoze put, where he is Ter- 
Cant, and where not. | . 2 
:Þ9 H. 6. fol. 18. & 19 Hl. 5. fol. 25. in Dudleys Cite this Rule is croſt. 8 | 
J E. 3. fol. 7, 8, 9, 10. Sir Richard Woldgraves Cale, d notable Caſe (and the gc. 
Cale argued in all the Quadrageſ.) there the difference is put, where it is an 
ez in Law, and an erro2 in Fact, and many differences are there put, where the 
dur map plead in diſcharge of the Errdz, and where no. = 
And 47 Alſiſar. placito 4. the ſame Caſe, Error fur un ſcirc facias, upon a Fine 
lvied of a Panoz, with a foze⸗pꝛiſe. 1. Tenant in tail died without Illue, he in 
naiver in tall, port un ſcire facias, to execute this without the foꝛe⸗pꝛile, he had 
WMgmenc to recover the Meir in by decent; a Mtit of Erroz brought upon this 
int Thie, age there p2ayed ; and whether the Heir ſhall have his age to him 
lowed, is there vety well debated, and that by notable Reafons dzawn dut of the 
key foundations of Reaſon ; and there a gos difference is put, where he is Merz 
Tenant, and where not, and p2ays his age. 17 | BY: 
And the reaſon there given why he ſhall have His age, where he is Ter-Ttnanc, 
betaale the Law ſuppoſes him ts be bf ſtich an age, as that he cannot be Co- 
mlanc of his right, that he cannot make a godd vefence of his right, and fo- foz 
haut it Hottld de very pꝛe jaditial to him, if his age there ſyduld not be granted 
him, (am this is upon the vifferente chere, where it is an ertdz in Fact; any 
where an erro2, in Law) whete ib is an erro2-in Fatt, as befoze, and üpbn ehe fo); 
ner reaſon he ſhall have his age: Eut foz him ro know how to defend his right, 
aint an erroz in Law, this is noc in his-Colitfance to dv, but this belongs 10 
the Judges to do fo2 him, andthey ate to fte this on His behalf, that nothing 
une in this, but that which tis. rights 11123 $3 HER W059 3-0 
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Obj. Put it hath been here furcher objected, That he may plead in Far to the 

Erroz, with mo2e ability when he comes to his full age. | | 
a * Eut in this Caſe, what he can plead here, we do ſe it all by the pleading 

t ſelf. | | | 
Obj It hath been further objected, That he may plead a reſtale of all nns Ml 8 
in far better manner at his full age, than befoze, (the releaſe of which, of the De, 
mandant, is not in this Caſe) foz che Yusband died after the death of the Father 

of the Infant, and then ſhe was a feme Covert, | 
Reſp. Eut if he pleads a releaſe of Exroꝛs, what ought the Judges then to do; 
. Hall we affirm the erronious Fine this we are not to do, neither the good to the 
one, noꝛ the ill to the other. | 
2. It is now to be examined here, what the Heir ſhall loſe if this Erroz alligned 
4 ſhall be pꝛelently examined, and the Fine upon this reverſed by this he Gall nc N 
loſe his Land, the Plaintiff by this her Writ demands uothing, 
Obj. ut it hath bien objened, That by this he hath loſt one of the firings of 
his Bow, (S) this allurance by Fine, which is reverſed. | 
: Reſp. If he do loſe this, it is but a bzoken Staff, and this would not have ple 

ſured him at his full age, and ſo by this he hath loſt but a bzoken Staff, 
| | x this Fine be not erronious, he ſhall then have no harm by the p;ocevings Ml 
es 7 8 | | 
0 This Caſe is a new Cale, and very much differing from all the other Caſes be⸗ 


a a 


koze put. | 
here delay is on the one fide, and a particular miſchief on the other fie, we 
who are Judges, ought rather to regard the miſchief, than to ſuffer and give allows 
ance to matter of delay, which in ſuch a Cale ought not to be ſuffered, 
No miſchief is here unto him, if the Fine be reverſed, koz he hath another Fine 
of the ſame\ Land. ; 
Obj. But as to this, there is an Dbjection alſo made, (S.) That this Fine alſo | 
map be errontous. | 
Reſp. As to this, the ſAne is only conjectural, and we do not ſe this to be lo, 
neither ought we to imagine it to be ſo, | 
- this Fine be erronious, the: ſame will not benefit him now, noz pet at his 
u age. 1 0 a 
If the ſame be not erronious, it will no ways hurt him to have this to be pꝛe⸗ 
ſently examined: And as this Cale is, he cannot plead any thing agaiuft this, fo | 
this Cale runs between all the other Caſes, 5 
In a Writ of Erroz, where age ſhall be granted, and where not, appears by 
4% E. 3. L. 3. 47 E. 3. fol. 7, 8. 9 H. 6. fol. 18. 19 H. 6. fol. 21. 30 H. 6. fol. 2. b. age lieth not 
kc. in Ertoz, by Forteſcue, as the Cale may be, 9 H. 6. A Writ of Erroz bzought the 
Meir in Ward to the King, and the Lands ſeiled into che Kings, hands (as it is ; 
not here in our caſe) and therefoze age was there granted to the Meir; this Cale | 
is argued in 9, 18, and in 19 H. 6. 
Now to exempliſie this, wich the reaſons of other Caſes, 
So is an Attaint to reverſe a faux Uerdia,in manner as a Writ of Erroz : Theſe 
two have a reſtozing pzoperty in them, : | | 
All our Books agre, that in an Attaint, an Infant ſhall not have the benefit of | 
his age: (but this is queſtionable in a Mrit of Erroz) And the reaſon of this is, | 
to pzevent a miſchief which ſhall be great; if all the Petit Jury ſhould die, fo 
then by this he hath loſt his Aion, | | 
And this miſchief is here in our Cale, foz if the Wife who is Plaintiff here | 
Hould die, in the interim, {he bath loſt her Mrit of Dower, 
. In an Attaint it ſhall be ſo as befoze, and foz the ſame reaſon befoze temem⸗ 
zed. : 
; 57 


* 
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By 40 Aſſiſar. placito 27. 9 H. 6. fol. 47. & 47 E. 3. fol. S. there is a reſolution 
Kill the Judges, that he ſhall be ouſted of his age: In a Mrit of Deſceic, Mhe⸗ 
rhe ſhall have his age, ont: g . 
Al thele three Writs, (S) Crroz, Attaint, and Delceit, are to reſtoze the party 
u that which he hath loſt. , . 


1. Bp erronius Judgment, upon reverſal to be reſtozed. 


2, Foz a faux Uerdic upon the Attaint. 

3. Upon the Deſceit,., . _ _. ... 
All theſe thee are of vne and the ſame nature. h . 
Deſceit in non-ſummoning of the party-Tenant as he ought to do: And thele 
Caſes are as like unto our Caſe as any can be, | | 
In a Scixe facias againſt the Heir, upon a Recovery by the Anceſtoz of, &c. by 
m erronious Judgment; the Yeir being in under this, a Scire facias bzought to 
gecuce this againſt che Yeir, upon a Judgment given againſt his Father, he ſhall 
not here have his age, by 18 E. 3. fol. 34. 22 E. 3. fol. 22. 27 E. 3. fol. 88. 47 E. 3. 
- & may be here demanded, foz what cauſe, foz he is in by deſcenc, and may loſe 
his Inheritance the fame Dbjection there made, as here in our Cate: Be map 

a Releaſe to plead, but he ſhall not have this here; there it is ſatd, we ought 

give credit to a Judgment given; this Bar here pleaded was a Judgment, and 
therefoze fo2 non-age he ought not to be delayed of his execution; there it is ſaid 
he may plead by his Guardian, -and Judgments given ought to be credited, being 


40 Aſſiſar. 


plac, 27. &c. 


Writs of re- 
turning. 


— 3 J. 34 


* agatrift che Anceſtoz, and the Heir in under this, aud Execution ought not to 


delayed. F „ 
800 here in this principal Caſe, you are in under an erronious Fine, you map 
lead your Plea ts this by your Guardian. 


* 


2, The ſecond matter here conſiderable is, Whether in regard of the title of 


Dower which appears, and this Writ being to reſtoꝛe her to her Mrit of Dower 2 
- = in this Eaſe age ſhall be granted, oz not? age is not here to be al⸗ 
d 


1 Writ of Dower, age ought not to be granted, as appears by many Caſes, 
WES f. 59. 44 E. 3. f. 43. 5 H. 5. f. 13. 12 E. 4. f. 17. and many other to 

this. , NY WE” | Ee : 
— Reaſons are given foz this in the Old Books, and admitted of in the later 


1, Reaſon, Becauſe that Dower is very much favoured in the Law, 

Obj. As to this it may be here ſaid, That ſhe hath no Dower. EE 

Relp. Jn anſwer hereunto, ſhe ſhall be favoured in the bringing of this Writ, 
ik the Law vo ſo much favour the Eſtate of Dower, it doch alſo favour the 


'ntans of coming unto this, and this of neceſſity ; and lo foz this cauſe no age is cs 


be allowed in this Writ. s ; 
2. Aſecond Reaſon, becauſe this is a ſpedy ſuit, and therefoz2 no delap to be 
amitted of in this, | | 1 

Alo no milchiek by this ſhall come unto the Heir, foz the ſhall recover but a 
particular Eſtate fo; her life and to be attendant upon the Heir, he is to be in of 
the Eſtate of her Musband: And if ſhe ſhall have this favour by the Law, when 
ur Dower is ſerled ſhe ſhall have this favour alſo in che reafis co come un⸗ 
td it, | | 


44 E. z. fol. 43. A Feme hath an Eſtate in Dower; the takes a fecond Pusband, 
they are impleaded, the bzings a Quod ei deforecat againſt the Heir, who pꝛoved to 


have his age, there ruled, that he ſhould not have his age in Dower, and therefs2e 
lot in this Action, being only to reſtoꝛe her to her Dower, - | : 
43 Aſſiſar. placito 22. the Heir in ward, the Panoz of Dale deſcends unto him, 


where ic is ſaid, if he be ouſted of his age in one Action, he ſhall be alſo _ | 
| another 


17E. f. 6. 
— 3. f. 39 


43 Afar, 
Placiro 22. 


Gon 
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another Action, being of the lame nature there ruled, that age ſhall not be allower 
being in the nature of a Qoare Impedit, foz the avoiding of velays by laps: And 
this may be another reaſon foꝛ it, becauſe that by this the Inheritance ofthe true 
ah Patron may be loft, 3 SEL 
In 44 E. 3. it is there adjudged, that if Dower be ſecled, he ſhall nor Have his 
age: The ſame reaſon ſhall be in an Actton; which is only to bzing him to this 
Do here in this Writ of Erroz.the ſame is to be as much favoured in Law,agthe 
Writ of Dower it ſelf, this being the only means to enable her to have a Writ of 
Dower, and fo by this to come to the Eſtate of Dower : Fo} one ſhall never come 
to an Eſtate, if the Law will not favour him in the means. 
Obj. Jt hath bien objected, That it is uncertain whether He will bzing her 
Writ of Dower, oz note | | Op 
Reſp. As to this, let us do right, and let Her do then as the will, the elecion 
being in her ſelf : let us give unto her wings, her liberty in denying of che age, 
the which if we ſhall not do, we take away this her election from her: Allo this 
is - * the Heir, to have a pzeſent pzoreeding herein, and ſo this Objenion 
is of no kotce, | ; 

Obj. Another Dbjection hath been made, (S) That this Land map be her Inhe⸗ 
ritance, and ſhe map afterwards have and make vivers other Titles to this Land, 
and to pꝛevent which age is to be allowed. e 

Reſp. As to this, it appears to be otherwiſe, in and by the pleading here ex- 
Pꝛelly, that it was not her Land; this is but an imagination, and that beyond ima⸗ 
gination, foz we do ſer the contrar x. | 
This is a new Cale, and therefoze the ſame is to be argued upon new Reaſons, 
and the beſt Reaſons are to be gathered and collerfed out of the old Books; and of 
theſe moꝛe efpecially out of the Quadrageſ. of E. 3. and ſo upon the whole matter, 
the Defendant in this Cafe ought not to have his age allowed unto him. 
3. Croke Juſtice. In this Cale my deſtte carries me one wap, but mp Jadgment 
leads me another wap. Wh 
Firſt, my deſire is ſuccurrere viduæ: But then mp judgment Catch to me, that 


unto him, and that is, to have his age to him allowed; and of this he otght not 
here to be oufed, | | 

Theſe th2ee things are very much favoured in the Law, (S.) 

Dos, vita & libertas, of which J will not ſpeak. = | 

Noz yet of this to ſhew how much the Law doth hate delays. 

Jn Caſes of neceſſity, & pro bono publico, no age is to be granted. | 

As in Caſe of a Pzeſentment, where laps may incur befoze his full age: And 
ſo where an Infant doth a thing in auter droit, as if he be an Dfficer, 02 an Cte- 
_ In ſuch Caſes the benefit of his age, being but foz delay, ſhall not be allowed 
10 im, ts 0 

And lo where an Jufant doth a thing of his own wzong, being queſtioned fo; 
this, he ſhall not here have his age. | 

Eut as to the pzeſent Cale now in queſtion, Whether age fall be here allowed, 
oz not e Jn this Caſe he ought to have his age, and the anthozitles of out Books 
will uphold this : And if this be a ſafe way (as io it is) it is allo a true way,other- 
wile it cannot be a ſafe way. „ 

9 Hl. 6. 47 E,3 Mhether one ſhall have his age in a Writ. of Etro2, oz not ſe foz this 9 Hs. 
12 E. 4 47 E. 3. 12 E. 4. befoze remembzed: In a Writ of Erroz, he ſhall not habe the 

benefic of his age where he is not Ter⸗Tenant; otherwile where he is Ter-Le- 
nant ; And ſo here, J will thus frame my Argument: Pere he is Ter⸗Cenant, 
Idco ex conſequenti, he is to have his age, : 


Eut 


=D= ==> AAS K el 


we ought not tu take away ſuch benefit from the Inkant, which the Law hath given 
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Object. Eut here it hath ben Dbjeced, that this Fine is erroneous 3 and if fo, 
itis — koz matter in Fact 02 in Law, and chat no p2ejudice by this can come to 
5 That which hath ben ſaid in this, doth not ſatisfie me; the imbecillity of 
the Jufants is ſuch, as that he hath not knowledge to take the beſt way fo2 himlelf, 
this is unus error, but it cannot be unicus error. Pere Iſe a particular miſchief, 
the u way, to the Mike; but another way, a general inconvenience to the Infant ; 
inn the Law, as Littleton obſerveth, will rather ſuffer a particular miſchief, than to 

ne men a gap to a general inconvenience, exe 
All the Caſes befoze remembzed, of Attaint, Diſceit, and Scire facias, come not to 
er the reaſon of this Cale, (pro bono publico, ne malaficium remaneat impunitum 3 
another Reaſon, why Age ſhall not be granted in an Attaint. 
is not here ſhewed, this UWric of Erroz to be brought to reſtoze the Wilke, 
e qoad breve de dotis, but alſo to all; and by the reverſal of this Kine, this 
14 ins him open unto any demand that ſhall be againſt him, non quoad this only, 
i 'quoad omnes & ad omnes intentiones propoſitas: this will lay him open unto 


* 

il. ö ; T # 4 1 1 
> Jn this Caſe, J dare not here to decline, à via trita, quæ eff via tutiſſima, the res 
„ aal of chig Fine will lap him open unto all manner of Impeachments. And ſq 


9 ons, as this Caſe is, age ought to be allowed unto the Defendant, being 
an Jukant. 7 . | | 
4. Coke Chief Juſtice. The pleading here is very-barbarous, being that Xaron 
and Feme were ſeiſed as in tight of the Wife, and made a Feoffment by parol to 
Two, to the ule, &c, this is abſurd pleadings: fo2 this is not good as to the Wife. 
Alo the plading is (John fo2 Richard,) Allo virtute cujus finis, whereas it was a 
Jeollment. Allo when the Fine is pleaded, it is virtute cujus & vigore Statuti fog 
he. Fine, where it was by the Common Law. | , | 

In this pzincipal Caſe, age ought td be allowed. 1 
12 Argument of this Cale, J will divide my Argument into thie 
. Kick, To examine the reaſon, wherefoze age is to be granted. . 
. Decondly, To conſider this pzeſent Caſe in reſpect of the nature of the Arlon, 
king a Writ of Erro. h 13 | | 
3. Thirdly, To conſider this Caſe in reſpect of the title of Power here; to 
= un:o which, this Writ of Erroz is the mean, in reſpect of the nature of che 


208 lr ——_ generally, J hold that the Infant in this Cale ought not to be 
ed of his age. | | 
. Firſt, zn cefpect of the end of granting age by the Common Law. (The 
Civil Law is againſt this) foꝛ by them the Guardian may bind oz looſe, and there- 
te at the Civil Law he is bound to anſwer pzeſently, | | 

But by the Common Law he is to have the venefic of his age, Quia durante 
Minori cate, reſpondere non poteſt nec debet. | 5 
a Me cannoc be party to any averrment during his minozity, the Law will 
— him to take any Iſlue, he cannot during this time put his title upon an 


al 
hold 


ae expꝛelly fo in this, (S) Minor non tenetur reſpondere . 


Allo it 


Six Rea ſon: 
for the age, 


18 3. placito 49. new print. In a cui in vita, age gtanteb upon this rea- ; E. 3 place» 


| | 25 | _ a; 
5 E. 3: Age there granted, becauſe that an Infant cannot have Conulanct of his is E. . 
,noz pet. of the title of his Avverſary, ( Speculum artis cft vitrum, as the Opticks 

) J ſay; that Speculum corporis eſt oculus, & fpeculum animæ elt ſcientia, but 
in Infang wants this, & ideo reſpondere non poteſt; Bracton, Britton, & Fleta, 
durante minor 


tate, 


_— " 


142 Termin. Mich. 13 Jac. Part Ill. 
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another Action, being of the ſame nature there ruled, that age ſhall not be allow 
being fn the nature of a Quare Impedit, foz the avoiding of velays by laps: And 
this may be another reaſon foz it, becauſe that by this che Inheritance of the tue 

Patron may be loft, | Hp be +: 
In 44 E.3. it is there adjudged, that if Dower be ſefled, he ſhall nor Have hig 
age: The lame reaſon ſhall be in an Action; which is only to bzing him to this 

Acton, . war 5 
So here in this Writ ok Erroz, tbe lame is to be as much favoured in Tamas the 
Writ of Dower it ſelf, this being the only means to enable her to have a Wit ol 
Power, and fo by this to come to the Eſtate of Dower : Foz one ſhall never come 

to an Eſtate, if the Law will not favour him in the means. 
Obj. It hath ben objected, That it is uncertain whether fe will bzing her 
Writ of Bower, oz note | | 3 
Reſp. As to this, let us do right, and let her do then as the will, the elecion 
being in her lelk: let us give unto her wings, her liberty in denying of che age, 
the which if we ſhall not do, we take away this her election from her: Allo this 
ts — i the Petr, to have a pzeſent pꝛoceding herein, and ſo this Objecion 
is of no kotce, | | | k 

Obj. Another Dbjection hath been made, (S) That this Land may be her Inhe⸗ 
ritance, and ſhe map afterwards have and make divers other Titles to this Land, 


; — SIO 
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and to pꝛevent which age is to be allowed. | 
Reſp. As to this, it appears to be otherwiſe, in and by the pleading here ex- 
pꝛellp, that it was not her Land; this is but an imagination, and that beyond ima⸗ 
gination, foz we do ſer the contrary, - | | 
This is a new Caſe, and therefoze the ſame is to be argued upon nem Reaſons, 
and the beſt Reaſons are to be gathered and collerfed out of the old Books; and of 
theſe moze eſpecially out of the Quadrageſ. of E. 3. and ſo upon the whole matter, 
the Defendant in this Caſe ought not co have his age allowed unto him. 

3. Croke Juttice, In this Cale my deſire carries me one wap, but mp Judgment 
leads me another wap. | 5 

Firſt, my deſtre is ſuccurrere viduæ: But then my judgment laich to me, chat 
we ought not tu take away ſuch benefit from the Infant, which the Law bath given 
unto him, and that is, to have his age to him allowed; and ok this he otrght not 
here to be ouffed, | | | | 

Thele thee things are very much favoured in the Law, (S.) 

Dos, vita & libertas, of which J will not ſpeak. | 

Noz pet of this to ſhew how much the Law doth hate delays. 

In Caſes of neceſſity, & pro bono publico, no age ts to be granted. 

As in Caſe of a Pzeſentment, where laps map incur befoze his full age: And 
ſo where an Infant doth a thing in auter droit, as if he de an Dfficer, oz an Cte- 
_ In ſuch Caſes the benefit of his age, being but foz delay, ſhall not be allowed 
to him. „ 

And ſo where an Infant doth a thing of his own wong, being queſtioned fot 
this, he ſhall not here have his age. 5 

Eut as to the pꝛeſent Caſe now in queſtion, Mhether age thall be here allowed, 
oz not? In this Caſe he ought to have his age, and the anthozitfes of ont Dooks 
will uphold this: And ik this be a ſafe way (as lo it is) it is allo a true way, othet⸗ 
wiſe it cannot be a ſafe wap. 5 

9 H. 6. 47 E. 3. Mhether one ſhall have his age in a Writ. of Etro2, oꝛ not ſe foz this 9 Hs. 
12 E. 4. 47 E. 3. 12 E. 4. befoze remembꝛed: Jn a Writ of Erroz, he ſhall not have the 
benefit of his age where he is not Ter⸗Tenant; otherwiſe where he is Ter-Te- 
nant ; And ſo here, J will thus frame my Argument: Vere he is Ter⸗Cenant, 
Ideo ex conſequenti, he is to have his age. : 


Euc 
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Object. Eut here it hath been Objec ed, that this Fine is erroneous 3 and if lo, 
it is either fo2 matter in Fact 02 in Law, and chat no pꝛejudice by this can come to 
nfant. | | | - 2008 
9120 That which hath been ſaid in this, doth not ſatisfie me; the imbecillity of 
he Infants is ſuch, as that he hath not knowledge to take the beſt way foz himſelf, 

is unus error, but it cannot be unicus error. Pere AJ fe a particular miſchief, 
que way, to the Wife 3 but another way, a general inconvenience to the Inkant; 
ad the Law, as Litcleton obſerveth, will rather ſuffer a particular miſchief, than to 
men a gap to a general inconvenience, 1 

Al the Caſes befoze remembzed, ok Attaint, Diſceit, and Scire facias, come not to 
her the reaſon of this Caſe, (pro bono publico, ne malegicium remaneat impunitum 3 N 

tis another Reaſon , why Age ſhall not be granted in an Attaint. Allo it 

ion js. not here ſhewed, this WMrit of Erroz to be brought to reſtoze the Mike, 
ge quoad breve de dotis, but allo to all; and by the reverſal of this Kine, this 
14 ins him open unto any demand that ſhall be againſt him, non quoad this only, 
i 'quoad omnes & ad omnes intentiones propoſitas: this will Jay him open unto 
=... | | | | | 
"> Jn this Caſe, J dare not here to decline, à via-trita, quæ eff via tutiſſima, the res 
) wrſal of this Fine will lay him open unto all manner ok Jmpeachments. And ſq 
5 n cheſe realons, as this Cale is, age ought to be allowed unco the Defendant, being 
« 4. Coke Chief Juſtice. The pleading here is very-barbarous, being that Faron 
| and Feme were ſeiſed as in tight of the Wife, and made a Feoffment by parol to 
Two; to the ule, &c. this is abſurd pleading; fox this is not good as to the Wife. 
Allo the plading is (John fo2 Richard,) Allo virtute cujus finis, Whereas it was a 
Feoffent. Allo when the Fine is pleaded, it is virtute cujus & vigore Statuti fog 


he. Fine, where it was by the Common Law. 

In this pzincipal Caſe, age ought td be allowed. a 1 
an the Argument of this Cale, J will divide my Argument into the 
mts. (S.) a Ss 2 | 

1. Firſt, To examine the reaſon, wherefoze age is to be granted,  «@ 
2. Secondly, To conſider this pzeſent Caſe in reſpect of the nature of the Aulon, 
keing a Wric of Erroz. 3 obs | 
3. Thirdly, To conſider this Caſe in reſpec of the title of Dower here; to 
ume un:o which, this Writ of Erroz is the mean, in reſpect of the nature of che 


Foz fir Reaſons generally, J hold that the Infant in this Caſe ought not to be sis reve, 
wſted of his age. Ss | 3 dor the age, 
1. Firſt, In refpec of the end of granting age by the Common Law, (The 
Civil Law is again@ this) foz by them the Guardian may bind oz looſe, and there- 
tie at the Civil Law he is bound to anſwer p2eſently, : 
But by the Common Law he is to have the benefit of his age, Quia durante 
Minori cate, reſpondere non poteſt nec debet. g 1 
ne cannot be party to any averrment during his minozity, the Law will 
—_ him to take any Iſſue, he cannot during this time put his title upon an 
t. Ba | 3 g | 
3E. 3. placito 49. new paint, In a cui in vita, age granted upon this rea- ; E. ;. placke 


noz pet v the title of his Adverlary, ( Speculum artis eſt vitrum, as the Opticks 
) A ſay; that Speculum corporis eſt oculus, & fpecuſum anime elt ſcientia, but 
an Infang wants this, & ideo reſpondere non poteſt; Bracton, Britton, & Fleta, 
ut expzelip fo in this, (S) Minor non tenetur reſpondere durante minor 


ln. 58 e 8 | | 8 

45 E. 3. Age there granted, betauſe that an Infant cannot have Conulanct of his s E. 
di 

hold 
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4 E. 3. fol. 40. 
27 H. E, fol. Is 
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24 E. 3. fol. 29. 
Fitz. KC. 


43 E. 3. ſol. 18. 


Paſch. 32 E. 3. 
in the Manu- 


ſeript. 


to be very plain and certain, as appears by our Books. The lame ought un 


- 4 E. 3. fol. 40. 0 
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n eee 
ætate, becauſe that he is altogether miſconuſant what thing to plead. (Eut there 
they alſo except the Cale of Dower, ) | e 

3. A third reaſon vꝛawn from the Counter-plea, of the nature of it, contra gia. 
tum, To bar one of this, which the Law gives unto him, this Counter-plea eu 


be certain to every intent. And in this, the ſame is like unto Eſtoppels, ; E.3 
49. the ſame ought to be full, 4 E. 3. fol. 40. by Wilby, a Counter-plca of are 
ought to be plain, the reaſon there given, becauſe this doth bar one of the pjivi, 
ledges which the Law gives unto him, 27 H. 6. fol. 11. an Infant pꝛays his age, 


* 


anlwer there made unto him, you have ap elder Ezother living; aud foz this le 


And as touching thele Counter-pleas, ſz 25 E. 3. fol. 43. 41 E. 3, fol. 28. Ez. 
fol. 27. Roberts Caſe, 43 E. 3. fol. 18. there a Counter-plea by Argument not god, 
and fo ig 40 E. 3. fol. 14. 

Fut here tn this pꝛincipal Caſe there is none of theſe, fo2 here is a pꝛeſent 
polleſtion in the Inkant; and you would ouſt him of his age here, in reſpec only 
of a future poſſibility to have a Writ of Dower. 

A Leaſe foz life made, the remainder to the right Heirs of two in f&; the one 
of them dies without Iſſue befoze the Fine executed, the other ſole gall (ve exre⸗ 
cution of the whole by the ſurvivozſhip and this by the better opinion of 24 E. z. T 
fol. 29. Fitz. Joynder in Action, placito 10. 30 Aſſiſar. placito 47. 18 E. 3, tol. 


9. 

4. A Fourth Reaſon,Rich. and Barbary here have releaſed with warranty, and bp. 
this Writ of Erroz the Fine ſhall not be reverſed, quoad the Dower only, but allo 
quoad the warranty, and quoad the releaſe of the F&-ſimple here. 9 
5. A fifth Reaſon. The Counterplea here wants trial, and this ought to be | 
illuable: by 43 E. 3. fol. 18. Not upon pollibilities, to put poſſeſſions in iſlue. A 
right of Action is not ſufficient foz this. No illue can be of this; foz an iſſue ſhall '1 
never be made only upon a right, this is not here iſſuable, here it is averred, that 
ſhe had title of Dower, if the other ſhould ſap, ſhe had no title of Dower, this is 
not iſluable; and ſo this is a plain Rule, That a Counterplea ought to be illuable. 
But right is not ſo, Alſo here, the hath neither right noz pet title of Dower, He 
hath neither jus in re, nec ad rem, as long as this, Fine ſtands in its full fozce,” and 
during this time ſhe hath only a poſlibilicy of Action. 

And this may be another Reaſon, If you cannot put a right in iſſue, à fortiori, 
you cannot put a bare poſſibility in iſſue, and a Counterplea ought to be illuable. 
And ſo fo2 this reaſon dzawn out of the nature of the Counterplea of the age, here 


4 


age ought in this Caſe to be allowed, / | 

6. A lixth Reaſon, foz the allowance of age here; It appears by all the Fals 
of Law, that theſe tha thiugs are very much favoured in Law. (S.) 

1. Dower; (if it be in eſſe.) ; 

2, Jnfancy 3 and 

3. Fines 3 foz that finis finem litibus imponit. 
An Infant, reſpondere non poteſt, non debet, notwithſtanding it beagainf!ower. 
When Infancy, and a Fine on the back of it comes in queſtion, this ſhall not de 
tried no2 determined during the minozity of the Infant. Mere you have given but 
a werk title to the Inkant, foz the Inheritance is left in Eliz. "© 

Paſch. 32 E. 3. In a per que ſervitia, an Infant ſhall have his age allowed him, 
(this in the Panuſcript of the laid Book not pꝛinted) but afterwards he ſhall have 
all his arrearages from the time of the Action bzought 3 if you cannot bar him of 
Actoznment (as the Book is) the Law will not put him to any. pzejudice, and this 
is a good Cale. | 1 oa 

2. As tpuching the ſecond part, in reſpec of the nature of the Action pu” 
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here W gric of Erroz, the Father ought to die in pollellion, ſeiſſe & morult ſeitie. - Not 
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iq travers the Feoffment;but if he be in by deſcent, 2 H.5:f.13. the Law is careful 2 H. 5. foi. 5. 
yzotect an Infant, and his right, 47 E. 3. fol. 8. a god Cale, 8 E. 4. fol. 19. b. by Kc. 

cake, In a Faux Judgment againſt an Infant, he ſhall have his age, quia reſpon- 

{cre non potelt., It ought here in this Cale to have been ſhewed, that the. Father 

nas ſeized, and died ſeized, and that he was in by deſcent, and lo to travers the 


t. B . i gn; FR: , nns ee ; wo.” ' 
* As to the Caſes Dbjeced, Of Attaint, that in this Cale an Infant ſhall 
qt have his age allowed him. As touching this, it is true, he ſhall not here have 
jis age, but this is upon angQher ces. %% 5-4; » "SY 
Relp. No age to be here allowed, becauſe this is to puniſh a Perjury, foz this is 
wot bzought againſt one as Deir. And therefoze Non:tenure is a good plea in an 
{taint, and this lieth againſt one, being no party to the Recozd 3 and this ſo ap⸗ 
jars by all our Books. T7 „ „ EITHT © = 
u 5 Hl. 7. fol. 22. b. where the differente is put betwen an Attaint and a Writ 1. fo. 24. 5 
if Erxo2, as to the having a Superſedeas granted, the lame not to be in an-Artaing 3 
gherwiſe in a Writ of Erroz, the reaſon of the difference is there given. | 
The Caſe of the Writ of Delceit is not liks unto our Caſe here. 
Jn a Quare Impedit age ſhall not be allowed, foz there a wzong is done, and it is 
i perſonal Action; and therefoze— , .. 45 „ 
But no wzong is here done in our Cale, there the Advowſon is to be recovered, 
ot ex directo, {ed ex obliquo. „ „„ e © 
3. How as touching the third part, in reſpec of the title pf Dower. 
Object. The title of Dower, it hath been Dbjeced here, which the Mike, the 
puuintiff here hath, and that the cannot take knowledge of the Feoffment to Wil- 
lams, and to uſes, &cf, 3 5 ; - 
Reſp. Notwithſtanding this, yet here he is to have his age 3 this being but a 
pſſibility, and the ſame not to be put in iſſue, as befoze. 5 1 
The firſt Cale that J was of Counſel in of the like nature, was Paſch. 35 Eliz. Paſeb. 35 Elis. 
ad this Cale J then argued, where Williams bzought a Writ of Dower againſt *c- 
Drew, Williams the Son had recovered a WMrit of Erroz bzought upon his Judg⸗ 
neat; al] che Tenants made default, one, ok them was an Infant. If an Jnfanc 
mkes defaulc, ſhe ſhall recover Dower, Eut here, becauſe damages entire were 
given, if to be reverſed, it ſhall be as againſt him alone. 3 
' Trinity 4 Eliz. between Harvey and Wood, in a Writ of Dower bzought in the Trin. 41 £19, 
(.B. che Tenant makes default, and Judgment upon this given againſt him; p C. B. Kc. ” 
Me of Erroz bzought, Judgment againſt him, his default hall not aid him, being 
But foz this, Hillar. 17 E. 2. Fitz. title ſaver default placito 80. eſt inſtar oqanium, Rillar zu) Ea. 
ks default in Dower ſhall not aid him being an Inkant; the reaſon there given, Fiz. &c. 
cauſe in Dower he cannot have his age, and cherefoze he cannot foz this cauſe 
r en, _..27 
Fleta, lib. 6. cap. 42. Non reſpondebit minor, niſi in caſu dqtis, & hoc, propter favor x1era, lib. 6. 
rmfdotis. And with this agrees Bracton, fol. 2 52. propter favorem dotis, and foz the c. a2. 
122 that ik age ſhould be allowed, ſhe might loſe her Power by this and Frackon, £252. 
;Fricton, fol. 217; cap. 101, and the Regiſter, fol. 249. She; ought to have Dower. ren, f. 219. 
int an Infant: and if he aſſign moze to her than ſhe ought to have, he ſhall cap. 101. 
hive a Wric of Admeaſurement of Dower. 1 Regiſt. f. 249. 
Nom to examine the reaſon of that, and of this Cale. | = 
In a Writ of Dower, ſhe is to recover an Eſtate only fo her life, This is no 


n the Law gives this unto her, and the hach nothing to debar her ſelf 
1 fl R \ 
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Age allowed 
per Curian. 


Habeas Corpus. 
1 Ro. Rep. 24 5. 
Mo. 840. 

2 Bulſt. 300. 
Ante 109. 


Hales Caſe, 


againſt the Law, 


— 

But here in this p2incipal Caſe ſhe will difinheric the Heir: here is beneficium 
viſcatum, the other is beneficium ſimplex: Here ſhe hath releaſed her Dower 
the Fine and Warranty : And this is the firſt reaſon, Another reaſon, the tea, 
fon of Dower pꝛoves this clearly, that in this Caſe non-age is here to be allows. 
moet ſhe now goes about, and that againſt her own ac, to intitle her ſelf to 

BWer, - | 

Another Fine was alſo levied unto this, reſpondere non poteſt. 

Obj. The Caſes of Scire facias have ben objected of 24 E. 3. and 11H, 4. that 
age ſhall. not be allowed him, becauſe his title was diſaffirmed ; he laid, his 
—5 was ſeiſed, and died leiſed, the other ſhewed a Judgment had againf hig 
Father, 

Reſp. This is a plain Counterplea of the age, by 24 E. 3. where it is in affirm, 


ante of the title by Fine levied, and divers deſcencs 3 there in a Scire facias he hall 


have his age, where he hath his poſſeſſion by deſcent. 

But we are here now in Caſe of a Fine, and therefoze age to be allowed; and 
the reaſon of the Dower makes againſt this, foz here by this ſhe would not only 
gain to her ſelf a title ok Dower, but would reverſe the Fine foz all, even as to the 
releaſe with warranty, And ſo upon the whole matter J conclude, and in this my 
Conſcience goeth with verity and ſafety ; foz it is not ſafety, unleſs it be with ve⸗ 
rity, that age in this Caſe ought to, be allowed to the Defendant, being an Infant. 
And lo acco2ding to their Reſolutions, Judgment was entred, that age ſhould in 
this Caſe be allowed to the Defendant, and that the Plea ſhould ſtap until the full 
age of the Defendant, | 


Hdd Plaintiff againſt the High Commiſſion 
| | Court. 


55 . 


CAmuel Hodd being committed by the High Commiſſion Court, was bzought fo 
the Ear by a Habeas Corpus: Jt appeared by the return, being read, that he 
was committed foz wozds, (S) That he had nſed divers contemptuous and repzoach- 
fu] wozds, touching their p2oceedings, the which they had dzawn into Articles 
againſt him, unto which he did refuſe to anſwer,and therefoze they did commit him 
to Pꝛiſon. Ba | 
4 — Serjeant moved the Court foꝛ his diſcharge, upon the inſufficiency pk the 
return, it not appearing thereby what the wozds were which he ſpake. 
Coke Chief Juftice. Hales Caſe, who was called Club-footed Hales, of which Cale 
I have the Recozd: Ve laid, That the ſentence of Divozce, by them given, was 
It was in this Caſe queſtioned, M hether they themſelves might puniſh this there 
oz not and held, that they could not, but chat he was puniſhable foz this at the 


Common Law, for flandering of their p2ocevings, 


Here in this pꝛintipal Cale, ic doth not appear by the return, what the words 


were which he ſpake, and they may be ſuch as ought to be determined by the Com⸗ 


mon Law; and foz this cauſe the return is not good, and therefoze by the Rule of 
the Court the party was diſcharged, 
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we Cockeril Plaintiff againſt 4prhorp Defendant: 
wed + * | 
{fl is Entred Trin. 13 Jac. B. R: 


Rot. 1624. 


ein Acion of Debt npon the Dtatute of 5 Eliz. cap. 9. foz Perjury, upon Nil Debe on the 

Pike pleaded, a Uerdic was given fo2 the Plaintifſſfl. Fre. =y — 
Richardſon Serjeant moved the Court for the Defendant in arreſt of Judg⸗ 7,” * ho 

nent, That the Venire facias was not well awarded, the ſame iſſuing wichout any 

Warrant 3 the Dheriff having returned the Jury without any Warrant, and ſo 

u good trial: Alſo the Declaration here is not good, wherein he hath not obler⸗ 

1d noz purſued the tv02ds of the Statute, the ſame being, That if any one, either 

phe ſuboznatton of, &c. oz by their own act, covſent, oꝛ agrement, .wilfully and 

arruptly commit any manner of Perjury 3 this he hath omitted in his Declaras 


And ſo upon the Statute of 8 H. 6. he ought tcowbſerve. the wo2ds, and to lay 
I je expulſion to be vi & armis, and allo manu forti, o2 not good: The Dath here 
kid to be, That the Defendant being bzought as a witnels, did ſwear, that che 
Plainciff, ſuccidit & effodit, a Pear⸗tris, (ubi revera) there was no Pear-tree there 
rowing the pꝛeciſe day of the treſpals, (whereas he ould have ſaid, abi revera, 
Non ſuccidit) in this the Perfury laid. | — 

Coke Chief Juſtice, Ubi revera, at the time of the Zreſpaſs there was no 
ich Pear-Tree. there: Theſe Exceptions are but chips: It is very fit and neceſ[- 
l, when one will perjure himſelf, that he ſhould endure the puniſhment of che 
UW, | 

Here Apthorp, as it is laid, being teſtis productus at the. Aſſizes of 6c. befoze the 
Idges there, falſo voluntarie & corruptive juravit, quod prædictus Cockerel ſuccidit, 


& in the manner and fozm as the Plaintiff had declared + this is the ſame dap, 
9 li vera, &c. & ulterius prædictus Apthorpe, coram Juſtieiarijs prædictis, ad Aſhiſas, 
8 Ads juratoribus, juravit, quod maremiium , valebat 40 5. ubi non valebat, above 
The Declaration here; is good, and the Uerdic well given, and he ought co be 

e party grieved, oz he cannot have an Action upon this Stat ute, but ought to have 

in puniſhed foz this in the Star⸗Chamber. 1 | | PEE. 
, The whole Court agreed herein, and ſo by the Rule of the Court; Judgment was on i 
> ſen foz the Plaintiff, ; | „ 5 | Plaintiff, 


Prinſton and others Plaintiffs againſt the Court of 

ADMIRALTY. 

[#2 P2ohibition, pzaped by Coventry, to Kay pzoctvings in che Curt vt Ads & Frollbien 
miralty, and upon catiſe ſhewed, the Caſe appeared to be this, That divers to the Admi- 

Ferchants let out Ships to Sea, and they in their coming home did commit Pi⸗ ralcy. 


them, to have the Goods gs to him fozfeifed, having in his Patent thete. wozds; Ro. Abr. 532. 


(S) bona Piratarum; this he did, the Ship being 1 the River ok the 1 
2 an 


muy; and the Ships being here upon the River of Thames, the Admiral did ſeize * Ro. Rep. 1473 
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and lo infra corpus comitatus: The Owner of the Ship did offer to put in good and 
ſufficient Surety to anſwer foz theſe goods, if it paſſed againſt him; this being re, 
fuſed, and he being in fear leſt he ſhould loſe his Tackling, cook chem from the 
Ship, and fo2 this contempt he was there fined at fozty Parks. 

Coke Chief Juſtice. When J was Attozney-General, J had occaſion td 
into the Patent of the Lozd Admiral; and true it is, that in his Patent he 
bona Piratarum granted unto him: Eut it was then in queſtion, what Goods he 
ſhould have by theſe woꝛds, Whether he-ſhould have-all che Goods which the Pyzat 
had ſtolen and taken away from others, oz not: 

And the Opinion of all the Judges then was, that he ſhould not have theſe gogy 
which the Ppzate had ſtolen from others, but only his own pꝛoper goods; any 
that the Owners of the reſt ſhould have their Goods to them reſfozed again, if 
they came foz them 3 and ik they came not, then they were to be fozfented to the 
King, the Rule being, Quod non capit Chriſtus, capit hicus : Alſo that the Pyzate 
ought to be attainted of Pyzacy, befoze the fozkeiture of his own p3oper Goods to 
the Admiral. | 

And bo it ſhall be, if one by the Gant of the King is to have bona felonum, by 
theſe wozvs, he is not to have thoſe Goods which the Felon hath ſtolen, but only 


1 he ought to have in his own Court, but at the Common Law, 
A Prohibition he whole Court agreed herein, and fo by the Rule of the Court, a Pivhibition 
granted per was granted, 1 Dice 


Curiam. 
Moorwood Plaintiff againſt Dickens Defendant. 


Entred Termin. Mich. 12 Jac. B. R. 
Kot. 474. 


Nan Aaion of Debt, upon an Obligation ok 20 1. conditionev, that if the Dbli- 
goꝛ ſhall deliver to the Obligee befoze ſuch a day a Powder of Lead, that then, 
&c.· fo not delivery of this, the Action bꝛought. 
The Defendant pleads in Bar, that alter the entring into the Bond, and befoe 
the dap, foz delivery of the ſaid Powder of Lead, at the requeſt of the Plaintiff 


the Plaintiff was indehted unto him; and this he had paid foz the Plaintiff,in full 
diſcharge of the firſt Bond, and that ſo the Plaintiff had accepted of it; upon this 
Plea the Plaintiff demurred in Law. 
; 2 only queſtion was, Whether by this Plea this Obligation may be dil⸗ 
charged: f 6 f ' ; 
It was urged foz the Plaintiff, that it cannot be thus diſcharged ; upon the difs 
ference, where the condition is foz payment of mony, there he map accept of any 
other thing in ſatisfaction and perkozmance ok the condition, but otherwile it is, 
where the lame is foz doing of a collateral thing, as in this Cale. 
Debt upon a And this difference is ſo agreꝛd in Perkins, fol. 146. placito 753. 12 H. 4. fol. 23. 
Bond. 4 H. 8. Dyer, Coke 9 pars, fol. 79. Peitoes Caſe, and 32 H. 6. 9. & 31. there the con- 
Perkins, f.146, dition of the Obligation was to make a Feoffment of the Panoz of Dale, he there 
lac. pleads the doing of another thing in perfozmance of the Feoffment 3 this there ad⸗ 
judged to be no good Plea. The reaſon of the difference ; Where the condition is fob 
payment of mony, there this is a duty pzeſently, but not payable till the time; 
otherwiſe it is, where the condition is foz the perfozmance of a collateral thing- 


Coke 


his pzoper Goods : Eut here the Admiral -vught not to ſue foz theſe Goods which | 


rens Un . SSDSE= \ | 


himſelf, he had paid unto one Sheldon 10 l. fo2 another Powder of Lead, fo2 which | 
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Coke Chief Juſtice. There is no great doubt to be made of this Caſe. It is but 
Opinion which hath been cited, that when the condition is not foz mony; but 
1p do a collateral thing 3 this cannot be ſacisfied by the payment of mony : and J 
hell anſwer you in this Cale as Thorpe did, (S.) we will not change the Judgment 
of dür foze-Fathers. 558 - 1 
Dedderidge Juſtice Where the condition of a Fond is to pap, oz to do a collateral 
ing; this cannot be diſcharged by the perfozmance of another collateral thing. op 
- The firſt difference, where the condition of a Bond is foꝛ payment of mony, this 1. Difference. 
may be perfozmed by the payment of another thing, becauſe it is of value certain, | 
and therefoze this may be perfozmed by any other collateral thing; otherwile it is, 
-where the condition of a ond is to do a collateral thing. i, : 
A ſecond difference, Thꝛe are bound to deliver a collateral thing, they pay mony 2. Difference. 
a this; this is no good ſatisfaction, notwithſtanding that Nummus eſt menſura rerum 
ommutandarum, as tif a man is bound to deliver to the Obligee ſo much Lead, of 
ie balue of 7 1. certain, and he velivers to him 7 1. this is no ſatisfaction of the 
condition, becauſe that Lead map be woꝛth moze, the pꝛice of this may riſe, it may 
be dearer; oz it map be cheaper, | | | R_ 
A chird difference, A man is bound to pay a ſum of mony, 82 a powder of Lead, 3. Difference. 
1 he delivers this to another, by and with the conſent of the Dblige, this is a 
good perfozmance of che condition. "0:2 I 
-'Thele are the differences warrantable by dür Books. £2 
; Croke Juſtice agred with him herein, foz time may make a Commodity to riſe 
02 fall, but monp is certain. We ought not to change that which hath been trita 
no. 
— Juſtice agreed herein, but if one ſells by Contract to another, ſo many 
fodders of Lead, if he pays monp foz this, this is a clear diſcharge of the contract. „ 
Coke. Monp is the meaſure ok all things, much mony makes all things dear, 33 E. 1. Fitz. 
33 E. 1. Fitz. title Annuity, placito 50. Annuity brought againſt the Heir, upon the title 4g. 
ed of his Father, granted until he ſhould be advanced by the Gꝛantoz, oꝛ his Peirs, Placito 50. 
into a Covenable Wenefice 3 the Defendant faith, that after the death of his Father, 
% Pother vid give unto the Plaintiff, at his pzocurement, and to diſcharge him, 
tht Deanery of T. and of which the Plaintiff is now ſetzed ; there Pbjected, that 
he Writing was, till he was advanced by the G2antoz, oz his Heirs, which is not 
bete, but there this anſwer given, (S.) qui per alium facit, per ſeipfam facere videtur ; 
Wd therefoze award was, that he ſhould anſwer over: but J do doubt of this Book, 
this being meer collateral, 36 H. 6. aid. A man is bound to pay mony at Coventry, 
a ſtranger unknown to him pays this monp foz him, he agrees unto it, by this 
| hall be diſcharged. N _ 
Dodderidge. Where the condition is to do a Collateral thing, there in the per⸗ 
— of this you ought as it were to hit the Bird in the eye, and to perfozm 
truly. | ; 
Coke. Ik one be bound in a Pond of 40 J. to pap 20 l. if the Dblige command 
him to pap this to J. S. he ought to plead that he — this to the Dbligee, by the 
T — J. S. but is not to plead, that he paid che fame co J. S. by the command of 
Kee; i ; | 
The Court was all clear of Opinion, That the Plea of the Defendant was not N «ef 
god; chat the Plainriff had good eauſe of demurter; And ſo by the Knle of the ne ane 
Core, Judgment was given foz the Plaintift. | 
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Apthorpe Plaintiff againſt Cockerell 


Defendant. 

: uo 

Action upon * aͤn Action upon the Caſe foz ſcandalous woꝛds, npon Non culp. pleaded, a Uer⸗ he 

the Caſe for dic was given fo2 che Plaintiff, It was moved foz che Defendant in Arreſt ye is 

—_— B Judgment, that the wo2ds were not actionable, being theſe : Old Apthorpe is z Ml © 

1 40. Perjur'd Unave, foz he did ſwear that ſuch Wood was wozth 40 s. whereas it was 1 

dear ok a Park. 0 
Coke Chief Juſtice. The woꝛds are not actionable as they are laid here, fon it jg 

laid in the Declaration, that he ſaid, That he was fozlwozn at the Afſizes ; the 6 

wo2ds only are, that he laid, Ve was an old and falſe fozlwozn Knave, and J Cock. al 

erellwill pꝛove it. V 

Haughton Juſtice. Your meaning here is to make your Declaration go to Per, 0 

ſtry,you ought to have ſaid, whereas it was not wozth a Park: you ſay here, where⸗ N 

as it was dear of a Park, this cannot be god, fo: he may pay 40 s. foz it, and yer b 

it may be dear of a Park, foz the maintenance of the Action, the woꝛds ould have b 

been laid to make this Perjurp. ti 

Coke. An Innuendo ſhall never give cauſe of Action,this which is here alledged in K 

the Declaration, is but argumentative by wap of Argument, and ſo not ac ionable. i 

judgment The Court all agreed herein againſt the Plainciff, and therefoze the Rule of the 10 

4% querens Court was, quod querens Nil capiat per billam. vt 

Nil capiat per 1 

bi dan. | b 

Mood and Mary his Wife Plaintiffs againſt Doctor Suchiſe il 

Defendant. | b 

3¹ , 

A Trover and J a Writ of Erroz, to reverſe a Judgmen given in an Jnferioz Court at Nor- f 
Converſion. wich, In an Action upon the Cale fo2 a Trover and Converſton of certain gods; 
2 dna the gods laid co be in the hands and poſſeſſion of Mary the Wife, in Parochia Sancti 
— P-224* Petri, in Warda de Mancroft ; à requeſt laid ta be made, and that the Pusband and 
1 Ko. Abr. 3. Wife refuſed to delider them, and afterwards Mary the Mike did convert them to 

215,771. her uſe; upon Non culp. pleaded, a Uerdict and Judgment was given ko; Suckliffe 

2 Ro. Abr. 521. che Plaintiff; upon this Judgment, a Writ of Erroz bzought, | 
Coke Chief juſtice. Firſt obſerved in this Cale, that a Gailoz ſhall be charged fo; 

the eſcape of a teme Covert, when Fer Eody is in erecution, ' 

It was urged, that this Judgment ould be erronious. | h 

Firſt, In this, the Venite facias is erronious (this being De Parochia Sancti Petri | 

omitting in Warda de Mancroft) foy the Pariſh might extend it ſelf into divers b 

Wards, | 


- Alſo the Uerdict was not god, there being divers ſeveral ſums ſpecified in the 
Declaration, (S) 40 J. in monp, 800 ſhillings, and other ſums; the Uerdict was foz 
30 l. of the 401. pecunijs numeratis, and doth not mention what ſum this was. Allo 
the Judgment is erronious, being that the Wife alone ſhall be in miſericordia; 
where the ſame ought to have been, That the Pusband and Wife ſhould be in ny- 


Old Books of Y 
ou - WM? 

ſericordia ; foz the converſion of the Wife, the Yusband ſhall be amerced, and ſo is 4 
I 


Entrits, &c. 


the ok of Entries; the firſt Pꝛeſident in treſpaſs, Judgment againſt Faron and 
Feme, foz a treſpaſs done by the Wife and lo there in title Executors, a feme 
k. x. Exccutoz, Judgment ſhall be againſt them both, and 42 Eliz. B. R. inter Percy & 
* Bar dolfe. It was reſolved upon the fame reaſon, that both of them are to be in mils 


ricordia. 
Coke. 


42 liz. 
dc. 


= on 
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"Coke Chief Juſtice. The Judgment here is not to be maintained. It is not foz 
the wꝛong, that the Judgment ſhall be (in miſericordia.) In caſe of pleading, an 
t hall not be amerced, as in 16 Eliz. but if he comes to his full age, and doch 
in then pzeſently confeſs, he ſhall then be amerced foꝛ the velay. And ſo it mas 
held clearly by the Judges, when J was a Repozter in the Court of C. B. the Hul⸗ 
und to be amerced, and foz the battery of rhe Uife, the Judgment to be quod 
-ypiantur, and if ſo, a fortiori here, in miſericordia ſhall be foz both of them; here 
they were — of them requeſted to deliver the goods 3 and afterwards che Mike 
110 there ought here to have been a Judgment foz this (foz which eat inde ſine 
de) as to the 40 |. foz there is 401. with an addition, and 40 l. without an addition, 
zud this Judgment is foz 30 1. parcel of the 40 l. in pecunijs numeratis. As to the 
Venize facias (tduthing the Mard.) A Ward to common intent is moze than a 
Pariſh 3 but we are not to intend pluralities, and it belongs to the other five to 
this to be ſo. Where a thing is laid to be in a Pariſh and Ward, the Venice 
bias there ſhall be De Parochia, we are not here co intend a plurality, the Venire 
cas here was well awarded, foz we will intend this Pariſh to be within the 
Ward, if the contrary doth not erp2eſly appear to us, that thete is a plurality of 
Wards, We are not to ſhake a Uervict, if it be not fo2 good and ſufficient cauſe 
inLaw to us ſhewed. But the chief matter here, foz which this Judgment is ers 
roneous, and that very clearlp is this, becauſe the Pusband being requeſted to deli⸗ 
vet the goods, with his Wife, and refuſed, and the Mike alone (is in miſericordia) 
whereas the Pusband and his Wife ought both of chem by che Judgment to have 
boy in miſericordia. | | : | 
13 _ — be bzought by two, one of them dies, the Mrit ſhall abate 
3 H. 7. fol. 1. b. | | - 3 
The whole Court agred this Judgment to be erroneous, becauſe the Wife Judgment re- 
fide, and not che Husband, was in miſericordia, and foz this Erroz, by the Rule of verſed, bcc 
| Conrt, the Judgment was reverſed, | | 
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Tomas Long Plaintiff againſt Elizabeth Baker 
Wi: £ ootke: Defendant. 


* 
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5 an Ejectione firmæ, upon à Leaſe made by Sir john Brown, fo2 the trial of Ejefione firme 
the title ok a Copyhold E&ate, upon Non culp. pleaded, a trial was had ac the * Ro. Rep. 202. 
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Mizes in Contitata Dorſet. . The Jury found a ſpecial Uerdict, upon which Uerdic 
de Caſe appeared to be this; That a Colledge bifſolved by the Statute of 1 E. 6. FE 
nn che Statutes of 37 H. 8. cap. 14. and 1 E. 6. did grant a Copphold Eſtate Stat. of 3) Kw. 
auperſion, there being one in poſſeſſion, whether this be a good grant oi not any 8. Sec. 
gether a Copyhold Eſtate be within thoſe Statutes, 63 not - | | 
This matter reſts upon theſe two Statutes. : 
* urged, this grant to be meerly void, upon the Statute of 37 H. S. and not 
It was further urged, Mhither the Statace of 37 H. 8. fhonld extend unto an 
Falpical, that was not diſſolved by che Kings Commiſſion 3 but afterwards by 
tie Statute of 1 E. 6. as touching avofving of Keaſes, the wozds of 37 H. 8. were 
llerved, containing in them two Clauſes. (S.) 1. Inheritance oz Fr&hold, 
8 oz Gzants, 82 otherwiſe; which (as it was nrged) ſhould extent 
Coppholds. 21014 *$43 1 _— 22 2 
Cole Chief Juſtice, It hath bien reſolved, that if they were not diffolued by 
IH. 8. then theſe Leates not to be avoided: | | 
Dodderi ge Juttice agr&d herein, and demanded whether they would avotd ſuch 
b grants 
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ſelbridg :s Caſe. 


Stat. of 31 fl. 
8. cap. 13. 
Cobe 3 pars, 
fol. 8,9 KC, 


Coke 9 pars, 
f. 105: &c. 


Stat. of 4 H. 7. 
c 24. &c. 


A Writ of Er- 
ror. 

1 RO. Rep. 3 12. 
1 RO. Abr. 364. 
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grants e which they could not do, foz that this Statute did not go unto cuſtomary 


Eſtates, and ſo was it held. at 
17 Eliz, in Haſelbridges Cale, where the condition was, that he. ſhould nut 
grant arte vel ingenio, that this ould not extend #nto Copyhold Eſtateg 
ranted. 8 | . | 

- Coke. The Statute was made foz the benefit of the Ring; and if lo, not to be 
extended unto Copyholders, granted, and no grant to be avoided by the laid Statute 
but againſt the King, And this J have known to be ſo reſolved upon the Statult 
and not as to others. 
It was urged, that in the Dtatute of 31 Hl. 8. cap. 13. Of Monaſteries, in the 
end of it (S) placito 13. There is a Pꝛoviſo, that the lame ſhall. not extend to Copp⸗ 
hold Eſtates, to Gꝛants by Copy; and to this purpoſe ſe Heydons Cale, Coke; 
fol. 8, 9. and as touching the Statute of Limitations, a Copyhold Ellate is not 
within it. | 

But if a Statute be made foꝛ the peace of the Kingdom, and without any pzeju- 
dice to the Lozd, a cuſtomary Eſtate ſhall be within this. | 

Coke 9 pars, fol. 105, 106. in Margaret Podgers Caſe, whether a Copyhold Eſtate 
be within the Statute of 4 H. 7. cap.24. Of Fines ? and there within what Statutes 
ſuch Eſtates ſhall be, . | ; 
. Coke 4 pars, fol. 24. Murrels Caſe, by the ſeverance of the Inheritance of t 
Copyhold from the Panoz, the Copphold is not by this deſtroyed, | 


Coke 8 pars, fol. 63, 64. in Swaynes Cale to the lame purpole, touching a Copp⸗ 


hold Eſtate, and the ſirmnels ok it. g 
As to the wozds in the Statute of 37 H. 8. Leaſes and Gzants; it was urged, 
this to be extended to things ok the lame nature, (S.) to Land at the Common 


Coke. If a Parſon oz Chantery Pꝛieſt make a Leaſe foz pears, this is void. by } 


his death, but if fo2 life, then vojdable, If ſuch a one befoze the Dtatute of 1 E.6. 
had made a Feoffment in fee of parcel of his Glebe,oz a Leaſe foz life; after comes 
the Dtatute, the King ſhall avoid this. This would make a great garboil in the 
Commonwealth if ſuch Gzants by Copy ould be avoided, 

As to that which hath bien urged out of the. Statute of 37 H. 8. Leaſes oz 
Gꝛants, oz otherwiſe (that this wozd otherwlſe) ſhould be extended unto Copyhold 
Eſtates this cannot be ſo, but to be intended of Land at the Common Law, and 
not to Copphold Eſtates, which are not within that Law. | 
The whole Court agred with him herein, | 

Dodderidge. Eefoze 37 H.8. made, a Leaſe made of the Panoz of Dale, of which 
J. S. is a Copyholder 3 the Leſſee of che Panoz grants this Copyhold, then comes 
the Statute; by this the Copyhold ERate ſhall not be overthzown. Ho moge ſhall 
it be in this Principal Caſe, ſo that the whole Court did overrule this Cale; that 
a Copphold Eſtate was not within the Statutes Of Monaſteries and Chanteries, (0 
be avoided by any of the Statutes. | 


Atkinſon Plaintiff againſt Buckle * ; : 
To Defendants 1 wie 


12 Writ ok Erroz to reverſe a Judgment given in the C. B. in an Action upon 
the Caſe fo2 a pzomiſe, where the Caſe was, that Buckle the Plaintiff there be- 
ing a Woat⸗man; Ackinſon did contract and agrer with Buckle foz the carriage-0f 
100 Nuarters of Barley, and did aſſume and pzomiſe to deliver unto hin the 100 
Quarters of Warley on Shipboard, at Barton Paven in the County of _ 
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van this fo him, aud foz the carriage of it, he did allume and pꝛomiſe to pay 
in ſo much 3 and the other did allume and pꝛomile to carry the lame foz him, foz 
i much as was agreed between them 3 the which he did allume to pay: Buckle at⸗ 
oxdingly bzought his Ship to the ſaid Yaven, expecting there the delivery of the 
net 100 Quarters of Barley to him, but the other came not at all co deliver the ſame to 
tes WW jim; upon this Buckle bzought his Action of the Cale upon the pꝛomiſe, and upon 
by Non aſſumpſit pleaded, he had a-Uerdic and Judgment, « Foz the reverſing of 
be wich Judgment, a Writ of Crroz is brought. | -* 

ute, Firlt Erroꝛ, Civitas Eborum, on the margent, 1, Crro?, becauſe it is not ſhewed, 
tte, tat this is a County in it ſelf; no pet is it ſhewed, in quo comitatu civitas ebo- 


Oreo)... 


jam eſt. Pp 3 7 | | | | 
the We whole Court over-ruled this to be no Erro:, foz that as Judges we know 


haben, in comitatu Eborum. 


by obe, 7 H. 6. An Action of Treſpaſs bzought, foz a Treſpaſs done in portu de 7 H. 6. 
6, Ciceſter and no Town laid, the Venire facias ſhall be de Ciceſter, the contrary ſhall 

es n be intended, ik it be ſpecially ſhewed 3 ſo that clearly this is no Erroz 3 foz we 

he WY it not co intend pluralities. | 


The whole Court agreed, the Judgment to be well given, and no ways errone- Judgmene 4. 


ks. And ſo by the Rule of the Court, the Judgment was affirmed, — per 


' - Moodie Plaintiff againſt Garnance Defendants 


: Entred Trin. 13 Jac. B. R. Rot. 1055. 


15 an Ejectione firm, upon a Leaſe made by Thomas Cordell, fo2 trial of a Ejectlone 
Title, upon Non culp. pleaded, the parties were at iſſue, and went to trial at firmz. ; 
Norfolk Allizes, where the Jury upon the Evidence given, found a ſpecial Uerdic, _ Ja. 390. 
bſich was to this effec, (S) That Thomas Cordell was ſeized in fœ of an acre of 1 
Und, and likewile poſſeſſed of another acre of Land foz years 3 That he made a x Ro. Rep. 330; 
Leaſe of both theſe acres to the Defendant foz 21 years, rendzing one entire rent 37. 
if 611; at the ufual Feaſts, &c. upon condition in chis manner (S) Pꝛovided al- * Ro. Abr. 410, 
lays, if it ſhall happen the ſaid rent to be behind by the ſpace of 40 days after 
tht days in the reſervation, foz payment thereof, &c. That then it ſhall be lawful 
in the ſaid Thomas Cordell and his Meirs to Reftrain, and not being ſufficient 
the ground, to re-enter into the demiled pꝛemiles. 3 
WY 4 


Termin. Mich. 13 Jac. 


6 E. 2. Fita. 


c. 


8 E. 3. Cobe. 


Cobe, 10 pars, 


Two Points moved in this Cale. (S.) EN 

1, Whether this Proviſo do make a Condition, oꝛ not: f 

2. If this be a Condition, then whether it ſhall be here appoztioned 2 the $4, 
ſimple Land being to go to the Beir, and the Leaſe foz years to the Execute; 
then whether the woꝛd Reſtrain ſhall be ſaid to be of the nature of Diſtrain - whe, 
ther this ſhall be a ſufficient wozd to make a-Conditton 2 | 

It was urged foz the Plaintiff, that this ould make a god Condition: foz that 
every Diſtreſs is a Reſtraint, 


; t 6 E. 2. Fitz. title Entrie congeable-placito 55. and put in the Commentaries ſol i 5glb. 
title Entrie, in Throgmorton and Tracyes Cale, If the Feoffoz doth pay ſuch a ſum, 


od tunc 
bene licebit fo2 him, recipere terram, this taken to be as a re-entry, and lo 8 E. 3. if 


the Kent be behind, that the Land ſhall recurn back again; this is a Condition ta 


give a re-entry, | 
Coke 10 pars, fol. 130. Osburnes Caſe, Unp2oper wo2ds to be taken fo; pzoper 
wo2ds, 


fol. 130. &C- fol. 1. a Licenſe taken foz a Leaſe, and fo a Reverſion 3 by the wozd Remainder, 


Cobe 4 pars, 
| fol. 119. &c, 


8 E. 3. 


9 H. 6. 


where the ſenle and meaning carries it lo. | 

2. It was urged, that the Condition here ſhould be appoztioned, as Coke 4 pars, 
fol. 119. in Dumports Caſe, not by the ad of the party, but by the ad of Law; and 
in two Caſes a Condition may be apyoztioned as there appears, and this very Caſe 
is one of them there put; and with this agrees 24 H. 8. Dyer, Ruſhdens Cafe, and 


14 Eliz. Dyer, fol. 309. Alſo by the ac and wzong of the Lefle himſelf, there ſhall 


be an appoꝛtionment. ; 
Coke Chief Juſtice, Mere the Rent is referved to be paid at two Feaſts; and if 


it be behind, it ſhould be lawful foz him co reſtrain 3 and if not ſufficient, then 


- enter, Diſtringo & Reſtringo are not pzoper Latine wozds, never mentioned in 
ully. : 

The Court demanded, Whether the Jury had made any appoztionment of the 
b | 

Coke. Ik a man makes a gift in tail of two Acres, reſerving a Yozſe, one of the 
Acres being Eozough-Englih Land, and the other Land at the Common Law 3 he 
ſhall not multiply che Mozles, clearly he ſhall pay one Yozſe, foz which of them he 
will, but not two Pozſes. | : 

Dodderidge Juſtice. In things which are odious in the Law, as Conditions in 
this Caſe, we ought not by conſtruction to make reſtrain all one with diſtrain, but 
in other matters, we may do this very eaſilp. ; 

Coke, 8 E. 3. If rent be behind, that then the Land ſhall return again, this in 
Cale of a Condition, and ſhall be taken foz a Condition. : 

Haughton Juſtice, 9 H. 6. Renunciavit Communiam, not ſhewing to whom, this 
taken foz a god releaſe of it. | 

Coke. We ought to take this in a reaſonable conſtruction, and ſo by theſe words 
he may diſtrain. 

Dodderidge Juſtice. Jn Caſe of ſetling of an Cate, if not ſufficient, Jt ſhould 
never trouble mp Conſcience to make (reſtrain) to be taken foz (diſtrain) If it be 
not in a matter odious in Law as Conditions are. 

Coke. As foz the fetond part ok the Cale we do all ok us agree in this clearly, 
upon the appoztionment of the Condition, that by the act of Law this may well 
be, and no doubt there is of this, and notwithſtanding it be here, that he thall 
(reſtrain) pet by the Common Law of the Land he may well diſtrain, and the 
Proviſo, if he do not pay, makes a Condition, foz which he may enter. 

The whole Court, vivus redditus, we will always favour this. But not the 
Condition, moze than the Law will, 


The 


10 E. 4. fol. 4. Brook title Leaſes, placito 30. Brook title Licenſes, placito 19. & 5 H,. 
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16 TEA 
The Jury here hath. found, that there! was no ſufficient- Diftcels, fo) the m mopety 

1 the nent: And lo without any further debate, this Caſe: was adjourned over to 
argued again, and foz the Court to be better adviſed herein. 
afterwards, (S.) Termin. Paſch. 14 Jac. B. R. this Cale was moved again, and Term. bach 

ed at the Bar. 27 5 14 Jac. &c. 

obe Chief Juſtice. This mitten is abſurd, and repugnant in it ſelf: Be may 

in, but not by this condition; by the wozd (reſtrain) he may diſtrain 11 E. 4» 

ery reffraiuc of kibertp ta an Impꝛilonment; that he ſhall reſtrain the cattel upon 

d, this is good; vnt here it is, that he ſhall reſtrain, (quid?) nothing is men⸗ 

tioned foz him to reſtrain, and ſo not good, as the wozd recipere, if he doth not ſay 
the Zaud, (5) (recwere terram) this is not gvod 2 here it is, that he ſhall reſtrata, 

— nothing is Here-mentioned: fo2 Him to reſtrain. 
\F it be ſaid, that it ſhall be lawful fo2 him recipere, he ouxht alſo fo ſap, terram 


1 


tr rdictam, oz not good z if ſuch — ſhould be ſuffered, this were the way to 
| in Barbarilm. 

IS * it is here further ſaid, If there be not ſufficient, and doth not ſhew what. ; 

NH Mo it is ſaid, (S) The Lovd:ts re⸗enter into the ns pꝛemiles, this is very 


(eoſivle, and iw ways to be made good. 
- 9s to the other matter, if the Caſe here. would bear it, the act of Law: would 
nivide che tondition, 4 Afﬀilar.: the Jury ate to let down the rent arrear; but when 
me doth demand a rent unn condition, there he ought tu be ſure, as it were, to 
lit the Bird in the eye; the juſt lum to be demanded, oz not to re-enter, foꝛ condi- 
tions are odious in the Law, and are therefoze to be taken ſtrialy: here the con⸗ 
dition is univerſal, without any concluſion at all, which is very abſurd 3 there 
is a remedy by, Diltrefs, 92 by Action of Debt foz rent. 

Croke Juſtice. He would here re-enter without ſhewing anp certainty at all foz 
phat, this condition here is inſenfible, 

0 0dericge Sl Haughton aged herein, chat this condition is not good, but very 
Glut and nende. 

The whole datt agreed all in opinion - againſt the Plainois, and accowingly Judgrhcti, c. 
de ule of the Court was, GO Quod quirens nil capiat per billarn. 


Lot. That in this term, upon the death of of Fetherſtone, the chief Cryer of 

Hi Tonrc; his Son was by the Tourt admitted, and Twozn in his place, to be the 

itctpal Cryer ok this Court. 

"Coke Chief Juſtice. It appears by the relolution in 36 fl. 6. That the gift of this : 
55 Cryer dk right belongech to the chiek Juftice ; and fo it is chere reſolved, 


Dr 
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will not onlf an Officer of this Court, after fs long a poſſeſſion in the Father: 
1 (with u Satvo jure) J ſhall give my conſent to have him dw admitted into the 
lame place, he being the Son ok our old Officer now dead, and he alſo having a 
Patent from the Ring of this Office foz him and his Son. 
Aud lo the Tor want Him (with a Salvo jure) notwichſhending the ſaſd Re- 
blurion by all the Jadges in 36 H. 6.- and ſo in this manner he was by the Conre 
inniteed, and (won to execute the place of paincipal Cryer 1 oy Court. 755 


* C 7 1 


Farrar. dana end Sue Delendan. 


'1 a wt of Ories ts \rebivſe u og mel Siven in the C. B. in an ation of ; Erl. 
Covenant, which Covenant was foz the payment of pearly Annuity! of 80 l. 1 Ro. Rep. 233, 
this behind foz four years and a halk: In Covenant foz non- payment of this, be- 


tix behind; the which amounted unto 100 |. in toto, and ſo in this mil-recites it 
* 2 in 


pr EN 


DP 
(in 10. I. moze than he ought to have) reſolved there to be good by the Iudges; the 
Court there agreed this to be good, and the Plaintiff there co have no meze 
what of right he ought to have; this mil⸗ retital was aſſigned foz Erroz, to revercy 
the Judgment there given, | 
Coke Chief Juſtice. This is no Erroz, foꝛ in this Action he is to recover nothin 

but all in'damages; and nothing in damages ſhall 'be allowed unto him fo; 8 
overplus; but otherwiſe it ſhall be, where it is o in Debt for Rent, upon a Ame 
foz years : And lo the difference will be plain between Debt and Covenant, fo that 


in an Adion of Covenant, damages only are to be recovered, and to be truck af 


fo2 the overplus. | 
But if one bzings an Action of Debt foz Rent behind, and demands moze than 
he ought to have, this ſhall abate his Action ; otherwiſe in Covenant, (unleſs tha 


the Mrit of Enquirp of damages iſlued, aud enquiry made of the Purpluſage alſo, | 


and damages foz this given.) | 


It was allo reſolved this Term at Serjeants-Inn : If in an Action upon the Caſe, | 


upon an Aſſumpſit, to deliver divers things which amount to ſo much ; if in an 
Aſſumpſit in his demand, he doch over-reckon this, vet adjudged, that he ould 
have his Judgment, this being only to recover damages, and good foz that which 
he ought to have, and to be ſtruck off foz the reſidue. - 

Judgment The whole Court agreed, That in this pzincipal Caſe the Judgment ws not 
afrmed, erronious, and ſo by the Rule of the Court, the Judgment was affirmed, . 


= 


The KING againſt the Biſhop of Durban. 


A Quo Warran- 1 a Quo Warranto, to ſhew how he claimed to have the goods of Felons, and of 

te, Durham. Felons de ſe, and of perſons that ſtand mute within his Panoz of Dale; he 

x Ro-Rep 399- ſhews that Durham is a County Palatine, and that he hath Jura regalia, temps dont 

Abr. go, memorie, and that this Juriſdiction doth extend it ſelf inter Tyne & Tele, aud that 
this Panoz-is within the ſame ; upon this Plea, a Demurrer jopned, 

Coke Chief Juſtice. If he pzeſcribes in a County Palatine, and to Jun 


regalia within this; this foz matter of Treaſon, and extends to all which the King 


himſelf may have, 11 H. 4. By the Gzant of Felons Goods, ſuch a Gzance ſhall 
not have the Goods of thoſe which vo ſtand mute; pet in a County Palatine he 
ſhall have theſe, if within the County Palatine 3 and this is as clear a-Caſe as may 
be, this is alledged to be within the Panoz of Seton, inter Tyne & Teſe, which Panoz 
came to the King by Attainder, and he granted this over, and that the Ziſhop of 
Durham hath this. 3 3 
Dodderidge Juitice. Others alſo have Land within the County Palatine. 
Coke. Jf J have Felons Goods within the Panoz of another, and he Grants 
this Panoz to the King, AI ſhall not by this loſe che Felons Goods that 4 


have. = | | 3 4 
Dodderidge. No Jurildidion is to have any foꝛce againſt the King, as J have 
ſen it in a Kecozd, in 5 E. 2. between the King and the Biſhop of Durham, but it 
is not ſo here. 
The Court gave time in this Caſe, to ſhow god rauſe the next Term, oz Judg⸗ 
ment to be given foz the Biſhop. 
Term. Trim, Afterwards, (S.) Termin. Trin. 14 Jac. B. R. this Caſe was moved again. 
14 Jac. cc. 2 — was urged, That the Biſhop could not have Goods of Felons by Pie⸗ 
| ſcrip on. 


Coke 
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Coke & Dodderidge. Though one cannot have. the Goods of Felons by Pze- 
{xiption, yet the Biſhop having a County Palatine, he may very well have theſe, 
iu de hath Jura regalia within his County Palatine. . - . © 
., It was then ſecondly urged againſt the Biſbop, That if he Hall have Felons 
foods, pet he hall not have che Goods of Felons de ſe, foz this is a ſpecial 


n. | | h 4 $63 - «4+.» Wn - 

8 . J agree, That by the Gzant of Goods of Felons, the Goods of.Felons 
tar YN ſhall not paſs; but otherwiſe ic is in Caſe of a County Palatine, where he 
of wy Jura regalia, and ſo ſhall have the Goods of Felons de ſe. | 738 
3. It was. chirdly urged againſt che Bishop, That the place where he claims 

— this liberty, is a Panoz, and ſo this liberty ſhall extend only unto the 
ne 3 at 7 3.0% 2:44 | | kb 

1 Coke. Ye ſhall have the Elcheats of his Tenants foz Treaſon (unleſs it be of 
* Wl acCtate-tail) which by Statute is given away, and therefoze it is clear, that the 
le, WM liberty excends further than the Demeſns. Ty a =_ 

in W 4 t. was fourchly urged againſt the Biſhop, That the place where this liberty 
is claimed, is the Panoz of,” &c. the which is the Panoz of Sir Jerome Boes 

a ſtranger , and therefoze the Wiſhop cannot have this liberty within this 


v.. 


5 vas anſwered foz the Biſhop, that it is here.averred, this Pahoz to be inter 


* 


Tine & Tele, the which is ſo confeſſed by the Demurrer. 
Coke. But we will pet be aſcertained of this, befoze we give any Judgment 
* ins then urged foz the Bichop by Hutton Derjeant, that 46 E. 3. in Agards 46 E. 3. &c, 
Office 3 in Scaccario there is a Recozd, where it was found upon an Iſſue; that the 
Biſhops Juriſdiction did extend it ſelf inter Tine & Teſde. ; 
And this appears to be ſo by the Statute of Prærogativa Regis, eap, 1. . : 
Coke cited a Recozd which was read in, Court, and it was 21 E. 1. Rot. Parlia- 21 K. i. Kc. 
menti 5. inter recorda turris, that the Archbiſhop of York did excommenge the Biſhop 
of Durham in remotis agendis, and ſent his Summoners to the Biſhopzick to pꝛo⸗ 
nance this; and the Dervants and Officers of the Aten ol Durham took the 
dummoners of the Archbiſhop of York and did impziſon them, foz that they would 
hive pzonounced this Excommengement againſt their Lozd; upon this the Xiſhop 
xf York did cite the laid Oflicers to make anſwer to this, fo; which the Eiſhop of 
Tack was afterwards ſued in Parliament, and fined at a great ſum, and impꝛiloned 
{i} this; and he cited them foz the Impꝛilonment, which was a Tempozal matter, 
ad the Archbiſhop of York had no Juriſdiction Tempozal over another Xiſhop, but 
ily Spiritual. | = 
I is there ſaid in this Recozd, That the Biſhop of Durham Duplicem ſtatum 
kibet, (S.) Temporalem & Epiſcopalem, an Cpiſcopal Eſtate, and the, ſtate of a 
NDiton, and that he hath as large Tempoꝛal Juriſdiction as he hath Epiſcopal, the 
me being as large as the other, by reaſon of his County Palatine, 
The Recozd; Incipit, (S.) LO 
. Epiſcopus Dunelmenſis habet duos ſtatus, unus Epiſcopi, alter of a Taron, ( this 
3 in the Reco2d) theſe were then called che Pleas of the Parlia- 
J is alſo there ſaid in the Retoꝛd, That this Juriſdiction he hath not only in his 
eln Lands, but alſo the ſame doth extend it ſelf to Tine & Tele, and this is the 
— of = County Palatine, (12 Elz. Dyer, fol. 289.) hath ſomething as 
ing t is. 1 
At this dap, if one be there attainted of Treaſon, (if it be not an Cftate tail) 
the Biſhop of Durham ſhall have it. | | 
There were in ancient time, Placita Parliamenti, ( veritatis & vetuſtatis veſtigia) 
| and 


rr 


7 
# 


Termin. Mich. 


and yeſe matters which were not there vecepmindy; were bent 15 cht Jublinez de 
B. R. 10 be by them determined e | 
Another Reco2d was ſhewed ez the ithop.of Dathan, which was 46 E. 4. 0 The 
Agardz]Offite vefoze remembed;Quotl Epiſcopas Danelmentis habet arania jura 
dum all comitatum Palztinum pertivent.s and by this vt claims amen 
this ſ& 14 E. 3. tit. Errors. 
Coke. J have a note ot a Claim vi the Biſhop dt Durham, iu 25 K. 1. 
— wag Jn 5 E. 1. There wks! a great Caſe berwern the ieh of Date 
and a 2102, | gel; 
The Court ckear uf Opinion, That the Juriſviction of the Litop of Duan 
did extend it ſelfthzoughouc the whole County, and the Plea of the Eichop alloy 
Jodgmenr by the Court and ſo by the Rule of the Court Judgment es given, and fo entied 


1 the 154 1 _. : 
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Wrathbone Plainriff againſt e, Defendary 


Treſpaſs and 12 an Action of Treſpaſs and Ejeament, to iry the title of a Leaſe move hy a 
— ym Parſon-of his Rertozy : The Cate appeared to de this, A Patton made u Leaſe 
| —— re. of his RKectozy to one foz chꝛe years, and fo from rh yoars to eos deutz, nd le 
from that pears to tha pears, duringhis life. 
The whole Court clear of Opinion, that this is a god Leaſe fot twelve yes”? 
' D6dderidge Juſtice. If he hab ſatd, and lo from the ſaid thze years, To this 
pears, this had been a Leaſe but Foz nine pears, bat the ſame being, as: befoze its 
exp2eſled, it ſhall be a — Leafe foz twelve pears. 
28 H. 8. Dyer, Seer foz this in 28 H. S8. Dyer, fol. 2 4, and Plowdens Commentaries, te b tom, 
fol. 24, Kc. by Brown and Dyer, in Say and Nn Oates 


Kol & al hne aginl Hara Defendaai 


r ECCrSESTESXS _ 


A Prohibition. T a Pꝛohibition, the Caſs” appeared to be his: : A Uicar lops and cuts down 
OOTY 00-* Timber-Tres growing in the Church-pard ; The Church-warvens hinder him 
in the carriage of the ſame awap, and they being in trial of this uit: The Charch- 
wardens by their Council, moved the Court foz a Prohibition to the Uicar, to ſtap 
him from felling any moze, 
Coke Chief Juftice. This is a good taufe of Depꝛivation, ff he fell down Timber⸗ 
Tres and Wood, this is a Dilapidation, and by the Reſolution in Parliament, a 
+ +> by the Law {hall be granted, ik a Bichop felis down Wood and Tim⸗ 
ber-Trees, 
The whole Court agreed clearly in this,to grant here a Prohibition to the Ulrar, 
to inhibit him not to make ſpoil of the Timber, this being (as it is called in Par- 
Hiament) the endowment of the Church. 
Coke. We will alſo grant a P2ohibition to reſtrain Biſhops from felling the 
Mood and Timber-Tres of their Churches. 


A Prohibition And fo in this pzincipal Cale, by the Rule of the Court, a Pzohibition ms 
granted, &c. granted. 


The 


. 
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The Spanuſh Ambaſſador,by the name of Don Degoe Servient 
4 Aruno, Plaintiff, againſt Captain Gifford Defendant. 


an Action upon the Caſe foz a pzomiſe, upon Non aſſumpſit pleaded, a Uerdict 
[ was found foz the Plaintiff ; the Caſe appeared to be this : The King of Spain 
ij give Unto Captain Gifford, Decem mille Ducatus monete,foz to 40 koz him in bello 
inſt the Barbarians befoze ſuch a dap; the Defendant did allume and pꝛomile, 


. 


— — 


* 


jat if he did not go befoze the day, he would then repay the mony; he did not go, 


i pet pay the mony accozding to his pꝛomiſe: upon this the Spaniſh Ambaſſadoꝛ, 
i che Bing of Spain his Paſter, bzought the Action upon the Cale, and a Uerdice 
. AA . 

* was moved foz the Defendant in arreſt of Judgment by Harris Derjeant; 
quching the conſideration, being in conſideration of Decem mille Ducatus monetæ, 
if the value of 5 s. 6 d. every Ducket, and doth not ſhew when they ſhall be of ſuch 
i tale, fo2 they may be moze, o2 they map be lefs, = 

Dodderidge Juſtice. They are to be of this value at the time of the payment. 

The whole Court agred in this, that the Jury may give moze oz leſs than the 
Alue in damages, if they will, "= 

Coke Chief Juſtice. If one do aſſume to pay to another Decem mille Ducatus mo- 
etz, aid every one of them to be of the value of 5 s. 6 d. this ought ſpecially to 
x aberred: Mere the pzomiſe was, that if he did not go befoze the laſt day of June, 
ly che Spaniards againſt che Barbarians, then he would repay the mony: If he goes 
not, this ought then to be repaid within a convenient time after the day paſt, and 
e go not: No requefk iz to be made of this, neither ought the Plainciff to ſ&k 
jim, but at his peril he ought to pay this without any requett. "HM 

If one do pzomiſe to pay ſo much at his coming from Rome to another, he ſhall 
ie a convenient time to pay this after his veturn from Rome, and this papment 
{to be without any requeſt 3 here the Cale is upon Non aſſumpſit pleaded, and a 
edict againſt him, that he did aſſume & una lex alienigenis & indigenis: And 
terefoze by the Rule of the Court, Judgment was given foz che Plaintiff, and a 
Capias granted to take the Defendant, 
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Randal Cook. Plaintiff againſt Matthew Lancaſter 
Defendant. 


Entred Termin. Trin. 13 Jac. B. R. 
Rot. 80. 


an Action upon the Caſe, upon an Aſſumpſit, foz the delivery of Cozn ; 
135 Non aſſumpſit pleaved; a Trial was had, and a Uerdic given foz the 
laintiff, : 

1 — Serjeant moved the Court foz the Defendant in Arreft of 
Idgment, foz a variance betwern the Writ of Niſi prius and the Recozd, in mat⸗ 
ter of ſubſtance, and not amendable, being the day of the Aſumplic, which was 
lich a dap, 10 Jac. in the Writ ok Niſi prius, and in the Detlaration upon the 
Retozd, laid to be ſuch a day, 11 Jac. and the party that made the pꝛomile was dead, 
ud this Acton is bꝛought againſt the Executoz; this miſtake is matter of ſub⸗ 
lance, and ſo not amendable, fo2 by this miſtake the very matter is altered; any 
tothis purpoſe is the Caſe in 11 H. 6. fol. 11. In Debt againſt J. S. Pusbandman ; 


1 Ro Rep. 353. 
1 Ro. Abr. 202. 


there they were at Jſſue, whether he was Hus bandman oz Percer, jour de brief 


purchaſe: In the Writ of Niſi prius fo; trial of this, (jour de brief purchaſe ) was 


mitted, and not amendable, becauſe matter of ſubſtance, and therekoze a Venire 


facias de no novo was there awarded. ; 1 

And this is not like the Caſe that is in 9 Eliz. Dyer, fol. 260. placito 24, & 25. 
ina Writ ok Partition by Wotton againſt Anthoiry Cook and Temple, who ap- 
feared Temple confeſſed the Partition, Cook conveyed Title in ſeveralty to the 
whole Land + there in the Recod of Niti prius, this wozd (Anthonius) by negli- 


gence of the Clerk bf the Treaſury, was omitted in the joynder of che Iſlne 3 this 


was there amended, being but a meer miſpziſian, - ; : 
Coke Chief Juſtice. Ik the Niſi prius vary from the Roll in a thing which doch 
alter and change the Jſſue, it is plain that thts ſhall not be amended : Tut times 
are not always matters of ſubſtance; but in the pꝛintipal Caſe here, the lame is 


matter of lubſtance, and ſo not amendable; 


Paſch. 20 E. 3. Fitz. tit. Amendments, placito 67. a good Caſe upon the ſame 


difference, where it is matter of ſubſtance, and where not: Ik matter ok ſubſtance; 
then the ſame is not to be amended, : | | 1 

It hath been taken, that ik one do bring an Action ok Treſpals, fox a Treſpaſs 
dene 1 Mai and this was done 3 Mai), that this had ben - material matter to way 


— 
re 
bs TED 


ELIE 


8 _ 2 FER 7 q SD 
a —ů ranges ga ren 2 ů AER — — 
z N * r A oc ing. PINE 
. My MOON CLE I TGA CEE ALES 2 — 
— — — — — — — — 


— po nr: - 

. TELUS RENT 4 3 
.. —— wü eee ade Ei 
— — 


0 
e 


Termin. Paſch. 14 Fac. Pat if 


all to be bad, but as to this, J think that in this Caſe the day is not materia 
matter of ſubſtance, but the ſame ſhall be good, if it be ſo, that in ſuch Caſes he 
hath good cauſe of Action befoze his Action bzought ; and ſo it hath been often times 
adjudged, Pere inghis pajncipal Caſe, there is another matter which is material 
and makes _the mat ex bay, <2 8 r > 
Pere tit ts andylpha fg2 een where there iß dot ay nk man fo Ran- 
dulpho, chere is Rannoiphus fox Ran e 3 but Randulphus 


all, and Randulphus foz R 
is not god: and when J was a Pleader, in an Action of Debt upon a Pond, in 
fuch a Caſe here, Non eſt factum pleaded and avoidey, foz this cauſe only, (of Ran- 

+ dulphus) foz Randall; here in this pzineipal Caſe, the vay is a material part, any 

makes an altera of the Uerdic, And therefoze by the Opinion of the whole 

Court, this is o be amended; and foz this cauſe, by the Kule of the Court, the 

ayed per cu. Plaintiffs Judgment was ſtayed. | | 


riam. 


Jodgment 


Bagge Plaintiff againſt Slade Defendant, 
Entred Mich. 1 1 Jac. B. R. Rot. 872. 


A Writ of Na Writ of Erroz to reverſe a Judgment given againſt him in an Action upon 
_ the Cale foz a pꝛomile. In the Town-Court of Yevell, in Comitatu Sommerſet, 
1 80. l 20%, The Error alligned and iuſilted upon, was this, becoule there wanted a gud eonk- 
deration ta raise the pzomile, and ſo na cauſe of Adion. 
| Coke Chief Juſtice. The Caſe was this, Two memwere bound in a Xondfo; che 
Debt of a third man; the Obligation being faxteixed, ſo that they both of them 
; were. liable to pay this; the Plaintiff here in this Mrit of Erro laid to the other, 
panel all the Debt, and J will; yay gau the mapety of this again, the which, he 
paid agcqzdingly,, and fo made his requeſt to have'a; repayment made to him of the 
mgpety, accozding, to his pꝛomiſe, which to da he rafuſed.;. upon this he bought his 
Agtian upon che Cale againlt che Plzinciff- upon his pzomile; and upon Non Al- 
ſqmplit pleaded, he had, a Uerdict and Judgment; and upon this Judgment a Writ. 
of Erroz was mought. In this Cale, aud in the Declaration, there is a good con⸗ 
fdcracion ſet foꝛth ; the parties 0wn contract here ſhall. bind him, he hath no remedy 
foz the monp paid, but when this is paid, here is a good Aſſumpſit grounded upon 
a. good conſideration, foz repayment of che mapety by the Plaintiff. 

Haughton Juſtice. Notwithſtanding this Contract, he is ſtill leaſt in danger of 
the firſt Eond. | * a 

Coke. J have never ſeen it otherwiſe, but when one dzaws monp from another, 
that this ſhould be a good canſideration to raiſe a pꝛomiſe. 

Dodderidge Juſtice. If the conſideration; puts the other to charge, though it be 
na waps at all pzofitable to him who made the pꝛomile, yet this ſhall: be a god con- 
ſideration to raiſe a pꝛomile. ; 

Coke agreed with him herein: Allo. if a man be bound to another by a Bill in 
1000 l. and he pays unto him 500 |. in diſcharge of this Bill, the which he accepts 
of accozdingly, and doth upon this alſume and pꝛomile to deliver up unto him his 
ſaid Fill of 10001. this 500 1. is no ſatisfadion of che 1000 1. but pet this is 
good and-ſufficient to make a good pzomiſe, and upon a good conũ deration, becauſe 
be hath paid monp, (S.) Five hundzed pound, and he hath no remedy foz this 
again. a | 
Another matter was moved, that the entry ok the Judgment was not ork 
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—— 
the lame being in this manner, (S.) Ideo confideratum, fuit, ad tunc & ibidem, hic ad 
em Curiam, quod prædictus querens recuperet. | 
The whole Court agreed this Judgment to be well entred ; and that the conſide- Judgment af. 
ration here is good and ſufficient co raiſe the pzomile, and accozdingly the Rule of firmed per 
the Court was, Quod judicium affirmetur, | cariam. 


Sir John Brett Plaintiff againſt Cumberland 
Defendant. 


Entred Trin. 13 Jac. B. R. Rot. 1496. 


12 an Action of Covenant, foz not repairing of certain Pills to him demiled foz an ad ion of 
[ term of years. The Caſe was this, (S.) Queen Eliz. was ſeiſed of theſe Pills, Covenant. 
and 10 Juli; 26 Eliz. by her Letters Patents, ſhe made a Leaſe of theſe Pills foz Ro. Rep.359. 
31 years unto William Cumberland, in which Letters Patents there was this clauſe 0. Ja. 3996 
( e him, his Executozs and Aſſigns, to repair the ſaid Pills, and co leave * * 
them ſufficiently repaired at the end of his term; afterwards this reverſion came 
to the Bing, who did grant this unto Sir John Brett and his Wife, and foz bzeach 
of Covenant, upon the clauſe in the Letters Patents, foꝛ not repairing of the Pills, 
the husband alone bzings this Acton of Covenant, 
Upon a demurrer, the matter came to be argued, and the points inſiſted upon to 
be opened. 0 

| 6 a Points moved in this Caſe. (S.) Pojors in the 
4. Firſt Point, The Patent of the Leaſe was to have the ſame from Mich. fol- Caſe, 
kving, and doth not lap in the Letters Patents when this Leaſe ſhould begin, 
Lappears, that the next day after he entred by vertue of the Leaſe, ſo that this 
u to begin at Mich. he entring the day after, as it was urged, 

2, The ſecond Point, Whether theſe wozds having no expꝛels wozds of Cove- 
unt, ſhall be taken foz a Covenant e Jwwas urged, that theſe wozds in the Lets 
tees Patents ſhould be taken foz good Covenant, without expzeſs wozds of Cove- 
unt, foz that every party to the Letters Patents ſhall be bound, as well as if the 
ſme had been by Jndenture, to this purpoſe is 4 Mariæ Dyer, fol. 150. a Leaſe ſoz 4 Marie Dyet, 
life is made by Indenture, in which there are theſe wozds (S.) Proviſum ett quod, fol. 180. 
the Leſſee dies within the term of 60 years next enſuing, that his Executozs and 
Aſigns ſhall have this as in the right and title of the Leſſee, pro termino totidem 
anorum, as ſhall amount to the number of 60 pears from the date of the Jnden- 
tre, there held by the Court, that this is but a Covenant, and no Leaſe 3 and ſo 
5% E. 3. fol. 5. ſub conditione, taken there foz a Covenant and not a Condition; 
ud becauſe the matter here is to be done at the end of the term, that in this Cale 
this hall be a Covenant, being an agreement, 

3- The third Point, Whether an Action of Covenant lies, without ſealing of the 
Cunterparc : It was urged, that an Action of Covenant well lieth, and to this 
jurpoſe was cited the Caſe of 38 E. 3. put by Knightley, in 28 H. 8. Dyer, fol. 13. 38 E. 3. cite 
pacito 66. and lo it is allo in the Book at large, a Feoffment made by Deed, with 288. 8. Dyet, 
wers Covenants, and one of the Feoffes ſeals this, and the other not, but yet occu- f. 13. &c- 
ges and ſurvives, adjudged, that he ſhall be bound by the Covenants, and ſeal of 
is Companion, Pz. Lictletonalſo hath the ſame in his Chapter Of Conditions, fol. Littleton, Ke. 
, placito 374. An eſtate foz life made by Indenture, the remainder over, upon 
[ain conditions, Tenant foz life puts hs ſeal to part of rhe Indenture, and dies; 

Kin remainder enters by fozce of the remainder, he is bound to perfozm the con⸗ 
| 2 ditiong 


40 E. 3. f. 3. 
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37 Aſſiſar. 


ditions in the Indentures, as well as the Tenant foz life, and pet he never ſealy 
59 E. 3. lol. 22. and Io is 59 E. 3. fol. 22. the reaſon is, becauſe he takes by the wziting in which the 
Covenant is compziled, and therefoze he ſhall be bound by the Covenant. 

4. The fourth Point, The Action of Covenant is here bzought by the Busband 
alone, without his Wife; whether this be well bzought,oz not e It was urged that 
this Action is well bzought by Pusband alone; foz in all Caſes where the thing to 
be recovered, is in the power of the Yusband to make a pꝛeſent diſpoſicton theres, 
in ſuch a Cale he may bzing the Action in his own name, without his Wife ; upon 

37 Aſſiſar. pla- this reaſon is the Caſe in 37 Aſſiſar. placito 11. the Yusband without his Wife hall 

Cito 11. ſue to the King by Petition, becauſe he map make diſpoſition of the thing ſued fo), 

auch 41 he = in right of his Mike; to this purpoſe is 2 H. 4. fol. 7. 38 8.6, fol, 

Qi 4 E. 3. fol. 13. . 

GO Coke Chief Juſtice, Pou ſhall ſeldomtimes ſ& Leaſes by Indenture, made by the 
King, but by his Letters Patents; this is a Covenant here by agreement, 3$E, ;, 
in the Bok at large befoze remembzed, though not ſealed the Counterpart, pet a 
Covenant, | 

As to the later Point, The Yusband alone may well have this Action, oz if he 
ſo will, he may joyn his Wife with him, 37 Aſſiſar. the Husband alone map have an 
Ejeſtione firmæ; the Yusband hath a term in right of his Wife, he is ouſted of it; 
he b2ings his Action, and recovers the ſame again, and hath his Judgment; how 
all he be now poſſeſſed of this « he ſhall have it ſtatu quo. 

An this p2zincipal Caſe, J hold it to be a very ſtrong Caſe, that the Acion of 

Covenant here bought by the Pusband alone is well bzought, though the intereſt 

in the reverſion was in him and his Mile, and there are expꝛels wks in the point, 

that he may either jopn his Wife with him, oz bzing che Action alone. 

Dodderidge Jultice. This is to be obſerved fo2 a rule, (S.) That which the Þul- 
band map diſcharge alone, and ok which he may make diſpoſition to his own uſe. 
Fo? 1—— of this, he may well have an Action in his own name without 
his Wife, 

Coke agreed herein, That this is a true and a god ground, 

Haughton Juſtice. Mere he is to have the Covenant of an Aſſignee of che Rever- 
fion, and this was aſſigned to him joyntly with his Wife, and they are Aſlignees 
of the Eſtate, and foz this cauſe the Wife ought to be joyned with him in this 
Action. _ 

Dodderidge. Ye may jopn her with him in the Action if he will, oz ſever, And 
the Action, as it is here bzought by him alone, is well bzought, and that alſo be⸗ 

cauſe he only here is to have all the p2ofit, and therefoze this Aaion bzought by 

: him alone is well b2ought.. 

22 Coke agreed with him herein, and this to be fo2 a Rule oblerved, that where the 
Pusband is to have the ſole pꝛofit of that which is to be recovered, and may him⸗ 
ſelf alone diſcharge this, there foz recovery of this, the Pusband alone map have 
his Action, as here in this pzincipal Caſe he hath done, and the Action of Covenant 
here by him bꝛought, is well bzought, If Faron and Feme do joyn in Leaſe of 
the Land of the Wife, rendzing rent, the Yusband doth releaſe the rent, and dies. 

29 E. z. Whether this be gone, oz not: by 29 E. 3. the rent is not gone, 

| The whole Court (except Haughton) did hold it as a ſtrong Cale, that the Action 
of Covenant bzought by the Pusband alone, without his Mike, was well bzought ; 
— becauſe Haughton of this dubitavit, therefoze it reſted upon a Curia adviſare 
vult. 

Afterwards this Cauſe was moved again, and it was urged foz the Defendant, 

that there is no time limited when the Leaſe ſhould begin, being 3 Feſto Sancti Mi- 

caelis Archangelis, without ſaying adtunc proximi ſequen. 

The Court over-ruled this, being of no fozce 3 and it being alledged to be by 


fozce, where he entred the next day, _- 
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It was then urged, that this Action by the Yusband alone, without his Wife, 


ws not well brought, this being upon the Statute of 32 H. 8. the Alligne of the 32 H. 8. 


ding to have an Action of Covenant, and they are both of them Alligners of the 
eltate; and therefoze co joyn in the Action, | | 

Coke Chief Juſtice. Ik one grants the Wardſhip of a Ward unto a Feme, tt is 
adjudged, 29 E. 3. f. 48. in Simkin Simons Caſe, put in Spencers Caſe, 5 pars, f.18. 
that the Pusband ſhall have an Action of Covenant. And lo it is alſo very clear, 
that if a Eond be made to Faron and Feme, the Yusband alone foz this may have 
u Action of Debt, and this doth induce me to be ſtrongly of this opinion, that 
this Action of Covenant here is well bzought by the Hus band alone, 

| Haughton Juſtice. Ik the Caſe had been, that an Action by Statute Law had been 
given unto the Yusband and Wife, they ought to joyn in che Acton, and here they 
ze both of them Aſſignees, | | 

Coke. This is foz a Rule, where the Pusband alone may have an Action, and the 
umages to be recovered, he alone to have them, there he alone map have an Aion 
of Covenant, 02 Debt on a Bond. * 

But in all perſonal matters, to joyn his Wife with him, pet the baron ſole may 
i ſuch Caſes releaſe, 

Haughton. In an Action of Matt, in the tenuit, he is to joyn his Mike with him; 
jet he recovers only damages. | | 

Coke & Dodderidge. This is in the realty, and locum vaſtatum is there alſo to be 
tecovered, and therefoze they are to jopn. | 

But here this Covenant is at the Common Law, and an Aſſignee may have be- 
nefit of any Conditions and Covenants at the Common Law; and the difference 
la this will be between a Leaſe foz years and fo; life; in the laſt, the ſame is void⸗ 
go —1 2ivic.3 only are to have of this advantage. | 

e whole 


rt (except Haughton) were clear of Opinion, That the Action of 
Covenant here was well bzought by the Pusband alone, without his Wife 5 and 
þ the Rule of the Court was, Quod judicium intretur pro querente. 


. | # 
Witt Plaintiff againſt Buck, Defendant. 


; o 


[Jn a. Pꝛohibition upon the Statute of 2 E. 6. cap. 13. the clauſe touching barren 

and heath ground, of which, after Jmp2ovement, no Tythes to be paid during 
tie ſpace of ſeven years-after the Impꝛovement⸗ fo2 the Pꝛohibition, it was ſhewed 
I Trotman, that this Land foz which the Parſon libelled foz Tythes, was marſh 
idfandy Land,and covered with ſalc-water,ſo that time out of mind no Gzals had 
ken there known to grow, noꝛ any pꝛofit at all made of this, until now of late time, 
Y and with the great coſts, charges, and induſtry of the Tenant this ground hay 
ken lately gained from the Dea, and from its overflowing, by repairing and making 
um Panks and Sea⸗ walls, and by continual repairing of them, and lo he had now 
(averted the ſame into arable Land, whereby he had Cozn, and of this Land the 
Hirſon libels foz Tythes in the Spiritual Court; and upon this matter thus ſhew⸗ 
, a Pzohibition pꝛaped, being co be diſcharged from payment ok Tythes foz this 


Freund foz ſeven pears; this Statute being thus made foz the encouragement of 


nts to make impꝛovements of their Lands. 

Coke Chief Juſtice. Jt was reſolved in one Farringtons Caſe, upon this Sta- 
tite of 2 E. 6. That Md ground is not barren ground within this Statute, this 
Ws there adjudged in point, that if one vo ſtock and grub up Wood ground, — 

| after 


26 E. 3. f. 48. 
&c. 


Judgment for 
the Plaintiff, 
per Curiam, 


Prohibition 

upon the Sta- 
tute of 2 E. 6. 
1 Ro. Re p. 3 5% 
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enen 
after converts this into arable ground, he hath by this meliozated his Land, but 
this with great coſt and labour, yer he ſhall pay Tythes fo2 this ground p2elently; 
fo2 that Heath and barren ground, intended to be within the Statute, the lame ought 
to be fuch Land which is ſuapte natura ſterilis, and barren, 

Dodderidge Juſtice. A ſalt Marſh, if this be fenced, and ſo made good Pendow, 
clearly he ſhall pay Tythes of this pzeſently 3 yet befoze this was fo fenced and 
made firm, no Zythes were to be paid of this, 

Coke. The Iſle of Dogs, (juxta Greenwich) they are at great coſts and labour, 
and that continually to keep and uphold this, yet they are to pay Tythes fo, this; 
here it appears unto us, this to be very good Land, but all the charge is, in the 
gaining and defending of this from the overflowing of the Sea (this Land ſhall be 
out of the Statute, out of the clauſe of diſcharge foz ſeven years, notwithſtanding 
this charge the Tenant hath been at in gaining of this Land from the Sea) fo; to 
have this to be within the Statute, and the clauſe of diſcharge, this Land ought to 


be ſuapte natura barren, which here it is not, but by accident, by the overflowing uk 


the Dea thereon, * | 

Haughton Juſtice. This Land, if the lalt⸗water came not upon it, though it be 
— * yet have bozu god graſs without any labour, foz this is very god Land 
of it ſelf. : 

Coke. If a mans Land be overflown foz two, thze, oz four years, during this 
time the Parſon can have no Zythes here; but if he afterwards regain this his 
Land from the overflowing, though this be at his great charge and labour, and this 
afterwards by his induſtry bears Gzals oz Cozn, he ſhall pay Tythes of this, fo 
this barrennels, as here in this Caſe,is not ſo of it ſelf, but by accident. 

The whole Court agreed in this, That by this Statute barren ground ts ſuch 


ground as will not bear Cozn of it ſelf, without very great colt in the extraozdinary 
manuring of it. . 


Eut if the ſame will bear Cozn without any great labour and manuring (but 


only with charge in regaining of it from being overflown) he ſhall pay Tythes foz 
this pꝛelently, foz the ſame ought to be ſuapte natura barren, oz elle the ſame ſhall 
not be within this Statute, and theauſe of diſcharge : Foz ik one do gain Land 
from the Dea, which afterwards bears good Cozy, of this he ſhall pay Tythes, 
The whole Court alſo agred in this, That if one do gain Land from che Be, and 
that by his great coſt, and he afterwards turns this to arable Land, foz this he 
ſhall clearly pay Tythes, notwithſtanding his coſt, and notwithſtanding?that time 
out of mind no graſs had been there growing ; yet becauſe the ſame is not barren 
Land of it ſelf, but only by accident, (S.) by reaſon of the ſand and ſalt-water flow- 
ing over it, therefoze ſo ſoon as this ſhall be regained and ſowen with Cozn,Tythts 


ſhall then pꝛelently be paid foz this Land, fo; this Land bears good Cozn, being te⸗ 


gained, and that without any marling, oz any great coſt in manuring of the ſame, 
which pꝛoves evidently that this is not barren ground within the ſcope, intention 
and meaning of the ſaid Statute, by which the lame ought to be ſuapte natura bars 
ren, 02 not within the Statute, 
And in all this the Court agred clearly, and therefoze the Caſe appearing to be 
thus, that this is no ſuch barren ground within the Statute, as ought to be dil- 
charged from payment of Tythes, but Tythes ought to be paid foz the ſame, and 
that the Parſon had juſt cauſe to ſue there foz his Tyches, and ſo a Pzohibition de⸗ 
nied by the Court, | | 
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whether they be actionable, 
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Bir Hurbert Cr 


A Cate was tited, where Dir John, 
bir Francis, Beaumont, in an Action upon ch 
| -autmont thbhtd tojri 
deere thonld (fo dif: to ki hat he did maintain. 
lit key, that he did to, to che lame intent, n 2 that afiy thing was done: Upon 
went fret of Judgment, it was a judge ; 


tr Vl ot at the boon 53444 CESS Bas. 
"Dit here le there is no att done, no way-laying, no obert ad; 
tit is to be intended his 0 of them to be lawful, (to rob me) this is hut 


ofts Plaintiff againſt Brown 
Detendant. 


K an Action upon = Caſe bzought foz ſcandalous wozds, ſpoken by the Defen- Aion upor; 
[ z upon Non culp. pleaded, a Uerdict was found foz the = ms for 
plaintiff : It was moved foz the Defendant in arreft of Judgment, that the woꝛds 


* 


| 4 4 4 P * I *3i't ; $ 4 d-at# ; $ i a © : 
ſe, 575 Harbert Crofts keepeth men to rob me, (the truth 
eke 


age vas, robſed, and that by tro of Sir Harberr 
pake the wo2ds (bir apth not ſay, that he did key 
Harper was Plaintiff, againit 


1 
. 


t f Eaſe foz, wozds, which were, That 
the Po e of Bir John Harper, and that he and 
him, and that he did maintain them; but did 


kat 


that theſe wozds were not acion- 


tun ited by Coventry, Thit cheſe wozds are acfionable, and to this purpoſe _ 
s xremembzed whit are pu „Coke 4 Fans, "yt 16, b. in Æton and Allens Coke 4 pats, 
gy ady Cockeins Cale, Pete ny Lavp Co 
tie, 6 Kik che Child in her Body; and the Caſe of Tibbots there remembzed. 
Furs agreed this ro be ſo, fo2 there an ac was dome. F 
* Chic e will nor give moze favour unto Actions upon the Caſe 
halo, can! of neceſſity we ought to do, where che wozds are not apparently 
kitddl6us, chefe Actions being now tw frequent, but they were not lo in fozmer 
fo; from 1 E. 3. unto 5 E. 3. there are not the Actions upon the Cale foz 


ein offered to give poiſon to *< 


Fir iu this Cale the woꝛds are very barely laid, (S.) He kizps men to rob me, 


A ancietit' time, by the Law, voluntas reputabatur pro facto, 3 E. 3. one lay in 
td Eil another, and upon reſiſtance hurts him, but doth not kill him; this 
1 felony by the Common Law, and ouſted of his Clergy; there it was once a 
ax, pur now che Law is otherwiſe, a fac is requiſite to be done; an overt act 
FI Felbny at the Common Lab: And this which is Treaſon at this dap, with 


kunt, uo ar Wpich is ndt'Ne1on at this dap ang therefoze not actionable ; And 
Atüt wit Ale is no 0 chabte by the Law, as it is reſolved in ton 
Cale“ betöze retiiefnbied,” 


Nene ſaith of another, You have mutthered J. S. who is ſtill living, theſe wozds 

Kabbasvle, per thele gre very bad woldes . 
Is refolved, Hillar. 39 Eliz. in the C. B. vetmen Snag.and Gee, in an Hill. 35 Eliz. 

lun upon che Cale koz words, being, Thou halt killed my Wife,and it appeated © E. Kc. 

(his Wirt was then living, anvadj | 1 

Aton Juſtice. JE the wozds were, tuch a one did hire a man to rob me, theſe, 

i would be actionable ; but as the wozds are laid to be in this pꝛincipallp, J 


judged not actionable, Coke 4 pars $01.45. a... 


(he. 
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Coke. In the Cale laſt put, there it is very plain that the wozds are actionable 
fo2 there an act was done by him, but not ſo here in this Cale. 2 
Curia. The reaſon, De ſcandalis magnatum is upon another ground, koz that by 
reaſon of the wozds ſpoken, they bzing theme hereby in odium. 
The whole Court was of Opinion againſt the Plaintiff, that theſe wozds are 
not actionable, and ſo by the Rule ok the Court, Judgment was arreſted, | 


| | Allen Plaintiff againſt Wedgewood Defendant. 5 


by an Action of Covenant, foz not perfozming of certain Articles agreed beten 
them acco2ding to the Covenant; one Article being, that the Defendant din 
covenant to make a Leafe to the Plaintiff, oz to his Aſligns, foz thze lives, as he 
ſhould name: He nominated himſelf and two others; the Defenvant refuſed to 
make the Leaſe, whereupon-the Action bzvught. | = 
George Croke foz the Pefendaut demurred in Law upon the Replication, be- 
tauſe that no ſufficient bzeach was alligned by the Plaintiff : The Leaſe to be 
made to him fo2 thzee lives, which he ſhould nominate, lo that he himſelf ought co 
be one of the'Leſſe&es, and to have the ſole intereſt. „ 
Cone Chief Juſtice. To him oz tc his Aſſigns the Leaſe to be made, theſe to be 
ſuch as he ſhould name; the point here is, Whether he hath here an elegion to 
make the Leaſe to him, oz to his Aſſigns - it had been otherwiſe clearly, if it had 
been to be made to him and'to his Aſſigns, but here he hath an eledion to him 
given, to whom he will make this Leaſe, as if you are to make a Leaſe to me, o; 
thꝛee which J ſhall name. 1 | 
They being in doubt, whether there was a Leaſe. then in eſſe, oz not; therefoze 
fo2 this there was an Article, that if there was a Leaſe in eſſe, then at the end of 
this, he was to make the Leaſe to him, oz to his Aſſigns foz thzee lives; and if 
no Lea e was then in eſſe, then by another Article he was to make this Leale at the 
time pꝛefixed. „ i | | dog] 
Jt was urged, that this Leaſe ought .to have been made to Edw. Allen, and 
ſuch three lives as he ſhould nominate, foz that ex præcedentibus & conſequentibus, 
a. Dred ought to be conſtrued; and to this purpoſe is 14 E. 3. Fitz. tit. Debt, pla- 
cito 138.” If one be bound to grant a Rent, he ought to grant this befoze Michaelmus, 
da y. N e 
Ik a man be bound to make a Leaſe befoze the Feaſt of the Annunciation, to ifth 
a one as the Dbligee ſhall name, he ought to name bekoze our Lady-day : Allo he 
is to nominate th2ee perſons, he ought to nominate them, and to ſay, that they. 
were upon the Land ready to receive the Leaſe, being a Leaſe foz thzee lives, as it 
was urged. | | 1 
It was alſo urged, that he was to make ſuch a Leale, as by Conncil was to be, 
adviſed, this ought to be by the Council of him who was to have the Leale 3 this 
appears not to be done, noz any good nomination made, and ſo the Replication not 
good. PE N | 
It was urged foz the Plaintiff,chat here he did nominate himſelf aud two others, 
foz the Leaſe to be made to them; the Defendant refuſed ® make this Leaſe, and 
fo2 this bꝛeach the Action bzought. TN: 
As to the Erceptions taken to the Replication, (S.) 1. That the requeſt is not 
ly to be in time: This is made purſuing the Articles of Agreement, and ſo made 
u due time. ; 
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Hetond Exception, That the Allignees ought to be upon the Land to take the 
'Jeale , this is not to be ſo, the requeſt is to be where the Defendant is, no place 
'noz time being appointed; and ſo ic was here, he bꝛought the Aſſignees with him 
when he made the requeſt, he ought then pꝛeſently to have made the Leaſe, his ad 
being the next, he ought to have gone to the Land, and if they came not to take 
the Leaſe of him, then he had ben excuſed; but ik he goes not to the Land, this 
jall be a bzeach, | | - 

To this purpoſe is 22 E. 4. fol. 43. A man is bound that a Stranger ſhall en- 
feoff the Obligee befoze ſuch a day, he ſhews that che Stranger was upon the Land 
ready to make the Feoffment, and the Oblige came not to take it; ſo that he 


which was to make the Feoffment at his peril, ought to attend there to make ir, 


zecauſe he is to make the Eſtate; ſo here the Defendant upon requeſt made unto 
him, ought to go to the Land, to be there ready ts make this Leaſe, , 
Coke Chief Juſtice. The time of the entry and the wozds here are material: If 
no Leaſe in poſſeſſion; then to enter by the Articles at the Feaſt of the Annuncia- 
tion of our Lady, which ſhould be Anno 1612. EEE + 8 
This is the Point. The Covenant is to make to pou, oꝛ to your Alligns a Leaſe; 
&c, and to enter at our Lady-day next enſuing, and this is to be done upon requeſt; 
it is to be to you, 02 to ſuch as you ſhall name, and mony co be paid foz rent, and 
20 l. to be paid at the Entry foz a Fine oz Jn-come 3 this is to be done by the 
Leſs to the Leſſoz,and this is as much as that the Leaſe ould be made befoze this 
Feaft, and that you ſhould name the perſons to take befoze this time; but here 
pou let the Lady-day paſs, and two months after you nominate the perſons, and re- 
queſt the. Defendant to make the Leaſe, the which he refuſed, whercupon this 
Aion is bzought. | „ f 
here the Plaintiff who ought to have the Leaſe, hath not done well; ik the 
ather ſhould make a Leaſe after the time paſt, this would be pꝛejudicial to him, foz 
ke ought to have 20 l. given unto him at our Lady-day, being the time pzefired foz 
: Cutry, ; ; : | ; 
* touching Cromwel and. Androſe Caſe, J heard that argued in the C. B. being 
en a Repozter there. s b | | 
J one be bound to grant to another an Advowlonz he hath time to do it during 
is life, if the other do not haſten it by requeſt ; but if it fall void, chen he ought 
grant it pzeſently, foz it is now a fruit fallen, and if it ſhould be otherwiſe, it 
Jould be pꝛejudicial co che other party; 5 
And ſo if one be bound to grant a Rent to another, he ought to do this befoze 
Fe Rent-day come. 


© C0 ff w. 


th WW .5n Tee principal Cafe here, you are confined to nominate befoze the Feaſt of 
\ be. n Lady-day, I ee. : we - = K 
hey is co the other Point, (S.) the Leaſe to be made to him, oz to his Aſſigns, oz to 
zif to one, oz to his Aſſigns. _ , +. 


e Law will never hunt foz an Aſſignee in Law, where there is an Aſſignee 
Nat. A man doth Covenant to make a Leaſe to you, oMo ſuch as you ſhall. name, 
kn nominate ſuch to go to the Land, and afterwards in time convenient to make 
Neale: If one doth Covenant to make a .Feoffment in Fee to another, this 


Mparties to take, where a time is ſet down fo the Entry, as in this Cale; the 
-- "Cats ought to be befoze this time, and the Leale to be made alſo befoze the 
As to the other Points moved, they come too late, this matter being very ſtrong 

inſt the Plaintiff, | | 
Croke Juttice. This is a very ſtrong Caſe againſt the Plaintiff ; when is this 
ol 3n-come co be paid at our Lady-day, when the Entry is to be by vertue of 
tod RLeaſe, this Leaſe is to be made bekoze, ſo that the Plaintiffs requeſt co A” — 
118 Z eate 


„ie be done upon notice; here the Leaſe is to be, made upon the nomination.of - 


Tom, Dub. fm Par 


The judgment Curia. We will be of this matter better adviſed, and by the Rule of the Court, 


of the Court 


againſt the 
Plaintiff. 


ought to be befoze our Lady-day,being the time certain pꝛefixed fo2 the doing of it. 


"Fea to make this Leale 3 he is not bound by his Covenant to vo it, and his refulal 


Leaſe made after the time paft, this requeſt comes too late. As to the other matter 
(S.) The Leaſe to be made to him 02 to his Allignees, the Leaſe is to be made 
by Covenant. Me map name all at the firſt that are to take, foz that fruſtra fit 
plura quod heri poteſt per pauciora, the intention here was, that Edward Allen was 
to take oziginally; here the requeft to have the Leaſe made comes too late, and ſo 
no bzeach of the Covenant by the Defendant. | 

Dodderidge — At the firſt it was indifferent to him, whether the Leaſe was 
made by him foꝛ the life of th2&, oz to ſuch thꝛer as he ſhould name; it might be 
to himſelf, and to two others, oz to th:& others, which he ſhould name. 

As to the other matter, he agred in opinion, fo2 that if be ſhould make the 
Leaſe after the time paſt,he ſhould by this loſe his 201. abſolutely: No entry being 
at our Lady-day, if the Leaſe had been made afterwards, he could by no means 
have his 201. and therefoze he was not bound then upon this requeſt after the 
time to make the Leaſe 3 the Plaintiff onght to have had the Leaſe dzawn in time, 
and to have tendered the ſame unto him, which was not done in this Caſe; and the 
refuſal here by the Defendant to make this Leaſe — the Plainciffs requeſt, after 
the time, is no bzeach of Covenant, and ſo the Platytiff had no cauſe of Action, 

Coke. The Leaſe was to be made, as it ſhould be adviſed by the Countil of — 
not deviſed, but to be as effectual as might be adviſed by Council, and this to be ta 
Edward Allen and his Aſſigns; he was to enter at our Lady-day, and then to yay 
the 20 l. the day paſt, no requeſt made foz the Leaſe till after, the Defendant then 
not bound by his Covenant to make it, foz then he had no remedy foz his 20 l. and 
ſo this refuſal coming upon a requeſt, after the time paſt, is no bzeach of Covenant, 
and fo the Plaintiff had no cauſe of Action, Judicis officium eſt ut res, ita tempora 
rerum, &c. . | 

The whole Court inclined to be of Opinion againſt the Plaintiff $ And lo foz 
this time it reſted upon a Curia advifare vult. | 

Afterwards this Caſe was moyed again. 

Coke, The Plaintiff here alledges, that the Defendant hath not made the Leaſe 
in June, accozding to his requeſt, if no good bzeach aſſigned, no cauſe of Acton, 
when he ſhall enter to pay the 201. that is, when he $ to enter by their niutual 
agreement; and ik the Plaintiff will not come, and requeſt him in due time to 
make the Leaſe accozding to their agreement, he map well p2ovide hiniſelf of 
another Tenant 3 the Plaintiff ought to have come upon the Land, and there te 
have been ready to receive this Leaſe, and ſo to enter; and here the Defendant is 
not bound to make the Leaſe by his Covenant, until the Plaintiff do nominate to 
whom the ſame ſhould be made, and this nomination andLeaſe accozdingly made, 


As a ww aw ou G 
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Haughton. This Leaſe ought to be foz thꝛe lives, and to be made at our Lady-day 
and if the Plaintiff do ſurceaſe this time, and demands of che Delendant after this 


then to make is no bꝛeach ot Covenant, to give the Plaintiff tauſe of Action. 
The Court then laid uffto Bridgman, who was foz the Plaintiff, that the Ploiti 
tiff might diſcontinue this Action, and that this would be his beſt way, 


the matter to reft as it is, and adviſed the Plaintiff and Defendant to make an end 
between themſelves befoze the next Term, the Court being all clear of Opinion 
againſt che Plaintiff, and in dekault of an end, the Rule of the Court to de, od 
querens nil capiat per billam. | PE 1 
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The KING againſt Taverner. 


of Middleſex, foz the killing and murdering of one John Bird 3. Martij, 6 Jac. 
Angliæ & Scotiæ 42. Che Endictment was taken at Hartford Aſſizes, befoꝛe Wamſley 
and Croke Juſtices of Allize and Goal⸗deliverp, foz the killing of him in Theobals 
| Pack, Thomas Mulgrave being pꝛeſent, and his Decond, but fled, and ſtands Out⸗ 
| lawed. Taverner alſo was Outlawed, but returnex, and was taken, and Termin. 
| Hilar. 13. bought a Wric of Erroz, and reverſed the Utlarp, beraule there were 
| WM tut 14 days between che two County days, and pleaded to the Jndictmenc, and now 
| he was tried at the Bar foz his life ; one Hughes was Second unto Bird, who was 
alſo killed; a Bꝛother of Bird did pzoſecute this buſineſs : And there being a god 
ind ſufficient Jury ſwozn, he pzovuced his Witneſſes to pꝛove a fozmer Quartel, 
and a falling out between them; upon which, and upon a mutual Challenge the 
one to the other, they jopned in ſingle Combate, in the which Bird was killed; and 
this they ſhewed, to pꝛove a continuing malice, to make this Fait to be murther. . 
It was further ſhewed, that the cauſe of difference betwen them, and of che ſub⸗ 
ſeqyeac Challenge was firſt by Bird, who ſent the Challenge unto Taverrier, who 
didarcept of it upon very fozcible p2ovocations, and then ſent him a Letter, appoint⸗ 
ing therein che time when, and the place where they were to miet, and the Weapon 
tobe ſingle Swozd, and withall ſent him a patern thereof,” and to have a Second; 
atcozdingly they met on Sunday in the Afternon, and there did fight; the greateſt 
ji of the Witneſſes pꝛoduced, did ſhew unto the Jury that all the ptovocation 
was on the part of Bird, who ſent the Challenge, and that Taverner would have hay 
{Reconcilement made berwen them, being very unwilling to fight upon ſuch a 
light, oz rather no-cauſe at all, being only foz his refuſal co pap mony unto Bird, 
which was owing by him to him, he being then minus ſufficiens to pap this, but 
| to pay him afrerwards ſo ſon as he could what was due to him; this 
nls not ſacisfie Bird, but he would be revenged ou him by ſingle Combace; 
The Judges perceiving the, Circumſtances, the which if. they only were to be 
wiſidered without the Law, would make the matter much favourable on the part of 
Taverner, therefoze in this Caſe they directed the Jury as to the matter in Law, 
luching the Purrher; Þ 18 2.25, 161 LT 
Cake Chief Juſtice. It is well ſaid by one, Infcelix pugna, ubi plus periculum victori 
qum victo, (S.) (Loſs of his Gods, of his K and, of his Life, and the jeopardy of 
Ml, without true Nepentance.) This J ſap fox. Law, that if une only do give the 
tuſe and pꝛovotat ion, and ſends the Challenge, and the other accepts of it, and 
in this they enter Combare; aud he which ſends the Challenge is killed; this is 
larly Purcher in the other; foz it is not material in the A aw who begins the 
Quirel,- (ſo as there was a fozmer Quarrel hand 'the mallce ſtili continuing untik 
glatt ſtroak given; 'fo2 the difference will be: this, if they are once reconciled fox 
in ſtttt matter, and afterwards they happen tor fali aut again'fupdenly, and do fight, 
the one kills che other, this is vut a Man laughter. 
"Croke Juſtice agreed wich him herein, and no palliating 6b the matter, at the 
_ them appointed to fight, will make - any difference o alteration ot the 
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' Dodderidge - Juſtice, . The plate was here appdinted by Taverner himſelf; he 
u fight upon the Sunday, hading heard a Scrman in the mozning, and the Text 
ks, Non occides, fo that it is attogtcher fopbidden by God, becauſe that juxta 
ol | Z 2 unaginem 
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11 


bhp Taverner was indicted, arraignev, and now tried at the Bar by a Jury 1 Ro. Rep. 30 
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imaginem Dei, factus eſt homo, No lawful cauſe can there be foz one to fight in 
ſingle Combate, but only in defence of his Country oz State: Me agred in all 
with the other. a 5 

Coke. This is a. plain Caſe, and without any queſtion, ik one kill another in 
fight, upon the provocation of him which is killed, chis is Purther? here Tavemer 
ſends his Weapon, appoints the place and time,foz no pꝛivate pꝛovocation he ought 


to fight in ſuch a manner, foz it ſhall be Purther in him if he kills hini in the de⸗ 


fence. of his Reputation, And we do all of us agree in this, that it is clearly gpyrs 


ther in him, notwithſkanding he kills him upon the pzovocatton ok che other, any 
not on his part; where time and place is appointev, they flep upon it, and (6 they 
fight, and he kills the other, we do all agrer that this is Purther in him. 
Haughton Juſtice. Two matters are here conſiderable : 1. Whether here be any 
ercuſe and extenuation of the Purther, the p2ovocation being only by him that way 
killed? wherein J ſhall deliver mp opinion, and herein J agree to that which hach 
been befoze delivered, that when there is a mutual conſent to go to a place, any 
there to perfoyn the fight, where they come not foz their defence, but foz to fight; 
each of them carries Malice along with him, the one of them is killed, this is clearly 
Purcher in che other: Bo J agree herein, the Law to be as it hath ben laid. 
The ſecond matter, Whether here be any clearing of this, here a day is appoints 
ed, and a plate, and two days after they do met, accozding to their appointment, 
this is iu diſcharge of the malice, . Taverner then ſaid, that he did confeſs his erroz, 
that he did not acquaint the Judges with this matter at the firſt, to have had an 
Oꝛder by them taken therein; and he being ſo fo2cibly urged to this by chzeats, to 
pꝛoclaim him a Coward,and that he would kill him in ſome baſe manner, this erroz 
in defence of himſelf and of his Reputation, had cauſed him to fall into this incon- 
venience: And he ſaid allo, That the Rings Evict was not then extant, and that 
therefoze-he did very much bewail his miſerable aud unfoztunate chance, to de ehe 
firſt pzeſidenc in this Caſe, to have the Trial of Law. wh 
Ts whom the Court anlwered, Pou are not the firſt pzeſivent by many /huntzeds, 
foꝛ this was the Common Law befoze the Kings ECdic, which was but Declaratio 
juris antiqui & non Introductio novæ legis. 3 | 


And ſo wich this direction of the Court, the Jury found the P2iſoner guilty of 


Felony.and Wurther, of whith he was Indicted and Arraigned, but that he had 
neither Goods noz Chattels. f | 
Upon demand of the Pziſoner, by the Clerk of the Crown, what he had to lay 
fo2 himſelf, why the Court ſhould not pzoced to give Judgment upon him, 

The Pꝛiſoner ſaid, That he had nothing further to lap upon this. 

Croke Juſtice. To. the Pꝛiſoner, you have been Indicted fo2 this Fact , and 
have pleaded Not guilty, and have had a fair Trial: The Jury have found you 
guilty, wherein they have done very diſcreecly, and wich good advice and judg- 
ment, they have well weighed: and purſued their Evivence : And now Taremer 
take into thy heart wich ſerious Meditation, all the Errozs of thy life pal, Turpe 
enim eſt, bene natis, gc bene educatis, male vivere, as: you have ben: Now Vow 
are to:p2epare pour ſelf fo2. your appearance at the Judgment⸗ Ben of God; 
neither good noz 4lbromes to anp one by chance, but by the Divine Pzovivence 
of God, as touching this offence of which pou are found guilty, it is an offence 


of lod, a crying Din: Foz offences in other matters, Gen. 3. vet. 13. Dixit 


Deus ad homineni; Quare hoc feqiſtii? Eut in matters of Blood, Gen. 4. ver. 10. 
The gueſtion there is not, Quare hoc feciſti ? ſed dixie. Deus ad Cain. Quid fecilti? 
vox Sanguinis Fratris tui clamat ad me de terra. No anſwer to this could be made, 
no excite, (in defence. of his Reputation-) as here hath bern made, but this 
is no etcuſe, this matter is pꝛoſecuted, and lo now to be puniſhed, ut pœna ad 
paucos, metus ad: ones. per veniat, 'foy this offence. of effuſion of 15tood, no _ 
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eſs excuſe can ſerve 3 Cain an[wered to Gods queſtion of ubi eſt Abel, Frater tuus? 
with a Neſcio, Nunquid cuſtos Fratris mei ſum ego? Homo homini Deus, non lupus, 
None of theſe will ſerve his turn, but O quid feciſti ? Inſcelix victoria, where 
moze damage comes to him which doch overcome, than unto him who is vanquiſhed ; 
is puniſhment 1s ſecret, inter pontem & fontem, he map find mercy : But as to 
the Purcherer, Quid feciſti foꝛ Him 2 vox Sanguinis Fratris tui clamat. ad me, &c. male- 
dictus eris ſuper terram & profugus eris, ſuper terram, The civil Swoꝛd of Juſtice 
"hangs now ſhaking over your head, Judicia Dei ſæpe ſera ſemper certa, as dne well 
obſerveth, Blob it is a crying Din, the which doth pollute the Land, 
The Obſervation of the Barbarians, out of the light of nature, was admirable, 
where ling a man to eſcape one danger, and to have another overtake him, as 
dt. Paul, Acts 25. having eſcaped the danger of the Dea, upon the Land a Viper 
faltened on his hand, they cenſured him pzeſently, ſaying, Me had pꝛovoked God, 
that he was a Purtherer, whom though he had eſcaped the Sea, pet vengeance 
ſufferech not to live; this they collected ont of the Lighf of Nature, (but there 
they were miſtaken inthe perſon,but not in the matter): Mere make your Repen- 
zance cozreſpondent to pour offence, Quid verba audiam cum facta videam ? a Quar⸗ 
re offered, and che lame entertained, (on the Habbath⸗day) vou heard befoze a @er- 
mou in the Pulpit, and the Text, Non occides; notwithſtanding this, you did un⸗ 
dertake this Quarrel, this doch much aggravate your offence, that pou have not 
ſucked ſo god juyce out of ſo god Herbs, as you ought co have done: Eut if vou 
mill now cry unto God ſruly in ſincerity of heart, Domine libera me de Sanguinibus, 
will then hear thee, and he hath ſent his Son to this purpoſe, foz to deliver cher, 
hach ſaid; Come unto me all that be weary and heavy laden, &c; 
The Jurp here have done diſcretly and wiſely, vou are vow juſtly condemned, 
maſmgch as the Jury have found you guilcy 3 the Court doth therefoze adjudge, 
that: pow ſhall: be carried from hence to the place from whence you came, and from 
thence ta the place of Execution, and there ta be hanged per collum until thou art 
gr; uſer à merey de voſtre ailme. 3 
Cole Chief Juſtice. If the Cauſe be never ſd impoꝛtant, pet it cannot allow one 
(0 Nam blod of a Subject; ik this were lamful, who ſhould then live? If all be 
lb ag you Taverner have laid, pet by the verp letter of the Law, this Fact is Mur⸗ 
ther in your. + Pere a Challenge ſent, accepted of by pou, the Weapon, time and 
place agreed on, and Seconds tb be, and Chyzurgious to be ready; if this be not 
Iureher, har then chall de Purther⸗ miſera ſervitus, ubi jus eſt incognitum, pou are 
nniſhed here, tit poena ad paucos; Nemo prudens punit, ut præterita revocentur, fed 
it. futura preveniantur 3. maledicta eſt terra propter effuſionem ſanguinis, nec aliter paci- 
hatur ira-[Dejg nec placatur, niſi per effuſionem ipſius ſanguinis. 8 
Nota, In the Caſe of Taverner, the Cozoner gave evidence to the Jury, ſuper 
tm. carporis ; but they. would give up no Uerdict; mherefoze he adjourned 
em from time to time, and from place to place, but they would not agree upon 
aUerdia'3 upon this a Letter was ſent tu him from Flemming Chief Juſtic, not to 
lake a Uerdic of them; upoa which he went to the Aſſi es at Hartford, and did 
mint the Judges with it; foz his diſcharge. the Jutozs were zfined, and the In⸗ 
Jamenc:ghexe taken at Hartford. nnn ˖ | 
Coke, The Jury att to be Fined, if they will not give tp their Uerdic, = 
Doddemdge. It ſuch packing be, the Indicment then is to be found befp2e the 
Hſtices of /Aſize, as here it mas: The Court commended the Cozoner foz bis 
ute in this buſineſ⸗- 7s S417; [ | 
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Grange Plaintiff againſt Denny Defendant. 


Entred Mich. 13 Jac. B. R. Rot. 165. 


Error in a N a Writ of Erroz to reverſe a Judgment given in the Court of C. B. 3u 
Nuare Impedit. I Quare Impedit b2ought there againſt the Archbiſhop, the Biſhop, and thix others 
x Ro.Rep-353- Defendants. The Archbiſhop pleads, that he claims nothing but as Metropolitan; 
Ro · Abr. 772. the Biſhop pleads, that he claims nothing but as Oꝛdinarp, and the thi ochers. 
784. Z 5 20 others, 
Errors, alligned foz reverſing of the Judgment {S. ) 

1. In the Quare Impedit here, Coſts were aſſeſſed by the Jury; this Erroz wag 
waived, being an Crroz only in the Jury, but no Judgment given foz Cofts, and 
the penalty of Damages include Coſts. Another matter moved foz Erroz, becauſe 
there is no releaſe of the party, of the Coffs given by the Jury. The whole Court 
clear of Opinion, That this ought not to be, being not at all material. 

2, The ſecond Erroz inſiſted upon, That the Judgment given foz the Plaintiff 
againſt the two firſt, (S.) the Archbiſhop and the Biſhop, being without a Ceſſat 
executio, until the other be tried againſt the other thꝛer Defendants, this being 
one intire Quare Impedit, and foz this omiſlion, being an eſſential and pziticipal 
part of the Zudgment, therefoze all to abate and to be reverſed foz the whole. And 
foz this was cited 20 E. 4. fol. 1. A Quare:Impedit bzought by the Quen againſt 
divers, a recovery by default againſt one of them. The Judgment wasts have a 
Mrit to the Eiſhop, and Damages foz half a year, but Execution td ſap till it be 
tried between the other Defenvants 3 otherwiſe this Execution againſt one alone 

would abate the Mrit againſt the other Defendants ; as in treſpaſs againſt Two, 
the Illue is tried agatnſt One, the Plaintiff pzays Execution, the Writ Hall abate 
againſt the other. 1 5 
Coke Chief Juſtice. If he had taken Execution againſt the other, it is true then, 
and ſhall be ſo as it hath been aid. 1 34.52" 
To p2ove that ſuch a Ceſler of Execution is material, and pgrt of the Meozd, 
24 E. 3.51. theſe Kooks were urged, (S.) 24 E.3. fol. 6 1. Tower recovered with a Cellat execu- 
36 H. 6. l. 13+ tio, during the minozity. of an Infant, and 36 H. 6. fol. 13. im a Fozger of Faux 
faits. So that (as it was urged) this is a material part of che Necozd, this being 
omitted in the Judgment in the C. B. being a material part of the Judgwenc, ſhall 
make the — to be erronious 3 and the entring of this at the Aſſizes will nothing 
at all aid it. l Kt ; Bk « 4 U 
3. The third Erroꝛ, the Plaintiff here hath Judgment, & Breve Metropolitano 
granted to him, where it ought to have been Breve Epiſcopo. It as urged, 
Difference, the. difference to be where the Archbichop and Biſhop be Defendants,/and: claim 
| nothing but as Dzvinary 3 there it ought to be Breve Epiſcopo 3 but if the Bilhop 
fi Epiſcopus eſt pars, there it ſhall be Breve Metropolitano, Authozities and Pꝛeſi⸗ 
Coke 6 pars, dents urged foz this, Coke 6 pars, fol. 48. 6. In Boſwells Caſe, In a Quare 
748. b. in Boſ- Impedit againſt the Biſhop of London, and John Lancaſter; the Biſhbp pleads, 
wels Caſe. Quod iple nihil habet, nec habere clamat in Eccleſia prædicta, niſi admiſſionem, 
inſtitutionem, & inductionem perſonarum, upon this Plea, the Plaintiff had a 
Writ to the Biſhop, ſed ceſſat executio quouſque le Plea betwen the Plaintiff 
„ and the other be determined; and with this agrees 26 E. 3. fol. 75. Fitz. Nat. Brev. 
fol. 38. B. A man recovers his Pꝛelentation in the C. B. againſt the Biſhop, he may 
have a Writ to the lame Eiſhop, to admit his Clerk, oz to the Perropolican, if) 
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20 E, 4. fol. 1. 


25 E. 3. f. 75 
d. C. 


as diſturbers, make their Title; Judgment foz che Plaintiff, ch2@ Errozs here 
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* vill, and Coke 5. pars, fol. 36. b. in Baynhams Cafe, Wray Chief Juſtice cited a 

Caſe adjudged in B. R. between Goodwin and Franklin, where a Venire facias 

yas awarded to the Coroners, where it ought to have ben to the Sheriff, and ſo 

Jurozs returned by one who had no anthozicy, that this was in the nature of an 

inſufficient trial, and that therefoze upon conſideration had of 22 Eliz. Dyer, fol. 367. 22 Kii, Mer, 

ind of the Statutes they reſolved, that this was not remedied by any of the Sta⸗ fol. 357. 

ines, and therefoze a Venire facias de novo was awarded. So here, as it was 

urged in this Cale, the Writ being awarded Metropolitano, where it ought to 

have bern Epiſcopo, and the party put out of poſſeſſion by this miſawarding of te 

Writ ; therefoze this is erronious. Coke 5. pars, fol. 5 8. b. in Specots Caſe, there coke ; pars, 

deve Johan. Archep. Cantuar. totius Angl. Primat. Loci ill;us Metropolitano eo quod f. 58. b. Ke. 
ictus Epiſcopus eſt pars, & Epiſcopus in miſericordia. It was urged, that this 

niſawarding of the Mrit here, is erroz in Boſwells Caſe, Coke 6 pars, fol. 52. a. 

that the Metropolitan ſhall never pꝛeſent by laps, but when the inferioz Oꝛdinarp 

night have collation by laps, and ſurceaſed his time, and ſo is 11 H. 4. fol. 8. and | 

Fitz, Nat. Brev. fol. 48. C. So that it was urged, the difference to be where the 11 fl. 4. f. 9. 

; Oninary is a diſturber, and where not; if he be a diſturber, then it is in the election Nc. 

of the- party, to have che Wric to him, oz to the Petropolitan; but where the 

5 Binary doth no wzong; there the Writ ought to go co the D2dinary, without 

| any ſuch election in the party. 3 : 

2. To maintain the Judgment, Jt was urged. the ſecond Erroz to be no Erroꝛ, 

(S.) the omiſſion ( quod ceſſat executio quouſq; ) betauſe there was a reſpite ok the 

Execution, until the Judgment given againſt all ; cherefoze'tc was urged this omil⸗ 

don to be no.Crro?, theſe being only wozds of fozm, and not of ſubſtance, the ſame 

deing only as a Caveac to the Court, that no Execution to be granted until, &c. 

{tis but a reſpite of Execution, but no part of the Judgment, h 
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3. As to the third Erroz, the Writ being to the Metropolitan, where it ought 
to be to the Biſhop 3 this is no Erroꝛ, it being here in the election of him who re- 
| — to which of them he will have his Wric, And ik he be a diſturber, oz not, 
one. 8 n a a | 

The whole Court agreed in this, and made anſwer, That all che Books are ſo, 
that he map hade his Writ to the one, oz to the other; at his Election, where the 
Odinary is a diſturber. 91 : RE | My: | 
i was then urged, that in this Caſe the party who recovered, hath election to  _ 
ſave his Writ to the one oz to the other,” as appears by Fitz. Nat. Brev. fol. 38. B. Fitz. Nat. Burvs 
| is in his election to have his Writ to the Biſhop 02 to the Archbiſhop; and that * 38. b. 
vithoar anp diſtinction chere put, 7 H. 4. fol. 37. the Biſhop party to the Writ, 
kto bre ve Metropolitano: and in his default, ſede vacante, then to the Guardian ok = 
the Þpiritualtics, as 19 Eliz. Dyer, fol. 354. Blowers Cafe, and 38 E. 3. fol. 12. 19 Eliz, Dyer, 
the Wric awarded Metropolitano, quia Epiſcopus Herefotd fuit pars. Ut Blowers f 354 Ke. 


8 H. 4. ol. 22. The fame Grroz there aſſigned; chat che Writ was directed Metro- g fl. 4. fl 22, 
— whereas it ought to hade been Epiſeopb, he not bring a diſturber; there 

tas queſt toned, and Norton there aſſigued the ſame Erroz; as here in this Caſe ; 

ind pet the ſame there held ta be gon. And actcs2ding to this, the Pzefivencs were Prefideo:s, 

lied to be ſo, As the old Bok Of Entries, fol.27 8B. & 478. where the Eiſhop claims 014 Book Of 
inthing bur ds Dzvinary; unn pet the Writ there awarded Metropolitano. Alſd in znries, f. 278. 
the new Book Of Entries, fol. 498. got. 557. Jog. & 58. r 
Oe Chief Juſtice, - When the Biſhvp: Here had angred him, by- accepting 
the Clerk of another, it is à plain Cafe, quia pars, he map woll viſtruff hem, and ſo 

we his Writ Netropolltano if he will. Put J have always obſerved this, if 

de party to the ſaic oz ust, it is in che election of the party to have his Mrit to 
the Biſpop, oz to the Petropolftan. Eut J will now move another matter, not 
nuched befoze 3- allow this Writ to be Epiſcopo (which ſtems unte me prima facie, 


to 
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Cobe, 5 pars, 
f. 30. &c, 


8 H. 4. f. 22. 
cc. 
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to be very hard.) There is Erroz in redditione judicij, and Erroꝛ in executione. F 
vou will have a Wric awarded co the Petropolican, oz to the Eiſhop, this is but 
only in point of execution; and therefoꝛe you ought to have had your Writ of Ert 
as to this only (being but an Erroz in Execution, if any at all,) by this the zu 
ment ſhall not at all be haken oz reverſed, ( if at all, only quoad 3 ) the Pꝛeüdentz 
in this Caſe will lead and direc us. 18 | 

Haughton Juſtice. Whether may the Judges of Afliſe give Judgment there in 
Quare Impedic ? - | | 

Coke & Curia. They may ſo do in a. Quare Impedit, aftd in an Aſſiſe. 


Dodderidge Juſtice. This Rule is to be obſerved, (S.) That you (Hall nut take 


away the Juriſdiction of any man without good and juſt cauſe, as here of the 
Wiſhop who claims nothing but as D2dinary, and no amerciament ſhall be here 


againſt him; foꝛ what cauſe therefoze will you here take away from his Juriſdicion, | 


and gives this to another If che Eiſhop be a diſturber, pet as to the execution of 


the Mrit to him direced, the Law will truft him, if you which are the party will 


leave this unto him, but becauſe in this Caſe he may delay you; it is therefoze in 
pour election either to have the Mrit to him, o: to the Petropolitan. And this is 
ſo where the Oꝛdinary is a diſturber and this appears to be ſo by all our Books, 
But here the Archbiſhon allo eſt pars, both of them being now in an equal degre, 
whether here in this Cale you may take away the Juriſdiction of the Eiſhoy ; and 
there will be a difference between this Caſe, and the Caſe of the Sheriff and Co⸗ 
roners, the return by the Sheriff, where it ought to be by the Co2oners, is not 
good. Fo2 they ate of ſo great Antiquity, that their commencement is not known, 
otherwiſe it is of a Biſhop, &c. Eut the reaſon which map be made here foz the 


allowance of this Writ ta the Archbiſhop, is this, foz that he hath primam Juril- 


dictionem, and the Biſhop hath a Juriſdiction under him, and the ſame dzawn out 
of bis Jurildicion, In all the Pzeſivencs befoze remembzed, the Archbiſhop is not 
party, \ 9 | 

Coke & Haughton This ſhalt make no difference at all as to the parties eleai⸗ 
— to which of them he will have his Writ directed, he hath his election in both 
Caſes. 8 . 

. Coke. In Vere and Jefferies Caſe, put 5 pars, fol. 30. in Princes Caſe, J did firſt 
move this matter, where one had goods only in one Dioceſs, and the Metropolitan 
of the lame Pꝛovince, pꝛetending that he had bona notabilia, in divers Dioceſles 
commits, the Adminiſtration, this is not void, but voidable by ſentence, becauſe 
he hath Juriſdictiow thzoughout the whole Diocels, within his Province he hath 
the firſt Cathedzal-Church, and is the D2dinary, and all other Xiſhops within his 
Pꝛovince are derived from him; otherwile it is, where the D2dinary of a Diocels 
doth commit the adminiſtration of goods, when as the party hath bona notabilia in 
divers Dioceſſes, this is void foz all 3 this reaſon doth induce. me in this Cale to te 
of opinion, that this Writ here Metropolitano is welt awarded. | 1 

Dodderidgg, Auſtiner the Monk was the firſt Convert, and the firlt Archbilhoy of 
Canterbury; and che conſtituted ore Paulinus the firſt Tiſhop of Rocheſter 

Richardſon Serjeant. Foz the maintenance of this Writ here to the Archbiſhop, 
cited 8 H. 4. fol. 22. 3 Eliz. Dyer, fol.z 94. Old ook Of Entries, fol. 525: placito 
50. quia pars & nominatur in breve. | | 

The whole Court agreed, Ik the Eiſhop be a diſturber, that pet the party hath 
his election, to whom he will have his Writ. 
Coke. here the Biſhop admits another man to my Benefice, this will trouble 
and anger me; and in a Quare Impedit againſt him and the other, he pleads, that 
he hath nothing but as D2dinary, J ſhall pet have my election, to have my Wrk to 
him, oz to the Metropolitan, oz ſede yacante, to the Guardian of the Spiritualties. 
Aud as touching the Guardian of the Spiritualties of common right, by the Com⸗ 
mon Law, the Dean and Chapter ſede vacante of the Biſhop, is —_— > 
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 heBiſhop,- the Writ ſhall be directed to him, but ik any diſturbance be found in 20 E. 3. x;c-; 
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— — by Term; Paſch. 19 E. 3. fol. 23, but.now the Arch, | 
itnalties a erm. Paſch. 17 E. 3. fol. 23. t now the Arch⸗ : eh. 
pihops — uſed 5 hape this by way of compoſition, as great Lozds will incroach 1 8 
into their own hands. . | 7 a 
Peder Every Archbiſhop hath a Dioceſs and a Pꝛovince, and of his Dio⸗ 
ceſs he is a Biſhop, and of his Province he is Irchbiſhop, and within his Pzovince 
is to be Uiſitoz of all the Churches within his Pꝛovince, and ſede vacante, of any 
within his Pꝛovince, he himſelf is Guardian of the Spiritualties, of all 
the Bilhopzicks within his Pꝛovince, ſed ſede vacante of his own Diocels, the Dean 
and Chapter of this is Guardian of the Spiritualties. | 


Coke. This did commence by way of Compoſition, but Oꝛiginally it was not lo, 


kit. the Dean and Chapter was Guardian of the Spiritualties, 2 
Dodderidge. It doth not appear to be Jo by our Books, no mention being made 
ofany ſuth compoſition, but the Guardian of the Spiricualties to be accozding to 


the difference befoze put between a Pzovince and a Diocels. ; 


4 


Tbe whole Court clear of Opinion, That the Writ here direced Metropolitano, Termin. Trio. 
is well awarded, and lo this no Erroz 3 but pet it reſted foz this time upon a Curia 25 Jac. B. R. 


Is matter 
moved again. 


Aviſare vult. 85 Ty 3 5 
Akterwards (S.) Termin. Trinit. 14 Jac. B. R. this Caſe was moved again, and 
argued, And the fozmer Errozs inſiſted upon; 1. Eecauſe the Judgment was with⸗ 
que any ceſſer of execution, until the other matters tried. | 

Coke. This is no Erroz 3 fo2 that Execution was never ſued out. 

The chief and main Crroz infiſted upon, was the awarding of the Writ Metro- 
politano, whereas it ought to have been Epiſcopo, as it was urged by George Croke, 
if both of them had been diſturbers, then he had his election to have his Writ to the 
one of them, oz to the other, Ik in this Cale, as it was urged, che Biſhop had been 
undeinned upon a Nihil dicit, the Writ then might have been to the Archbiſhop, by _ | 
Fitz, Nat. Brev. fol. 38. the only Book inſiſted upon, being (if the Biſhop be party, Fitz. Nat. Er. 
the Plaintiff there hath his election to have his Writ either to the Biſhop, oz ts the f. 38. | 
Ichbiſhop,) but as it was urged, this is to be intended where the Biſhop is a diſtur⸗ 
her, and not where he is only pars nominata, and ſo is the ook of 5 H. 7. fol. 22. 5 H. 5; fol. 22. 
where he claims only as Oꝛdinarp, the Writ ſhall be direced to him,unleſs there be 33 h. 6. f. 14. 
aſhecial diſturbance ſhewed; with this agrees 33 H. 6. fol. 14. Bohuns Caſe, and 5s Caſe, 


1 E. 3. fol. 30, 31. where the Rule is given, That if no diſturbance be found in 2 05 


V 


higt, then the UUrit to be at his election, to him, oz to the Archbiſhop 3 and lo is Kc. 


10 E. 3. Fitz. title Proces placito 42. that the YUric ſhall not be taken away from the 


Kiſhop, but where there is a wꝛong aſſigned in his perſon as Ozdinarp, by reaſon 
if his Office; fo; that admiſſion and inſtitution belongs unto him; and as it was 
urged, the pꝛeſident in the old Book Of Entities, fol. 427. is miſtaken. 
On the other ſive, 38 E. 3. fol. 12. was cited, where by Thorp, as this pꝛincipal 38 k. 3. fol. 22. 
— is, the party hath his election, to have his Writ cither to the Eiſhop, oz co by 7077. 
Archbiſhop. | | ; | 
Coke Chief Juſtice, The Mrit is here awarded ts the Archbiſhop, becanſe the 
Eiop is named in the Wric. of Quare Impedic, and allo it appears by the Kecozd, 
that he had admitted the Clerk of che other, and this befoze the Writ b2ought 
Denny bzought the Quare Impedit againſt them all, and joyned therein the Arch⸗ 
bihop alſo, If the Archbiſhop had not been named in the Mrit, yet IJ think ic had 
been very clear, that the Writ might have been awarded to the. Archbiſhop, quia 


Epiſcopus eſt pars, and named in the Writ, And J allo think, that che naming cf 


the Archbiſhop in this Cale ſhall make no alteration at all of the Cale. Eut the 
ralon of this is not as it hath been ſaid, becauſe of his ſupzeam Power and 
luthozit y, fo if none of them were named, he ought to have the Writ to the Arch⸗ 
bop, he being the Dioceſan, and not unto the Fiſhop, and this is clear. Eut 
ie Keaſon is, quia pars & nominatur in — is to be conſidered, en 

| a hers 


— — 


ir 
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here the joyning of the Archbiſhop doth make any alteration in the Caſe, Non qu 
Epiſcopus impeditur_ideo.breve Metropolitano, ſed quia eſt pars, & nominatur in breye, 
If this be Erroꝛ, yet the ſame is only Erro? in redditione executionis, and it ſhall 
be very dangerous to reverle this Judgment foz this Cauſe, And here allo the 


GBiſhop is not an indifferent perſon, to whom the Writ. ought to be direced, 


And ſo without any further debate, this Caſe was adjourned till a further day. 


At which time Richardſon Ser jeant moved the Court foz affirmance of the Judg⸗ 
ment. | oy | | | g 


Coke. The Law in this Cale is very clear. Ik the Metropolitan is no party, 


and the Oꝛdinary is a party, he map have his Writ Metropolitano; and the jopn 
ing of them both in the Quare Inipedit ſhall not at all hurt the matter, ſo that 3 
am of opinion, that the party here in this Caſe may well have his Wric to the one 
of them, oꝛ to the other, as he pleaſeth, and ſo his Writ here awarded Metropoli. 
tano is well awarded. n 


Haughton Juſtic. J have ſen ſome P2eſidents in which the Writ hath been 


awarded to the Metropolitan, quia Epiſcopus eſt pars. \ 
The whole Court, nullo contradicente, agre&d clearly, That in this Caſe the 


— Writ being awarded Metropolitano, is well awarded, and that the Judgment is no 


Judgment af- 


firmed per 
curian. 


Indictment 
upon the Stat. 
of 23 Eli. 
C. 10. 


ways erroneous foz this, and accozdingly the Judgment of che Court was, Quod 
judicium affirmetur. | ; LHR 


The KIN G | againſt Nivett. 


BY Indictment upon the Statute of 23 Eliz.:cap- 10. fo2 taking of Partridges, 
. . exceptions taken to the Jndictment, the taking being therein laid to be cum 


retijs &c. & alijs, whereas there is no ſuch wozds, as (cum retijs) and ſo the Indic⸗ 


ment not god. | 

The whole Court clear of Opinion, That the Jndicment was bad foz this 
Cauſe. | 

Another matter was then moved upon this Statute, Whether ſuch an Indig- 
ment may be taken befoze the Juſtices of Peace, o2 not The Statute being that 
Juſtices of Aſiize. in their Circuits, and Juſtices of the Peace in every Shire, 
County, and Town-Coppozate within this Realm, in their Seſſions, ſhall and may, 
vp vertue, &c. hear, enquire, and determine of all, &c. To this it was ſaid, Shall 
be examined befoze two Juſtices of the Peace, this to be by examination of Wit- 
neſſes, but if the ſame be at the Allizes, then the ſame to be accozding to the Law 


by way of Indiament. 


* 


Indi&ment 
quaſhed. 


Dodderigge Juſtice. By this conſtruction, both parts ok the Statute do well 
ſtand together, if at che Seſtions, chen to purſue the courſe of pzocedings there by 
Indictment, and ſo the Law is to be taken. Eut if to be examined befoze Juſtices 
of the Peace, this then to be taken by examination of Witneſſes, Here the 
Jndictment being cum retijs, the ſame is not god, and ſo by the Rule of the 
Court, foz2 this exception the Jndictment was quaſhed. p 


Bennet 


as awd pd... coo a twat - —_ ao oa << _-- 


—_ FM RAC, 


PRI _ _  z£Joo t 9 


eo oY Wwe ns 


| 
1 


part HL T.ermin. Paſch. 14 Fac. 


eee 


il Bennet Plaintiff againſt Belfield Defendant. 


IN an Action of Debt upon a Bond taken of the Defendant, being an Appzen- 
tice foz to deliver up a juſt and true account of all ſuch Mares to him delivered 
tg Perchandize withall, | | | ; | 
The Defendant demurs in Law upon this Declaration, and foz cauſe ſets foꝛth 
the Statute of 5 Eliz. cap. 4. That all Jndentures, Covenants, Pꝛomiſes and Bar- 
pins, of o2 fo the having, taking, oz keping of any Appzentice, 8c. ſþall be 
yoid, and that this Bond here was ſo taken of the Defendanc, being an Appzentice, 
and lo void by this Statute. | | | 2 
It was urged, that this Bond is out of the Statute; the ſame being foz him to 
yield a good and juſt account foz all Mares to him delivered, the which to do, 
zhery one is bound, as Perchants, foz Mares to them delivered, and as a Waily,to 
make a good account, this Caſe is not within the intendment of the Statute of 
5Eliz. Here are two ſeveral Deeds (S.) the Indenture foz Service, which is void 
by the Statute of 5 Eliz. but not this Obligation by him entred into foz this col⸗ 
lateral matter, the ſame being foz the yielding of a juſt Account; the intent of 
the Statute was to make Bonds taken foz Service, co be void and of no fozce by 
this Statute, but not other Bonds, | | 
The whole Court agred clearly in this, that all ſuch Contracts are out of this 
Htatute; this Statute being to make Contracts void foz the having of an Appzen- 
—.— this Bond here is clearly out of the Statute, being foz the making of a 
juſt Account. | 
. is a deſperate way to demur in ſuch a Caſe, but he ought to have pleaded; 
that he had made a juſt Account, and thereupon to have come to a fair Trial. 
' Haughton. Juſtice. This Bond here is entred into fo2 the perfozmante of a col- 
lateral thing, and of ſuch a thing as of common right ought to be done, and there⸗ 
{ne the ſame is out of this Statute, | * | 
| Dodderidge Juſtice, This Bond is not fo2 the retaining, no2 fo2 the having of 
him as an Appꝛentice. Here the Concras to make him his Appꝛentice is void by 
this dtatute; but as to the Mares to him delivered, the Bond here is taken of 
zin to render a juſt account ot theſe; this is a good Bond, and out of this Statute 
here; the retaining is void by this Statute, but this Bond taken to deliver a ſuſt 
acount foz the Wares to him delivered is a good Fond, and clearly out of this 
Liatute, both out of the wozds, and alſo out of the intent of the lam. 
And ſo the Court all agreeing in this, by the-Rule of the Court, Judgmen 
oven, aud: ſo encred foz the Phaintiff, wich a tay of Execution till che next 
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Fowkes Plaintiff againſt C bilde Defendant. 


— 


Debt on 4 
Bond. 


Judgment for 
the Plaintiff. 


'N an Ejectione firmæ, by Robert Fowkes again William hilde, upon Non Ejectione 
culp. pleaded, they went to trial, and a Uerdid paſſed foz the Plaintiff,” It was frwz. 


nobed in Arreft of Judgment, that there was no good trial, che Pannel was tight 
Mt the Diſtringas was not ſo, the ſame being between Robert Fowkes and John 
thilde; fo that in this was the miſtake, a I being by the Sheriff 
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Cro. Ja. 395. 
1 Ro. Rep. 374. 
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Curiam. 


Indi&ment 
upon the Stat, 
of 23 Elix. 


C. 10. 


* 


Indictment 
quaſhed. 


here the joyning ok the Archbiſhop doth make any alteration in the Caſe, Non quia 
Epiſcopus impeditur ideo_breve Metropolitano, ſed quia eſt pars, & nominatur in breye, 
If this be Erroz, pet the ſame is only Erroꝛ in redditione executionis, and it ſpall 
be very dangerous to reverſe this Judgment foz this Cauſe, And here allo the 
Liſop is not an indifferent perſon, co whom the Writ. ought to be direcged, + 


And ſo without any further debate, this Caſe was adjourned till a further day. 


At which time Richardſon Ser jeant moved the Court foz affirmance of the Judg⸗ 
ment. CU 5 


Coke. The Law in this Caſe is very clear. Ik the Metropolitan is no party, 


and the D2vinary is a party, he may have his Writ Metropolitano; and the joyn⸗ 
ing of them both in the Quare Inipedit ſhall not at all hurt the matter, ſo that 3 
am of opinion, that the party here in this Caſe map well have his Mrit co the one 
of them, oꝛ to the other, as he plealeth, and ſo his Writ here awarded Metropol 
tano is well awarded, 3 Un 


Haughton Juſtic. J have ſen tome P2eſidents in which the Writ hath been 


awarded to the Metropolitan, quia Epiſcopus eſt pars. | 
The whole Court, nullo contradicente, agreed clearly, That in this Caſe the 


* Wric being awarded Metropolitano, is well awarded, and that the Judgment is no 


Judgment af- 
firmed per 


ways erroneous foz this, and accozdingly the Judgment of the Court was, Quod 
judicium affirmetur. | a Pe 


— 


The KING againſt Nivert. 


BY Indictment upon the Statute of 23 Eliz. cap. 10. fo taking of Partridges, 
exceptions taken to the Indicment, the taking being therein laid to be cum 


retijs &c. & alijs, whereas there is no ſuch wozds, as (cum retijs) and ſo the India⸗ 


ment not god. | 

— whole Court clear of Opinion, That the Jndictment was bad fo} this 
Caule. 

Another matter was then moved upon this Statute, Whether ſuch an Indiſ- 
ment may be taken befoze the Juſtices of Peace, oꝛ not e The Statute being that 
Juſtices of Aſitze. in their Circuits, and Juſtices of the Peace in every Shire, 
County, and Zown-Cozpozate within this Realm, in their Seſſions, ſhall and may, 
vp vertue, &c. hear, enquire, and determine of all, &c. To this it was ſaid, Shall 
be examined befoze two Juſtices of the Peace, this to be by examination of Wits 
neſſes, but if the ſame be at the Allizes, then the ſame to be accozding to the Law 


by way of Indiament. 


Dodderigge Juſtice. By this conftruction, both parts of the Statute do well 
ſtand together, if at che Seſtions, then to purſue the courſe of pꝛoctedings there by 
Indictment, and ſo the Law is to be taken. Eut if to be examined befoze Juſtices 
of the Peace, this then to be taken by examination of Witneſſes, Here the 
Indictment being cum retijs, the ſame is not god, and ſo by the Rule of the 
Court, foz this exception the Indictment was quaſhed. : 
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„Bennet Plaintiff againſt Belfield Defendant. 
[BN an Action of Debt upon a Bond taken of the Defendant, being an Appzen- 
[ tice foz to deliver up a juſt and true account of all ſuch Mares to him delivered 
10 Perchandize withall. 3 | : | 

Tbe Defenvant demurs in Law upon this Declaration, and foz cauſe ſets foꝛth 
the Statute of 5 Eliz. cap. 4. That all Indentures, Covenants, Pzomiſes and Bar- 
pins, of oz foz the having, taking, oz keeping of any Appzentice, 6c. ſþall be 
wid, and that this Bond here was ſo taken of the Defendant, being an Appzentice, 
und lo void by this Statute. | * 

It was urged, that this Bond is out of the Statute, the ſame being foꝛ him to 
yield. a good and juſt account foz all Wares to him delivered, the which to do, 
zvery one is bound, as Perchants, foꝛ Mares to them delivered, and as a Bailp, to 
make a good account, this Caſe ts not within the intendment of the Statute of 
5 Elz. Here are two ſeveral Deeds (S.) the Indenture foz Service, which is void 
by the Statute of 5 Eliz. but not this Obligation by him entred into foz this col⸗ 
lateral matter, the ſame being foz the yielding of a juſt Account; the intent of 
the Dtatute was to make Bonds taken foz Service, to be void and of no fozce by 
this Statute, but not other Bonds, | | | 

The whole Court agred clearly in this, that all ſuch Contracts are out of this 
Htatutez this Statute being to make Contracts void foz the having of an Appzen- 
—.— this Bond here is clearly out of the Statute, being foz che making of a 

count. ; 

2 is a deſperate way to demur in ſuch a Cale, but he ought to have pleaded, 
that he had made a juſt Account, and thereupon to have come to a fair Trial. 

| Haughton, Juſtice. This Bond here is entred into fo2 the perfozmance of a col- 
lateral thing, and of ſuch a thing as of common right ought to be done, and there⸗ 
ne the lame is out of this Statute, 7 . | 
| Dodderidge Juſtice. This Bond is not fo2 the retaining, no2 fo2 the having of 
him as an Appꝛentice. Mere the Contras to make him his Appꝛentice is void by 
this Statute; but as to the Mares to him delivered, the Bond here is taken of 
him to render a juſt account ok theſe ; this is a good Bond, and out of this Statute 
here; the retaining is void by this Statute, but this Bond taken to deliver a ſuſt 
&counc foz the Mares to him delivered is a good Fond, and clearly out of this 
Mtatute, both out of the wozds, and alſo out of the intent of the ſame. 71 
And ſo the Court all agreeing in this, by the Mule of the Court, Judgmen 
2 and ſo entred foz the Plaintiff, wich a ſtay of Execution till the next 
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Fowkes Plaintiff againſt C bilde Defendant. 


* 


'N an Ejectione firmæ, by Robert Fowkes againft William Childe, upon Non 
culp. pleaded, they went to trlal, and a Uerdict paſſed foz the Plaintiff,” It was 
noved in Arreft ok Judgment, that there was no good trial, che Pannel was right 
Mit the Diſtringas was not ſo, the ſame being between Robert Fowkes and John 
Ghilde; fo that in this was the miſtake, a — Diſtringas being by the Sheriff 
1.78 S2 . 1 War 


Debt on 4 
Bond. 


Judgment for 
the Plaintiff. 


EjeRione 
firmæ. 

Cro. Ja. 397. 

I Ro. Rep. 374. 
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put to the right Pannel; the trial was by a right Pannel. It was moved, ik he 
had put in the Pannel, and no Diſtringas and a trial had, whether this trial had ben 
good, oz not: Here the Caſe was, that the Sheriff had two Writs, the one good 
the other bad, and he returns the right Pannel; but the bad Mrit, whether this 
be now amendable, oz not: | | | 

Haughton Juſtice, We may here well amend Erroz in the Court, but not the 
Erro of the Sheriff, Ik the Diſtringas be Album breve, it hath b&n adjudged, that 
this ſhall be aided by the Statute. | 

Dodderidge Juſtice. If there had been no Diſtringas returned, and upon thig 
Pannel tried at the Aſſizes, and no Diſtringas returned, this is good after. a trial by 

Star. of 32 H. the Dtatute of 32 H. 8. cap. 30. Eut here it is objected, that a Mrit is returyes 

8. c. 3. and therefoze, &c. In the Cale cited it is true, there was a Mrit, but unſerved, bes 
cauſe not returned; but here the Mrit is returned, and the ſame is between one 
of the parties and a meer ſtranger, and therefoze this is as no Writ, and then this 
aided by the Statute, being after a 'Uerdic 3 here the Venire facias is well, and 

cierke and rightly returned, but with an ill Writ, Clarke and Walkendens Caſe cited, where 

walk ndens there was Album breve. 5 

Caſe, Haughton & Dodderidge. This was there agreed by the Court to be bad, (no 
amendment to be here in this Caſe) but if the trial be good, Judgment is not then 
to be ſtaped. 3 8. 

Dodderidge. The Trial here is good, and the falſe Mrit is as no Writ ; and 
ſo the ſame is aided by the Statute. : 

Haughton. This Trial here is not good, and therefoze as touching this matter, 
Curia adviſare vult. ä | 

This Caſe was afterwards moved again, the Court being full. 

Coke Chief Juſtice. Upon the matter here, there is a Diſtringas in Judgment of 
Law, notwithſtanding the Sheriff hath filed a wrong Writ, this is not material, 
and if it be ſo, that here is no Diſtringas, then after a Uerdic, this is aided by the 
Statute, ; 

It was then urged by G. Croke, that here are two Urits awarded, one foz Wil- 
liam Childe, the other fo2 John Childe, if no Diſtringas be, oz no Venire facias, this 
is aided by the Statute, but this Caſe is not ſo. 

Coke. If there be a faulty Writ at any time, this is not aided by the Statutel; if 
there be a god Venire facias well returned, though no Diſtringas, pet this ſhall be 
a good trial; but if it do not appear the party to be accozding to the Venire facias, 
the trial then not good, a faulty Oꝛiginal ſhall make the trial bad, No Writ there 
is here between the parties; as here the return is, this Wric returned is between 
the parties oz not, if between them; then aided by the Statute, if not, yet it is 
ſafe. If one P2oceſs doth iſſue out foz another, as. a Capias fox a Scire facias, if the 
Defendant appear, this is no Erroz, it is but a Miſcontinuance, there being a 
Dilcontinuance and a Milcontinuance; alſo if the Cozoners name be not tothis, 
pet it is good enough, foꝛ this is out of the Statute. 

Dodderidge & Croke agreed with Coke, that the trial here was good, and no 
cauſe foz that which hath been moved, to arreſt Judgment after che Uerdid, 

judement for Haughton Juſtice differed in opinion, that the trial was not good, 

the Plaintiff And ſo the Rule of the Court was, Quod judicium intretur pro querente. 

per Curiam, Nota, That it was aſſigned foz Erroz, that an Infant Execucoz did appear by 
Nota. Attorney, whereas he ought to appear by his Guardian, 

Haughton & Dodderidge Juſtices. Me ought to ſue by his Guardian, foz though 
he be an Executoꝛ, and fo in auter droit; yet he is, and ſtill remains an Infant, and 
by conſequence he is to have the pziviledge of his Infancp, which is to ſue by his 

0 Guardian during the time of his minozity. Foz otherwiſe by Haughton Juſtice, it 
map be very greatly pꝛejudicial co him, and he may be triced by conſpiracy, if to 
appear by Attozney (and the uſual courſe in ſuch a Caſe is) as all che Clerks in⸗ 
fozmed the Court, was foz him to ſue by his Guardian, Denham 
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Denham Plaintiff againſt Camber Defendant. 


N a Writ of Crroz, to.reverſe a Judgment given after a Uerdict in an Ejectione 
frmz, the Caſe appeared to be this: Jn an Ejectione firmæ, upon Non culp. 
zaded by Dauborn the Attozney fo2 the Defendant 3 a Uerdic was found foz the 
Plaintiff, who had his Judgment, foz the reverſing whereof a Mrit of Erroz 
he; the Crroz aſſigned was, becauſe that no Bail was put in fo2 the Defen- 
unt: But the Court was info2med, that the Attozney had a Warrant from the 
pefendanc to put in Bail foz him, that he retained him, and paid him his Fee foz 
this, and that the Actozney did reckon this unto him in his Bill of expences, and 
therefoze it was pꝛoped in maintenance of the Judgment to have this Bail now to 


z entred, (the ſame being but common Bail) which was to have ben entred, but 


not. done by the Attozney, 

Jt was moved foz the Plaintiff in the Writ of Crroz, that as this Caſe now is, 
the Batl cannot be entred, becauſe that the Attoznep which was ſo retained by the 
Defendant is now dead, and therefoze no entry of the Bail now to be, but if the 
Attozuey were living, Bail might then now be entred, 

Coke Chief Juſtice. When the Attoznep is once retained, and hath taken his 
Fir to do this, and doth it not, it ſhall bg very milchievous, if foz ſuch an Erroz 
the Judgment ſhall be reverſed, and this ought to have been but common Bail; 
and therefoze to pꝛevent ſuch a miſchief, J do agre that this Bail ſhall be now en⸗ 
tred, as of the ſame time in which the ſame ſhould have been entred, 8 

Dodderidge Juſtice agr&@d with him herein to have the Bail now entred: It 
the Attoznep were living, we would then compel him to do this. 

Coke. Mere is a ground to have this Bail entred and filed, and this to be now 
entred, as of the ſame time acco2ding to which he had given his mony to have this 
thtred, and here to have one to become Bail, great inconventence will enſue, 

Haughton Juſtice agræd herein, we have here o2dered this befoze, if a Eill re- 
mains in the hands of an Attozney, and not filed; after Execution taken out, to 
have this filed, = <a 

Coke. We ought here of right to make a rule fo2 the Entry of the Kail, when 
the Attozney was paid foz it, and did not do it as he ought to have done. 

Dodderidge, Mereafter we will have common Wails viewed at the end of every 
Term, and if any Attoznep will not enter their Fails, we will then turn him out 
of the Office (divers other Writs of Erroz are here hanging foz the ſame matter) 
all which by che Rule of the Court ſhall now have an end, | 

Coke. When an Attoznep appears fo2 the Defendant, this doth include, that he 
ito put in Bail foz him, and fo2 the future we will certainly view the Fails at 
the end of every term, and take that courſe herein as hath been obſerved, | 

Judgments are not to be reverſed foz ſuch Errozs, if they ſhould, it would be 
ity milchievous: In this pzincipal Caſe, notwithſtanding: the Attoznep who had 
uten his Fee foz the entring of Bail be dead, and no Bail as pet entred. 

By the Kule of the whole Court, Bail was now entred, as of the ſame time in 
bhich the ſame ought to have been entred, | 


Biggs 


A Writ of 
Error. 

1 Ro Rep. 372. 
1 Ro. Abr. 207. 


Bail entred, 
&c. 


— 
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A Prohibition. 
Mo. 917. u. 


1305. 
1 Ro. Re p.378. 


Stat. of 50 E. 
3. cap. 4. 


Prohibition 
denied. 


The Bail 
brings in the 
Principal, &c. 
Mo. 850. 

1 RO. Rep. 371. 
2 Ro. Abr. 391. 


— 


— 


Biggs Plaintiff againſt J. S. Parſon de D. 
Defendant. 


Na Pꝛohibition, a Libel being againſt him in the Spiritual⸗Court fo, Tyrhes 

a ſuggeſtion there made by him foz a modus of 2 s. fo2 all Tythes; upon this 

a P2ohibicion granted; the parties at Jſſue upon this, went to Trial, and in this 
Trial, the Plaintiff, in the P2ohibicion became non⸗ uit, becauſe he could not pjove 
the modus; upon this a Conſultation was granted to the Spiritual⸗Court, fo 
them to p2oceed there; afterwards a Sentence there paſſed againſt him, againſt the 


modus; from this Sentence he appeals to another Court, upon the ſame Libel 


there againſt him, he ſuggeſts a new modus of 2 s. foꝛ Tythe⸗Cozn and Pay, and 
upon this pꝛays to have a new Prohibition upon the. Statute of 50 E. 3, cap, 4. any 
this upon his own lurmile, there being the ſame Libel as befoze, 

Coke Chief Juſtice. Mith them double Pleas are not diſallowed: This Appeal 
here being in the ſame Cauſe, ſhall not make us to grant a new Pzvhibition ; 
the Statute is, after a Conſultation duly granted: If a Parſon do libel there 
fo2 Tythes of Trees above twenty years growth, if a Conſultation be granted, 
and he libels there again foz Tythe of great Zimber-Trees, he ſhall here have a 
new P2ohibition, becauſe the Conſultation was not duly granted; this A of 
Parliament ought to have a reaſonable Conſtruction, (S.) to be befoze the ſame 
Judge, and fo2 the ſame Cauſe, 

Dodderidge Jultice. The Appeal doth only ſuſpend the Sentence, but yet the 
ſame ſtands ſtill in fozce : Ju this Caſe it would be very miſchievous, if a new 
Pꝛohibition ſhould be granted; fo2 ſo upon ſeveral Appeals thee oz four Pꝛohibi⸗ 
tions might be granted, which would be very inconvenient ; notwithſtanding the 
perſon of the Judge be here altered, yet it is fo2 the ſame caule as befoze. 

Haughton Juſtice. The intent and purpoſe of this Statute was, that he which 
hath but one ſuic, ſhould not be infinicely troubled, 

The whole Court againff the Pꝛohibition, foz the great inconvenience that 
might enſue, and ſo a Pꝛohibition in this Cale was denied. 


The Spaniſh AMBASSADOR for his Maſter Plaintiff, 
againſt Captain Grfford Defendant. 


T9 Plaintiff having a Judgment in an Action of Debt in the C. B. againſt 
the Defendant, and a Capias foz the taking of him; betauſe he could not be 
taken, a Scire facias was granted to him againſt che Bail, upon which a Nihil was 
returned; afterwards Gifford the 'Defendant bꝛought a Writ of Erroꝛ to reverle 
the Judgment, and by this the Kecozd was removed in B. R. after a ſecond Scire 
facias granted againſt the Bail, who befoze the return of this, in his diſcharge, 
bzought in the p2incipal, and pꝛaped to have this here allowed; and whether this 
ſhould be now allowed, oz not, was the queſtion ? | 

Coke Chief Juſtice. In Sir George Bowes Caſe : Jt was refolved, That if 
the Wail do bing tn the pzincipal upon the firſt Scire facias, this de jure _—_— 


| 
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je allowed; but ik he will lp, and do nothing herein till the ſecond Scire facias, 

ind then will bring in the principal, this is not then to be allowed of, as in that 

it was Reſolved 3 and this was in the time of Quen Eliz. in this Court: 

gnd ſo as all the Clerks did now infozm the Court, it is now ſo uſed, the Kes 
cognizance fozfeited foz doing nothing upon the firlk Scire facias. 

hton Juſtice. The Judgment was in Debt, a Capias returned, the new 


Hau 
vheriff hav not executed this; a Writ of Erroz bzought to reverſe the Judgment, 


after the Crit is executed, this Mrit of Erroz ſhall not be a defeacing of the 
tion; the Scire facias is fo; him to ſhew why he doth not anſwer, he ſaith to 
this, here is the party foz whom J am Vail, this is good upon the firſt Scire 


. The Court of C. B. and this do differ in this manner, there in the C. B. 

have but one Scire facias, but here we have two; the Recoz2d is here removed 
jefoze the ſecond Scire facias, and therefoze he is not to bzing in the pꝛincipal, after 
this is removed by a Wric of Erroz,and ſo this is not now to be allowed; and this 
the Clerks did affirm co be the ancient uſe in this Court, to allow of this bzinging 
in of-the pzincipal upon che firſt Scire facias, but not upon the ſecond : But pet of 
ater time they have here uſed the contrary (in the time of Popham Chief Juſtice) 
u allom of this bzinging in of the p2incipal by the Bail, befoze the return of the 
ſecond Scire facias, (as tn this pzincipal Cale it now was) but otherwiſe it was re- 
ſolved in Bowes Cale, the lame to be allowed upon the firſt, but not upon the ſecond 
Fcire facias. | | | | | 
Doddetidge. State ſuper vias antiquas, this is a ſure and the beſt wap, and there- 


ine this is not to be allowed upon the ſecond Scire facias. 


. 
* 


And lo by the Rule of the Court, this was diſallowed, being upon the ſecond The bringing 


Cre facias, accozding to the reſolution in Bowes Cale. 


Langworthy Plaintiff againſt Scott Defendants 


in of the prin- 
cipal by the 
Bail, &c. 


[2 a Wric of Erroz to reverſe a Judgment, given in the Panoz Court of Tiver- Error. 


ton, where they pꝛelcribed to hold Plea of any ſum, if it be in any matter 
tuching the Dtannary. Nota, there were two Courts, (S.) The Panoz Court of 
Twerton, and the Fee-Court : The Mano2 Court was in Cornwal, and the F&- 
(onrt in Comitatu Devon. | | 13 | 

Langworthy bzings his Writ of Erroz upon a Judgment given in the Panoz 
Conre, whereas in veritp the pzincipal Judgment was given in the Fee-Court 
nComitatu Devon, ſo that herein he hath miſtaken himſelf, 

Dodderidge Juſtice. Upon a Judgment given in the Stannarp⸗Court, the courſe 
s 1. To appeal to the Uice-Warden, 2, From him to the Warden, and after 
t0the Duke Himſelf of Cornwa!, when he hath had his Livery, 

Coke Chief Juſtice agreed with him herein, but befoze this, that he hath his 
Libercy to appeal: 1, To the Warden, and afterwards to the Council: Wut no 
Arit of Erroꝛ lieth upon a Judgment there given, fo2 anp matter touching the 
Rannarſes ; but upon a Judgment there given upon collateral matters, a Writ 
ifErroz well lieth, and this hath been ſo befo2e reſolved, as the ſame is co be ſcen 
tecozded in the Chancery, in the Pettp⸗Bag Office, by all che Judges, upon a 
Conference had. 

—7 whole Court ok Opinion, That this Mrit of Erroz, as it is here bzought, 
not good. | 


Termin. 


Part III 
ao | ee ee 


Termin. Trin. 14. Jac. Banco Regis. | 


Comper Plaintiff againſt Franlline Defendant: 
Entred Termin. Trin. 13 Jac. B. R. Rot. 94 f. | 


Treſpaſs and N an Action of Treſpaſs and Ejectment, ; upon Non culp. pleaded, the parties 


Ejectment. were at Iſſue, and went to Trial ; the Jury found a ſpecial Uerdie, upon 
7 3 which Uerdic the Caſe was bziefly this, (S) One John Walter being ſeiled of 
Ero. Ja. 400. Soccage Land in Fe-ſimple, conveys this Land by Deed of Feoffment, unto 
Mo. 848. n. Thomas his Bon in this manner, (S.) To him, and to the Yeirs of his Body, Ha- 
1152. bendum to the uſe and behoof of him and his Yeirs foz ever; who afterwards de; 
9 te vileth all this by his Mill to one, under whom the Plaintiff claims: The yoints 


Limitation of moved in this Cale were. 

the uſe is void Firſt, What Eſtate Thomas the Son had by this Feoffment limited in this man- 

2 Ro. Abr. 719. ner, Whether he hath an Eſtate tail, oz in Fe-ſimple, | N 
The ſecond queſtion, Whether Tenant in tail may be ſeiſed to another ue, 


Term, Hill. Nota, That this Caſe was argued, and long debated by Counſel ok both fades, 
23 Jac. B. R. — 2 Hillar. 13 Jac. B. R. with ſome Opinion of the Judges herein. And 
Go then, | 3 
Coke Chief Juſtice. Whether Tenant in tail may be ſeiſed to an expꝛels uſe 2 J 
have much ſtaggered herein (but in this, Pz. Plowden was always confident that 
he could not) to an implied uſe, without all queſtion he cannot ſtand ſeiſed: In 
this Cale we are to judge, like Judges, upon the Fabzick of the Deed. | 
A Feoffment at the Common Law made co one, and to the Peirs of his Body, 
was a Fee-fimple conditional; afterwards the limitation is, to the uſe of him and 
his Yeirs ; theſe are to be ſuch Yeirs as were named befoꝛe. 
As if a Feoffment be made to one, and to his Peirs, as long as J. S. ſhall have 
Petrs of his Body, to the uſe ok him and his Peirs 3 no new Peirs by this is to 
have this Land, but the Peirs of his Body. 
Ik a man be ſeiſed of Land, to him and to his Wife, and to the Heirs of him 
who levies a Fine without any conſideration, this ſhall be to the ule of ſuch Heirs 
as che Eſtate befoze was; and ſo in this pzincipal Caſe, upon the compoſition of 
= * the meaning was, chat he ſhould have but an Eſtate tail, and no Fie⸗ 
mple. 
Dodderidge Juſtice. If Land be given to one, and to his Meirs, as long as J. &. 
tall have iſſue of his Body, the remainder over, this is a F&e-ſimple determinable, 
and the remainder is void. | 
| p _— Juſtice, Mere his meaning was to make a reſtraint, heredibus pr#- 
ICTIS, 


&2, Of wills? clearly it is. 8 | RY 
Coke agreed herein with him, foꝛ a determinable Fee-ſimple is deviſable within 
that Statute: But if the ſame be limited to one and to his Beirs, during the lite 


of another, this is not deviſable within the Statute, and lo is the difference. an 
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Scu.cf 32 fs. Dodderidge. Js not this here a Fee-ſimple within the Statute of 32 ll. 8. cap. 1. 
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and to this purpoſe, ſ& 8 Eliz. Dyer, fol. 253. placito 99. & 100. Caſſandras Cale. g Eli Dyer, 

We arg. here Judges of the Law, To this purpoſe is the Caſe of Odiham re f. 25 3. Kc. 
membzeb 8 pars, fol. 118. b. in Doctoz Bonhams Caſe, where Carter was Plaintiff 

againſt Ringſtead, Hillar. 34 Eliz. C. B. Rot. 120. where A. was ſeiſed of the Panoz 

of Staple in Odiham, in Comitat. South. in fee, and alſo of other Lands in Odi- 

ham iu fe, ſuffers a common recovery of all, and declares the uſe by Jndenture, 

VE that the recovercr Gall ſtand ſeiſed of all che Lands and Tenements in Odiham, 

tothe uſe of A. and his Wife, and to the Peirs of his body. begotten ; he dies, 

and his Wife ſurvives, and enters into the Panoz, by fo2ce cf the gencral wozds, 

adjudged that theſe ſhall net extend to the Panoz, which was ſpectally named here 
in this pzincipal Caſe, it is to the uſe of him and his Þeirs ; theſe ſhall le the. 

Heirs of his body. & 3 | | 
Dodderidge. Wefoze the Statute of 27 H. 8. cap. 10. of Uſes (S.) in 24 UH. 8. Stat. of 25 H. 3. 
Brook, title Feoffments to Uſes, placito 40. it was held foz clear Law, that Tenant 0. Of Uics. 

in tail could not ſtand ſeiſed to the uſe of another. It is now to be conſivered, whe⸗ 


Cobe 8 pars, 
f. 118. b &c. 


n therthe Statute of 27 H. 8. cap. 10, hath made any alteration in this, 02 not: 
of Coke. The Statute of 27 H. 8. doth only execute old Uſes, but doth not create 


0 any new Ules. | 2 
- Dodderidge. The Cale in 2 Eliz. Dyer, fol. 185. is good Law, 


< Coke agreed with him herein. 14 | 3 
8 | Dodderidge. By the Uſe, another Eſtate may be than what was befoze, | 
Coke. J have always thought, that Tenant in tail by exp2eſs limitation cannot 


is and ſeiſed to the uſe of another. | ; | 
| - Dodderidge. Without all queſtion he cannot be ſeiled to an implied uſe, but the 
queſtion here will be, whether he map he ſeiſed to an erpzeſs uſe, If Land is 
given to one and to his Yeirs, and if he dies without Yeirs of his Body, the re⸗ 
mainder over, this is a good remainder by 35 Aſſiſar. placito 14. 
Coke at this time inclined to be againſt the Plaintiff. | 5 
Afterwards (S.) Termin. Paſch. 14 Jac. B. R. this Caſe was moved and argued Term. pacch. 
again, with ſome opinion of the Judges further herein. | i” 14 Jac. E. R. 
It was urged fo2 the Plaintiff by George Croke, That quacunque via data here *c- 
8a good Eſtate tailz and if one bzings an Ejectione firmæ foz the whole, having 
title but unto a moitp, pet as it hath been here adjudged againſt Bracebridges Caſe 
- in Plowdens Commentaries, he ſhall have Judgment foz a moity, 
Dodderidge- In 24 U. 8. Brook befoze remembzed, it was adjudged by all, that 
| Tenant in tail cannot ſtand ſeiſed to the uſe of another. 33 
Croke. By expꝛels limitation it may he to the ule of another. | 
. Haughton Jultice. This is a great queſffon, and very conſiderable, 
Croke. The intention of the party is here to be regarded. | 
Haughton. It is agreed, that befoze the Statute of 27 H. 8. this was no good 


Dodderidge. The Caſe in 24 H. 8. was befoze the Statute Of Uſes. The reaſon , 4 h. 8, 2roob. 
then was, that if he did execute an Eſtate accoꝛding to the ule, the iſſue may reduce 
this back again by his Formedon. | 8 "Hg 

Haughton, The Law will not ſuffer noz compel one to do a void thing. 
| Dodderidge. This Cale is put in Wallinghams Caſe, in the Commentas 
ries, 6, AM. 8 ä 1 1 1 
The whole Court then ſaid to the Plaintiff, That his beſt way would be to have 
Judgment foz a moity as a Coheir. The Court inclining to be of Opinion, that 
Tenant in tail cannot be ſeiſed to the uſe of another, And lo foz this time the Caſe 
was adjourned, , 

Afterwards (S.) in this Term of Trinit. 14 Jac. B. R. this Caſe was moved Term. Trin. 
(gain, And the Judges bꝛiefly delivered their Opinions herein. 5 14 Jic. B. R. 
Coke. The Eſtate here is an Eſtate tail, and cyis lublequent uſe thus limited, * 
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24 H. 8. Brook. 
Plowdens Com. 
f. 555. Kc. 


Feoffments 
&c. 


The Stat. of 
weſtmin. 2.C.I, 
De donis. 


Judgment for 
the Plaintiff 
for a moyty. 


doth not alter the Eſtate, and this is the ſtronger, being made to the party himſelk; 
and J am very clear of this opinion, and this is ſtronger than if it hay ben to a 


ſtranger, this here is to the uſe of him, and the Peirs of his body, It is an ill ok⸗ 
fice of an Interp2eter to confound the intent ot the party who made the Dep, The 


Statute of donis conditionalibus, ſaith, finis ipſo jure tit nullus. 

J alſo am of opinion, that cenant in tail cannot be ſeiſed to a Ale; he cannot 
execute any Uſe, no moze than a Cozpozation, 24 H. 8. Brooks Caſes befoze re, 
membzed, and 27 Hl. 8. fol. 10. in Dockwrayes Caſe to this purpole, 

Croke agreed with him herein, and foz the ſame reaſon, and that theſe laft wozng 
in the Died are moꝛe by way of explanation than of limitation; and theſe wozg 
ought to be applied to the ſenſe and meaning of the party, and do not enlarge the 
pꝛecedent Eſtate no mo2e than a warranty ſhall do, and ſo of*the uſe here. 

And as fo2 the ſecond point, It is very clear, that Tenant in tail cannot be ſeiſey 
to the uſe of another. 

Dodderidge agred with him herein. , | 

A It is clear, that this Eſtate, as the ſame is limited by the Deed, igan Eſtate 
tat . . e : | 

And foꝛ the ſecond Point, be it by way of limftation,befo2e the Statute of 27 1,8, 
oz after the Statute, Tenant in tail cannot be ſetfed to the uſe of another, Eefoze 
the Stattite (S.) 24 H. 8. Brook befoze remembzed, being a Reſolution of all the 
Judges, that he cannot be ſeiſed to the nſe of another. 

Jn the ſecond-part of Plowdens Commentaries, fol. 555. tn Walſinghams Caſe, it 
is there laid by Manwood, That ik one be ſeifed in fee, and at this day makes a gift 
in tail to one, to the uſe of another in fe, now by this the ceſty que uſe, who hath 


24 8. g. Brook, the Land, by the Statute of 27 H. 8. hath one Fe-ſtmple in the Land determi- 


nable, upon the Eſtate tail, and the Donoz another. But Note there by Plowden, 


that this cannot be lo by Law, foz that a uſe cannot be limited upon an Cftate tail. 


As it is adjudged in 24 H. 8. Brogk Feoffment to uſes, placito 40. and Brooks Caſes, 


fol. 11. placito 60, And the true reaſdn why befoze the Statute of 27 H.8. Tenant 
in tail cannot ſtand ſeiſed to the uſe ok another, is becauſe he cannot be compelled to 


execute this; and if he do execute it, his Jſſue may fetch it back again by his F02- 
medon. Foz as it is in the Statute of Weſtmin. 2. cap. 1. De donis conditio- 


nalibus, voluntas donatoris in charta ſua manifeſte expreſſa, de cetero obſervetur, 


and this is not to be altered. Here it is limited to be to the uſe ok his Beirs; this 
ought to be ſuch Peirs as befoze were erpzefled in the firſt part of the Died, and 
this to be ſo is a very plain caſe, And ſo this Land then is to deſcend and come 
unto the two Daughters as coheirs, and the Plaintiff onght only to have Judg- 
ment foz a mopty; as foz that which belongs unto one of the Daughters under 
whom he claims, 55 a a 

Haughton agr&d herein in opinion with him, upon the Reſolution in 24 Hl. 5. 
and no difference there will be, whether the lame be befoze oz after the Statute of 


27 Hl. 8. Of Ulſes, the Caſe in 24 H. 8. over⸗tules this Caſe ; alſo this uſe here doth 


not alter the naturg of this Eſtate, contrary to the firſt limitation. 
Coke. J was always of this opinion, That Tenant in tail cannot execute a ule, 


and that · by the Statute of Weſtm. 2. cap. 1. if a Fine be levied, finis ipſo jure bit 


nullus. * . | ; 
The Court all agreeing clearly herein. Judgment was erftred foz the Plaintiff, 

but only foy a moyty, which belonged to one of the Daughters and coheirs, under 

whom the Plaintiff claimed the whole, | | | 


Cotten 
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Cotton Plaintiff againſt Veſcott 
. Defendant. © 


12 an Action npon the Caſe foz a pzomiſe, upon Non aſſumpſit pleaded, a Uer- a&ion upon 


1 dict was given foz the Plaintiff, George Croke moved the Court in Arreſt of the Caſe on 


Judgment, that the Declaration is not good, there being no good conſideration 
therein let fo2th to raiſe the pzomiſe, the lame being for a confideration paſt, and 
ſo not good. The Cale fo2 this being, That the Defendant was a Suter to a 


yung Maid; who did ſojourn in his houſe, afterwards the Defendant did marry . 


er. And did then deſire the Plaintiff, that his Wife might ſtill continue to ſojourn 
with him fo2 a pear longer, to which the Plaintiff agreed; and thatafcerwards, 
($) ſuch a day and month, &c. which was then about che middle of che pear, the 
Defendant did pzomiſe, that in conſideratton that he would ſufter his Mile to 
continue there as a ſofourner fo2 the whole year, that he wonld then pay him foz the 
whole pear, (as well as foz that which was paſt,as foꝛ that which was co come.) And 
ſo it mas nrged, that this Aſſumplit was grounded upon a conſideration paſt, . which 
is not god in Law, arid ſo is 10 Eliz. Dyer, fol..272. the Caſe of the bailment of the 
Dervant. 3 5 * OY $7] 
Coventry foz che Plaintiff; If che Caſe had ben. ſo, that the whole year had 
ben paſt ; and then the Defendant, had come to the Plaintci and made this pꝛo⸗ 


4 promiſe. 
1 Ro. Rep. 38 f. 
1 Ro. Abr. i 2. 


4 


HP £2. 
10 Elzz, Dyer, 
f. 272. 


mile, that in conſideration he would ſojourn his Wife foz a vear longer, he weuld 


then-pap him foz this year, and foz that which was paſt befoze z this had ben a 
god conſideration to raiſe a pꝛomile, foz that he is at a pzejudice. by this, foz per- 
adventure he would not have ſojoukned his Wife foz this laſt pear, if it had not 
un oz the pꝛomile of payment of the firſt mon. Le or 

WY Chief Juttice agreed: this to be a good conſideration to raiſe: a pꝛo⸗ 
Coventry. This doth not differ from the pzincipal Cale; foz although the 
laintiff had agreed to ſojourn the Defendants Mife foz a year, yet there was no 
lertain Sum agreed upon to be paid fo; the ſame, and therefoze it was in his eleci- 


tot made this pzomiſe in the middle of the pear to pay him ſo much, he would not 
ve ſojourned, his Mife until the end of the peer. 

-Croke. J agre,the Caſe in 10 Eliz. of the bailing of the Herbant to be ſo, and 
Jagree allo, 5 all the year had been paſt befoze the Aſſyumptic had been been 
made, that this had not been good: But here, inaſmuch as this was beſoze the year 

in ended, this is a god p2omile, grounded upon a god conſideration 1. - 
e agreed wich im herein; and here che; ſojourning.ot-the 
dry was at his requeſt in principio anni. If upon requeſt, aug becomes bail fo; 
8. in an Action againſt him; if afterwards, hanging the Action, he doth pꝛomiſe 
iu dilcharge him ol this; this is a good conſideracion co raiſe a pꝛomile, by realon 

the reauelt pretedent. „ ee, e, 

ke agreed with him herein, becauſe the 8 here was continuing, 
It was then urged, that here is another conlideracion foz another p2omile in the 
claration (S.) Jn conſideration that the Plaintiff ſhould board the Defendant 
{02 a quarter of a year to come, he did aſſume to pay him tantum, quantum meritus 
eſet, and doth alledge, that he did boarv him foz eleven weeks, and do of his own 
hewing it appears that he had not boarded him foz rhe whole quarter. : 
Coke & Dodderidge. This is good enough, or he would.not come to board 
j 5 b 22 r9 


on to kep her till the end of the year, oz not; and therefoze if the Defendanc had 
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to the Plaintiff after the eleven werks, pet he ſhall pay him fo2 the time that ye 
had been with him. | 4 

It was then furcher urged, that the Plaintiff in his Declaration ſets foꝛth diver 7 
pꝛomiles to pay, tantum, quantum meruit, fo2 the doing of divers things, and hach | 
ſet fozth perfo2zmance of them, and that he deſerved ſo much foz every one of them 
in particular, the which in toto, amonnts to ſuch a ſum, which the Defendant, licer 
{plus requititus, hath not paid, ſo that it appears that here are ſeveral pꝛomileg, 
and but one demand made, - : | 

Coke. Pet this is good, foꝛ the woꝛds licet ſæpius requiſitus; and contra tus eſt quaſi 
actus contra actum 3 and if one contracts to pay unto another foꝛ any thing, tantum, 
quantum meruit, as foz a quarters board, if he will go away two oz thꝛe days after, 
he ſhall pay fo2 the reſidue. 


* | | 
Judgment for Nota, That in this it was agr&ed by Coke and Croke, that an Infant ſhall not 
che Plalntiff be charged, upon his pꝛomiſe fox the board of a ſtranger, but otherwiſe ic all be 
per curiam. fog his own-board, | | 
The whole Court/agreed the Declaration to be good, and the pzomiſe grounded 
pon a good conſideration, and therefoze by the Rule of the Court, Judgment was 
given foz the Plainciff, | 8 | 


13 E. 1. wa Nota, Upon a motion made in Court, It was queſtioned, whether the Wife of 
lands Caſe. à baniſhed man ſhould have her Joynture 2 4 
— 2 Coke Chief Juſtice. In 18 of King E. 1. there was a famous Caſe, and it was 
2 Way lands Caſe a Judge, and baniſhed by Parliament, Then they held Pleas in 
Parliament. There were then'thze things offered unto Wayland. = 
1. Whether fo? the offence laid to his charge,he would be tried by Parliament: 
Oꝛ ſetond, to be perpetually impꝛiſoned. Oꝛ third, whether he would be laniſhed- 
Me made his choice ot Banichment; my he was accozdingly baniſhed by Par- 
liament; and his Wife then bzought her Writ of Dower, It was held the ſame 
did not lie, but an Action by her bought foz a perſonal wzong done to the Cftare 
Which he had conveyed to her, was held well co lie, but not Dower. It vgs then 
queſtioned, whether after the baniſhment of her Husband, ſhe ſhould then enjoy her 
Joynture ſetled on her foz her life, oz not: To the debating of this Cale, all the 
Kings Council, and all the Judges were called. And it was then * 
and great deliberation Ruled, and Reſolved by them all, That ſhe ſhould have her 
preſidents, ec. Joynture, and enjoy the ſame during her life, after the baniſhment of her Yuſ- 
band; Which the enjoyed accozdingly. | | 
And thzee other Pzeſidents there are as touching this matter, (S.) one in the 
time ok King R. 1. and two in the time of King H. 3. ſo that the Caſe of the Wite 
of Sir Robert Belknap, in the time of King H. 4. was not the firſt Caſe it 
was there laid, Ecce modo mirum, quod foemina— that a Wife bought a:Wric 
without her Yusband, pet this was no great marvel, foz the thall have an Aion, 
and de accounted of as a feme ſole,” when her Pusband is banithed by Parliament, 
oz abjures, and no other kind of baniſhment there is of which our Law takes Conu⸗ 
ance, Belknap was baniſhed, and his Wife had her Dower. ' _. 
Dodderidge Juſtice. This is not the firſt no the ſecond P2efivent, fon in 10 E. 3. 
the Wife of one Matravers bzought a Writ of Dower, her Pusband being in 
baniſhment, and held maintainable. | 1 f 
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s | The KING againſt the Major and Burgeſſes of the City 

1 of Gloceſter. - 1 

et | * | 155 go 

fy ' A Writ of Refticution being directed to the Pajo2 and Burgelles of the City A writ of 
1 I. of Gloceſter, fo2 to reſtoze Taylour to the place of Alderman, he being by — 


chem removed from his laid place; upon this a return was made by them, wherein Ro. Rep. 409. 
m, they erp2els ſeveral cauſes of his removal, erceptions taken to this return, and 2 RO. Abr. 45 5; 


7 ggued by Coventry foz Taylour, That the return was not good, Termin. Paſch, 

10 Jac. B. R. The cauſes therein ſpecified, foz his removal being not ſufficient, 1 
„ MW g6cone cauſe being, foz his lending of mony unto young men by the hands of his algued. 
be Alte. This as it was urged was nogauſe at all, being but a collateral cauſe, and 


uot trenching td things incident to his place as an Alderman, and foz this he is to 

be yuviſhed by other means, and not by removal, as it was here adjudged in Bags 

Caſe, Termin. Trin. 13 Jac. and Repozted, Coke 11 pars, fol. 93. and the other Tia. 13 Jac. 

cauſes ſpecified in the return are of the ſame nature; Alſo it is there expzeſſed foz a B. R. Kc. 

cauſe that he was a Dꝛunkard. This is no cauſe to remove him. Allo the return in 

f this is inſufficient, expꝛeſling therein, that by their Letters Patents, ok their In⸗ 
cozpozation, it is ſpecified, That the Pajoz and the Common Council may remove 

8 him; amd that they ought to be 30 of the Common Council. But it doth not ap⸗ 

n pearbptheir return, that any Common Council was held by them foz this buũnels; 

zn the return it isſpecified; that he called unto him 30 of the Common Council, 

& in domo conſilij, being aſſembled, thep there foz theſe cauſes did remove in. 

Bu it is,not:ſhewed: by them in the return, chat this was ſo done by them at a 

Lommon:Council, A | „ 

Croke Juſtice. A common Dzunkard, is an unfit perſon foꝛ Government. 
Dodderidge Juſtice. Bags Cgle, which was here cited, was foz undecent woꝛds 7 
ſjoken, But take herd of overk uus, as here in this Caſe. And lo further time was 
— _ in this Cale); foz the reading ol the Recozd, and foz further 
argument of this. Bn 
Afterward, in this pꝛeſent Term of Trinity, 14 Jac. B. R. this Caſe was moved Term. Trin. 
in, upon the inluflicieney of the return, and a Writ ok Reftitution pꝛaped. It x4 Jac. B. R. 
1 now urged, that their Common Council ought to conſiſt of 3o,Wurgeſſes at xc. 
luf, t is let fozth in che return, that he was called befoze 32 of their Common 
Council, and becauſe he did not give luflicient anſwers to the matters objected 
againſt him, they did therefoze remove him Ik he had cauſe to be reſtoꝛed, and they 
not reſtoze him, he may well have (as it was urgen) his Aon upon the Cale 
the Common Law 3 he having a Freehold in his Burgerſhip, by the Law of the 
Alſo this Charter may extend to one that is elected an Alderman, after the 
«Charter; but not to him that was one befoze, and chis is not ſhewed by them in their 
turn to be ſo; that he was eleded an Alderman after their Charter; their Char- 
tir alſo is, That che Pajoz and the Common Council, this ought to be done by 
them, at a Common Council, but it is not ſq ſet fozth to be. It was therefoze 
pzayed, upon the inſufficiency of the return, to have him to be reſtozed. 

Coke. Chief Juſtice. The Charter is the Majo and the Common Councik, &c. 

This ought to have been done by them at a Common Council. And okgthis there 

ut to be given to him a lawfal warning, foꝛ if they will aſſemble themſelves 

together in a co2ner, os at an Alehouſe, there chey cannot diſplace him: Eut this 

dught to be done by them in their Common Coancil-houſe, and alſo at a Common 
cil there held, otherwiſe the ſame not good, | 
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Coke 8 pars 
fol 122. Kc, 


A Writ of Re- 
ſtitution, &c. 


Ik one be a Pagiſtrate, being a common D2unkard,this is a perſonal offence and 
a good cauſe to remove him, becauſe this goes to the point of his Government and 
theretoze this is a good cauſe to remove him, toz that ſuch a perſon gives an it er: 
ample to others, and foz this cauſe is an unfit perſon to Govern 3 otherwiſe it is if 
he be dzunk by accident. e a 

Dodderidge. Jn Gloceſter they have a large and great Pzecind, fir miles, and the 
Aldermen there are Juſtices of the Peace within the City, and at che Aſtizes the 
have a place to fit by themſelves. *' ' | | e 

Haughton Juſtice. Here the removing of Taylor was in the Council⸗houſe but 
in the return, it is not ſaid to be at a Common Council there held, as it ou he | 

The Court all agreed, che return not to be good, and ſo by the Rule of the Court, 
a Writ of Reſtitution was granted, to have him reſtozed to his Burgeſhip, 

Afterwards, Mountague the Kings Serjeant being not ſatisfied with this, mobed 
the ſame again, and cook erception to the Writ ok Reſtitution, being direged to 


the Pajoz and Xurgeſſes, whereas the ſame ought to have been to the Bajo; and 


Common Council, who removed him; the Mrit to have him reſtozed, ought to 
be direced co them who removed him, and co them the power is given by cheir 
Charter to remove, and not to the Pa joꝛ and Enrgeſſes, N 
To this it was anſwered, That the Writ was well awarded; foz wholoever 
hath'power to remove, yet the Write ok 'Reftitution ought to be directd to them 
who have power to elect and place, and theſe are the Pajoz and Eurgeſtes, and 
therefoze the Mrit being directed Majori & Burgentibus is Nd. 
Coke, The Writ ok. Reſtitution ought always to be diredcd to them which hate 
the Inheritance, and this is in the Pajoz and Xurgcſles, and. therefoze the Writ 
here is well awarded, fo2 the Pajoz and Common⸗Council de make but a part of 
the Eodp, aud ſo the Writ well awarded... ' + * 7 808 © 3 
As to the other matter, clearly this removal ought to have been at a Common 
Council, and not as here it is in the return, foz a return ought to be as certain as 
a pleading, bad 4 * e ES MT: find 
Wagganors Cale, Coke"S pars, fol.122, was then gþjected,to pꝛove that ſuth pꝛetile 
certainty is not requiſice to be in a return,” ; 14:2 JK | 
Coke & Curia. Pet there: oughe always to be a convenient certainty in a re- 
turn. | 05 2 | 
Haughton. It is ſaid, that this removal was in domo conſilij, but not apud com- 
mune comilium, as the ſame ought to habe bien, and fo not good. s ik one Gould 


ſap, Judicium redditum in Aula Weſtniotialterij, this is not good, but he ought to lay 


in what Court, and befoze what Judges , this is the chief matter, and thetelcge the 
certainty of this ought to have been alledged in the return. GH eee 
Coke agreed with him herein, and thereſozewy the award of the Court he ought 
to be reſtozed to his place, © »f 3627 29 75 | 
Mountague then moved the Court, Whether notwithſtanding this Writ of lig- 
ſtitution, they may not-pzoc@d there again againſt him at a Common-Council., 
Coke. This they may well do, if they have good caule, but pet wich this obler⸗ 
vation, That they are to do that which is juſtum ans juſte 3 juſtum fox the matter, 
and juſte-fo2 the manner: And clearly if a Pagiſtrate, an Aldermay be Ebriolus, 
common, and not by accident, he is an unfit perſon foz Government, and this is a 


god cauſe to remove him. 


The whole Court agreed herein: By the Rule of the Court, a Uurit of Refti- 
tution was awarded fo the reſtozing of Taylor to his place of Alderman, becauſe 


that by the return, it appears that he was removed from his place, in domo conhl, 


but not apud commune conſilium. 


Auſt in 


n 


88888 


FIT = 


—T 


<< - = 


= = Mp a Loot 3 =» 


— co, =P 


ore III. Termin. Trin. 14 Fac. | 191 


A 1 


— 


Auftin Plaintiff, againſt Monk Defendant. 


hep Entred Termin. Paſch. 14 Jac. B. R. Rot. 544. 

but | 8 | | ; =: 

 W rea Scire facias upon a Recognizance, the Caſe was this: Auſtin recovered in , c.;,, faias 
ich, bete in this Court againſt one Down, who bzought a Writ of Erroꝛ to re- Mo. 853. 


wrſe this Judgment in Camera Scaccarij, which was returnable 3. Februarij laſt, and Poph. 185. » 
8 id find Bail, accozding to the Statute of 3 Jac. cap. 8. the Detendant Monk being Koep. 392. 
ad his Bail, and bound in a Recognizance, that Down fhould p2oſecute his Mrit of 1 
6 enn with effect, and to ſatisfie the Debt and Damages, if the Judgment was 
+ | offirmed, and that 12. Februarij the Scire facias was bꝛought againſt him upon the 
Kecognizance, to know why he ſhoukd not have his Execution, in regard that Down 

ud not p2oſecute his Mrit of Erroz. 
The Defendant to this pleads, that whereas the Writ ok Erroz was returnable 
j Februrih Down the pꝛincipal 2. Februarij, venit hic in Curia, & reddidit ſe in eadem 
Curia, in diſcharge of his Bail, & per · mandatum Curiæ committitur Mariſcallo, & 
adhuc remanet, in the Pziſon ok the Marſhalſy in the Execution; upon which Plea 
the Plaintiff. demurred in Law, DT | ; 
At was urged by Davenport foz the Plaintiff, that this rendzing by the Pincipal 
of his Bodp, in this Cale ſhall not difcherge the Eail, becauſe he is bound to ſatisfie 
the Debt and Damages. ; A | 
And the intent of che Statute of 3 Jac. was to give a certain remedy againſt the 
Fail, and here the Reeognizance is fozfeited, fo2 chat che pꝛincipal did not pꝛoſecute 
js Writ of Erroz, foz the purchaſing of che Writ of Erroz was a delay of the 
Gecution, ab initio, becauſe he did not pꝛolecute the fame, EH | 

Coventry foz the Defendant : Ik this be within the woꝛds of the Statute of 
3 Jac. pet it is not within the intent of it : »Fo2 here the pꝛincipal renders himſelf 
in Execution, befoze the return of the Writ of Crroz, and ſo befoze any delay was 
iy Jim; and alſo ſn this Caſe the Judgment was never affirmed, and therefoze 
non this Kecognizance he is not to be charged; the Statute was made foz the 
aiding of unncceſſary delays, here the pꝛincipal party renders his Body, and it is 
ut the meaning of the Statute, to give a doubie fatisfaction fog «one and the 
lane thing. 


Coke Chief Juſtice. J think that this Recognizance upon the Statute of 3 Jac. 
Wd Rerognizante at the Common Law, in which the Bail is entred, are all one 
[Judgment of Law, the fame, being to pay the Debt, and latisfac ion, if che 
Mgment be affirmed. © © | | | 
"In 19 H. 7. fol. 2. If the Plaineiff in a Writ of Erroz at the Common Law be 
fled, yet of wa ber ronder hintſelf in Execution; ſo that here in this 
Cafe, the 7incipal rendzing himkelk, tall viſcharge the Fail of his Recognizance, 
won the Statute of 3 Jac. as well as it fhoukd do at the Common Law, 
" Kughton Juſtice, to the cotitrary, fo2 ypon this Statute the Fail aff not be 
diſcharge by the pꝛintipals rendzing of himfelf, fox this was never the meaning 
the Btatute. 0 | 7 | 
At was then further urged by Davenport, That here by the Flea of the Defen- 
unt himſelf, it appears that the pzincipal did not render himfelk to pꝛifen in Exe⸗ 
tion, fo; the Plea is, that the 2. Febr. Down the pzincipal venit hic in Curia, 
& reddidit ſe in eadem Curia, & quod per mandatum Curiæ Committitur, to the 
|; | * Marthally, 


— 
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Marſhalſy, & adhuc remanet in the Varſhalſy in Execution; and it is apparent that 
the ſaid ſecond day of February was Czndlemas-day, and ſo non dies Juridicus and 
then he cculd not render himſelf the ſame day, and this appears ſo to the Cour 
judiciallx. | E 

To this it was anſwered, that though be cannot render Himſelf in Court upon 
this dap, pet he may well this day go to pꝛiſon, and fo he may on this da 
render himſelf to pꝛiſon; and it is laid further in the Plea, that he ſtill remaing 
in the Marſhally. "Ns 

It was then urged, that it is exp2eſly here pleaded, that he did render himlelk 
hic in Curia, & quod per eandem Curiam Committitur, and ſo the Plea not god. f 
The whole Court agred herein, That the Plea was not god. 
Coke. Be doth not in the Plea here ſay, Quod reddidit fe priſonæ, {ed veni 
hic in Curia, & in eadem Curia, reddidit ſe priſonæ, and this is here impoſlible to 


be ſo, foꝛ here ought td be a Court-day, oz no render of himſelf could be in eadem 


Curia. | | 
Alſo it ought to be, in eadem Curia reddidit fe, & per eandem Curiam Commiſlys, 


fo2 the Court ought to commit him; and ic is not ſufficienc foz him to render 
himſelf, but he ought to be committed in Execution per Curiam, and this to be lo, 


is here impoſſible, becauſe it appears to us, that this ſecond day of Febrwary, non 


fuit dies juridicus, and therefoze this is without any help; and if this Commit, 


ment be bad, the lame being, as it is alledged, to be on the Sabbach-ay, this 


clearly is not good, becauſe this was no Court⸗day, & quod ab initio non valet, in 
tractu temporis non convaleſcit, & quæ mala ſunt inchoata in principio, vix bono 
peragantur exitu. | 1 : 

Haughton agred with him herein, fo2 if he be in pꝛiſon, pet ik this be lo, withs 
out a render of himſelf, and a commitment by the Court, all is void; and as it is 


Judgment for here alledged, it is void in Law, and therefoze by the Rule of che Court foz this 
. Plaincift, default in pleading, Judgment was given foz the Plaintiff. | 


* 


a) 


Webb Plaintiff againſt Herring Defendant. 


Entred Termin. Hillar. 13 Jac. B. R. Rot. 544. 


# 


15 an Action of Treſpaſs and Tjectment, and upon Non culp. pleaded, the Jury / 


found a ſpecial Uerdic, upon which the Caſe appeared to be, That a man being 
ſciſed of certain Youſes in Fe, held in Doccage, having a Wife named Barbery, 
a Son called Francis, and thze Daughters, and being thus ſeiſed, he makes his 
laſt Will and Teſtament in wziting, and thereby deviſeth his Houſes and Land 
in this manner, (S.) To Francis my Son, after the death of Barbery my Mike: 
And ik my thꝛe Daughters do foztune co overlive their other, and Francis and 
his Peirs, then J do deviſe the ſame Youſes to them fo? their lives, and after their 


1 Ro.Abr.835. deaths, J do give them to my two Nephews, John Wittenbury and William Witten- 
Cro, Eliz. 21. bury, and that they and their Succeſſo2s ſhall pay 3 1. Kent yearly to the Company 


of Merchant-Taylors in London foz ever; and if they fail of payment, then I des 
vile that the laid Company ſhall have che ſaid Houſes foz ever. 0 
The Points moved and inũſted upon in this Cale. 1 


1. Point, 
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1. Point, Upon the woꝛds of the Will, being to Francis his Son, (after the 
death of the Barbary his Wife, and Mother of Francis, and if he dies without Meir, 
that then his thꝛer Daughters, and Siſters of Francis, (S.) Annice, Alice, and 
Margaret,) to have the ſame foz their lives. 

The queſtion is, What Eſtate Francis the Son hath by this Will, whether by 
the Deviſe and the Wozds of the Will he hath an Eſtate⸗tail, oz a Fee- 
m le, | 
; 5 this Cale it appeared, that Barbary the Mife and Francis the Son were both 
dead, and Francis dead without Iſſue 3 the Plaintift claimed under the Title of the 
tuo Nephews, and the Defendant under the Title of Margaret, as Siſter and 
heir unto Francis. ; 

George Croke fo; the Plaintiff, urged foz the firſt Point, That Francis by this 
Will had but an Eſtate Tail, and no Fee-ſimple, 27 H. 8. fol. 27. deviſe to one, 
ind to his Heirs Pales is an Eſtate tail: If Land is given to one and his Heirs, 
Habendum to him and to the Yeirs ok his Eodp, this is an Eſtate tail, by 
22 H. 6. | | 

25 Aſſiſar. placito 4. Land given to one and his Yeirs, Habendum to him and his © 
Heirs, if he have Iſſue of his Body, adjudged to be an Eſtate Tail, and ſo is 
27 Aſliſar. placito 15. | 


22 fl. 6. f. 25. 


43 Eliz. Hortons Caſe, Leſſ& upon Condition, that he ſhall not aſſign chis to his 43 Eliz. &c, 


Mike, he deviſeth this to his Don after the death ok his Wife : Reſolved, that 
by this deviſe no Eſtate was given to the Wife, foz that then this would have bern 
a fozfeiture 3 otherwiſe it had been if it had not been fo? the kozfeiture. 

Here in this Caſe (as it was urged ) when the Deviſe is to the Don after the 
death of the UWife, and if the three Daughters ſurvive the Mike, and the Don, and 
his Heirs, then the Deviſe is to them foz life, with the remainder over; this had 
been a Fee-ſimple in the Don, if it had not been foz the limitation of the remain- 
ter over: But by the limitation of the remainder over, his intent appears, that 
b hould be an Eſtate tail in the Son; fo? that, if it ſhould be a Fee-ſimple, the 
Daughters ſhould Have had this afcer the death of the Don, without Iſſue, without 
any new limitation,foy che Don cannot die without Peir,as long as he hath Biſters; 
and it ſhall not be intended, that they were but of the half-blod, and therefoze to 
make theſe remainders good, this ſhall be but an Eſtate tail in the Don, 

It was then urged, this tobe a Fee-ſimple in the Son; as ik a man having two 
dong, deviſech his Land to his eldeſt Son and his heirs, and if he dies without 
Feirs, the remainder to the other Don; this is a Fee-fimple in the eldeſt Son, 
ud the remainder to the youngeſt Son is void. 

Coke Chief Juſtice denied this to be ſo, upon the reaſon befoze given. 

The wholt Court agreed this difference, where the remainder (as in this pꝛin⸗ 
pal Caſe) is limited unco a collateral Heir, and where the ſame is limited to a 
nter Stranger: If it had been to a meer ftranger,then this had been a Fee-ſimple 
u Francis the Son, and ſo the remainder there had been void, becaule that one 
Fee-fimple cannot be thus limited upon another; but otherwiſe it ſhall be, where 
the remainder is limited unto a collateral Beir, there the ſame is good, being but 
it explanation of the fozm. | | 

Dodderidge Jultice. As to this firſt Point, this of neceſſity ought to be an 
Be tail in Francis the Don, aud it cannot be otherwiſe taken, without great ab- 

dity. 


„Coke. Every man hath lineal and collateral Þeirs, (if anp) and here in this 
Cafe, ic is as much as ik he had laid, That he deviſed theſe unto Francis and his 


meal Beirs; and if he die without ſuch Yeirs, then to his collateral Yeire, and 
this clearly is but an Eſtate tail in Francis. 

If a man hath two Sons, and deviſeth his Land co his youngeſt Don, and if he 

| Ct dies, 
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dies without Heirs, then to his eldeſt Son in fee; this had been an Eſtate tail in 
the younger Son, fo2 that otherwiſe the remainder ſhould be void. 
The whole Court clear ok Opinion, That Francis the Son, by the wozds and 
meaning of this Will, had but an Eſtate tail in him, 
2. As to the ſecond Point, What Eſtate the two Nephews, John and Willian 
Wittenbury have by this Will, the devile being to them, and that they and their 
Succeſſo2s ſhall pay ſo much yearly to the Poo? of ſuch a Company in London 
foz ever, and if they do not pay this, that the Company then to have this fo; 
ever, | 
It was urged, that this is a Fe-ſimple in them, becauſe it is that they and their 
- Succeſſo2s ſhall pay ſuch an annual Rent perpetually : And that by the wozd Suc- 
ceſſo2s, is intended Yeirs, 4 E. 6. Brooks Caſes, fol. 87. placito 406. Brook tit, Ettate, 
placito 78. Land deviſed to one, paying 10 J. this is a Fee⸗ſimple. 
Haughton Juſtice, This is Fee-ſimple in them; the wozd Succeſſozs ſhall be in⸗ 
tended Heirs. 
Coke. Here the Land is deviſed to them, paying yearly ſo much foz eber; che 
pꝛofits of the Land is not here found. 
It is a plain Caſe, if Land be deviſed to one,and that he ſhall pay ſo much pears 
Iy to another, and to his Heirs, this is a Fee-ſimple in the Deviſee, foz he oughe 
to pay this foz ever, and to be enabled to do this out of the p2ofits of the Land, he 
ought to have a Fee-ſimple in the Land: Alſo the wozd Suctefſo2 in a Mill is 
ſufficient fo2 Heirs; and therefo2e if one doth deviſe Land to a man, and to his 
Succeſlozs, this is a good Fee-fimple to him. 
Croke Juſtice agred with him herein. 
Coke. It appears by Bracton, that Succeſſoz is a good wozd to make a Fe; 
fimple in a pzivate perſon, becauſe the Heir ſuccedit patri; and therefoze if one de; 
vileth Land to a pꝛivate man, and to his Succeſſs2s, this ſhall be a good Fe-ſimple ; 
ſo here in this Cale, the Nephews, John and William have a Fee-fimple, being in 
a Will where the wozd Ducceſſoz will imply Heir ; otherwiſe it would be in Caſe 
of a Gzant, and ſo is the difference; and here the wozds, paying ſo much perpe- 
tually unto the Company, to be given to the Pooz of the Company perpetually, 
and the Condition annexed, that foz default of payment, the Company then to 
have this foz ever this doth well ſhew and manifeſt the intent of the Deviloz, that 
this ſhould be a Fe-ſimple in the Pephews. 

Haughton agreed with him herein, foz here he ought to be his Ducceſloz in the 
Citate 3 foz if a man doth deviſe Land ts one and to his Ducceſſo2s, this is clearly 
a good Fee-ſimple in him, becauſe his Heir is co ſucceed him in the ſaid Inheri⸗ 
Lance. 

The Court all agreed herein, and therefoze by the Rule of the Court, Judgment 
was to be entred foz the Plaintiff accozding to this reſolution, (both che Points 
being over-ruled by the Court.) | | 

But upon the motion of Hutton Serjeant, being of Council with the Dekendaut, 
by the Rule of the Court, this Cauſe was adjourned till the next Term. 

Term, Mich. Atter wards, (S.) Termin. Mich. 14 Jac. B. R. this Caſe was moved again, and 
14 Jac. E. K. argued on both ſides, 

1 It was urged, that the two Nephews ſhould have a Fee-ſimple, by reaſon of the 

annual payment limited to be made by them foz ever, to ſuch a Company in Lon- 

_ Ba don; and Sir Richard Pexhalls Cafe, Coke 8 pars, cited fol. 85. there to have the 

0%, 85 fee. Kent as long as he is to keep the Courts; ſo here to have the Land as long as 

they are to pay the pearly Rent, EI 

As to the Eſtate of Francis, Jt was urged, that he had but an Crate tail ly 

this Mill: That the ſubſequent wozds in a Mill ſhall explain the fozmer; and 


lo upon Conſtruction of Deeds, as appears by 35 Ailifar, placito 14. & 37 _ 
: a Placito 
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dito 15. and Perkins, cap. fait, fol. 35. placito 171. Dedi, &c. totam terram meam 


Per hins £ It, 


il in WY fabendum, ſibi & hæredibus ſuis, fi hæredes de carne ſua habuerit, this is an Eſtate 
L : '* Place 15. 

nil, and here the ſubſequent wo2ds do explain the fozmer ; and upon this reaſon is 

and 5 H. 5. fol. 6. and Coke 8 pars, fol. 154. in Sir Edward Althams Caſe, , 

tre in this Cale, it ſhall be intended co be Yeirs of his Body, becauſe a re- 


mainder is made to be-dependant upon this, 


heit 19 Eliz. Dyer, fol. 357. Chicks Caſe: Jn Caſe of a Will, ſuch an expoſition is 
don s be made, as that all the parts thereof may ſtand together. 
fo I an Alien be made a Denizen, Land is given to him and his heirs, the re- 


minder over; this is a good Eſtate tail to him, becauſe he can have no other Peirs 
heir jt lineal, not collateral, 

16 Elz. Dyer, fol. 333. Chapmans Caſe : In caſe of a Will, where a lets impli- 
ation hall make an Eſtate tail, there a Pzoviſo to reſtrain alienation, and cherefoze 
in Eſtate tail: Bere there is no Eſtate in Francis, in the firſt limitation; but af- 
mwards, (S.) if the thze Daughters overlive, &c. and then the rematuder over; 
ſo that lay all together, by the meaning of this Mill Francis had but an Eſtate 
the tail, 9 5 c f 
, Hatton Serjeant, fo2 the Defendant urged, that Francis the Son, by this Will, 
hadan Eſtate in Fee-ſimple, and that foz this reaſon, becauſe there is no remainder 
| in them pzeſently, but upon a mer contingency, and upon a double contingency 3 - 
he and until this be made certain by the happening of ic, nothing is in them befoze 
is WM this do happen. | 3 5 | ; 
is And 19 H. 8. fol. 8. b. by Engletield, man doth deviſe Land to H. in Fe, and 
if he dies without Yeir, that then M. to have the Land; this is a void deviſe to 
i becauſe that one Fee-ſimple cannot depend upon another Fee-ſimple by the 


„ f 5 5 
e⸗ And ſo this Caſe was adjourned to a further time. | : 
F Afterwards, (S.) Termin. Hillar. 14 Jac. B. R. this Caſe was moved again. Term. Hill 
And foz the firſt Point. ; | p rink * 
Montague Chief Juſtice. Francis the Son here by this Will hath an Cfate-ytail, ac. | 
uud the lame ſo to be taken of necefſicy by implication, out of the wozds of the 
Will ; this pzoved by 16 Eliz. Dyer: fol. 330. Clatches Cale, ; 
The whole Court agreed with him herein. „„ „ 
As fo2 the ſecond point, paying to a Cozpozation fo much yearly foz ever. 
Mountague. This is a Fee-ſimple in them. ; 3 
 Dodderidge Juſtice. Jf one doth deviſe Land to J. S. paying to J. D. and his 
Feirs ſo much; this is in Law a Fe-fimple in J. S. becauſe the limitation of pap⸗ 
nent which ought to guide the pꝛecedent Eſtate is ſo, 
The whole Court agr&d with him herein. | 5 F | 
And lo clearly by the whole Court, nullo contradicente, fo; both the Points, (S.) 
That firſt, This is an Eſtate⸗tail in Francis. And „ 5 | 
That ſecondly, This is a F&-ſimple in John and William the Nephews, and judgment for 
efoze Judgment was given foz the Plaintiff, . | the Plaintiff, 


&c, 


16 Eliz. Dyer. 
fol. 330. &c. 
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Morrice Plaintiff againſt Baker and Elizabeth uxor ei 
Defendants. 


Entred Termin. Mich. 10 Jac. B. R., Rot. 5 2 1. 


Treſpaſs for Nan Action of Treſpaſs, fo? aſſaulting, beating and wounding of his Dervant, 


afſaulr, and of & per quod ſervitium amiſit, ad damnum 40 l. The Defendant, quoad vi & vmis 
a ſervant. the battery and wounding pleads Non culp. and zuſtifies the aſſault, and ſhews, thut 
1 he was poſſeſſed of a Poulſe, and there had a Light time out of mind, That the 
2 Nd. Abf. 43. Dervants of the Plaintiff did intend and enveavonr to erect another houſe upon 1 
' certain waſt piece of ground adjoyning to his houſe, and had erected certain timber 

fo2 the houſe, the which houle, if the ſame had been erened, would have opyed uy 


his ſaid ancient Light; and foz this caule, that this would have been to his Puſans; | 


he ſtood in his own houle, & cum quodam baculo, did thzuff away Tho. Davis any 
Richard Jones, his @ervants by him-imployed in the building; and did then chrom 
down the timber ſo erected, and ſo doth julkifie, 

Upon this Plea in Bar, the Plaintiff demurs in Law, 

1. It was argued by Bridgeman and Coventry foz the Plaintiff, that this Plez 
was not good, Foz that the pꝛincipal point of the Action, is the loſs of his ſervice, 
as appears by 3 H. 6. fol. 34. b. 20H.7. fol.z. That an Action of Treſpaſs lieth net, 

2 Hl. 6.f.54. b. without ſaying, per quod ſervitium amiſit; and the Defendant here in his juſtifra⸗ 
20 H. J. f. 3. tion, doth julkifie the battery, but faith nothing to the loſs of his ſervice; he hath 
therefoze by this his Plea made no anſwer at all to the Plaintiff, fo2 that which is 
the ground and cauſe of the Action (S.) the loſs of his ſervice, this onghe to be ty 
the Defendant confeſſed and avoided, oz elſe denied, the which is not here ſo done; 
here is nothing ſhewed, but that they did this dy the command of the Plaintiff, he 
ought here to have pleaded Non culp. to all; in the Plea he ſaich, he thiuft them 
away, this cannot be any lofs of ſervice, He ſhews that Thomas Davis and Richard 
Jones, the parties and ſervants imploped by the Plaintiff in the building, and that 
he impedivit novum edificium 3 and thzuſt them away, quæ eſt cadem tranigreſfio, 
unde, &c. | f 
2. Alſo the Plea is not good foz another cauſe, foz he ſhews that he was poſlefſey 
43 Eliz. B. R. of a houſe, but doth not ſhew of what eſtate he was poſſeſſed, 43 Eliz. B. R. Eedes and 
KC, Marches Cafe in a Declaration, this is good adjudged, but otherwile it is in a Plea 
in Bar, as in this Cale; But in an Action upon the Caſe fo2 a Nuſans, there it is 
good to fap that he was poſſeſſed generally, without ſhewing of the Efate, becauſe 
this is but a conveyance to the Action 3 otherwiſe it is here in a Plea in Eat, foz 
that upon this Plea, no iſſue can be taken upon the Eſtate. 

3. It was allo further urged, that the matter of this Juſtification is no ſufficient 
cauſe of juſtification. Foꝛ in the Plea he ſaith, that they did endeavour foz to ered 
a Youle, and that they did erect certain Timber, and that che houſe; if it had ben 
erected, would then have been to his Nuſans ; ſo that he thzew it down befoze the 
ſame was any Nuſans to him, and none can divine whether it would have ben a 
Nuſans to him oz not befoze it happened. Alſo he cannot juſtifie a battery fo; a 
Nulans to his poſſeſſion. | 

It was urged foz the Defendant, that the Plea was good, and 10 R. 2. Fitz. title 
Labourers, placito, a good Caſe touching a Juſtification 3 there he anſwers the 
other Dbjectton of Conabatur, here their endeavour was manifeſt, a wꝛong at⸗ 
tempted, 


10 R. 2. Fitz. 
tit. Labourers 
placito Co. 
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| tempted, 16 H. 6, fol. 55. where one may juſtiñe, and where not, in defence of his 
polleſſion, a man may juſtifie, 19 H.6. fol.3. 9 E.4. fol.28, 18 E.3.fol.22. 17 Aſſiſai 
cito 24. 5 
2 a Purchaſer ſhall not have an Audita querela, befoze he be hurt. 
Coke 5 pars, fol. 101. b. in Penruddocks Caſe in the end of it, there it is help, 
a Feoffee may abate a Nuſans, befoze he hach anp pzeſudice by it; the reaſon 
given, that he ſhall pzevent his pzejudice, and not to ſtap till it happens; there the 
Nuſans was executozy, and yet might be thzown down, befoze the ſame came to be 
actual, | ” 
Jt was urged, that the Plea was good, without ſhewing what number of years 
he had in his Youſe : Ik this be good in a Declaration, where moze certainty is 


16H. 6. f. 6e, 
19 Hf. 6 f. 3. 
9 E. 4. f. 28. 
18 E. 3. &c. 


required, 3 fortiore, it ſhall be good in a Plea in Bar. As touching this, Coke Coke 10 pars, 
10 pars, fol. 59. in the Wifhop of Sarums Cafe, where the difference is put between f. 59. Kc. 


an allegation,of a conveyance to the matter, and the matter it ſelf; and ſo is 11 H.. 
fol, 89. where a Pzeſcription to a Let by a que eſtate is good, being in point of 
convepance ; and fo is 19 fl. 2. Fitz. title Action upon the Caſe, placito 51. And here 
in this Caſe he ſhews, that he was poſſeſſed of the Teaſe of his Youſe, only by wap 
of conveyance, to his juſtification. It was urged, That the Declaration here ts not 
good. the Plaintiff ſhews therein, that ſervientes & operantes were beaten, but voth 
not hew how they were his Servants. ; | 

| Coke Chief Juſtice. He ſaith nothing here in this his Plea to any verberation, foz 
he ſhews that he was poſſeſled of the Leaſe of a Youſe, that che Plaintiff had a 
piece of waſte ground, juxta, &c. and that the Plaintiff Conatus fuir, foz to evifie 
there a Youſe, the which ik he had finiſhed, this would have Fopped his Lights, and 
tc therefoze he thzuft them away,and hindzed them, and fo2 pꝛevention of this, he 
that down which was erected. The Declaration hete is good, and the Plaintiff 
ache not to ſhew therein how he had retained them. The Rule which was laft put 
is uot good, being that this which is good in a Declaration, ſhall be good in a 

Plea in Bar. This Plea here amounts to the general iſſue, No Action is given 

uu the Plaintiff here, if he hath not loſs ok his ſervice, fo2 this is the ſole ground 

if the Action, given unto him foz this loſs of ſervice, and if he hath no ſuch loſs, 

then the Servant is only to have the Action of Battery, Ik the Defendant hay 

fleaded here Non culp. and then only chewed, that impedivit with a ſtaff, the Jury 

would then ſay, that this is no battery, per quod ſervitium amiſit, when he ſaith, he 

did but only hinder him; aud fo this Plea amounts unts the general iſſue, 

As to the ſecond matter, whether the Defendant may pull down the Nuſans be⸗ 
ine the houſe be made, and ſo come to be a Nuſans 3 J do much doubt of this; but 
Ithink he cannot do this, Nemo tenetur divinare, here it is only ſatd Conatus fuit, 
u edifie this houſe, and rear up the timber, the Defendant hath no hurt by this, foz 
vey afcerwarys leave off again; the Defenvans is not ts pull this down, here 
would pull this down,foz. his intent only, whereas he may after fozbrar, foz char 


 nclivs recurrere, quam male currere; here it is faid, that molliter, he laid his hands np- 


u dim. If one take my goods, in pzeſervacion of them; J cannot ſo do. If one 
mes upon his own Land and intends to come upon my Land, conatus eſt to come 
mp Land; upon this Imagination, Jam. co lap hands upon him, J never law in 
ity Book ſuch a Juſtification foz a Conation, becauſe he did not do it; and J do 
nuch marvel, that any one ſhoutd give ſuch advice foz ſuch a pleaving as this is, the 


eſt way foz che Defendant had bern co have pleaded Non culp. to aff, 1 

Haughton Juſtice. This Aion here teſts upon two points and parts. (S.) The 
Eitzery, and the toſs of his ſervice; che oziginal is the Eatterp, if the Detendart 
infwers to the battery, and doth well juſtine this, this is good, without faping any 
thing to the loſs of his ſervice. As in an Action bzought fo2 an affault by Servants 5 
a thoy do julkifie their aſſault; this is gov; 
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As to the ſecond matter, you, have come tw ſon, td traſt this down befoze it was 
made, fo2 if he have an intent 40 build a Wall, and lays the foundation, you ought 
not to diſturb him fo2 this his inception, pou cannot pull this down, 

Croke Juſtice, The Defendant ought to have dainnum & Injuriam, o; his Juſti⸗ 
fication not good, If he have none of theſe, his Juſtification cannot be good; I 
doth not here appear that he hath any damage, his. Plea here amounts to the ge, 
neral Iſiue. Due may cut down Boughs, if they Lang over his ground; here the 
Plaintiff hath not builded,and cherefoze what he hath done, not to be pulled down. 

Coke. There is no colour of any Defence to be made of this Plea, Ye ſaith 


alſo in his Plea, that he was poſſeſſed of a Leaſe foz certain years, but ſhews nor 


that this doth continue, this is not good, and this ſhall not be intended, 
If J am upon mp Land, and another upon his Land, and that he endeavours ta 
5 come to me, and to take my goods, J cannot juſtiſie the coming upon his Land to 
14 Eliz. beat him foz this endeavour, 14 Elz. an Action upon the Caſe bzought, foꝛ beating 
of him, and his Servants, and omits theſe wozds (S.) (per quod ſervitium ſuum 
amiſit) Judgment and damages given generally, there it was ſaid, that it ſhall 
be intended, that theſe damages were given only foz the battery. Tut here ic 
was ſaid, that when the Plaintiff alledges two things, and an Action is bought foz 
n both of them, and damages given generally, theſe (hall be laid to be given foz 
them both; and therefoze it was adjudged here by the whole Court, chat he ſhould 
have Judgment foz no part; here he might have pleaded the general Jſlue, and 
this had been his belt and ſureſt way, 3 
But ſuch demurers are deſperate, 
Judgment for , The whole Court clear of Opinion, that the Plaintiff here needs not to ſhem 
the Plaintiff, How he was retained his Servant, and ſo the Declaration here is good, and the 
per Curzam. Juſtification bad, and therefoze by the Rule of the Court, Judgment was given fo 
the Plaintiff, 


May Plaintiff againſt Proby and Lumley Sheriffs 
of London Defendants. 


Entred Termin. Mich. 13 Jac. B. R. 
Rot. 639. 


An Action 1 an Action upon the Caſe foz an Eſcape bzought againſt the Sheriff of London 
= ym and Middleſex, who pleads that he had taken away the party upon a Latitat, and 
> Cr. 419. that in bzinging of him from Iſlington predic. unto the Goal, Reſcous was made 
Mo. 852. Jo. Of him, and ſo returns the Reſcous, as the ſame was, The queſtion was, whether 
201. this was a good return, oz not - | 


— C. sss. This Cale being of great concernment, was argued by Council ok both 
I Ro. Rep.388. lides, | ] 


1 Ro. Abr. 99. Coventry, fo2 the Plaintiff urged, that this return of the Reſcous is not good, 
Poph. 192. and ſo this is no good Plea ; but that this Action upon the Caſe well licth again 
the Sheriff, foz ſuffering of this Reſcous, though the arreſt was but upon a mean 
Paocels 3 the Action well lies foz this eſcape, being once taken by him, and this is 
pꝛoved by a Pꝛeſident of a Caſe ſhewed in Court, which was Termin. Mich. 
Term. Mich. 44 Eliz. B. R. Rot. 177. betwen Waldoe and Lamberd, where it was held, tyat 


&c, 


v 


44 Elz. k. B. a Reſcous ſhall not excuſe the Sheriff in an Action upon the Cale, bzought by the 
party upon the eſcape. Alſo it is here ſaid in the return, that in bzinging _— 
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from Iſlington predic. he was reſcued from him, whereas nothing was at all ſaid 

efoze of Illington, and ſo the return not good. This will be the difference (S) that 

a Keſcous in luch a Caſe, as is here, ſhall diſcharge the Sheriff, as to the Bing; 
zut not as to the party himſelf. The Book of 16 E. 4. fol. 3. is againſt this, but 16 E. 4. fol. 3. 
Lambers Caſe is adjuged in point foz the Plaintiff, and not upon the point of 

rravers, as hath been urged, And ik this ſhould ercuſe the Sheriff, the ſame would 

e very miſchievous, oz then no ſuch mean Pꝛocels ſhould ever be ſerved the She- 

riff may take with him poſſe Comitatus if he will in caſe of a mean Pꝛoceſs, and 

16 E. 4. fol. 3. it is not the p2incipal Caſe, but an opinion there put obiter in the 

argument of that Cale, but in Waldoes Caſe it was ſo adjudged in point, contrary 

u the opinion in 16 E. 4. 


— Gcorge Croke foz the Defendant, That this return is good; the party was 
1 here arreſted by the Sheriff upon a Latitat, and reſcued from him as he was 
1 Ninging him to Pziſon ; an Action upon the Cale lieth not againſt the Sheriff foz 
Ml this; and herein there will be a difference between an Arreſt upon a mean Pꝛocels, 
it and a Reſcous made, and where it is upon an Execution; as to the parties remedy 
07 by way of Action upon the Cale, where the Arreſt is upon a mean P2oceſs, and a 
1 KKeſcous made, no Action upon the Cale lieth fo this by the party; foz that upon | 
d every mean P2ocels the Sheriff ought not to take with him poſle Comitatus, 16 E. 16 E. 4. fl. 3. 
d 4, fol. 3. this very Cale is put by Catesby, and agreed, that during the time the 


Plea hangs in Pꝛocels, the party ſhall not have an Action upon the Caſe againſt 
the Sheriff if a Reſcous be returned, becauſe the party may continue his Pzoceſs 
againff the Defendant 3 otherwiſe where a Judgment is given, and the party in 
Execution by his body, a Reſcous there ſhall not excuſe the party; where ic is but 
upon a mean P2oceſs, there the p2ejudice is only the loſs of the P2oceſs, and he 
may have a new P2oceſs 3 and with this difference agrees 3 H. 6. Fitz. title Attach- 3 
ment, placito 1. & 7 Eliz; Dyer, fol. 7. Eliz. Dyer, fol. 241. placito 74. where the — | 
Rule is put, that upon a Capias ad ſatisfaciendun, 02 a Capias utlagatum, after nl 
judgment the Sheriff himſelf ſhall be charged fo2 the eſcape, otherwiſe the party 
hath no remedy, he ſhall loſe his Debt; but otherwiſe it is in caſe of a mean Pꝛo⸗ 
tels. As to the manner of the Plea (S) apud Iſlington prædict. this agreed to be idle 
(but the Plea being, that having been arreſted in bzinging of him from Iſlington, 2 
in the County of Middleſex to pꝛiſon, he was reſcued from him, this is good, 6 H. 7. 6 H. 7. f. 12. 
fol. 12. to this purpoſe, where it is in Caſe of an Erecution, this is then no plea 
ſoz the Sheriff; foz he ought here to take with him poſſe Comitatus 3 otherwile it 
is, uþon every mean Pzocels, I 7 

Coke Chief Juſtice. This is a very great Caſe, and wozthy of good conſidera. 
tion, whether the Sheriff may return a Reſcous in his diſcharge upon an arreſt in 
a mean Pzoceſs, the Cale remembzed in 44 Eliz. was ſo as it hath been cited, that Eliz 
in ſuch a Caſe an Action upon the Cale did lie againſt the Sheriff; but as to this, 9 
Qui bene diſtinguit bene docet, where the Arreſt is at the ſuic of the Bing, and a 
relcous returned, potentia ſequi debet juſtitiam, non .antecedere, and the Book, of 
16 E. 3. Fitz. title Execution, placito 49. is ſo to be underſtood, where the party 
taken is reſcued, the Sheriff ſhall be vilcharged foz any Fine to the King; lecauſe 
he hath not his body; but this ſhall not diſcharge him of the Action upon che Caſe, 

as to the party himſelf, at whoſe (tit he was taken, The arrelt here was upon a 

Latitat, and this in treſpaſs declares, but with an intent to implead him in debt; 

this fo2 the Jurildiction of this Court. A Reſcous ts no ercuſe of an ill return; as 

it was adjudged in 44 Elz. As to the other matter moved, ik Iſlington be not named 

befoze, this is idle. | : 

Coke Juſtice. This Reſcous here fhall excuſe the Sheriff à tanto, ſed non à toto 
is to the damages; this is the firſt time of moving this. | 8 
The Court upcn this firſt opening, inclined to be of opinion fo2 the Plaintiff,” 

that 


2 — 


3 fl. 6. Fitz. 
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16 E. 4. f. 3. 
Stat. of 127.2 
cap. 43» 


8 H. 4. f. 19. 


Fitz. Nat. Br. 
fol, 102. 


that this return was not god; but of this the Court would further advile; am 
therefoze by the Rule of the Court, this Cale was adjourned to another time. 
Afterwards, (S.) Termino Hillar. 14 Jac. B. R. this Caſe was moved again, any 
argued. 
Mountague Chief Juſtice. This is a great Caſe, and of great conſequence, and fi 
to be very well conſidered of, | 
Haughton Jultice. If the Sheriff takes one upon a mean P:oceſs, after a Reſcous 
ſuffers him to eſcape 3 ſhall the Sheriff be excuſed fo2 this, oz not: 
Mountague. Foz a Non fezans, as if a Sheriff refuſe to execute a Pꝛotelg, an 
Action upon the Caſe lieth againſt him foz this. 
Dodderidge Juſtice. If the Sheriff ſuffers a Pꝛiſoner to eſcape, an Adion upon 
the Cale foz this licth againſt him. Pere it is co be conſidered , Whether it fall 
be ſo in Caſe of a Reſcous by him returned upon a mean P2oceſs, the party bein 


arreſted, and reſcued. No power by intendment is able to ref the Sheriff and bis 


power, who hath poſſe Comitatus at his command, whether he ſhall be compelled to 
raiſe this fozce of the County fo2 to lerve and execute every mean Pꝛocels that 
comes unto him, this is the only matter now conſiderable, ik he be not compelled to 
do this, then there may be a pcwer ſtronger than he, | 

Montague. The Law doth always ſuppoſe the Sheriff to be fill with fozce. 
The point here in this Caſe being, whether the Sheriff arreſting of one upon a 
mean Pꝛoceſs, who is reſcued from him, ſhall foz this Reſcous be, excuſed, oz not: 
Curia, Of this, adviſare vult. | 

Afcerwards this Cale was moved again. 

Dodderidge. The Action upon the Caſe here bzought doth not lie, 16 E. 4. fol, z. 
this is ſo there agreed by the Statute of Weſtwinſter 2. cap. 43. It is greatly in de⸗ 
rogation of the King, that the Sheriff Gould return, that he could not have the 
body there, propter reſiſtentiam. And Coke 5 pars, fol. 115. in Foliambs Caſe, in a 
Writ of Eſtrepement, the Sheriff may take poſſe Comitatus, and ſo in a Replevin 
by 8 H. 4. fol. 19. where the Sheriff returns that he could not have the Feats; 
foz which return he was amerced. Af the Sheriff takes one in execution fo} debt, 
and after ſuffers him to eſcape, there the Debt is gone, and the Pꝛocels ſerved; any 


therefoze if he ſhould not have in ſuch a Caſe his remedy againſt the Sheriff by way 


of Action, he (ould then be without all remedy, but ic is not lo here in this pꝛin⸗ 
cipal Caſe, ſoz here it is fo2 the indempnity of che perſon, this being upon a 
mean P2oceſs he hath not by thts loſt his debt, but only the perſon which may be. 
taken again, and therefoze the Sheriff ſhall not be puniſhed foz this Keſcous by an 
Action upon the Cale; and by Fitz, Nat. Br. ſol. 102. the laſt Caſe in his Writ of 
Nelccus, chat a Writ of Keſcous licth by the party againſt the Reſcuſſozs, by which 
it appearcth that he is not without remedy; but this Action upon the Caſe here by 
him bꝛoug bt againſt the Sheriſt doth not lie. 

Haughton. J did at the firſt much doubt of this Caſe, but now foz that it ſhall 
be miſchievous to the Sheriff to be compelled to have with him always poſſe 
Comitatus, and the party always hath his remedy, as it hath been ſhewed; there- 
foze J hold, that this Action upon the Cale bzought here againſt the Sheriff 
doth not lie; and the Recuſſo2 ſhall be doubly puniſhed by the King, and by the 

arty. | 

F . J did long time much doubt ok this Caſe, but Jam fully reſolved, that 
this Action upon the Cale doth not lie againſt the Sheriff, the Sheriff may puniſh 
the Keſcuſſo2s ; ſub modo, this return is good; if the Sheriff returns, that he 
was relcued from him by a ſtranger, this ts no good return; but if he further adds 
theſe wozds, Et non eſt Inventus in balliva mea, this is good, but not other- 
wile; for if he leave thele wozds out of che return, the return then is not good; 
The Dheriff is compellable to make the Arreſt, and if he be once in the cuſtody of 
the Sheriff, there he all be charged, but by his ſaying, J arrcft ycu, he is = 
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this in bis Exports to charge him with an Adlon, and here this Sole: doth not 
lie againſt the Sheriff 
Mountague. This is à great Caſe. Pere the Sheriff returns, that he had ar⸗ 
d the party, and that in bzinging of him towards the P2iſon, he was Rel⸗ 
25 from him. As ann this matter, theſe differences do appear in our 


[ro firſt difference is this; If in the arreſting, the party is reſcouſed, be it upon 
--+" en upon à mean Pꝛocels, No Acton foz this lyeth againſt, the 


my The ſecond difference; If the Pꝛiſoner be arreſted,and in bꝛinging of him 1 towards 

+ Goal, he is reſcouſed from him, No Action lieth foz this againſt the Sheriff, 
bis this p2inripal Caſe here is) the lame being upon a mean Pꝛocels; and fo is 
16 E. 4. fol. 3. befoze remembzed. | 16 F. 4. £29 
Kut ik it be upon an Execution, Caveat vicecomes. But if he had arreftev him, and 5 

ght him to the Goal, then it is no god return foz him to lap, that che Goal 

2685 broken, and fo he was taken from him, as the Cale in 16 E. 4. fol. 3. Baſtard 16 E.. f. . 
 Falconbridges Calc is, Mheu a Pziſoner is once taken, and in Execution, there is 
then a determination of all che mean Pꝛoteſs; But other wile it is, where he is 
taken upon a mean Pꝛocels, foz there he may have a new Pꝛotels again. 

By the Dtatute of Weliminſt. 2. capite 43. touching the teturns of Sheriffs, weſtn. 2. c. 4. 
/Halecties etiam falſum dant reſponſum, mandando, quod non potuetunt Cexe- 
qui) preceptum regis propter reliltentiam poteſtatis alicujus magnatis, de quo 
caveat vicecomes, de cetexo, quia hujuſmodi reſponſio, multum redundat in He , 
decus domi regis, & coronæ ſux, 7 Ekz. Dyer fol. 241. upon an Execution, fox Dyer 
there is no return to be made; otherwiſe, where upon a mean Pꝛoteſs; the rea⸗ r 
fon is, becauſe the Sheriff is not bound to have poſſe comitatus, upon every mean 
Proceſs ; If the Sheriff takes one upon a mean Pꝛocels, befoze hecommits him to 
| the Goal, the party cannot have an Action foz the relcous, otherwiſe it is where he 
pin Pziſon, where the Sheriff hath an Action given unto him, foz reſcous done, 
there the Sheriff is chargeable over to the party, and is ſubjec to an Action, where 
be map have an Action, as where the party is in Execution, but not otherwiſe, 
Pere in this Caſe, we do all agre, that the return here is good, and that the 
, heart the Caſe here lieth not againſt tbe Sheriff. 

© Dodderidge: , A Keſcufſoz.. ſhall be 1 puniſhed, foz upon the return ok the 
t be e be fined.co the. King, * dan Attachment ſhall iſſue ore again 


£ The party allo ſhall babe Writ of Reſcous' faint him ; which is p20- 
kd by 3 H. 6. Fitz. title Attachment, bekoze remembzed ; 3 and Fitz. Nat. Rer. 3 H. 6. Fitz. 
ile Reſcous, the laſt Caſe; ., tit. Artach- 
And ſo by the Kule of the whole Conte, the return here of the Sheriff was went. 
Jed co be good, and by conlehnence, the Antoh upon the Caſe here brought again 
: theÞheriff lieth not. Judgment 
And therefoze by the Rule of the Court, nullo contradicents, Judgment was 44% querens 
bare r mw. Nil Capiat per billam. 3 
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HBomſon Plaintiff, againſt Sir Wiliam Fountain 
Debian,, 50: oo 


A Writ of 15 a Writ of Erroz, to reverſe a Judgment in the C. B. fo2 him, the Erro 
g. R. 281. 1 Aligned was, foz that the Defendant in C. B. appeared per Wilde, Attornatum 
1 Rel. Ab. 259. ſuum, and no'Chziftian Name of the Attozney is eutred „ . -5 
| The Court was moved to have this amended. : oe ot 
Coke Chief Juſtice. - This is not good, neither can the ſame be amended; we 
cannot know what is intended by this + And lo when J was at the War;-it was in 
the like Caſe reſolved ; where a Defendant did appear per Cutting Attornatum 
ſuum, without any Chziſtian Name, and reſolved, that the ſame was not good; And 
another Caſe there was here of the fame nature, Where a Defendant did a ; 
per Higgins Attornatum ſuum, without any Chziſtian Name, and held not good; 
but if it had been once right, wich his Chꝛiſtian Name, and afterwards che ſame 
omitted: In ſuch a Caſe we may well amend this, foꝛ we have here a good war- 
rant in the Recozd to do this. | | i b 
Dodderidge Juſtice agreed with him herein; and ſo in the Cale in Dyer, where 
one did appear per Willburn Attornatum ſuum, and held not good, and that this ig 
not to be amended, | Gas | 
Afterwards the Counſel foz the Defendant, perceiving the opinion ok the Conte 
1 to be againſt him, that chis was not good, noz pet amendable, moved the Court fo, 
4 — a Certiotare, ſuppoſing the Necozd in C. B. to be otherwiſe 3 and accozdingly a 
Skantec. Certiorare was granted by the Courr. e 
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Rudge Plaintiff, againſt Thomas 
Foy W +; 6nd 


* 
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covenant. Nan Action of Covenant, the Plaintiff in bis _ Declaration lets fozth, That 
1 Rol. R. 403. 1 the Defendant was Parſon of Dale, and did Covenant, that the Plaintiff Hould 
have his.Tithes of certain Lands foz . | — >. and thatafterwardg he | reſigned; 
and another Parſon induced, by which means he was ouſted of his Tithes, and 
toz this caule the Action bzought, _ 73 n TID nth 019 ot We: 
Stat. of x The. Defendant pleads in bar the Statutes of 13 Eliz. cap. 20. and 14 Elz. 
Ilir c cap. 11. fo; Non-reſidency, upon which Plea, the Pläintiff demurreb in Law. 
. It was urged fo2 the Plaintiff, that the Plea in Bar was not good, becauſe it 
is not averred, that the Defendant had been abſent from his Parſonage by the 
ſpace of 80 days in a year, foz otherwiſe, the Covenant is not void by. the ta- 
tutes, -. -, 5 1 546 1 Ty SPYT 1 30 SO TITS 36 
Foz the Defendant: Jt was alleged, that the pleading ok the ſtatute of 
13 Ehz. is idle, but by the Statute of 14 Eliz. this Covenant is made void fo) 
by the Statute, all Covenants ſhall be all one with Leaſes, made by ſuch Par- 
ſons : And in this Caſe, if this had been a Leaſe, this had been clearly void Vy 
« ſurrender of the Parſon ; and ſo in Caſe of a Covenant. 0 
Dodderidge, & Haughton Juttices. The Statutes of 13 and 14 Eliz. do not 
meddle with allurances at the Common Law, noz intended to make any Leales 
void, which were void at the Common Law; And therefoze this Covenant here 1s 
— made void by the Statute, unleſs he be ablent eighty days from his Par⸗ 
onage. | s | 


Coke 
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Cake Chief Iuſtice agreed herein with them: Jf-a Parſon doth Covenant that 
mother ſhall enjoy his Land fo2 21 years, and he afterwards Reſigns, he ſhall be 

by bis Covenant; 9d if he be bound by his Obligation to make ſuch a Leaſe, 
this is good, and ſhall bind him; and ſo it was adjudged in the C. B. in the Dean 
any Chapter of Norwiches Caſe, when J was there Chief Juftice : And ſo it is, 
if Tenant foz life doth Covenant chat another ſhall. enjoy his Land foz 21 years, 

he afterwarvs commits a fozfeicure, he ſhall be bound by his Covenant. 

Dodderidge & Haughton agreed with him herein: They all agreed in this 
Caſe fo2 the Plainciff, and that by the pꝛeamble of 14 Eliz. it is ſhewed; the in- 
tent of that Statute to be to make Covenants vold, within che p2oviſion of 13 Eliz. 
mente foz-30 days. 5 4 enn 
In this Cale, by the Rule ok the Court, Judgment was given foz the ide Plalntiff, 
mah | per curian. 
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Bacon Plaintiff, againſt aller Defendant. 


. Entred Termin. Mich. 13 Jac. B. R. 

| Rotr. 62. 

t : 1 "4 4 ” a 1 1 . - 

Paten William Waller the Avowant confeſſeth the Leaſe made to one A Replevin & 
| Winchcomb, who makes another Leaſe to John Waller from the 25 dap. of avowry- 


Yay, who aſſigns this Leaſe unto William Waller the Avowant, being alto ſeiſed * Lt 


of the Free-hold foz che whole term (but one dap.) and avows by. reaſon of this 459. 320. 
Leaſe now, as a Leaſe made 25 Maij, Habendum a datu, foz 31 peats, (and from 
the day of the date) upon this Avowzy the other demurs in Law, and foz, caufe 
ſeweth that here is a departure from the Leaſe firſt alledged, and by which the 
Jvowanc elaims 3 and if no departure, pet here is a ſurrender of that Leaſe being 
made to him who had the Free⸗ hold. | 


. The firſt Queſtion moved when this Leaſe Hould begin, (S.) being made the 

. 25 of May, Habendum a datu, whether it ſhall begin the ſaid 25 day. of May, 
not; to this purpoſe Claytons Caſe, Coke 5 pars, fol. 1. remembzed, and 11 Eliz; _ Fo 
; | Ol. I. &. 


Dyet, fol. 286. „„ | 
ACaſe between Powel and Nanney was likewiſe urged, which was Termin. Termin. Trio, 
Inn. 4 Jac. in Scaccario, where a Leaſe was made in like manner, as in this pꝛin⸗ 4 Jac. xc. 
pal Cafe; and the difference there taken, where the day is parcel of the compu- 
ation of time, and where it is parcel in point of Interet. 
5 Eliz. Dyer fol. 218. The caſe of an Jnrollment where the day hall be er- 
hive, and where not . . Lf 5 | | 
And a caſe which was Termin. Mich. 8 Jac. B. R. entred Termin. Trin. 8 Fac. Mich. 8 Jac. | | 
N Rot. 150. Lluellen & Morgans caſe, a Monmouthſhire. caſe, where a Leaſe B. K. cc. i 
ws made, 1 Maij, Habendum a datu præſentium, and dgclared upon a Leaſe. 
tatea die datus, the Jury found the Leaſe co be a datu præſentium: The queſtion ; 
was, whether this had maintained his declaration: It was adjndged that this finding : 
A the Jury was purſuant to his Declaration, that the Declaration was good, and j 
| 


" = WW &S"' God 


lkellen acco2dingly recovered 3 and in this-caſe by the Judgment of the Canrt, a 
Leaſe made, Habendum a datu, & a die datus, is all one. ES 

As to the ſecond queſtion, whether here was any ſurrender of the Leaſe, oz not; 

the caſe fo2 this being, That Leſſee foz years makes a Leaſe to the Leſſoz toz all 
term excepting one day, > OI | 

was urged, that the Leſſo3 hath this as a diſ-joyned Leaſe, and not as a fur- 

Dd 2 render, 
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render, being poſſeſfed by vertue of the Wale, and leiſed by vertue st his yer 
W. Ke JI 20 cn Ns ai ens Han . N en 
W Chief Juſtice. A would not in this Cafe have demurred unn this Am 
but would have p%eaded: unto it, we will peruſe the Rerdꝛds that have. been cicey;ghe 
bef way is to waipeghe Demurrer (being a defperate courſe of mactiſe, ] 1 
plead to the body of the matter, aud ſo to put the truth of the matten in in: 
As touching the Hurrender, ik Keſler foz. 100 Years grants unto; his Leſſq all 
his term, (exteptiug one year ) this is ng lurrender clearly. and ſo Like wil it is if 
there be a laving to himſelf, a month, a week, daa day thig is aaturrenttt, and 
this is very clear that he ſball have- this, as in federal; the main and pi 
4 Point is, ALeaſe made, habendum, a datu, & a die datus, whether this be all one 
r 00 353 19 Uh #- Il6 44-4 of 
2s to this, The whole C. agreed in opinion accoꝛding to the Judgmentgiveniq 
Judgment for I juellins caſe, that the ſame is all one, that the Avowzy is good,, and no departure; 


= clan. and that unleſs the Demurrer be waived, and a Plea to iflue 3 by the Kule of the 
Court Judgment to be given foz the Avowanc, ; 


' Tiſdall Plaintiff, againſt Sir William Eſſex 
7 Detendant. 


An Action of L an Action of Covenant, the Caſe appeared to be this, Sir William Eſſex 
Covenant, did Covenant wich Tiſdall the Plaintiff, quod haberet, poſſideret, & occu- 
_ 34  / Paret, urch .Land,:from ſuch, a ttme foz the ſpace of 7 years without any diſfurs 
: Ra. Arg. bance, and the Plaintif did alſo Covenant to pay unto him 200 l. a year Rent foj 
- 4Co.80, the lame; and being diſturbed in his enjoying thereof, bzought his Aton of 
x Cr. Car. 207. Covenant. 5 45 | x5 

Cr Jac. 92. 172. If the maintaining of which, and that this ſhould in Judgment of Law bea 
x Ro. Abr. 430. ood: Leaſe, Dir: James Harrintongs-cafe was cited, which was Mich. 36 & 37 
Mich. 36 & 37 Eliz. B. R. Rot. 226, where it was reſolved, That Articles of agreement to have 
Elix B. R. &. A and fo ſuch a time, reſolved to be a good Leaſe, (but Nota, That in thatcaſe 
there were wozds of demiſe, and allo rent reſerved.) In this caſe it was objeded, 
It was not ſo, and that this ſhould be no Leaſe ; to this it was anſwered, That Ar- 
ticuli Cleri ſo called, pet the ſane amoumzed to au A of Parliament. If one be 
ſeiſed of Land, and doth licence another to enjoy his Land, and to gccupy the ſame 
foz a time certain, this ſhould be a Leaſe as it was urged, And if aLicence ſhall 
amount unto a Leaſe, ſo will a Covenant alſo, . | 
Nota the gig. . Coke Chief Juſtice. The difference will be between a Covenant made by one, 
terence. being owner of the Land, and where the lame is made by a Stranger, who hach no⸗ 
thing at all in the Land, Ik the ſame be made by one who is the owner of the Land, 
with ſuch a rent to be paid, this ſhall amount unto a Leale, other wiſe it is where the 
ſame is made by one who hath nothing at all in the Land; and this will be the diffe- 
rence. In the 1 Cale it ſhall amount unto a Leaſe, but in the lecond Cale where he 

hath nothing in the L and, it ſhall be only as a bare Covenant and no mo!e- 

Mere in this principal caſe it was ſaid, that the Lozd of Northampton Was 
ſeifed ofthe Land, and therefoze the firſt wozds becauſe he was not the owner of 
the Land, did only amount untoa Covenant, and not unto a Leaſe. 

An Dbjection was made, that here is no ſpecial diſturbance laid, as it 1s i the 

Ccke 9 pars, Carl of Shrewsburies Caſe, Coke 9 pars, fol. 46. that here is no b2each of Cove⸗ 
f. 45.8 nant laid, and that (impedire) is not good, without ſome ſpecial allegation of di- 
ſturbance, that the firſt Pzeſident foz this is, Coke lib. Entrits fol. 9. (impedire) 

as it was urged, is not ſufficient, but he ought to have ſhewed (coment.) 2 

| It is laid here, that he did enter, & conatus, to take the poſſeſſion, and they dy 

o Aſſifar. diſturb him, and put him out, | HY 


* 
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Coke. This is a ſufficient diſturbance, 9 Aſſiſar. Ik J have but one way to my 
gill an Alliſe lieth, if Jam hindzed in the uſing of my way, by him who is owner 
of the Land. In this pzincipal caſe here is a good diſturbance laid. 

Dodderidge Juſtice. I this here, as it is laid be not a-bzeach of the Covenant, 
4 yo not then know what ſhall be a beach.. 55 

Coke. He doth here Covenant to do this, this ſhall be as againſt all Pen, as the 


ale in 18 E.4. fol. 20. b. is of a general and a ſpecial Licence, 18 E. 4. fol. 


| | " ; | 20. b. 
And fo without any further debate, the Court over-ruled this caſe, that here Jud — 


wes a clear byeath of Covenant, this being a very plain Cale; and cherefoze by Plaidtiff, Ge. 


he Rule of the Court Judgment was given, and ſo entred foz the Plaineiff, | 


Hlemming Plaintiff, agairfſt Zates Defendant; = 


Entred Termin. Paſch. 10 Jac. B. R. 
v 14. I 


- # 0 


[* a Writ of Erroꝛ to reverſe a Judgment given in the Court of C. E. Jy an Error. 
Alion upon the cafe there bzonght upon the Statute of 13 R. 2. capite 5. foz 
ſuing the Court of Admiralty, fo: a thing done infra Corpus Comitatus. In 
which Action 20 1. damages, and 20 s. coſts was given. 1. Erroz inſiſted upon 


 becaieſe he doch not ſay that it was enaced by the Statute of 13 R. 2. but quod in Stat. of 13 K. 
ftatuto continetur, the Pꝛeſidents being, quod in ſtatuto in Parliamento tenent, * © 5» 


Curia, Dver-ruled this to be no erro2 at all, + -- == 
The ſecond Crroz, that the Declaration was not good, (Si quæ facta, facta fuerit, 
whereas it orfld be (fuit) and 5 Mar, Dyer fol. 159. cited. 


3 Mar. Dyer 
* Coke Chief Juſtice. If one ſues me in the Court of Admiralty, J may well 1135. 15 
lay ſigna facta, facta fuit,  o2 fuerit, this is good, they are not to ſue there in the 

Kniiralty if they make it not to appear that the matter was done, ſuper altum 

« Dodderidge Juſtice agreed with him herein; and that this is a ſufficient affir- 

mance of the matter. | | 


A third Erroz, it is alledged that apud Briſtow, attachiare fecit, & comparere, 


toram, &c. locum tenent' five prefident? the erroz becauſe he ſaith that he ſued be⸗ 
the the Lieutenant of the Court, and doth not ſay he ſued befoze the Lieutenant of 
the Admiralty, and becauſe he did not ſay locum tenent of the Admiral; but of 
the Court (Judicis five preſidentis) this not good as it was urged, > 

Coke. They map lay this as they will make their Kecozd, the Attachment was 
fo2 co appear befoze the Admiral oz Judge, 02 Lieutenant of the ſaid Court, and he 


faith that he was Lieutenant. 


Haughton Juſtice, It it was locum tenent* this good. 

Curia. This is their name ik their Recozd be ſo, they are to be puniſhed fo2 
their vexatin. 5 | «a 8 

A fourth Erroz, becaule it is ſhewed that he appearev befoze ſnch a one, nuper 


Judicis. Curia over-ruled this. 


2 fifth Erroz, becauſe in the xecital of the Statute ok 13 R. 2. it is in this 


manner, (S) inter alia enactitat'. | | | 
Curia. This is good notwithſtanding Dive & Manninghams Caſe in the Caſe 
in the Commentaries, 1 fol. 65. 


The Court over-ruled all the Erro2s aſſigned, and by the Rule of the Court — 2 


uri am. 


The — 


Judgment was affirmed, 
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The KING, againſt Sir Matthew Cary 


* X * 


Junior, & Ferdinando C ary. 


| ales Pon an Indicment of Murder againft two. By the grand Jury, Bill ver 
. of Murder a- U found, as to one of them, and Pan-ſlaughter, as to the other, how to 
gainſtrwo. pzoceed. | 


2 Rol. A. 497 Coke Chief Juſtice. This is poſſible ſo to be, and it may be good; foz the one 
map have malice, and the other no he may come in by chance, and ſo kill the 6 


ing that Ferdinando Cary, and Oſeband, were in the Field fighting upon a Quar; 
rel, Sir Matthew Cary, caſually riding by, and -ſeeing them in fight, and his 


led him. In this Caſe, this is clearly but Pan-flaughter in him, and Purder in 
- Plow, con. the other, ſo is the Commentaries, and Mackallyes Caſe, 9 pars 65. 
bd The whole Court agreed with him herein. 


percuſſit, and doth not ſap, ad tunc & ibidem. 
Coke. If fo, then not good. | i Ke FAYE ©; 
It was then further. urged, that there was neither place, noz time ſhewed, 
quando percuſſit. 13 
Fut as to this it was ſafd, that there were two ad tuncs, and two ibidems. 


Cary. 
Dodderidge Juſtice. Ye is to anſwer to the Jndictment, which is of Purder, 
Coke. The. beſt way is to have a new Jndicment, foz that this a not good, a 
new Indictment againſt Sir Matthew Cary, and this to be foz Pan-ſlaughter } 
fo this finding of the Jurp, cannot be ſo indozſed, upon this India ment, che beſt 
wap, to have ſeveral Indiaments againſt them, and not one. 
. Jn one Jadictment, this may be ſpecially ſo ſet down, and well 
enough. go | 
Coke, And the reſt of the Judges, pou cannot pꝛoceed againſt him, by Judid- 
| ment upon this endoꝛſement, but upon a new India ment. And ſoby the Rule of the 
. Sir Matthew Court, a new Indiament was to be dzawn againſt Dir Matthew Cary, who by the 
can bailed. Rule of the Court was bailed, #7 


Mm Lingen Plaintiff, againſt Brozghtoin 
Defendant. - 


Adtion of the | dy Action upon the Caſe foz a pzomiſe, upon Non aſſumpſit pleaded, a ver⸗ 
Caſe upon a dig, was given foz the Plaintiff, It was moved in arreſt of Jygment, that 
promiſe. the Declaration was not good. And as touching this, the Caſe was, that 1.5. being 
Ar wp pgs indebted to the Plaintiff in ſuch a Sum, foz non-payment of which, the Plaintiff 
: 116%. purpoled to ſue him, foz pzeventing of which ſuic, che Defendant came unto the 
z Roi. Abr. 26. Plaintiff,and defied him eo fozbear him foz ſugh a reaſonable time, and if he did not 
| then pay the Plaintiff, the Defendant pꝛomiled to pay the ſame to him, the Plain- 
tiff ſets fozch, that upon this his pzomile he did accozvingly fozbear to ſue — 


ther, as it is in Plowdens Commentaries, And ſo was the truth of this Caſe, be⸗ 


Kinſman one of them, rides in, dzaws his ©wozd, thzuſt Oſeband thzough,and kil⸗ 


ceptions were then moved to the Indictment, the ſame being qd felonict, 
* 


This held to be good, by the whole Court, billa vera, as to Ferdinando 


8 -| 
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ind ſheweth further that I. S. did not pay him, and that the Defendant alſo refuſed 
u pay him, upon this the Action brought, and a Ferdia againſt the Defendant. 
It was urged foz the Defendant, that the Declatation was ndt good, becaule it 
is not ſhewed therein, how J. S. became firſt indebted unto the Plaintiff, and this 
was urged upon the P2eſident in Coke lib. Entries fol. 2. Bechers. Caſe 
2. It was urged that the Declaration was not good. The P2omiſe being, that 


{he would fozbear LS. foz a reaſonable time, if I. S. vid nöt then pay him, he would, 


and doth not ſhew in certain, what timg this ſhould be, that he ought to kozbear 


i Juſtice.” Jf one be invebted to another in 10 1. a third Perſon ſaith-unto 
him; that if he will fozbear him foz ſuch a time, and ik then he pays him not, he 
och aſſume and pꝛomile to pay him; and the other doth not pay him. In an Attion 
yjon the Cale foz this Pzomiſe in his Declaration he ſhews, quod cum, ſuch a 
one indebitatus fait, unto him in ſuch a Sum; the other aflumed as befo2e, this is 
pod without ſhewing how he became indebced to him; and lo it is, if one being 
indebted to another in ſuch a Sum, ſaith to him, Foꝛbear fox ſuch a time, and J pꝛo⸗ 
miſe to pay it. In an Acton ifpon the Cale foz-this pzomiſe in his Declaration, 
he needs not to ſhew how this Debt grew due to him, no moze ſhall he do here in 
this pꝛincipal Cate. | „ 8 


„Dodderidge Jultice. Mere the Uerdict hath made this good, which finds that he 


was indebted to him in ſuch a Dum, and finds che Aflumpſic allo as befoze, and 


zherefoze this is good, foꝛ here in his Declaration, in this Cale, he ſbews that the 


ocher was indebted unto him in ſuch a Sum; this he only here alledges by way of 
inducement to this Action, and foꝛ this cauſe:he is not to ſhew how the Debt grew 
me; the Action being grounded upon his pzomiſe: And fo by | 


out hewing, (coment indebitatus fuit. ) * 


This Cale being afterwards moved again. G68 eee 0 
= Coke Chief Juſtice ſaid, Notwithſtanding any of the exceptions taken, the Des 
; (laration is good, foz here the Defendant at his requeſt pꝛocured the fozbearance ok 


the Debt, and by this he did take ſpecial notice of the Debt, what it was, and there- 


Dodderidge, 'Haughton, & Croke Juſtices, The Declaration here is good; with⸗ 


foze god; the Debt might grow due foz divers things that the Inteſtate was in- - 


debted to him foz, and here the fozbearance is requeſted by the Defendant foz a rea- 
able time, and this is good, and doth much diſter from the Caſe, that was hefe 
: ged touching fozbearance to be per paululum tempus, which Caſe. was. Trin. 


Jac. B. R. Sackford againſt Philips, held to be no good conſideration; foz the in⸗ 


fertainty of the time. Mere in this Caſe it is to fozbear him, per zationabile tem- 
ps, tunc ſequens, & dicit in facto, that he had fozbozu him fo; ſuch a time, thi 


tall not make it good, if bad befoze fop incercainty, , * ; 
But the Court was clear of opinion, that the Declaration here is good; and the 
Court ſhall adjudge what Hall be ſaid co be reaſonable time. Mere the Plaintiff 
Pp fozbear him foz 8 years, here the Debt is certain, and this doth differ from the 
le of fozbearance, per paululum,cempus, he did here fozbear him fo2 eight years; 
(which is a reaſonable cime  ) Aus therefoze by the Rule of che Court Judgment 
ws given foz che Plaintiff, . | Hann 


Me +. 
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judgment for 
the Plaintiff, 
per curian. 
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122 Action upon the Caſe upon a Pꝛomiſe, upon Non aſſumpfit pleaded, a yew 
die was found foz the Plainttff. — — of Judgment, that the 
os lem Declaration was not good, there being nd good conſideration therein erp2eſled the 
1169. 5+" caße being this, The Defendanc being to artount with the Plaintiff, pro diverſs 
1 Ro. Rep. 396. debitis, inſimul computaverunt, and found upon the Account, to be in arrerages 
1 Rohab.7.12. in ſuch a Sum, & in conſideratione inde the ſame dap, he did aflume and pꝛomile 
to pay this, at a day to come, at wbich time he failed to pay the ſame ; hereupon 
the Action brought. It was Urged that che Declaration was not good, by reaſon of 
the incertainty, not ſhewing, the pzomiſe to be made in conſideration of fozbearance, 
but in conſideratione inde. 7 16% Arn 1 | 

_- Dodderidge Juſtice. An Action upon the Cale is included, in every debt upon x 
P2omilſe ;: This aſſumpſit here, in conſideratione ipde, is good, notwithfanding 
the Dbjection made againſt is. If he had allumed, at another dap, to pay this, ata 


PII 


* * 
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4290 . 


An Action 
upon the caſe 
for a promille. 


day to come, this had been good; this here is a duty, pzeſently to be paid, oz after 


. 


wards, by his pzomiſe to pay this. W | 
The whole Court agreed with him herein, that in conſideratione inde, he afly- 
med to pay this, the ſame: is good, without chewing any conſideration of fozbear- 
ance, becauſe this was not anyro2iginal Debt, but where it was an oziginal Debt, 
therein confideration, that he will fozbear, he pzomiſed to pay, this is good; but in 
Judgment for this Cale, here ig no-02iginal_ Debt, but the ſame upon the account, is reduced 
the Plaintiff, unto a Debt, by,the finding ok him to-be-ſo much in Arrerages, 5 
ber c And ſo the Eburt was clear of opinion, that the Declakation was goon; an 
therefdge by the Rule of the Court, Judgment was given fo2 the Plaintiff, | 


Pipe. Plaintiff, againſt Alger Defendant. 


x 


Error. ]? a Wric of Exro2 to reverſe a Judgment given in the Court of C. B. in an Af- 
1R6.Rep.408. I fault and Battery, 1. Erroꝛ in the Uerdic, was this, That per ſacramentum 
1 Ro:Abr.485. Proborum, & legalium hominum was left out. | | 
Coke Chief ſuſtice. This is well amendable, being in a Judicial P2oceſs, 
-.:Aſecond Erroz, A Uerdict-fsz the Plainciff, and damages given, & conſidera- 


tum elt, per Curiam, whereas it dught to be, Ideo conlideratum eſt per Curiam, | 


quod, &c. ; | 
; Curia, Dverruled this Erroz, all this being but the recital of che Court. 
A third Erroz; becauſe there was no continuance entred, afcer the Writ of en⸗ 
. quiry of damages awarded. a | . 47 
Coke. After the Writ of (ON- 
tinuance entred. Foz that this is the award of the Court, and you may continne 
this, if pau will, but no neceſſity there is, to doſo; the return of the ſaid Mrit, is a day 
given to him. The Plea here is ended, by the firſt Judgment; the Writ of en- 
quiry of damages, until it be returned, nothing to be done, and then the lecond 
Judgment is to be given. | | 
Dodderidge and Haughton Juſtices. In 2 R. 3. fol.3. there is a queſtion touching 
Continuances to be entred. 
Coke. This is good both ways, and J have known this ſo uſed, by the courle 
of the Court. | 


4 * 
Senne . 


2 R. 3. f. 3. 


enquiry of vamaſes, there ought not to be any con- | 


X N 


— — . 
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Ian Action of Treſpaſs laid to be done 1. May, the Defendant pleads a releaſe :; 
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"Now, That all the Clerks of the Court being demanded their knowledge herein, 

they all anſwered, that there was no neceſſity to have a continuance entred, after 

the Writ of Euquiry of damages was awarded. ä 
1 The Court agreed, the Judgment co be well given, and acco2dingly by the judgment af- 
Rule of the Court, the Judgment was affirmed. | firmed per 


C uri 4. 
f 
L 


- 5 © Phillips Plaintiff againſt Wickes 
„„ Defendant. | 


15 a Trover and Converſion of ſo many Pogſheavs of Cyder in London. The Trorer 8 
1 Defendant pleads bailment of them unto him, to reveliver co another in the Converſion. 
unty of Oxon, ts ſpend in his houle, the which accozdingly he had done, and 1 Ro. Rep. 39g. 
fakes a traverſe abſque hoc, that he converced the. ſame at. London aut alibi, extra | 
Com Oxon, upon this Plea the Plaintiff demurred in Law. 3 
The Plaiutiff declares upon a bailment in London, and a converfion in London, 
The Defendant pleads, that the ſame were bailed co him, to deliver over to ano- 
ther in another County, Ne N | FER = 
It was urged foz the Defendant, That the Declaration was not good, becauſe 
there is no place ſhewed where the delivery was made, but that was over⸗ ruled. 
Ic was then urged foz the Plaintiff, that the Defendants Plea was not good, 
amounting but to. the general iſlue, 5 
Dodderidge Juſtice, The difference in our Wals is this (S) where one doth 
juſtifie in another County, and ſhews a ſpecial cauſe of Juſtification, as by reaſon of 
+ ſpecial Warrant of a Juſtice of Peace, in a ſpecial place, there ſuch a ctaverſe 
map well be taken; but where the thing is merly perſonal, as here in this pꝛin⸗ 
tipal Cafe, and altogether tranſito2y, there otherwiſe it is, | 
The Plea here in effect is no moze than Non culp. the general iſſue, and ſo not 
Che Court agreed with him herein; and cherefoze by the Rule of the Court, Judemene for 


Idgment was given foz the Plaintiff, => Fahey, 


Nota, fo a Rule per Curiam. That if in any Ejectione firmæ, oz in any other Nota. 
Ition, which ſtirs the polleſſion; Ik a Rule be given to the Defendant to anſwer, 

and he doth not, and upon this, another Rule is given peremptozilp to anſwer, 

if he fails in this alſo, yet no Judgment ſhall be entred againſt him upon a Nihil 

dicit, but upon motion made in open Court ; And that if any Atto2ney of the Court 
wcontrary unto this Rule,he fhall be foz this, foz the future debarred of his pꝛadie. 

This was then agreed by the whole Court fo2 a Rule, to be obſerved at the Ear, 
ind by the Attozneps, to this intent, that ſhifts ſhall not be uſed co ſtrip men out 

f their Poſſefſions, 


Amſon Plaintiff againſt IWalcot 
Defendant. 


1 te him made 1. Junij, and takes a traverſe abſq; hoc, that he was guilty at any Trespa 


lime after the fir of June 3 the Queſtion, whether this traverſe be god, 02 not 2 


Coke Chief Juſtice, The day in treſpaſs is not material, he ought here to have 


traverſed in this manner (S) abſque hoc, that he was guilty beſoze oz after 1 Junij. 


Ee XA 


. 2 
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| | ; Oy gr ee g 8g ee 
. Aſecond matter was moved in this Caſe, touching the execution of a P2oteſs, to | 
Arreſt one, whether the ſame was duly executed, oz not: the-ſathe being ditened 


- unto thze, oz to any of them to arreſt one; two of them did execute the lame, and 
38 Hl. 8. Dyer, arreſted the party; whether this was well executed, oz not © upon the Fooks of | 
l. 62. 38 H. 8. Dyer, fol. 62. & 1 Mar. Dyer, fol. 93. & 27 H. 8. fol; 6. b. 1 


a Mar. Dyer, Coke. Two may well execute this, becauſe this is fo2 the ſervice of the king, to 
1 f. fl. b. exetute the P2oceſs,and ſo it was adjudged 45 Eliz. in this Court; in a Cale betwen 
45 Eliz, B. R. Hobbs and King, and there is no queſtion to be made of it, the Caſe there ws M 
Hobbs be Kings a Treſpaſs laid to be 9 Jac. the Defendant juſtifies by vertue of a Warrant, 10 J:c. 
(Cale. and takes a traverſe abſque hoc, that He was culpable befoze the Warrant to him 
made, and did not ſay, befoze and after, and therefoze the traverſe held bad per Cy- 
riam. The Warrant there was unto thzee oz two of them, two did execute the ſamy, 
and this held to be god and well executed per Curiam. | 
. The Court agred with him herein, that the traverſe was not well taken, that the 
Judgment for Pzoceſs was well executed z and fo by the Rule ok the Court Judgment was given 
che Plaintiff. foz the Plaintiff, 


Ratclife Plaintiff againſt C lark Defendant. 


* N an Action of Debt upon a Fond, wherein two were bound unto the Plaintiff, 


The Condition was, that if they, oz either of them, upon requeſt made, ſhould 
pay fo2 ſo many Barrels of Ber as ſhould be delivered to them, ſo much foz every 
Barrel as ſhall be agreed upon between them; and the payment of this mony by 
the condition of the Bond, co be made within five vays after requeſt, The Plaintiff 
in his Declaration ſets fozth, that he delivered ſo many Warrels of Eber, and had 
agreed with them to pap 10 s. foz every Barrel; the which ſum he had requeſted of 
one of the Obligoꝛs, and foz bzeach in not payment of the mony.the Action bought; 
the other pleads, that there was no ſuch Agreement made. 
Coke Chief Juſtice. It two are bound unto one, that they oz either of them ſhall 
pay ſo much, as befoze, upon requeſt, he ſhews a requeſt, and no payment; this is 
a good bꝛeach. 
Haughton Juſtice. An iſſue is here offered, that there was no agreement, but this 
is here certainly ſhewed, and there is alſo a good bzeach ſhewed. 
Coke. The requeſt here makes this ſufficiently certain, the requeſt made to one, 
& non ſolvit. This is very clear, that here he hath his election to require payment 
of the one, oz of the other, and if upon this payment is not made, this is a beach 
of the condition, 
The Court agreed with him herein. 
Judgment for An Exception was then taken foz the Defendant to the Declaration, becauſe he 
ine Plaintiff, ſhews, that he did requeſt payment of the one of the Obligoꝛs, and that the other 
did not pap him; but this Exception was diſallowed, and therefoze by the Kule of 
the Court Judgment was given foz the Plaintiff, 


Hix & Uxor Plaintiff againſt Harriſon Defendant. | 


Debt. N an Action of Debt: Che Caſe was this (S.) A feme Executrix takes a Yul- 
band, they bzing an Action of Debt as Executrir, they recover and have Judg⸗ 
ment 3 but in bar of this the Uclary of the Pusband is pleaded, and upon this a 

ſtay of Judgment pꝛaped. | 


Coke 


f 
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, Cole Chief Juſtice. By this Utlary, clearly the Husband foxfeics nothing of the 
0 Gods which the Wife had as Executrix, fo2 that he only had them in the right of 
his Wife as Executrix, and ſo-is the Book of 21 E. 4. 


K The Court agreed with him herein, and ſo by the Nule of the Court, Judgment Judgment * 
"> was given fo the Plaintiffs, * che Plainciff, 
0 | 

n ; . - 1 - . . ; 

The Baylifts of Ipſwich Plaintiffs againſt Martin and Parker 

« Detendants. | 

teu action of Debt fox Rent: The Caſe was this, One Denny and another bebt for tert. 

4 were Leſſees foz years, by demiſe of the Plaintiff, rendzing a yearly Kent; Den- 1 Ro Rep. 204. 
5 ny alligns over his part unto Martin, one of the Defendants the other Leſlee makes - — Jac.411. 


: his Will, and thereby makes Parker the other Defendant his Executoz, aud dies; 1 Ko. Abr. 22 
Kent is behind after the Aſſignment, and after the death of the other Leſſee, and 5 
foz-this Rent, an Action of Debt was bzought againſt the Defendants, againſt 

Martin the Aſſignee, and Parker the Executoꝛ of the other Leſſee, and this Action 
hzought againſt chem in the debet & detinet; whether this Action were well 
brought, oz not? was the ſole queſtion, | | 

Coke Chief Juſtice. Two joynt Lefles rendzing Rent, the one of them grants 

away his Intereſt to another, a joynt Action of Debt lies againſt thent both, 

It was urged, that ſeveral Actions of Debt ſhould have ben bzought, and not a 
joynt Action, the Contra being here determined: Ik Lefle foz years aſſigns 
over his term, and dies, the Aſſignee, and not the Executoꝛ of the firſt Leſſ&, is to 
be ſued ko; the Rent, | : | - 

As appears by Walkers Caſe, Coke 3 pars, fol. 24. where two Caſes are cited to coke 3 pars, 
this purpoſe, and upon this reaſon, (S.) becauſe the pꝛivity of Contrad is deter- . 24+ Hallers 
— by the death of the Lell, and therefoze he cannot charge him in point ok 
Coke. An Action of Debt here well lieth againft them both in the debet & de- 
tizet, foz here they are now as Tenants in Common, and ns other Action of Debt 
fould they have. | | | J | 
The Court ſemed to agree with him herein, but would not at this time over- 
tule it: And therefoze this Caſe was adjourned until another time. 

*Afterwards, (S) Mich. 14 Jac. B. R. this Caſe was moved again, and much de- Term. Mich. 
hated: And it was urged, that here the Defendants have divided Poſſeſſtons, and 14 Jac. B R. 
divided Intereſts, (S.) the one of them by an Aſſignment, and the other as Execu⸗ = Caſe mo- 
n, and cherefoze they ought to be ſeverally charged with ſeveral Actions of Debt, 754%: 
d to this purpoſe 11 E. 3. Fitz. tit. Debt, placito 50. was remembꝛed. 1 E. 3. Fits, 

Haughton Juſtice. The Action is here well bzought againſt both the Dekendants: tir. Debt, pla- 
Kone having a Leaſe fo2 pears of twenty Acres of Land, rendzing Kent, and he o 30. 
grants over to another the twentieth part of the Land, this ſhall not make the 
Leſſoz to bzing his Action of Debt foz the rent. of this twentieth part ſo granted 

ber, the Leſſoz ſhall not be fozced to have ſeveral Anions, | 

Croke Juttice. Deverance of the Land, ſhall not make a ſeverance of the Action 
of the Plaintiff, if it ould, great inconveniencies would follow, by the keveral 
alignments ok under⸗Tenants amonglt themſelves, and of which the Lefſo2 might 
not have notice, and therefoze he may ac all times reſo2t foz his rent to his firſt 
Leſſcc; and therefoze here the Action ok Debt, as it is foyntly bzought againſt 
both the Dekendants, is well bzought, 3 
VDodderidge Juſtice. The Adion of Debt is always grounded upon the demiſe, 
the which continues ſtill one and the ſame, notwithſtanding any alteration made 

bythe Tenants, as if the Lefſies do make _—_ oz do aſtign this over unte 
5 33 zwi 
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twenty ſeveral perfons, it would be very inconvenient to fozce the Leſſoz to Hing 
twenty Ao ions againſt twenty ſeveral perſons the which the Law will not com; 
pel him to do. . | | 
Judgment for The Court clear of Opinion, that this Action of Debt was well bzought, and to 
che Plaintiff, yy che Rule of the Court, Judgment was given foz the Plaintiff, | 


» Jakes Plaintiff againſt 7: S. Defendant. 


ny 1 Na Pꝛohibition, upon a Libel in the Spiritual Court, to have Lythe of Pills. 
- Ro.Rep, . Upon a ſuggeſtion of a modus to be paid fo2 the ſame, and a Pꝛohibition granted, 
Coke Chief Juſtice. In ſome Caſes Tythe is payable foz Pills, and in ſome Caſes 
not; No perſonal Tythe by the Statute is co be paid fo2 Pills, but where by 

ſpectal uſage the ſame hath been paid, and not otherwiſe, 


The Court agred with him herein; and therefoze upon the ſame ſuggeſtion, a 


Pꝛohibition was granted, 


Nota; A Pro- Nota, That another Prohibition in like manner was moved foz, upon a ſuggeſti⸗ 
hibirion tythe gy of a modus, to pay ſo much by cuſtom fo2 all Pills erccted, 02 to be ereced, and 


— this appeared to be a new erected Pill: whether the Cuſtom ſhall run to this oz 
not? upon the Statute of Articuli cleri, cap. 5. : 

Coke Chief Juſtice. This modus cannot go to this new Pill; foz an ancient Mill 

———_— pour modus ſhall be allowed, but not foz the Pill newly ereged, the Cuſtom will 


granted per Ot extend unto it; and therefoze by the Rule of the Court foz this new Pill, a 
Curiams Conſultation was granted, 


Nota. Nota, Teuching the Charter of both the Univerſities of Oxford and Cambridge, 
granted unto them and their pzoc&edings, by fozce aud vertue thereof, 

8 H. 4 Coke Chief Juliice. Jn 8 H. 4. A Charter was granted to both the Univerſities 
of Oxford and Cambridge, to enable them in«their p2ocedings, - They by force of 
their Charter, did pꝛoceed in Tempozal Caules, in a civil manner, their Power be- 

ing firſt by this Charter, afterwards by the means of the Earl of Leceſter, they in 
13 Eliz, AR 13 Eliz. obtained a confirmation from the Queen by Act of Parliament, by which 

Copfirmations their Charters were confirmed, and that they might pꝛoceed by fozce of their Chars 
ter, as befoze they had done, their pzoceedings bekoze by their Charter being againſt 
the Law of the Land. Popham was very much and ſtrongly'againſt this, but after 
wards when he did lee that the Ad of Parliament was paſſed fo2 them; Then he 
wiſhed, that they would pzove honeſt men in their p2ocedings, | 

Coke Chief Juſtice. If a Miniſter of Juſtice hath warrant to Attach the goods 
— another, if he can do it and do it not, an Action upon the Cale lieth againſt 
im. | 
I ſee no cauſe, but that the Univerſities may now pzoc&d as befoze they have 
done, and that by reaſon of the ſaid Act of Confirmation of their Charters. 
The Court agreed wich him herein. | 


Nola. Nota, Touching Endictments upon penal Laws. 


Coke Chief Juſtice ſaid, Pe did much marvel that any one in an Endidment will 


recite the Statute in certain, becauſe then a milrecital of the ſame in any part, ſhall 
make the Endicment vitious, but they may lap and conclude, (and this is the belt 
and lureſt way) Contra formam Statuti. | 


x99, Nota, Erceptions were moved to avoid an Utlary in Karon and Feme. 1. Ee 
cauſe the Wife cannot be an Utlage, but waived, 2, The ſame was comparun, 
foz comparuerunt, | 5 At 


1 N 
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Jc was queſtioned, Whether this Utlary might be thus avoided, by of way of 
geeptions upon a motion. the Clerks of the Court -affirmed, that by the courle of + 
Court, in the ſame Term, ſuch an Utlary might be avoided upon exceptions 
by a motion in Court, but this being in another Term, it could not be avoided, 
but by a Mrit of Crroz, and not otherways, It was therefoze moved to have him 
zailed upon the Writ. of Erro. + =: - - 
The Court. granted this, but withall ſaid, that he ought to appear in perſon the 
next Term, and ſo aſſign his Trrozs, to reverſe the Utlary, | pl 
Coke Chief Juſtice. D2der is always to be obſerved, foꝛ qui a jure diſcedit, vagus 
tit, & omnia, omnibus erunt incerta. . 


Nota, Touching a Demurrer, and what ſhall be ſaid to be a good cauſe of De⸗ we. 
murrer. J ps | | 
Coke Chief Juſtice. If an Action be bzought foz thzee things, and the Defenz « 
unt anſwers only unto two of them, and laith nothing at all to the third, the 
Plaintiff, may well demur upon him foz this cauſe ; foz if in this caſe he Replies, 


dll this hall be diſcontinued, and therefoze without all queſtion, in ſuch a caſe 


the Plaintiff may very well demur 3 Herlackendens Cale, 4 pars, fol.62. remembzed 
to pzove this to be lo. | - 
. The Court agreed with him herein. 


Webbs Habeas Corpus. 


[JP the return of the Habeas Corpus, it appeared that Webb was amerced at Rabens Corpus 
( a Juftice-Deac in the Fozeſt, foz putting of his Shep there to depaſture, 1 Ro Rep. 411. 
and he being queſtioned foz this, juſtified che having of them there : Foz this his 
contempt, he was there fined at 13 l. and a Noble, this being of him denianded, 
he refuſed to pay it, foz which refuſal, he was by them committed to Pziſon, and 
being now pzeſent in Court by Habeas Corpus, exceptions were taken to the re⸗ 
turn, that the lame was not ſufficient foz his commitment, and the Court was 
moved to have him bailed, and the Eggk Caſe in 30 E. 3. fol. 10. touching the ex- 30 E. 3. f. 10 
polition of the Statute De malefactoribs in parcis was cited therein. 1 
The firſt exception taken to the return, becauſe it appears not by the return, that 
this was an offence within the Foꝛeſt. R 1 
2. It doch not appear by the return, befoze whom the Jullice⸗Seat was held, as 
it ought to be by the Law of the Fozeſt. ä 
Coke Chief Juſtice. As touching the Juſtice⸗Seat, befoze whomſoever this is 
held, the lame is good; infra les doles de Foreſt, this is to he taken to be intra les 
boundes of the lame. As to the Jmpziſonment, whether they may do this there, oz 
not? J will of this adviſe. | : = 
Dodderidge Juſtice. Pou cannot have common of. Paſture foz Shep,by the Fozeſt 
law, | . | 
Coke agreed with him herein, unle 


it be by P2eſcription 3 Here a wzong was 

done in the Fozeſt, by which the verte ſtroped, foz Shep do bite very lcw 3 the 

ftatute of Charta de Foreſta is an aftirmitce of che Common Law,; and therefoze 

you map pꝛelcribe againſt this. As to the bailing of him (which was pꝛapd, Ik 

the Impꝛilonment be lawiul, then he is not bailable; otherwiſe it is, if che impzi⸗ 
lonment be not lawful, 21 K. 3. a good Cale as touching this matter, and the trial 21 f. 3 
of it by Certiorare. | 4 ES | 

| Dodderidge. Be cannot have Sheep there by the Law of the Fozelt here he hath 

done a wrong, and juſtifies the lame wong by the Law, he ought co have puniſhs 

ment foz it. 8 4 
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Bail denied 
per curiam. 


Not 4. 


Nota. 


A Juſtification was then offered, that this Locus, in quo, was purliew. 
The Court would adviſe as touching the batling of him, and lo without 3 
further debate, this matter was adjourned; the party remanded, the Court refuſing 
to bail him, | | | 


Nota, per Coke Chief Juſtice & Curia, foz a Rule to be obſerved, touching Declas 
rations, that the Plaintiff ought to declare the lame Term, oz the Term alter that 
the Bail is filed, he being in Cuſtodia Marelſcalli. : 


Nota, Touching amendments of Declarations, the Caſe was this; A Declara 
tion of the laſt Term p2ay'd to be entred this Term, befoze the entry of it, 
Hitcham Serjeant moved the Court, to have the Declaration amended, the ſame 
(being in Treſpaſs) the Treſpals was laid to be in (Æſtden) whereas in truth, the 
place was miſtaken, foz it was (skden) a (t) fog (k.) The Defendant to this had 
pleaded Non culp. after this Plea pleaded, the Court was moved to have this 
amended, | : 
Coke Chief Juſtice & Curia. This is matter material, he hath 
miſtaken the place; we cannot amend this, being in a Declaration of another 
Term, to this he may plead what matter he will, we cannot amend this without 
the aſſent of the party, and if he will aſſent co this amendment, he may then em- 
parl until the next Term. We do not like of ſuch amendments without the allent 
of parties, the Plaintiffs beſt way is to begin again, 

Broome Secondary info2med the Court, that this is a uſual courſe to have ſuch 
Amendments, befoze the entry of the Declarations, but not afterwards ; and that 
this Declaration here is ſtill in paper, and not entred, and therefoze it may well be 
amended. | 

Coke & Curia. Pet we will not give way to have this amended, without the 
allent of the party himſelf who is the Defendant 3 and if he will aſſent to this 
amendment, he may then have an Tmparlance until the next Term; this here is a 


material miſtaking, and by this there is a god advantage given to the party, the 


Amendment 
denied, 


Treſpaſs and, 
Ejectment. 

1 Ro. Rep. 15. 
Bridg. 49. 
Cro. Jac. 403. 
1 Ro. Abr. 5 O02. 


505. 
Godb. 262. 


which we cannot take away from him, after his Plea put into this Declaration ; 
Foz here the Cale is no other in effect, but where one lays a Treſpaſs to be done in 
Dale, to this the Defendant pleads Non , afterwards by way of motion the 
Plaintiff would avoid this miſtaking by of amendment, alledging that this 
Treſpaſs was done in Sale, and ſo would ouſt the Defendant of the advantage which 
the Law had given him; which cannot be without the aſſent of the party, who not 
here allenting; the Court refuſed to give way to an amendment, 


Termin. Mich. 14 Jac. Banco Regis. 


Roſwell Plaintiff againſt Velſb Defendant. 
* "Jac. B. R. Rot. 854. 


FF an Action of Zreſpaſs and Cjectment, fo2 the trial of a Copyhold Cltate, up⸗ 
on a Durrender, the Plaintiff declares upon a Leaſe made by the Heir; upon 
Non culp. pleaded, a ſpecial Verdict was found, upon which, The queſtion did ariſe 
upon the cuſtom of a Copyhold Eſtate, and the ſurrender of the lame: It being 
found; That by the cuſtom of the Panoz, when a Copyholder would ſprrender his 
Eſtate, this being out of Court, ought co be done unto two Tenants of the _— 
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and the lame, by the Cuſtom, ought to be pzeſented within one year after the ſur⸗ 


* this caſe, ſucy a Surrender was made to the uſe of the Defendant, unto the 
mo Tenants who paid the Rents co the Lozd-inde debita, and which two Tenanis 
pfed wichin the year, and befoze any Court held there fo2 the Panoz : The queſti- 
gn was, Whether this ſhall be a good ſurrender, ik che ſame be pꝛelented at the 
zext Court held foz the Panoz © and whether the acceptance of the Rent, by the 
103d, ſhall amount unto an admittance, = 3 | n 
- Je was urged, that here che two Tenants died befoze the larrendet was pꝛeſented, 
ud that cherefoze the ſame was to come unto the Heir who made the Leaſe to the 
;Plaintiff; | Ain”; C WEIS? "2 
75 was likewiſe urged, that the Law hath great regard unto particular Cuſtoms, 
ind doth much favour chem, as 8 E. 2. Fitz. tit. Preſcription, placit. 50. wy 


Nota, That by the cuſtom of Kent, if a man be hanged fo Felony; the King 
hall not have annum diem & vaſtum, noz the Lozd any eſcheat of theſe Lands in 
Kent, the Cuſtom there hinders it; and ſo by the ſpectal cuſtom, an Infant map 


deviſe Gavelkind Land at the age of 15 years, as appears in 24 H. 7. fol. 17. and 2 1 K. 7. f. 17. 
C, 


Coke 5 pars, fol. 84. Perymans Cale, touching fuch particular Cuſtoms, 

It was then urged foz the Defendant, the Point being only, Whether the ſur⸗ 
tender hete out of Court ſhall: be good, and of fozce to bind the Heir, befoze that 
this be pzeſented in Court: It was urged, that it ſhall bind him, ſo thab-che Leaſe 
here by him made to the Plaintiff, is not good; here by the: Cuſfom (as it was 
urged) a certain time is limited foz the pzeſentment of this ſurrender, and this is 
to be at the next Court, and this is a good Conveyance to bind the Copyholder and 
his Heir: No Court as pet held, if any thing here hath happened, ſo that this ſur- 


under cannot be pꝛeſented; this peradventure may ſomewhat alter the Caſe ; the 


ules put upon ſeveral cuſtoms in Kent, and other places, may well be agre&d, but 
ne not to be applied co this caſe in queſtion, 

Two Objecions made againſt the Defendant, and his title by the ſurrender : 
The firſt, That Herring the Coppholder who made the ſurrender is dead, and no 
Peſentment made of this. 1 

This is no Objection, foz one who is by wzong in poſſeſſion of a Panoz, may 
make admictances of Copyholds, being Dominus pro tempore, and this a Dillei⸗ 


in map do, as appeareth Coke 4 pars, fol. 24. in Clark and Pennifethers Caſe, Coe 4 pars, 
this Pzeſentment to be made ok the Surrender, by the two cuſtomary Tenants '* 24 Kc. 


defoze it be done, is but a Ceremony to notifie this, and therefoze death happening 
befoze, it ſhall. be no impediment fo2 to Hinder this, foz the Coppholder hach 
given all by the ſurrender befoze, and nothing at all doth paſs by chis Pꝛeſent⸗ 
nent; this may be reſembled to the Caſe of an Obligation, delivered into the hands 


if one as an Eſcrow, to be afterwards delivered, as appears by 27 H. 6. fol. 7. & 27 H. 6. f. 


14 E. 4. fol. 2. & Coke 3 pars, fol. 3 5. b. in Jennings and Braggs Caſe, put in &c. 
the end of Butler and Bakers Caſe, that if death happens befoze the lecond 
delivery, this ſhall make no alteration, and Coke 4 pars, fol. 29. b. in Buntin 


this ſurrender be pꝛelented in Court, this is not material, noz ſhall be any ways 
Þ;ejudicial to the party to whole uſe the Surrender was made, and Coke 5 pars. 


Court, 

Obj. The ſecond Mbfection made is, That the two Tenants who did take the 
durrender, died within the year, and befoze any Court held. 

In anſwer to this, it was urged, that this is leſs material than the death of the 
Copyholder, who did ſurrender beloze the ſame p2cſented; fcz thele two Tenants 
are Inſtruments in a leſſer degree than che Lozu is, to whom the ſurrender is 

| made 


it i ö 25 Cok | 
Caſe it is reſolved in caſe of a Surrender by a Copyholder, that if he dies befoze fol. 29. 2 


3 Cok 
fol. 84. b. in Perymans Cale the. Surrender is void, if it be not pꝛeſented in Les 
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Coke 4 pars, 
f. 23. b. & c. 


24 Eliz. &c, 


— ——— — 3 — —. —„ꝛS com 
made, they are Inſtruments only to-teſtifie the ſurrender; and the cuſtom here ig 
not, that this ſurrender ought to be pꝛelented of neceſſicy by them who took the tur, 
render „ but if the lame be pꝛelented by any one at the next Court, this thall ſuffice 
to make the ſurrender god; this map be: reſembled to the Caſe in 1 H. 7. fal. 9. 4 
where a Judge takes a. Conuſance of à Fine, and. dies, his Executoz Gall temiſt 
this Conuſance, and it hall be engroſted 3 and ſo is Buntings Caſe, if he dies yy, 
foze Pꝛeſentment of the ſurrender, upon p2oof of this, it map be afterwarns we 
p2elented. . ; en * | 
At was then urged foz the Plaintiff, that Herring the Coppholder who nude the 
ſurrender, 28 Eliz. died, and his death is found befoze any Court held, his Beit 


enters, and makes a Leaſe foz years to the Plaintiff, until the Pꝛeſentment in 


Court be made of the ſurrender, the Title of the Yeir is good, and the party to 
whoſe uſe the ſurrender was made hath no title at all, until the ſurrender be pꝛe, 
ſented in Court; ſo that the point is this, a Copyholder ſurrenders into che handg 
of g Tenant, and dies; whether his Yeir may enter befoze the P2eſentment of this 
ſurrender 2 if he may, then it is foz the Plaintiff, the Defendant having no title, 
until he pzocures an admittance, and a pꝛeſentment of the ſurrender ; here the party 
who ſurrendꝛed is dead, and alſo the party to whom the ſurrender was made is dead, 


befoze any Pꝛeſentment made of the ſurrender 3: whether now after their deaths 


this ſurrender map be pzeſented, 


It was urged, that this cannot be, and that here the parties to whom the lurren⸗ 


der was made, are but as Inſtruments to convey this unto che party to whole uſe 
the ſame was made, '& nihil operatur by this, till the (ame be pꝛelented; foz in the 
interim, until this Surrender be pzeſented, he who made the Surrender hath fill 
the ſole Intereſt, and may, take the P2ofics ; this Intereſt remains in him, and 
ſhall come unto his Heir like unto a Charter of Feoffment, with a Letter of ft- 
to2ney to make Livery, befoze this be made, in the interim all the Intereſt remains 
in the Feoffoz, until Livery be executed; and ſo in caſe of a Bargain and Sale 
upon the Statute of 27 H. 8. cap. 16. of Inrolments; until Inrolment the Land 
remains in the 1Bargainoz 3 and if a Stranger enters into this Land, he ſhall have 
an Aſſiſe, and an Action of Treſpaſs foz' the P2ofits taken; foz by this Fargain 
and Sale befoze Inrolment, it is but inchoatum, non perfectum, foz this Judenture 
of Bargain and Sale gives nothing to the Fargainc, until the Deed be inrolled 
accoꝛding to the Statute; ſo in this Caſe, the party to whole uſe the Surrender 
was made, takes nothing at all by fozce of this until the ſame be. pzeſented in 
Court. 

Coke 4 pars, fol. 23. b. Pennyfethers Caſe, A Copyhold Eſtate deſcends unto the 
Meir, he map enter befoze admittance, and have an Action of Treſpaſs foz that he 
hach this by deſcent; but he who is to have a Copyhold Eſtate by a Surrender made 
unto him, he cannot enter befoze this be p2eſenced, foz he hath no Intereſt in it 
befoze the ſame be p2eſented as it was held 24 Eliz. in Homes and Dixons Caſe, 
and ſo the difference will be betw&en the Heir who comes in by courle of deſcent, 
the Gzant being made to his. Anceſtoz,aud another ſtranger who comes in by courſe 
sf ſurrender (and hath theſe wozds) (S.) Dominus conceſſit & admiſſus eſt; but when 
the Heir of a Coppholder is to be admitted, he hath only theſe wozds (S) & admiſ- 
us eſt, but without thele woꝛds, (S.) Dominus conceſſit, being the wo2ds of grant of 
the Loꝛd uſed upon every @urrender, the reaſon of this is, becauſe his, Anceſto; 
had the Copphold befoze. | | 

In Perrymans Caſe befoze remembzed, it is there demanded what remedy, if the 
Copyholders will not pzeſent the ſurrender made out of Court 3 the anſwer there 
is, (S.) caveat emptor, he at his peril is to perfect all which is requiſite to his aſu- 


rance, ſo that the party to whom the Surrender is made hath no Title, until the | 


- 


ſame be pꝛeſented in Court. | 
| 26 Eliz. 


8 N — — 
26 Eliz. in Gallaways Caſe, the queſtion was, whether he which! ſurrend2ed 
might have ay Action upon the Caſe againſt the Lo2d foz not holding of his Court, 

te and admitting him to whom the lurrender was made; reſolved, That the party 

a, who made the ſurrender might have his Action againſt the Lozd, but not the os 

ie ther to whom the ſurrender was made; and in this caſe it was adjudged that un⸗ 

bs til admittance by fo2ce of the ſurrendgr the party had nothing, it was only inchoa- 
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tum, but not perfectum. 


* 


- Dodderidge. Juſtice demanded who ſhould have the pꝛofits of the Land, in the 


e interim, until the ſurrender be pꝛelented. | 

It Anſwer was made on the Defendants part, that he to whom the ſurrender was 
K made ſhould have the lame. | T5 . 
0 ' Dodderidge. This cannot be ſo, the Cuſtom here is laid to be that he is to 
's have nothing befo2e the ſurrender be pꝛelented: No poſſeſſion given unto him, be- 
s WM foe this be done: No eſtate noz yet any poſſeſſion is given unco him by this ſur- 
8 tender made dut of Court, befoze the ſame be bꝛought in and p2eſented in Court, 
f the Lozd cannot have this, he being only made as an Inſtrument foz the ſectling 
p bk this acco2ding to the lurrender; and cherefoze by the death of him who made 
, the ſurrender befoze any pzeſentment of the ſame, this deſcends unto the Heir 
5 and remains in him. | | 


Ik a Pan makes a Feoffment in Fee to another, and makes him livery within 
the view, this is no perfect livery until the other do enter into the Land accoꝛding 
unto this; but the Feoffoz may well puniſh a Treſpaſs there done in the interim, 
foz it is but inchoatum until he do enter, which doth perfect the ſame, _ 
| Croke Juſtice. No Court is as yet held, this ought to be in a convenient time, 
and the Law ought to judge of this. 3 © : 

It is here to be conſidered in whom the Intereſt of the Copyhold Eſtate is un⸗ 
til a Court be held, and a pzeſentment made of this ſurrender, poſito, that in the 
interim the Lozd had deſtroyed his Panno? befoze any Court held; ſo that no Court 
held, noz any effec had of this ſurrender ; he who is to have benefit by the lurren⸗ 
der ought to labour the Lozd to Have a Court held. | 
IT it be allowed that he which firſt did ſurrender is to have this, until p2eſent- 
ment be made in Court of the ſurrender, and that he may have an Action of Treſpaſs, 
foz Treſpaſs done upon the Land in the interim befoze pzeſentment made ok it, it. 
vill over-rule this caſe now in queſtion ; where one comes in by way of ſurrender 
there it is ſaid (as it hath been obſerved) dominus conceſſit, but it is not ſo where 
the Heir comes in by deſcent, Here the cuſfom is that the ſurrender ſhall be good, 
ita quod the ſame be p2eſented at the next Court by che Tenants, which Court is 
not as pet come, but he ought to expect it. | | | 

Haughton Jultice, Nothing is here found of any cuſtom which doth impeach 
this caſe, but che ſurrender to be pꝛelented at the next Court; Fut the great and 
fole matter in this caſe conſiderable is in whom the intereſt of the Land is, until the 
lutrender be pꝛelented: If the ſurrender be to the uſe of another, and he is admit⸗ 

ted by the Lo2d befoze apy Court held, he by this is a good Copy⸗holder, if the Lozd 
admit him, this is a good admittance; if it be ſo Here, he chen to whom the ſur- 
render is made hach a good title againſt the Meir. | 
It is found here chat theſe two Tenants to whom the ſurrender was made, to 
the uſe of another, paid the Rents unto the Lo2d, inde debita; Whether this ac- 
keptance by the Lozd of thefe Rents, ſhall not be in Judgment of Law, as an 
admittance of che party to whoſe ule the ſurrender was made to the Copy⸗ hold eſtate; 
the cuſtom is, if the ſame ſurrender be pꝛelented at the next Court: this chen is good, 
dit in the interim the Lozd agrees and accepts the Rents sf him, this will go 
very far in the caſe. | | | | : 
Dodderidge. If he doth not ſay that he paid the Kents as.a Copy-holder, it is 
not material, Eut if the Lozd befoze any Court * the Rents ok the 
1 party 
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party to whom the lurrender was made as of a Copyholder, this may amount unto 


. a good admittance of him to ve a Coppholder acco2ding to the ſurrender, but o⸗ 


therwile it is where he receives the Kenzs of him generally, as heke in this Cale 
there it is but as a Receiver oz Failiff; but if he as a Coppholder do pay the Rentg, 
and the Lozd in this manner doth accept them, this will amount unto an admittancg, 


It is here found that virtute ſurſum — he. did enter and paid the Rents, , 


but this cannot ſs be, if the ſurrender was nok pzeſented in 4 E. 3. Two Parfong 
of Dale and Sale vo reſign cauſa permutationis, the Church by this is not void, 
foz this is not abſolute, but conditional; And lo without any further debate at this 
time, this Caſe was adjourned, and refted upon a Curia adviſare vult. 

Afterwards this matter was moved again. : i . 

Croke Juſtice. A Copyholder may ſurrender out of Court, by which lurrender 
an intereſt doth pꝛelently veſt in the party, to whom oz to whole ule the ſurrender 
was made. | 1 

Haughton, It is very clear that he cannot be a Coppholder befoze admittance, 
and until admittance, the intereſt till remains in him who did ſurrender ; here by 
the cuſtom the ſurrender ought to be pꝛelented in Court, oz the ſame ſhall be void, 
and this to be p2eſented at the next Court after the ſurrender ; but no Court hath ag 
pet ben held ſince the ſurrender made, and ſo no default Hath been in this, fo2 no 
pzeſentment of the ſurrender could be made befoze a Court was held, the which time 
ts not as yet come. | 

Another cuſtom is here alledged to be the ſurrender out of Court, to be made 
into the hands of two of the Coppholders; and thts ſurrender to be pꝛelented by 
them at the next Court held, 

Object. It hath ben objected that this ſurrender ought to be p2eſented by theſe 
two Copyhold Tenants. - 

As to this the cuſtom is not ſo here, but if this ſurrender be p2eſented by the Bo⸗ 
magers at the next Court, this is good, and he a good Copyholder by this; the cu⸗ 
ſtom is, That if the ſurrender be not pzeſented at the next Court, this is to be in⸗ 
tended, ik it be by no means pzeſented. N 

Eut if the cuſtom had been ſpecial, (and ſo found) that this ſurrender ought to 
be p2eſented at the next Court by theſe two Copphold Tenants, unto whom the 
furrender was made, there it ſhall be otherwiſe, foz then this ought to be purſued in 
the lame manner, oz not good; but it is not ſo here, and therefo2e the ſame may be 
well pꝛelented by the Bomagers after the death of the two Tenants, at the next 
Court held. 4 Law was made in the time of King H. 5. to have continuance, until 
his return out of France, and he died there befoze his return, it was held that this 
Law endcd by his death. Pere the Eſtate is not in the Copyholder until his ad- 
mittance to the lame. The point then here is, whether anp admittance be found by 
this Uerdic, whether an admittance of the Lo2d befsze any Court held, ſhall make 
him a god Copyholder oz not; It is here found that they cntred, virtute fur- 
ſum redditionis, but by this they are not Copyholders. It is-alſo found tha the 
L 02d received the Rent of them inde debita, this ſhall bind him, as the Jſlue in tail 
ſhall be bound by his own acceptance, and ſuch acceptance ſhaͤll make a voidable thing 
god. It is found here that the Copyholder paid the Rent unto the Lo2d,chis implies 
an acceptance of this, the which ſhall amount to make a god admittanceof him, and 
this makes him to be a Copyholder, and the Lozd is to do this, and ſo upon the whole 
matter as it is here found, the Defendant hath a god title to this Copyhold Eſtate 
by fozce of the ſurrender, and therefoze Judgment ought to be given foz him. 

Dodderidge. The cuſtom here map be, that the Pomage - ſhall pꝛeſent this 
ſurrender 3 here it is indefinitely found that the ſame ſhall be pꝛelented; but it is ot 
laid by whom the ſame ſhall be pꝛelented. Ik by the cuſtom theſe two Tenants, 
to whom che ſurrender was made, are to make pzeſentment of the ſurrender and 
no others, they are now dead, and therefoze no pzeſentment can now be made of — 


1 
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ſurrender. Allo hy the cuſtom, the ſurrender is to be pꝛeſented at the next Court 
held after the ſurrender, No Court hath been as pet held. Eut no hold can be 
taken upon any of cheſe, Eut koʒ the chief matter. the Caſe is this. 75 
2 Copp⸗ hold Estate is ſurrendꝛed by the Copy⸗ holder, to the uſe of another, befoꝛe 
any Court held, and pꝛeſentment made of this ſurrender. Ve who made the lurren⸗ 
der died, and they who alſo did take the ſurrender died. Whether the Copy⸗ hold C⸗ 
ſtate be in him, to whole ule the lurrender was made; and certainly it is not in him; 
This is but an inception, and nothing by this doth operate, neither is there anything 
in him to whoſe uſe the ſurrender was made, befoze this admittance to the ſame. 
Eut if the Lozd admits him, this ſhall make him a good Copp⸗ holder. 

Pere befo2e the pzeſentment, and admittance by the death of the Copy⸗ holder, who 


made the ſurrender, the right of the Copy-holo Eſtate, in the interim deſcends unto 


his Heir. Here it is further found, that he to whole uſe the ſurrender was made, 
paid the Rents unto the Lozd, inde debita. The point here is, whether this ſhall 


mount unto an admittance of him by the Lozd. It ſhall not, Bracton well obſer- 


veth that cheſe baſe Eſtates are not to be paſled from one to anqther, without an av- 
mictance of the Lozd 3 this acceptance here of the Rent by the Lozd in this man- 
ner, as it is here alledged, ſhall not amount unto an admittance ot him. But if. he 
had here received the Kent of them, as Copy-holders, it would have been. otherwiſe, 
and there the ſame acceptance of the Rent ſhould have amounted unto an admittance, 
but not here as it is found, being but a bare acceptance ok the Rent inde debita, 
fo2 this may be done as a Servant, oz a Bailiff; and this is not like the Cale of Te- 
nant in tail befoze remembꝛed; foz there an Gſtate was in him, to whom the Rent 
was paid; here you ought to have an Eſtate in chem, as Copy-holders, which is not 
ſo and therekoꝛe this Uerdict is in this defective 3 and if this acceptance as it is here 
alledged, ſhall not amount unto an admictance, he hath no Eſtate at all by this. 
Croke. The cuſtom here is found indefinitely, the Meir is here to have the be⸗ 
nefit of his anctent title. It is found the ſurrender to be good, if admitted, ſed quor- 
ſum hæc, but it is not found in whom this Eſtate ſhall be, until a Court be held, a 
1 of the ſurrender, and an admittance, and until this be done, it is but 
inchoatum. 1 2 3 | „ 
Dodderidge. The entry of the admittance is in this manner, (S) & admiſſus 
eſt inde tenens. | ; | i 4 
Haughton. In pleading it is to be ſo, but if there be matter here found which 
doth amount unto ſo much, this ſhall be good. To ſay that he paid this as Bailiff, 
to the Peir, this cannot be, foz it is exp2eſſiy ſaid, (S) that he himſelf. paid 


this, 

Dodderidge. The payment here of the Kent, is nothing at all co the purpoſe if 
it be not ſaid, that he did admit him as a Tenant. 

Haughton. It the Lozd ſaith to the Copy-holder, you have ſurrendzed to the uſe 
of ſuch a one, to which ſurrender J do agree, this is good, and ſhall make him to be 
a good Copp⸗ holder. . 

The Court agr#d with him herein, if it had been ſo, no benefit intended here 


, Unto the Meir, by the Cuſtom, but by the Common Law, 


Dodderidge. A ſurrender made out of Court to a Stranger; all do die unto 
whom the ſurrender was made, he to whoſe uſe ſurrender was made, enters, and 
payes the Kent, Nihil operatur by this to make him a god Copy-holder. 
Haughton. J do doubt of this caſe, It is not found that he paid che Kent, duc 
after the ſurrender. ; 
Croke, It is not here found what ſhould be done with this, if no Court was held, 
The Court clear of opinion againſt the title of the Defendant, the ſame being de⸗ 
fecive in alledging ol the Cuſtom, and payment of the Kent, foz if he had laid the 
payment, and acceptance of the Rent by the Lo2d of him, as of his Copy-holder,this 
would then have amounted unto a good admittance of him as a Copy-holder. 
| F i 2 Doudderidge 
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Judgment for 
the P laintiff. 


Nota. 


Judgment at- 


teſted per cu- 
ri an. 


A Seire faci as. 


Judgment for 
che Plaintiff, 


A Prohibition, 


Dodderidge & Haughton. Dtherwile it is in this Caſe, fox he may pay this 
Rent as Bailiff to the Heir. And cherefoze the Court adviſed the Defendant to 
begin again de Novo, but as the caſe is here found, the Plaintiff claiming byLeaſe 
from the Heir, hath a god title. And ſo by the Rule of the Court, Judgment was 
given foꝛ the Plaintiff, 


Rich. Ackeridge Plaintiff, againſt Heſter Conham 
Defendant: 


Entred Termin. Paſch. 14 Jac. B. R. 
Rot. 383: | 


Ota, That after a Trial, and a Uerdict given foz the Plaintiff; It was movey 
in Arreſt ok Judgment, That the Sheriff had made no return at all of 
the Venire facias, this being Album breve, without any return made of this, and 
fo this is bad and not amendable, as appears Coke 5. pars, fol. 41. in Rowlands 
Caſe. | | 
The Court allowed of this exception, and by the Rule of the Court the fame wag 
to be tryed again. 2 


Hutchins Plaintiff, againſt Periam 
Defendant. 


Na Scire facias upon the fozfeiture of a Necognizance fo; bzeach ok the Peace, 
the caſe was, The Defendant was bound to keep the Peace; he b2eaks it; ups 
on this the Plaintiff ſues a Scire facias, upon this Recognizance out of the Dffice 
of the B.R. upon a Trial a Uerdict being given againſt the Defendant 3 Jt ws 
moved in Arrelt of Judgment, that in this Scire facias, there was no vi & armis, 
this being omitted; foz that in treſpaſs he ought to lay this to be done vi & at- 
mis, and ſo in a Scire facias upon a Recognizance, where Battery is laid to be, this 
ought to be with vi & armis accozding to the Pꝛeſidents. 

Haughton Juſtice. This is a Recognizance, foz the keeping of the Peace, and 
there is contra pacem in this, and ſo this includes vi & armis, here it is ſaid that 
he did beat ſuch a Pan, and ſo had bzoken his Recognizance, but dot not ſay this 
to be vi & armis. 

The Court clear of opinion upon the firſt moving of this, that this was well 
enough without laying this to be vi & armis. 

And ſo by the Rule of the Court Judgment was given foz the Plainciff. 


Wintall Plaintiff, againſt Childe the Vicar, 
Defendant. 


1 a Pꝛohibition upon a Suit in the Spiritual Court, by the Defendant the 
Uicar of D. fo, Tithes: A Pꝛohibition pzayed upon his Plea there, of amo 
dus decimandi, to pay ſo much yearly to the Parſon of Dale, in diſcharge of his 
Tithes, and the ſame Plea there diſallowed. 


The 


cn, lod ew e 


- 
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The whole Court agrisd, This modũs, between him and the Parſon, will not Judgment fac 


— 


riſcharge him from payment of Tithes, as to the Uicar; and therefoze by the the Plaintiff. 


Xule of the Court, a Conſultation was granted, 


Tallerne Plaintiff, againſt Wright Defendant. 


f 2 an Action upon the Caſe upon a pꝛomile, the caſe being, that in conſideration of Action ciſe, 
[ 40 |. given by the Plaintiff to che Defendant, he did allume, and pzomiſe to take vpon a pro- 


the Son of the Plaintiff foz his Appzentice, 
Trade,and alſo to find him during all chat time, with,Peat, Dzink and Apparel;the 
Plaintiff ſets fozth in his Declaration that he had paid the 40 1. to the Defendant, 
- and that the Defendanc accozding to his pzomile,had not found his Son with Beat, 
Mink and Apparel, during that time; and foz this cauſe, foꝛ bzeach of pzomile the 
Action bzougcht 3 upon Non afſumplit pleaded, a verdict was given foz the Plain- 
tiff, It was moved foz the Defendanc in Arreſt of Judgment, that. the Decla- 
ration was not good, becauſe he hath not ſhewed therein that the Defendant had ta⸗ 
ken the Plaintiffs Don to be his Appꝛentice, and that if he never was his Appꝛentice, 
there could be then no bzeach of pzomiſe. Jt was then urged foz the Plaintiff, that 
the Declaration was good; fo2 where thzee ſeveral Conſiderations are laid, and 
the one not depending on the other (as in this Caſe) there he may well lay the bzeach 
upon every one ok them, oz any one of them; here the Action is bzought foz his not 
finding of him with Peat, Dzinkand Apparel; and therefoze this is to be admitted, 
that he had firſt taken him foꝛ his Appꝛentice befoze any luch default could be laid to be 
in him this being only a ſubſequent default, after his taking of him as his Appꝛentice. 
At 3 time the Court inclined to be of opinion foz the Plaintiff, and to dil⸗ 
allow of this exception taken to the Declaration. 75 
Afterwards this caſe was moved again, upon the bringing in of the poſtea, and 
urged fo2 the Plaintiff, that the Declaration was good, foz it ſhall be taken by 
intendment, that he had taken him foz his Appzentice, the agreement being in con⸗ 
ſderation of 40 1. given, the Defendant did aſſume, as befoze;and it is lad, that the 
40 l. was paid, and thzee ſeveral things pꝛomiled to be done by the Defendant, it is 


included that he had taken him foz his App2entice,foz the Adion here is not ground⸗ 


ed, foz his not taking him foꝛ his Appꝛentice, but only foz his not nike ok him 
mith che laid neceſſaries, of Meat, Dink and Apparel acco2ding to his pzomile. 
Croke Juſtice, The Uerdic here doth not aid this. If he was not his Appzen- 
tice, then there was no cauſe of Action, It cannot be accepit ſervum, if non poſuit. 
The Declaration had been better, if he had ſhewed therein expzeſly, that he had 
taken him foz his App2entice. RE 7 
Haughton Juſtice, The Declaration here is inſufficient, this aſſumpſic ſtands 
1. That the Defendant was to take the Plaintiffs Son foz his Appzentice foz 9 
2. Ye was to inftruct him in his Trade, in this it is not limited fo2 what time. 
And 3. He was to find him him Peat, Dink and Apparel, durante termino 
prædicto of his Appzenticeſhip. 


* 
* 2 


Ik he hath not taken him as his Appꝛentice, then the term is not as yet begun, 


foz when he is his Appꝛentice, he is to find him in this manner, but not befoze he is 
his Appzentice 3 and therefoze of neceſſity he ought to have made an expꝛels aver- 
ment in his Declaration, that he had taken him foz his Appꝛentice Foz if one do 
| Pomiſe to make t6 another a Leaſe of his Youſe,from ſuch a day, to ſuch a dap, faz 
| even years, and the other doth pzomile to repair this. In an Aion _ = 

aſe, 


foz nine pears, and to teach him his ts 


Jac. 406. 
1 Ro. Rep. 414. 


— 
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Caſe, bꝛought upon this pꝛomiſe fox not repairing of the Boule, he ought to lap in 
bis Declaration, that he had made the Leale to him of the Youle, oz the Derfaraticn 
not good; lo here in this Caſe, foꝛ if he do not take him as his Appꝛentioe, he is not 
to perkoꝛm the other part of the p2omile ; fo that the Declaration here is altoge⸗ 
ther inſufficient, and lo Judgment ought to be given foꝛ the Defendant, 
Dodderidge Juſtice. The Uerdict here ſhall not aid matter in Law, ag this 
Caſe is, here all is true, and yet the Declaration is inſufficient. Upon Non aſſum 
ſit here pleaded by the Defendant 3 all is found againſt him, (S) that he did ac, 
ſume as befoze 3 all this is true, and yet no cauſe of Action foz the Plaintiff, if the 
Plaintiffs Son was not in facto, his Appꝛentice; if the Plaintiff did not offer his 
Son to be his Appzentice, then he cannot inſtruct him in his Trade, noz yet tyed 
by his p2omile, to find thoſe neceſlaries of Meat, Dink and Apparel; and chere, 
foze the Plainciff ought to have alledged this in his Declaration, that he had taken 
bim foz his Appꝛentite, and this to enable him to have an Action foz this bzeach, In 
3 E. 4. fol. 21, 3 E. 4. fol. 21. where an Abbels retains one foz ſo much to ſerve her in the ſervite 
a. b. of Husbandzy. In an Action of Debt, foz this, he ſhewed that he was retained, but 
doth not ſhew (as he ought to do) that he had ſerved her accozdingly; and foz this 
cauſe the Declaration ruled to be bad: So here in this Caſe, che Plaintiff ought 
to have alledged, that he offered his Don to him fo his Appzentice, he ought to 
alledge ſufficient bzeach, to intitle him to have this Action, which here he hath not 
done, ; | , 
Croke. This doth pꝛeluppole a thing to be firſt done by the Plaintiff, (S) he 
is to put his Son to the Defendant, to be his Appzentice, foz he may take iſſue with 
the Plaintiff upon this (S) that Non poſuit ; the Plaintiff here would have tacita 
2 this cannot be, the Plaintiff hach here omitted the very foundation of 
is Action. 
judgment The Court clear ok opinon againſt the Plaintiff, that the Declaration was not 
quod querens good; and therefoze by the Rule of the Court, Judgment was entred, quod que- 


Nil capiat per rens Nil capiat per billam. 
Alan. ns Nil capiat pe | 


Hodge Plaintiff, againſt Yaviſour Defendant. 


bs. ' 

ARion upon ]? an Action upon the Caſe foz a pzomiſe, the Plaintiff delivered certain Clothes 
the Cale for to the Defendant foꝛ ſo much, & lic indebitatus fait, tu him in fo much, the De- 
Rs fendant poſtea, in conſideratione inde, did aſſume, and p2omile to pay this à year 
1 Rel A3. after; foz not payment thereof the Action bꝛought, upon Non aſſumpfit pleaded, a 
Uerdict was given fo2 the Plaintiff, 

It was moved foz the Defendant in Arreſt of Judgment, that this pꝛomiſe Fould 
not bind him, it being laid, quod poſtea in conſideratione inde, he aſſumed to pay 
this, which pzomiſe is grounded upon a conſideration that is paſt, and ſo not goov 
to raiſe a pzomile, and here he may have Debt fo2 his Goods. 

Croke Juſtice. If a Pan owes to another ſo much foꝛ certain Goods, and he de- 
mands of him when he will pay him foz them, who anſwers at ſuch a time, and the 
other agrees unto it, this is good; and the Law will here imply a tacite conſide- 
ration, by the Lawannexed unto it. | | | 

Haughton Juſtice. Jn conſideration that the Plaintiff hath built a Youſe fo: the 
Defendant, he did allume, and pꝛomile to pay him lo much, this is executed, here 
the aſſumpſit is fox Pony, this is to be paid upon requeſt 3 here the Defendant 15 
clogged with a Debt continually, and therefoze this is here a good conſideration to 
raile a pzomile, 


Dodderidge. 
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Dodderidge Juſtice. Mere is a pꝛomiſe made fo2 the payment at a day certain, 
till whichtime the lame was fo2zbozn,and therefoze this is a good conſideration 3 here 
the expzeſs pꝛomile ſhall not take away che Action upon the Caſe implyed, (S) if foz 
fear he will pay here, the Action upon the Caſe foz the firſt contract ſtill remains, 
foz if one be indebted to another in a ſum of mony, and ſaith unto him, Ik he will 


- fozbear him till Chꝛiſtmals he will then pay this to him; this is good. Eut if he 


arreſt him befoze foz this, what remedy ſhall he have No Action upon the Caſe 
{oz this. 5 EE ",. 

The Debt here always continues; and no diſcharge can be made of this, but by 
the payment of it. | 


The Court therefoze over-ruled the exception as being of no fozce, and declared Judgment 


the pzomile to be grounded upon a good conſideration and therefoze by the Rule of $v<* for the 
the Court Judgment was given foz the Plainciff, | Plaintiff, 


Sir John Cutts Plaintiff, againſt Bennet 
Detendant. 


1 an Action of Debt foz Rent reſerved upon a Leaſe foz years, bzought by debt for kent. 
the Plaintiff as Adminiftratoz, in the detinet, having Letters ok Adminiſttation 
to him granted; upon Nil deber'pleaded, a Uerdict was found foz the Plaintiff; It 


was moved in Arreſt of Judgment that the Declaration was not good, foz that 


he declares as Adminiſtratoz without chewing fozth literas adminiſtratorias, and 
though this be after a Uerdict, this ſhall not help this defeit, | . 


The Court was clear of opinion that this wasa great overſight in the Clark, and 


that no amendment can be of this: And lo without farther debate it was adjourned, 


Afterwards this Caſe was moved again, and the ſame matter inſiſted upon in 
Arreſt of Judgment as befoze, the not ſhewing foth the Letters of Adminiſtration ; 
this omiſſion being matter of ſubſtance, and not aided by any Statute after Uer⸗ : 


dit, 36 H. 6. fol. 31. if an Acion bzought by an Crecutoz, as Adminiſtratoz, 6 fl. 6. f. 31. 


he onght to ſhew fozth the Teſtament, betaule this is the means to enable him to his 
Action, As in Debt upon a Bond he ought to plead hic in curia prolat. MEA 
. Dodderidge Juſtice, This is a very plain Caſe, that here he ought to have 
ſhewed the Letters of Adminiltration 3 the point here is, whether this omiſſion be⸗ 
ing after a Uerdic, ſhall be ſuch a material matter as ſpall vitiate the Decla- 
ration, | 

It was urged foz the Defendant, that by reaſon of this material omiſſion the 


Declaration is not god; and to this purpole a Caſe was remembzed in 39 & 40 35 8. 40 Elis. 


Eliz. between Edwards and Stapleton, in a Writ of Erroz, the ſame Erroz allign⸗ cc. 
td foz not ſhewing fo2th literas teliamentarias, and the Judgment reverſed foz 
— becauſe it is matter ok ſubſtance and material, and nor aided by any 
tute. & bt 
The Court were of opinion that this Declaration. was bad, this omiſſion: being judgment 
matter of ſubſtance ; and therefoze the Rule of the Court was, Quod querens Nil 4% Je 


a a Nil capiat pe- 
caplat per billam. billam. 


Young 
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f —— 
Caſe, bꝛought upon this pꝛomiſe fox not repairing of the Boule, he ought to lay in 
bis Declaration, that he had made the Leaſe to him of the Voule, oz the Dertaration 
not good; lo here in this Caſe, foz if he do not take him as his Appzentice,he is not 
to perfozm the other part of the pzomiſe; ſo that the Declaration here is altoge⸗ 
ther inſufficient, and lo Judgment onght to be given fox the Defendant, 
Dodderidge Juſtice. The Uerdic here ſhall not aid matter in Law, ag this 
Caſe is, here all is true, and yet the Declaration is inſufficient. Upon Non aſſum 
ſit here pleaded by the Defendant 3 all is found againſt him, (S) that he did ac, 
ſume as befoze > all this is true, and yet no cauſe of Action fo2 the Plaintiff, if the 
Plaintiffs Son was not in facto, his Appꝛentice; if: the Plaintiff did not offer his 
Son to be his Appzentice, then he cannot inſtruct him in his Trade, noz pet tyed 
by his pꝛomile, to find thole necellaries of Peat, Dzink and Apparel ; and there; 
foze the Plaintiff ought to have alledged this in his Declaration, that he had taken 
him foz his Appꝛentite, and this to enable him to have an Action foz this bzeach. Ju 
3 E. 4. fol. 21, 3 E.q. fol. 21. where an Abbels retains one foz ſo much to ſerve her in the ſervice 
a. b. of Husbandzy. In an Action of Debt, fo this, he ſhewed that he was retained, but 
doth not ſhew (as he ought to do) that he had ſerved her acco2dingly; and foz this 
cauſe the Declaration ruled to be bad: Do here in this Caſe, the Plaintiff ought 
to have alledged, that he offered his Son to him fo; his Appꝛentice, he ought to 
alledge ſufficient bzeach, to intitle him to have this Action, which here he hath not 
done. i 0 
Croke, This doth pꝛeluppole a thing to be firſt done by the Plaintiff, (S) he 
is to put his Don to the Defendant, to be his Appzentice, fo2 he may take iſſue with 
the Plaintiff upon this (S) that Non poſuit; the Plaintiff here would have tacita 
Confeſſio, this cannot be, the Plaintiff hach here omitted the very foundation of 
his Action. 3 i 
judgment The Court clear ok opinon againſt the Plaintiff, that the Declaration was not 
quod querens good; and therefoze by the Rule of the Court, Judgment was entred, quod que- 


Nil capiat per rens Nil capiat per billam. 
billam. , N P Pe 4 


Hodge Plaintiff, againſt Vaviſour Defendant. 


i . 
ARion upon 1 an Action upon the Caſe foz a pꝛomiſe, the Plaintiff delivered certain Clothes 
rhe Cale for to the Defendant foꝛ ſo much, & tic indebitatus fait, to him in ſo much, the De- 
_ fendant poſtea, in conſideratione inde, did aſſume, and p2omile to pay this a year 
Rota +13 after; foz not payment thereof the Action bꝛought, upon Non aſſumpfit pleaded, a 

Uerdict was given fo2 the Plaintiff, 

It was moved foz the Defendant in Arreſt ok Judgment, that this pzomiſe ould 
not bind him, it being laid, quod poſtea in conſideratione inde, he aſſumed to pay 
this, which pzomiſe is grounded upon a conſideration that is paſt, and ſo not goov 
to raiſe a pꝛomiſe, and here he may have Debt fo2 his Goods. 

Croke Juſtice. If a Pan owes to another ſo much fox certain Goods, and he de- 
mands of him when he will pay him foz them, who anſwers at ſuch a time, and the 
other agrees unto it, this is good; and the Law will here imply a tacite conſide⸗ 
ration, by the Lawannexed unto it. | | 

Haughton Juſtice. Jn conſideration that the Plaintiff bath built a Youſe fo; the 
Defendant, he did allume, and pꝛomile to pay him lo much, this is erecuted, here 
the aſſumplit is foz Pony, this is to be paid upon requeſt ; here the Defendant 15 
clogged with a Debt continually, and therefoze this is here a good conſideration to 
raile a pꝛomilſe. 


o 


Dodderidge. 
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Dodderidge Juſtice. Mere is a pꝛomiſe made fo2 the payment at a day certain, 
till whichtime the lame was fozbozn,and therefo2e this is a good conſideration 3 here 
the expꝛels pꝛomile ſhall not take away the Action upon the Caſe implyed, (S) if foz 
fear he will pay here, the Acton upon the Caſe foz the firſt contract till remains, 
foz if one be indebted to another in a ſum of many, and ſaith unto him, If he will 
- fozbear him till Chziſtmaſs he will then pay this to him; this is good. Eut if he 
arreſt him befoze foz this, what remedy ſhall he have - No Action upon the Caſe 
foz this. | „ | | 
The Debt here always continues; and no diſcharge can be made of this, but by 
the payment of it. | | bY 
The Court therefoze over-ruled the exception as being of no fozce, and declared judgment 
the pzomile to be grounded upon a good conſideration and therefoze by the Rule of given for the 
' the Court Judgment was given foz the A I 


Sir John Cutts Plaintiff, againſt Bennet 
Detendant. 


15 an Action of Debt fo2 Rent reſerved upon a Leaſe foz years, bꝛought by bebt for Rent: 
the Plaintiff as Adminiſtratoz, in the detinet, having Letters of Adminiſtration 
to him granted; upon Nil debet pleaded, a Uerdict was found foz the Plaintiff; It 
was moved in Arreſt of Judgment chat the Declaration was not good, foz chat 

he declares as Adminiftratoz without ſhewing fozth literas adminiſtratorias, and 
though this be after a Uerdict, this ſhall not help this defet, | om 

The Court was clear ok opinion that this was a great overſight in the Clark, and 
that nd amendment can be of this: And lo without further debate it was adjourned, 

Afterwards this Caſe was moved again, and the ſame matter inſiſted upon in 
Arreſt of Judgment as befoze, the not ſhewing fozth the Letters of Adminiſtration 3 
this omiflton being matter of ſubſtance, and not aided by any Statute after Uer⸗ g 
dict, 36 H. 6. fol. 31. if an Action bzought by an Crecutoz, as Adminiſtratoz, 36 Hl. 6. f. 31. 
he ought to ſhew fozth the Teſtament, betaule this is the means to enable him to his 
Action, As in Debt upon a Bond he ought to plead hic in curia prolat. . 

Dodderidge Juſtice. This is a very plain Caſe, that here he ought to have 
ſewed the Letters of Adminiſtration 3 the point here is, whether this omiſſion be⸗ 
ing after a Uerdic, ſhall be ſuch a material matter as ſhall vitiate the Decla- 
ration, | 

It was urged foz the Defendant, that by reaſon of this material omiſſion the 
Declaration is not god; and to this purpoſe a Caſe was remembzed in 39 & 40 39 be 40 Lis. 
Eliz. between Edwards and Stapleton, in a Writ of Erroz, the ſame Erroz allign⸗ cc. : 
td foz not ſhewing fo2th literas teſtamentarias, and the Judgment reverſed foz 
2 becauſe it is matter of ſubſtance and material, and nor aided by any 

tte; | 

The Court were of opinion that this Declaration was bad, this omiſſion: being judgment 

matter of ſubſtance ; and therefoze the Rule of the Court was, Quod querens Nil 4% dee 


Nil capiat pet 
caplat per billam. bellan. 


Zoung 
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Toung Plaintiff, againſt the Biſhop of Rocheſter 
Defendant. | 


Entred Termin. Hillar. 13 Jac. B. R. 
ROT. 02. 


A Writ of 1 a Mrit of Erroz to reverſe a Judgment given in the C. B. in an Action of. 
1 LL Maſt, the Biſhop declareduygn a Leaſe made by himſelf, whereas in truth thy 
5 2 ſame was made by his P2edeceſſoz, this Erroz aſſigned and inſiſted upon to reverſe 
the Judgment foz this variance hetwen the Oziginal Writ and the Oeclarati⸗ 
on, the one being of a Leaſe made by his Pꝛedeceſloz, and the Declaration being ofa 
Statute of 18 Leaſe made by himſelf; and that this is not aided by the Statute of 18 Eliz. capite 
Elis. c. 14. 14. of Jeofailes, Coke 5. pars, fol. 37. a. b. Biſhops Caſe 3 this very Caſe in ef; 
Coke 5. pars, fect, and reverſed fo2 this cauſe in an Action upon the Cale 592 a pꝛomile; there 
- as by the Mrit, the Obligation was alledged to be made by Thomas Ware any 
! * Chriſtopher Biſhop, and in the Court he was named George Biſhop. | 
Judgment was given fo2 the Plaintiff; a Mrit of Erroz. bzought, and this ya 
riance between the Oziginal Writ, and the Count aſſigned foz Erroz, and inſiftey 
upon the point there, Whether this was aided by the Statute of 18 Eliz, capite 
Nota, The 14. there reſolved that this variance between the Oziginal Mrit, and the Count 
difference, Wag not remedied by 18 Eliz. uo: by any other Statute 3 and the difference ta⸗ 
ken when there was an Oꝛiginal Writ, which in matter of ſubſtance varied 
from the Count, this not remedied by the Statute ; otherwiſe it is where there 
was no Dziginal Writ at all. And ſo it was urged, that in this Caſe foz this va⸗ 
riance the Judgment ought to he reverled, OY | 
Againſt this, Jt was urged that this Caſe differs from Biſhops Caſe; fo; 
there the variance was in the ſubſfance of the Declaration, in the name, being 
material, but not ſo here, being, whether he held by Leaſe of the Biſhop o 
not. HM | 
Dodderidge Juſtice, Here is an Action of Maſt, and the Declaration is ups 
on one Leaſe, and the Oziginal Writ is upon another Leaſe, the ©ziginal 
Writ being upon a Licence made by the Pzedeceſſo2 of che Biſhop, aud the De- 
claratton is upon a Leaſe made by the Biſhop himſelf, and ſo a material variance 
between them, | 3 
The Court agreed herein that this was a material Erroz; and this variance 
Jeg te- not amendable, no; any ways aided by the Statute of 18 Elizabeth, that the 
veriee» “ Judgment given foz this caule is erroneous, and therefoze by the Rule of the 
| Court, foz this Erro the Judgment was reverſed. . : 
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Lewes Plaintiff, againſt Walter Defendant. 


Entred Termin. Trin. 14 Jac. B. R. 
Rott. 39. 


r N an Action upon the Caſe foꝛ ſcandalous woꝛds, upon Non cuip. pleaded, a Uer- An Action up- 
| din was found foz the Plaintiff; It was moved fo2 the Defendant in Arreft of 97 the cale for 
Judgment, that. the wozds were not actionable, being, (S) That the Defendant ſaid, 1 Ro Rep. Hor 
that one John Pierce did ſay that Pr. Lewes the Plaintiff did ſay, That there was 1 Rol. Ab. 64. 
no Pzince in England, ubi revera, Lewes the Plaintiff did never ſpeak theſe wo2ds, 55. 75. 

and averred, That Charles the Pzince was then in England: The Plaintiff alſo Cro. Jac, 406. 
in his Declaration lets fozth, that he was of good Fame and a Juſtice of 413. 

eace. | : | 

Jt was urged that theſe woꝛds are not actionable, in regard, that by a favourable 
conſtruction the P2ince might be in another Realm, there being no cercain time 
erpzeſſed when the wozds were (poken, | | | | 

And it os further urged, that this was but a Repozt which he had from the hear- 

of another. 1 | 
Foz the Plaintiff it was urged, chat this is all one, as if he himfelf had ſpoken 
the wozds. | | | | 

Ne odendee Juſtice. Ik he had ſpoken theſe wozds-in the time of Queen 
Ela. this had then been true: Here it is not ſhewed when Pierce did ſap this, and 
this is very material; what if one ſhould ſay that 1. S. ſaid, that a Stranger ſaid, 
that the Plaintiff had murthered ſuch a one, whereas in truth he did not ſay ſo, 

4 Court demanded to lee the pꝛeſident which was cited of the Lady Morriſons 

ſe. | | 

Haughton. By the ancient Law, he which repozts falſe, news of another, ought 
td bzing in the party who ſpake it, oꝛ elle he himſelf to haet e ſame puniſhment that 
was to be given co ſuch a repoꝛter of falle news. Fo | * 

Afcerwards, at another time two pzeſidents were 'p20duced, and ſhewed to the E 
Court in this Cale; che one of them between the Lavp Morriſon and Lane, 5 Jac. 5 Jac.B R. Etc. 
in B. R. the other 41 Eliz. the Lo2d North and Coneys Caſe, a Caſe of hearſay, as 4 Eliz.&c. 
this Cale here is, and adjudged that the Acton did well lie, and che ſame affirmed 
here in a Writ of Ero2, —_— | 

The firſt pzeſivent, that he heard another ſpeak ſuch wo2ds of the Lady Morri- 
lon, by reaſon of which wo2ds he lolt her Parriage (the wo2ds (aid to be ſpoken 
by a. Scat) the Plaintiff had Judgment here, and the ſame affirmed in a Writ of 
Erroꝛ in the Exchequer Chamber, Sms br 8 

Haughton. This Action is grounded upon the Statute ok Weſtminſt. the firſt, Stat. of 27 
ap. 34. foz contriving of falle news; and 5 R. 2. cap. 5. Me ought to bzing in 7. the firſt 
the party which he hath averred to have ſpoken the words, 02 he himlelf ſball be ad⸗ 4. 2 
judged to be the ſpeaker of them. — 8 | "7 

Dodderidge. The matter here doth not reff upon the repozt, but upon the ſtb- 
ſtance of — wozds, foz that the Pꝛiuce might be out of the Realm when the wozds 
were ſpoken, 1 % ä | 

Haughton. The averment here, that no ſuch wozds were ſpoken; makes this 
matter ſtrongeſt againſt him, | | 9 ah bs 

The Court at this time inclined to be of opinion, that the wozds were not acti⸗ 
mable, becauſe che time is not ſhewed when che wozds were ſpoken ; but fo che 

Ox | matter 


— 
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Term. Villar. 
14 Jac. B. R. 
this Caſe mo- 
ved again. 


The Duke of 
Buckinghams 
Caſe. 


Sir william 
Walgrave a- 
gainſt Agard. 


matter of the repoꝛt of the other, this is good andacttonalle, and that accozdin - 
the two pꝛeſidents befoze rememb2ed, and adjudged in point; and la without any 
further debate, this Cale reſted upon a Curia adviſare vult. 

Afterwards, (S) Termin. Hillar. 14 Jac. B. K. this Cale was moved again, and 
two matters inſiſted upon in Arreſt ok Judgment. 

I. Eecauls this is but a Rep92t that the Plaintiff did ſay ſo, and not that he did 
ſay ſo himſelf, | 

And 2. That no Action lieth fo2 thele wozds, - - 

It was urged foz the Plaintif?, that the Action well lieth foz theſe wozds, they 
being ſpoken on purpoſe co dzaw him into diſpleaſure, and to cauſe him to be ſuf; 
peced in point of his Allegiance, and that is as much as to ſay, that there was ng 
King,fc2 Rex eſt princeps populi,theſe are woꝛds of very great ſcandal ; One ſaid of 
a Peer of the Realm, (S) of the Duke of Buckingham, that he had no moze 
Conſcience than a Dog; theſe were held ſcandalous wozds, and an Action de ſcan- 
dalis magnatum lieth fo2 theſe wozds; aud if ſpoken of another perſon, ofa Gentle⸗ 
man, an Action upon the Caſe lieth, 3 

Sir William Walgraves Caſe againſt Agard, who ſaid to his Servant, J am 
a true Subject, but thou ſerveſt no true Suvjec, adjudged, that fo2 theſe wozds an 
Action upon the Caſe well lieth, becauſe it was laid, that the wozds were ſpoken 
malitioſe, to d2aw his life in queſtion, as in this Cale here. | 
Allo it was there in that Cale adjudged, that to ſay, That ſuch a one is not the 
Queens Friend, are wozds actionable, and that Cale was affirmed in a Writ ok 
Erroꝛ in the Extheqtter Chamber. 8 

It was urged foz the Defeudant, that if there had ben laid a communication to 
have ben of the King, and ok his Illues, there it might then have ben other⸗ 
wiſe ; but here the wozds are ſpoken ſuddenly, and it might be, that at the ſame 
time the P2ince was int Scotland; and fo2 one to ſay that the Pzince is not in Eng- 
land, and that ng Prince is in England, is all one, : 

1. Haughton. It is plain, that ik he ſpeaks of the P2ince, that the Adion lieth, 


notwithſtanding this be of the hearſay of others, 


But foz the ſecond mieter, If ſcandalous wo2ds be ſpoken of a Man, who is not 


fully deſigned by the wont themſelves, but by an innuendo, in this caſe the Adion 


will not lie: As if a Man hath four Dons, and one ſaith, that one of the Sons ok 1.S. 
(he having four Song did commit a Robberp(innuendo ſuch a one of them )foz theſe 
wo2ds thus ſpoken no Action lieth ; tir if it be denoted in certain, as if one doth 
ſay unto a' Feme⸗covertꝭthat her Pisbaud is a Thief, an Action upon the Cale well 


Liech, becauſe the perſon defamed is certainly defigned ; but here in this caſe now in 


queſtion, the flapder is not certain, but by an imiuendo, fo? it is, that he ſaid that 
there is no Pzince in England, (innuendo, Charles the P2ince of England,) every 
Duke is a P2ince, and Iv the wozds as they are here laid, are to general: And 
Walgraves Cale is not Ick to this Caſe, fo2 thgge it is laid that he did ferve Bir 
— . Walgrave, and lo the wo2ds as they are here laid, are not adton- 
a e. 6 "+ 4 — 3630 by . 

2. Dodderidge. Ehe Action as it is bꝛought, well lieth ; It is agreed that 
the woꝛds themlelves are actionable ; the wozds clearly are not enfozced by the 
innuendo, it doth not reſt here upon the innuendo, but upon the denotation of the 
perſon, | TY | : 

If one ſaith the Parſon of Dale hath committed ſuch a Robbery, an Action up⸗ 
on the Cale foz theſe wozds well lieth, if he aver in his Declaration, that he was 
the Parſon of Dale when the wozds were ſpoken. | £3 
This Caſe hath bern here adjudged, wozds ſpoken to a Feme-covert, (S) Thy - 
Pusband hath committed ſuch a Felony, an Action lieth foz theſe wozds; foz here 
the perſon of whom the wozds were ſpoken is ſufficiently deleribed 3 fo 2 is 
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this caſe, the woꝛds themſelves ſufficiently deſign the perſon 3 with us here, Dukes 
and Earls are Pzinces in their degrees, becauſe they do wear Crowns: But when 
ſpeech is of the P2ince, by this is meant the moſt eminent, where here in England 
one ſpeaks generally of the Pzince, — ' + . _. 5 

It is to be underſtood the eldeſt Son ok the King, lo here is a ſufficierit denota- 
tion of the perſon of whom the words were ſpoken, and therefoze the Acion here 
is well maintainable, and ſo Judgment ought co be given foz the Plainciff, 

3. Croke agreed with him herein, that the Action well lieth: Eut if che per- 
ſon was to be noted by an innuendo, the Ad ion would not then lie, but here the 
perſon by the wozds. themſelves is well deſigned 2 Ik one will ſay to any of us, 
That there is no Pzince, he ought foz ſo ſaying to be pzeſently imp2iſoned, qui 
bene interrogat, bene docet, theſe wo2ds are ſcandalous, being ſuch as ſhall make 
the party ſpeaking of chem, in danger of his Mead and Life, & fama, tides, & occu- 
Jus, non patiuntur ludum ; here is a ſufficient denotation of the. perſon, the hear⸗ 
ſap of another is not material, the Action well lieth, and Ludgment ought to be 
given foz the Plaintiff, =. "_ 3 Ws | 
' Mountague Chief Juſtice agred with them herein, that theſe wozds are acion- 
able, and that they are here very well explained. FE: 

Ic is true, that in an Action upon the Caſe foz wozds, 1. Voit ought to make the 
fame Conſtare de perſqna: 2. Verba applicare ad perſonam; here in this Cale 
both theſe are well done, when he ſaith, The Pzince, it cannot be intended of any 
other than the eldeſt Son of the King : An innuendo ſhall not ſupply defects, that 
which is doubtful it will make plain, but that which is wanting cannot be ſupplied ; 
hete it is explanatozy, we are not here to underſtand moze P2inces.z wozds ſcan⸗ 
dalous ſpoken of a Subject, ſhall be taken accozding to the rule of Law, in 
mitior ĩ ſenſu, but when they are ſpoken of che King, oꝛ Pzince, and are touching 
matter of Allegiance, they. are there always to be taken in graviori ſenſu; here 
the wozds are ſcandalous, foꝛ which the Plaintiff had juſt cauſe of Action, the De⸗ 
loin good, and fo by the Rule of the Court; Judgment was given foz the 

aintiff, 


Milward Plaintiff, againſt Maby Defendant. 
Entred Termin. Paſch. 13 Jac. B. R. 
Rot. 680. 
[2a Writ of Erroz to reverſe a Judgment given in the Court ok C. B. in 


an Action of Treſpals foz an Aſſault and Battery, where the Plainciff declared 
of a Battery done 1 Maij, to bis damage of 401. the Defendant imparls till the 


Term following, at which time che Platniciff: declares again of a Batcery done 


2 Maij, in the ſame year, againſt the ſame Defendant, and upon this Roll it is 
not entred, (alias prout patet) but this is as a new Declaration, and another At- 


tozny in this, and he declares to his damage of 100 l. upon Non culp. pleaded, 
Uerdict and Judgment was given foz the Plaintiff, foz the reverſing of which 


Judgment, a Writ of Erroz was brought: The Erroz inſiſted upon, was this 
variance between the two Declarations ; and to this purpoſe a Tale was cited in 
the time of Queen Elz. between Warner and Winch, in an account fog 20 1. res 
ceived: Ju the Jmparlance Voll he declared foz 18 J. aud in the Plea Roll foz 
» - and foz this variance, being aſſigned foz Erroz, the Judgment was re- 
ed. | -; 


Judgment for. 
the Plaintiff, 
c. 


Error. 


— 
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Term. Hillar. 
14 Jac. B. R. 
this Caſe mo- 


ved again. 


The Duke of 
Buckirghams 


Caſe. 


Sir illiam 
Walgrave a- 
gainſt Fgard. 


fully deſigned by the w 


matter of the repozt of the other, this is good and ackionable, and that accoyding to 
the two pꝛeſidents befoze rememb2ed, and adjudged in point; and la without any 
further debate, this Cate reſted upon a Curia adviſare vult. 

Afterwards, (8) Termin. Hillar. 14 Jac, B. R. this Cale was moved again, aud 
two matters inſiſted upon in Arreſt ok Judgment. 

1. Becauls this is but a Report that the Plaintiff did ſay ſo, and not that he did 
ſay ſo himſelf, | | 

And 2. That no Action lieth fo2 theſe wozds, | 

It was urged foz the Plaintif?, that the Action well lieth fo2 theſe woꝛds, they 
being ſpoken on purpoſe to dzaw him into diſpleaſure, and to cauſe him to be (ur; 
peced tn point of his Allegtance, and that is as much as to ſay, that there was ng 
King,fo2 Rex eſt princeps populi,theſe are wo zds of very great ſcandal : One ſaid of 
a Peer of the Realm, (S) of the Duke of Buckingham, that he had no moze 
Conſcience than a Dog; theſe were held ſcandalous wozds, and an Action de ſcan- 
dalis magnatum lieth fo2 theſe wozds ; and if ſpoken of another perſon, ofa Gentle 
man, an Action upon the Caſe lieth, | „ 

Sir William Walgraves Caſe againſt Agard, who ſaid to his Servant, J am 
a true Subject, but thou ſerveſt no true Duvjec, adjudged, that fo2 theſe wozds an 
Action upon the Caſe well lieth, becauſe it was laid, that the wo2ds were ſpoken 
malitioſe, to d2aW his life in queſtion, as in this Cale here. 

Allo it was there in that Caſe adjudged, that to ſay, That ſuch a one is not the 
Queens Friend, are wozds actionable, and that Cale was affirmed in aWrit'st 
Erroz in the Exthehtter Chamber, . 

It was urged faz the Defendant, that if there had been laid a communication to 
have been of the King, and ok his Jſſnes, there it might then have ben other⸗ 
wiſe ; but here the wozds-are ſpoken ſuddenly, and it might be, that at the ſame 
time the Pꝛince was int Scotland; and fo2 one to ſay that the Pzince is not in Eng 
land, and that ng Pꝛince is in England, is all one. Wn 
1. Haughton. It is plain, that if he ſpeaks of the P2ince, that the Aion lieth, 


notwithſtanding this be of the hearlay of others, 


ter, If ſcandalous wozds be ſpoken of a Pan, who is not 
6 themſelves, but by an innuendo, in this caſe the Adion 
Will not lie: As if a Man hath four Dons, and one ſaith, that one of the Bons of 18. 
Che having four Song did commit a Robberp(innuendo ſuch a one of them )foz theſe 
wowds this ſpoken ud Action lieth; kt if it be denoted in certain, as if one doth 
ſap unto a' Feme⸗covert that her Pusbaud is a Thief, an Action upon the Cale well 


But fo2 the ſecond 


liech, becauſe the perſon defamed is certainly defigned ; but here in this caſe now in 


queſtion, the flander is not certain, but by an innuendo, fo it is, that he ſaid that 
there is no Pzince in England, (innuendo, Charles the P2ince of England,) every 
Duke is a P2ince, and Þ the wo2vs as they are here laid, are to general: And 
Walgraves Caſe is not Ike to this Caſe, fo2 there it is laid that he did ferve Bir 
2 Walgrave, and ſo the wozds as they are here laid, are not action- 
a 8 * xv + _ VE *$id 4 2 

2. Dodderidge. Ehe Action as it is bꝛought, well lieth: It is agred that 
the wozds themſelves are actionable ; the wozds clearly are not enfozced by the 
innuendo, it doth not reſt here upon the innuendo, but upon the denotation of the 
perſon, 1 1 | . 

If one ſaith the Parſon of Dale hath committed ſuch a Robbery, an Action up⸗ 
on the Cale foz theſe wozds well lieth, if he aver in his Declaration, that he was 
the Parſon of Dale when the wozds were ſpoken. A f 
This Caſe hath ben here adjudged, wozds ſpoken to a Feme-covert, (S) Thy 
Pusband hath committed ſich a Felony, an Action lieth foz theſe wozds; for here 
the perſon ok whom the woꝛds were ſpoken is ſufficiently deſcribed 3 fo . is 


I 


> 
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this tale, the woꝛds themſelves ſufficiently deſign the perſon 3 with us here, Dukes 
and Carls are Pzinces in their degres, becauſe they do wear Crowns: But when 
ſpeech is of the P2tnce, by this is meant the moſt eminent, where here in England 
one ſpeaks generally of the Pzince, e. 55 

It is to be underſtood the eldeſt Son of the King, lo here is a ſufficierit denota⸗ 
tion of the perſon of whom the wo2ds were ſpoken, and therefoze the Aaion here 
is well maintainable, and ſo Judgment ought to be given foz the Plaintiff, 

3. Croke agræd with him herein; that che Action well lieth: Eut if che per- 
ſon was to be noted by an innuendo, the Ad ion would not then lie, but here the 
perſon by the wozds. themſelves is well deſigned : Ik one will ſay to any of us, 
That there is no Pzince, he ought fo2 ſo ſaying to be pzeſently impꝛiſoned, qui 
bene interrogat, bene docet, theſe woꝛds are ſcandalous, being ſuch as ſhall make 
the party ſpeaking of them, in danger of his Head and Life, & fama, tides, & occu- 
Jus, non patiuntur ludum; here is a ſufficient denotation of the. perſon, the hear⸗ 
ſap of another is not material, the Action well lieth, and Judgment ought to be 
given foz the Plaintiff, | OS, IS „ | 
- Mountague Chief Juſtice agred with them herein, that theſe wozds are acion- 
able, and that they are here very well explainen. 

It is true, that in an Action upon the Caſe foꝛ wozds, 1. Poi ought to make the 
fame Conſtare de perſona; 2. Verba applicare ad perſonam; here in this Cale 
boch theſe are well done, when he ſaith, The Pꝛince, it cannot be intended of any 
other than the eldeſt Son of the King : An innuendo ſhall not ſupply defects, that 
which is doubtful it wilt make plain, but that which is wanting cannot be ſupplied ; 
hete it is explanatoꝛy, we are not here to underſtand moze Pꝛinces; wozds ſcan⸗ 
dalous ſpoken of a Subject, ſhall be taken accozding to the rule of Law, in 
mitiori ſenſa, but when they are ſpoken of che King, o2 Pꝛince, and are touching 
matter of Allegiance, they. are there always to be taken in graviori ſenſu; here 
the wozds are ſcandalous, foꝛ which the Plaintiff had juſt cauſe of Anion, the Dez 
— good, and fo by the Rule of the Court, Judgment was given foz the 

aintiff, * 


Milward Plaintiff againſt Maby Defendant. 


Entred Termin. Paſch. 13 Jac. B. R. 
Rot. 680. 


[Na Writ of Erro; to reverſe a Judgment given in the Court ok C. B. in 
an Action of Treſpals foz an Aſſault and Batterp, where the Plaintift declared 


of a Battery done 1 Maij, to bis damage of 401. the Defendant imparls till the 
Term following, at which time the Platniciff: declares again of a Batcery done 
2 Maij, in the ſame year, againſt the ſame Defendanc, and upon this Roll it is 


not entred, (alias prout patet_) but this is as a new Declaration, and another At- 


toznp in this, and he declares to his damage of 100 1. upon Non culp. pleaded, 
Uerdict and Judgment was given foz the Plaintiff, foz the reverſing of which 
Judgment, a Writ of Erroz was brought: The Erroz inſiſted upon, was this 


variance between the two Declarations ; and to this purpoſe a Tale was cited in 
the time of Queen Eliz. between Warner and Winch, in an account fog 20 1. res 
ceived: Ju the Jmparlance Roll he declared foz 18 J. aud in the Plea Roll foz 
wh and foz this variance, being: aſſigned foz Erroz, the Judgment was re- 

ried. | 3 i 


Judgment for. 
the Plaintiff, 
c. 


Error. 


2 — 
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It was urged, that in the C. B. one Declaration is there befoze the Impat 
lance, and a ſecond Deliverance after the Imparlance; but that theſe two do make 
but one Reco2d, the firſt is that upon which they p2oceed, and this is the chief ge, 
co2d,and it hath been here reſolved,chat ik the firſt Declaration be god, and the lecom 
bad, the ſame var ping from the firſt, that the Judgment ſhall be given upon the 
firſt, which is good, and the ſecond ſhall be void, this being but a recital of the firg , 
and this variance in the ſecond, from the firſt, is but the default of the Clark, and 
all not make the firſt Declaration to be vicious, but may be amended 3 but if the 
firſt Declaration be bad, and the ſecond good, this ſhall not be amended; foz that 
this is a material variance, and ſhall make all the pzoceedings to be erroneous, The 
ſecond is to be amended, and made to agree with the firſt, but not e converſo. And 
this as it was urged, hath been the uſual courſe of the Court. 

It was further urged, that if here the ſecond Declaration which is upon the zm⸗ 
parlance Roll, ſhall be intended to be a new Declaration, then this is aided by the 
Stat. of 18 Statute of 18 Eliz. capite 14. of Jeofailes, becauſe the ſame is then without any 
Elis. cap. 14a · Dyiginal 3 but if the Declaration, upon the ſame matter doth vary from the Ozi⸗ 

inal, this is not aided. 

Dodderidge Juſtice. If a Pan bzings an Action of Treſpaſs foz a Wattery done 
the eighth day of May, and afterwards in another Term he declares of a Battery 
done the ninth day of May, ſhall theſe two Declarations be taken, and intended to 
be upon one and the ſame Oziginal, when they do lo much vary, and ſeveral At⸗ 
to2nys 2 this cannot ſo be. 

cole 5 pars, fo, Haughton Juſtice. In Biſhops Caſe, Coke 5 pars, fol. 37. There the variance 
37. in Biſhops was between the Writ and the Count, and pet the ſame was taken to be a Decla- 
Calc, ration upon one and the ſame Writ. ' 
Croke Juſtice. The truth of the Caſe is, that all the pꝛoceeding is upon the firſt 
D1iginal 3 and cherefoze this is a variance between the Oziginal, and the ſecond 
Declaration on the Jmparlance Noll. ; 

Dodderidge. In the ſecond Declaration thep uſe to enter, (alias prout patet) and 
ſo by this the ſame to have reference unto the firſt Declaration. | 

Jt was then affirmed unto the Court by Chibborne Serjeant, and George 
Croke, That in a Will of Pꝛiviledge, and in a Scire facias they uſe to make this 
entry, but not in the other Actions, 

Haughton. They in the C.B. do certifie both the Declarations, foz one and the 
ſame Reco2d, therefoze it cannot be otherwiſe intended, but all to be upon one and 
the lame Oꝛiginal. 

Dodderidge. It may be that they are ſeveral Treſpaſles, foz any thing that 
appears to us to the contrary 3 and it map be, that he having miſtaken himſelf in 
the firſt Action, hath bzought this new Action. The better opinion of the Court 
ſeemed to be, that the Judgment was well given, and not erroneous. 


Milward Plaintiff, againſt Mats Defendant. 


Entred Termin. Trin. 14 Jac. B. R. 
Rot. 1527. | 


A Writ of 1 a Mrit of Erro; to reverſe a Judgment given in the C. B. in an Adion of 
Error. Treſpaſs and Ejeument, The Plaintiff declared upon the Jmparlance Roll, 
x Ro.Rep.448. upon a Leaſe made 21 Januarij 10 Jac. habendum a vicelimo Decembris, in 


ro. Jae. 415+ the ſame year fo2 4 years 3 and upon the Iſſue Roll, he declares upon a _ — 
30 an 


— 
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30 Januarij 10 Jac. habendum a viceſimo Decembris, in the ſame pear foꝛ four 
pears; and upon Non culp. pleaded, the Jury give a Uerdict fo2 the Plaintiff, up⸗ 
on the later Leaſe laid to be made 30 Januarij, and Judgment given fo2 the Plain- 
tiff, to reverſe which Judgment, a Wric of Erroz bzought, 

The queſtion moved, and inſiſted upon, was, whether theſe, by any intendment, 
may be taken to be one and the ſame Leaſe, oz divers. | 

The Court clear of optuion, that if Erroz be alligned to reverſe a Judgment, 
which pꝛoves to be no erroꝛ, pet if there be other errozs appearing unto the Court, 
in che Recozd, the Judgment foz theſe Erro2s is to be reverſed, | 

The Uerdic was here found foz the Plaintiff, upon the later Leaſe, of the 30 

f. Januarij. +3 au | 
— Impaclance Roll is the warrant foz all; and here the Plaintiff hath decla⸗ 
red upon another Leaſe differing from that in the Imparlance Roll. 

Haughton. The point of the Acton is that, This is ok one and the ſame term, 
and between one and the ſame perſon, and here the Ejectment in both is laid at one 
and the ſame time, but che Leaſes do vary, here the ſecond Leaſe doth vary from 
the firſt, and therefoze cannot be intended to be the ſame Leaſe, . | 
Jf upon the Imparlance Roll, the Plaintiff declares in Debt, and upon the 
| Plea Roll, he declares in Treſpaſs, and the Plaintiff hath Judgment, this is a 
material variance in a Writ of Erroꝛ to reverſe this; here the vartance makes the 
Judgment erroneous, the Leaſes being laid to be upon. ſeveral days. E257 
Coke 5 pars, fol. 37. in Biſhops Cale befoze remembzed, it is no Declaration 
without an Oziginal, the ſame is not aided by the Jmparlance Roll, here the De- 
claration is in an Ejectione firmæ, and becauſe the variance here is in the point of 
the commencement of the Leaſe, no Judgment ought to have been given, the De⸗ 
tlaration not being good, varying from the Oziginal. of | 

Dodderidge Juſtice. Jt map be, that he having at the firſt miſtaken the Attion, 
he begins anew in the ſecond Declaration. It is good to be well adviſed of this, if 
one declares in one term, upon a Leaſe'mave 21 Januarij, and in another term, 
without an Oziginal, declares upon a Leaſe made 30 Januarij, to begin from the 
20th of October befoze. It is fit that the courſe of the Court in ſuch a caſe ve 
known, whether to have a new Declaration, oz whether the ſecond Declaration be 
but a reviving of the firſt. In the Court of C. B. they there uſe in the ſecond De- 
claration fo2 to enter, (alias prout patet) Jn every Term they are to begin all again 
here we had a Caſe of the Biſhop of Rocheſter, upon a variance. In the firſt 
Declaration, he declared of a Leaſe made by himſelf ; and in che ſecond; upon a 
_ made by his P2eveceſloz 3 and foz this variance the Judgment was re- 
derlex. 3 | | 

Dodderidge & Croke of opinion that this here ought to be amended, and to 
agree with the firſt, hn ROY 3 5 

Haughton doubted of this; ideo Curia adviſare vult, as touching the uſages, and 
the courſe of the Court fo? this, | | : 

The whole Court agreed in this, that the ſecond Leaſe connot be intended to be 
the lame with the fozmer. In the firſt Caſe, it is a Leaſe pzeſently, in perception 
of the p2ofit#; in che ſecond, it is only a Leale in point ok intereſt, and therefoze if 
the ſecond Declaration ſhall not be intended to be upon the firlk Oꝛiginal, it is not 
then good, but variant from the ſame. '' ' i >= » 
Another Ervoz was moved, (8) they being two joynt⸗Tenants in the Ejectione = 
fn; The Jury find him culp. of a moietp, and foz che other moiety they find a 
fpecial Uerdig. J He FH 2 

The Court held this to be no Erro2, c . 3. 

Dodderidge. If one declares in an Ejectione firmæ, upon a Leaſe made of cer- 
tain Land, and he hath title but fo2a-moterp, the Jury are not to conclude 1 — the 
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” — 
moiety, foꝛ they are not to judge upon this, but the Court 3 here the Jury find him 
guilty foꝛ a moiety, and fo2 the other moiety they find a ſpecial Verdi ; here th 
map conclude upon che moiety, foꝛ it may be he entred into one moiety, and not inte 
the other; but if he declares upon the whole, they cannot find him culp. of g 
moiety, a 

The Court utterly diſallowed of this laſt Erroꝛ; And inclined to be of opinigy 
foz affirmance of the Judgment, but the ſame was not p2onounced, noz yet mobed 
again afterwards, but it was ended between the parties, 


Elkin Plaintiff, againſt Vaſtell Defendant. 


Entred Termin. Mich: 13 Jac. B. R. 


| Rot. 204. 
Error. 1 a Writ of Erroz co reverſe a Judgment given in an Ag ion upon the Cale, 
x Rol. K. 411. K foz a pꝛomiſe, the Caſe was this, (8) Waſtell the Plaintifi ſhewed, that it was 


1,Ro.AÞr-216- agreed between him and Elkin, That whereas Waſtell was ſeiſed of a Youſe, and 
of certain Land, that he ſhould ſurrender the ſame to the uſe of the Defendant Elkin, 
and that he was to give him foz the ſame 560 l. and that if he ſold the ſame away 
again, the Plaintiff was to have the moiety, fo2 which he ſhould ſell the lame, over 
and above the 560 l. he ſhewed that accozdingly be ſurrendzed to Elkin the Defens 
dant (but doth not ſhew that he was admitted) and that he ſold the ſame over to 
another, (who was admitted) foz 80 1. moze than the 560 l. The Action bzought 
foz the whole, foz the 560 l. the Plaintiff was barred, becauſe he had received this, 
ideo in miſericordia pro ſalſo clamore, and fo2 the reſidue, he recovered and had his 
Judgment; foz the reverſing of which, a Mrit of Erroz was brought. | 
Divers Errozs were moved, and very much inſiſted upon. | | 
Errors. 1. The firſt Erroz, becauſe the Plaintiff ſhewed in his Declaration, quod ſeiſi- 
tus fait in dominico ut de frodo, ſecundum conſuetudinem manerij de Rameſden, gf 
the Youlſe, & de una virgata terræ nativæ, and doth not ſhew that the ſame was Cu- 
ſtomary Land, 
The Court agreed they could not intend this to be Copy-hold Land, but that he 
* to have alledged expꝛelly, that this was held by Copy, oz to have ſhewed ſome 
uch matter. | | | 
2. A ſecond Erroꝛ, It is alledged, that it was agreed between them, that the Plain⸗ 
tiff ſhould ſurrender, and that the Defendant ſhould give him ſo much Pony, and 
they do not alledge a pꝛomile to ſurrender. 7 
F = to this, Jt was ruled by the Court, that (agree) implies a good p20- 
ml e. 8 
3. A third Erroz, betaule it is not ſhewed that the Defendant was admitted ac- 
coꝛding to the ſurrender. | | | 

This Erroꝛ the Court allo over-ruled, becauſe the conſideration is laid to be that 
be ſhould ſurrender,and not that the other ſhould be admitced, 

4. A fourth Erroz, The conſideration is, that the Plaintiff ſhould ſurrender to 
the Dekendant, and that the Defendant Gould give him 560 l. and if he ſold this a- 
gain foz moꝛe, that the Plainciff ſhould have the moity of ſo much as he ſhould receive, 
moze than the 560 l. the Erro2 herein alledged was, becauſe foz one part of the pz0- 
mile the Plaintiff was in miſericordia, and foz the ſecond part, the Judgment is, 
that the Plaintiff ſhall recover, and this is all but one p2omiſe,although it extends 
it ſelf unto divers bzanches,and therefoze as it was urged, the Plaintiff ought * 
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to have been barred fo2 the whole, oz to have recovered, and not to have been in miſe⸗ 
ricordia f02 any p arr. | 
Co this anſwer was made, that this was no Crroz, foz that the Plaintiff here 
zemanded the 560 1. upon the firlt part of the pꝛomile, and becauſe there were pay- 
ments made of this, and acquittances given, the Plaintiff was barred, ideo, fo; 
this in miſericordia, but foz the reſidue, fo; which the ſame was ſold above the 
560 1, the Plaintiff recovered, the ſame being but one p2omile, yet foz twoſeveral 
things, and lo the Judgment was well given, N . 
Coke. It is plain, if there be but one conſideration, although divers branches, 


pet the ſame is all but one p2omilez as to this, the p2eſidents are fit to be ſeen, where 


upon one pꝛomile, which conſiffs upon ſeveral bzanches,part perfo2mev befoze the 4; 
tion bzought,whecher the Plaintiff ſhall be foz this in miſericorgia pro falſo clamore, 


the other part of che p2omtſe not being perfozmed. A think he fhall not be in mitc- 


ricordia in this Cafe, | 

Haughton Juſtice. If this had not been here laid, to be ſuch Land as is lurren⸗ 
derable (S) Copy-hold Land, then there had been no conſideration at all, 

Coke agreeed with him herein; 

It was urged, and 3 E.3. cited foz it, that a Pan may be ſeiſed of fee-fimple Land, 

ſecundum conſuetudinem manerij. 2 

Coke. Ju conſideration that pou ſhall furrender to me, J pzomiſe to pay pou fo 
much if the lurrender be made; but this is void being of Fee-ſimple Land, and by 
this the conſideration fails, becauſe it appears not, that the ſame was Copy-hotd 

Land, 

As to this Crro2, becauſe he doth not alledge-an admittance, This is no Erroz 
at all, foz the party ought to ſue to be admitted, the Plaintiff hath done all which 
in him is, and all which he ought to do, fox he hath ſurrend2ed to the uſe of the o⸗ 
ther, and this is god, and he to give 560 l. fo: this Copy-hold, and if he ſells the 


Hume away foz moze, then to give him alſo the moiety of the overplus, the ſurrender 
was made accozvingly, afterwards he ſold this foz 80 l. moze than the 560 l. fozty 
pound of which was due to the Plaintiff, this not paid, but he ſhewed an acquittance 


foz 560 J. adjudged this to be no bar foz the 40 l. but the Plaintiff alſo demanded 
the 560 l. this ſhall not be a bar to him, foz the other 40 1. but as to this, he 


ought to recover. And'as-fo2 this, becauſe the Defendant hath not paid this, he is 
. + td be in miſericordia, | 


An Dbjection was then made, that here the pzomiſe was not made to pay the 
40 J. but the motety of that foꝛ which he ſhould ſell the lame, over and above the 560 l. 


- and here it is laid accozding to the pꝛomiſe to pay the moiety of 80 1. 


Coke. Here is but one p2omiſe made, and if he omits one part, then Non al- 
jumplit modo & forma, is good foꝛ this. | 
It was then urged, Jn conſideration of a ſurrender to be made to the uſe of ano- 
ther, the partyto whoſe uſe the ſtirrender is to be made, doth aſſume and pꝛomile to 
pay him fo much; he ought to ſhet?; that this is Copy-hold Land, fo2 this may be 


_ © Fe-imple Land, and-as it was urged, it hath ben here adjudged, that F&- 


ſimple Land map be ſurrendzed (S) by the cuſtom. - 


Coke. It is ſufficient to ſay that He lurrendzed Fee-fimple Land, ſecundum 


8 manerij generallp, without ſhewing lpecially the cuſtom to de 
"i: a 0 | 8 + 
_ Afterwards, at another time this Caſe was moved again; and it was urged, 
that the.aſſumpſit here is grounded upon the ſurrender of a Copy-holy Eſtate, to pay 


o much Pony, and it is not ſhewed that the Defendant wis ever admitred unto 
this Copp⸗hold Eſtate, accoꝛding to the furrender, and that ikihe was not apmitted 


he cannot ſurrender this again. 


As touching the milcricordia fo2 the Plaintiff, who recovered, Jt was urged, 


that 


Fermin. Mich. 14 ac: Part lll 


placito 52. 


— 


that where the Plaintiff is barred in part of his demand, there 'foz this he ought ta 


be in miſericordia: And it was further urged, that if one pꝛomile but a releaſe of 
part, it ſhall be good fo the whole. ; 
Haughton, Although it be but one p2omiſe, pet the ſame may well extend to le⸗ 
veral things. 5 3 
Dodderidge. Ik it be but one p2omile, a relcale will extinguiſh all. The ques 
ſion here will be, whecher they are diſtinct pzomiles oz not. J take them to be two 
dilkinct pꝛomiles. : | 
1. If he ſurrender, he then aſſumes to pay him ſo much, (S) 56501. 
2. If he ſurrenders aud ſclls she ſame away to another, then he doth pꝛomile to 
give him the motety of what he ſhall ſell the ſame foz,over and above the (560 l) ſo 
that they are two ſeveraland Tiltinc pꝛomiles, the one from the other, and the re, 
leaſe doth not go to the later part of the pꝛomile; but if one pꝛomile, then all is gone 


„ 


by the releaſe, Ik one enters into a Fond, afterwards the Dbligee doth releaſe unta 


him all Actions 3 afterwards he enters into another Obligation. The Oblige 
after — an Action of Debt upon both the Bonds, the Defendant pleads che re; 
leaſe of all Actions, he ſhall have a Judgment upon one of che Bonds, but foz che 
other he ſhall be in miſericordia. 

Croke Juſtice agreed with him herein, that they are here ſeveral and diſting pꝛo⸗ 
miles, and that the Plaintiff ſhall be amerced pro falſo clamore. 

Haughton. If one be bound to another by his pꝛomiſe, to do and perfozm two 
— yy party may well by wozd, free, and diſcharge him of part, and ſotomake 
thts ſeveral, 

. Dodderidge. If it be one entire thing, J doubt whether he may diſcharge part 
of it by his releaſe 3 but here they are ſeveral and diſtine + the releaſe of the firſt part 
here, is not any releaſe of chat ſum which he is to pay, being the moiety ofthe overs 
plus, fo2 which he ſhall ſell the ſame over and above the 560 J. Ik a Pan ſells two 
Pozſes foz 20 l. the one of them being the Yozſe of a Stranger, the other nat, but his 


24 Hl. 8. roots OWn, ik the one be defeated he ſhall pet have an Action foz all the 20 1. foz that the 
Caſes, fol. 9. contract is entire, as appears 24 H.8. Brooks Caſes, fol.g. placito 52. 


Nota, That as touching this point, the Judges all agred that the Judgment 
was well given, and ought to be affirmed. 


As to the other matter befoze moved, (S) that here are two ſeveral ſurrenders | 


alledged, and it is laid that the laſt Durrendze was admitted, but not the firſt. 

To this Haughton Juſtice ſaid, That if a Copy-holder ſurrenders his Eſtate tothe 
ule of I. S. who again ſurrenders the ſame to the uſe of I. N. and the Lozd admits 
I. N. this is good; Foz the acceptance of the ſurrender by J. S. is in Law an ad⸗ 
mittance of him, | 

And ſo if a Copy⸗ holder ſurrenders his Eſtate to the uſe of 1. D. and the Lo2D 
meting with him, laith, Such a ſurrender is made to pour uſe, to which J do a- 
gre, oz J am content therewith, and that pou ſhall be my Tenant; theſe ſapings 


thall amount unto good admittances, and ſhall make him to be a good Copp⸗holder, 


without anp further admittance. | 

Dodderidge. It a Pan hath a reverſion, and grants this to another foz ſo much. 
And if he grant this over to another foz moze, then topay the moiety of che overplus 
which he had gained; the grant is made to him, and he grants the ſame over foz 
moze 3. Jf J bzing my Action upon the Caſe upon the pꝛomile, J ought expzelly to 
ſay, That to my firſt grant, the particular Tenant did attozy, lo here he ought to 
ſbew an admittance of him upon the firſt ſurrender, to enable him thereby to lur⸗ 
render this over to another, the which he cannot do, if he Himſelf was not admitted 
upon the firſt ſurrender made to him, oz to his uſe, and ſo this ought to be 


lhewed, | | 
Haughton 


| ww 


— 
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Haughton. The pleading is good as it is, without. ſhewing the admittance; this 
wall be intended, the ſame not being the. ellential part of a Copy-holder, foz he 
may be a good Copy-holder without admittance, . - -. 
Afcerwards at another time, this Caſe was moved again. 
- Haughton. It is mentioned in the Recozd, that ſuch a day in March the Wiit of 
rro2 was received, and afcerwards in June following, a-procedendo was. granted 
to them to pꝛoceed: The Wait of Erroz was bzought afcer the award of the Court, 
hut befoze any Judgment was entred, and therefoze not well bzought; and ſo a 
cocedendo to the inferioz Court, ſed quia Neſcitur quæ damna, ideo a Wzit of 
Enquiry of damages granted, and befoze the return of this, the Mzit of Erroz 
hought, and befoze any Judgement given, the matter reſting upon a Curia ad- 


vilare vult. 


odderdge. The Writ of Erroz is here v2ought, after the award of the 


Court, and befoze any Judgement given, and ſo the Wric of Erroz, and the pro- 
cedendo are both of them idle, and to no purpoſe, and it reſtech now, as if no 
Writ of Erroz had been b2ought ; and is like unto the caſe in a Mrit of account, 
the Writ of Erroz to be, ſi judicium inde reddicum ſit; then to certifie the Reco2d, 
here the Court received the Mrit of Erroꝛ, but it is not ſhewed between what per- 
ſons, no2 pet in what caule this is, ſo not good. ; 
A matter of Diſcontinuance was then urged; . .. ET 3 TE 

Upon this, the Clerks of the Court being demanded, did certifie the Court, 
that after the matter reſted upon a Curia adviſare vult, day was to be given co the 
Plainciff, uſque, wich a ceſſat quouſque. „% „% 

Dodderidge. Here the matter is now upon a point of Diſcontinuance, whether 
it be diſcontinued, oꝛ not, upon the Mrit of Erroz 3 there it is entred, ceſſat pla- 
citum quouſque, Without laying, uſque ad proximum terminum, oz to ſuch a time 

certain, as the uſe is to be in this Court, ceſſat quouſque, this ſhall amount unto a 
Curia adviſare vult: It is here to be conſidered, whether there ought to be a conti⸗ 
nuance entred to a day certain, oꝛ nor. ; ö 
Flaughton. It fs no continuance, if it be not unto a day certain. 

Dodderidge. It is not laid, quouſque proximum terminum, no} pet quouſque 
proximam curiam if it had bien ſo, this had ben a good continuance, but not ſo 
as it is there, and therefo2e by the Rule of the Court, the Judgment was affirmed, 
notwithſtanding any of the fozmer Errozs alligned, which were all overruled by 
the Court, only ſome doubt was conceived, upon the point moved of the diſconti- 
nuance, wherein only the Court was not fully ſatisfied, but pet agzeed the Jadge- 
ment to be well given; | | . 


4bbors Plaintiff, againſt Johnſon 
Defendant. 


ET NEC 


that he requeſted the Defendant to pay thismony, which he vid not do; unde upon 
this, the Defendant demurs in Law, 0 171 70 my NI 


The ſole point inſtſted upon, was, ang non-payment of rhe mony 
3% 10 at 


udgment af- 
tmed. 


— 
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at the day by the Defendant, be a pꝛefent fogfeiture of the Counter-Eond, 03 tet 
without any other damageYJapning thereby unto the Plaintiff, _ , 

It was urged fo2 the Defendant, that this is no fozfeicure of che Counter/xgg 
becauſe he is not as pet auy ways damnified by reaſon of this default, ng Motels 
being lied out againſf him, 18 E. 4. fol. 27, 28. this matter there debated ; where 
the condition of the Bond was fo2 ſaving of him harmleſs, being tound fo; the 
other 3 the Defendant there pleaded, Quod non fuit damnificatus; the Plaintiff 
there ſhewed, that a plaint was affirmed againſt him, ſo that he durſt not go Out of | 
his Pouſe about his buſineſs, and fo by this he was damnified, 

It is there urged by Choke, that this is no fozfeiture, till the Sheriff hath ar; 
reſted him, fo2 though a Capias be out againſt him, peradventure the Sheriff will 


.F. 


not take him, noz execute his Wzic, and then no fozfeicure, | [ 
Jt was urged therefoze, that he ought in facto, to ſhew ſome particular matter 
of damnification. A 


On the other ſide it is there urged by Littleton, that he had notice of the Capias, ay 
and that therefoze he ought to appear in perſon, o2 be utlage, and ſo came to Lon- 
don, retained an Attozuep, and by this damniſted. 

2 E. 4. fol. 15. The Condition of the Bond there was, that the Delendant, at 
his own colts, ſhould warrant and defend to the Plaintiff certain Land foz twelve 
years, of which he had enfeoffed the Plaintiff ; and this againſt all perlong; ik 
ouſted by a ſtranger, the Bond. fozfeited by the wozd defend; 26 UH. d. fol. z. b. 

26H. 8. f. 3. b. 16 Eliz. Dyer f. 328. and 2 H. 4. f. 9. a. b. to this purpoſe, 4 H. 7. f. 12. Brock. tit. 
dc. Coditions, placito 128, 129. 40 E. 3. fol. 20. he is to ſhew how he ſaved him 
harmilels, » gail s fe. qenſt i $ 

Cok 5 pars, fol. 24. in Broughtons Caſe, there is a particuler Damnitication 
ſhewen, the Plaintiff himſelf paying:the mony 3 but ic was urged, that the non- 
payment of the mony at the day, is no pꝛeſent bzeach no2 foxfetture. 

Foz the Plaintiſf it was urged, that this non-payment at the dap, is a pꝛelent 
forfeiture of the counter⸗bond: That the Demurrer here is not good; the Delen⸗ 
dant pleads Non damniticatus, the Plaintiff ſets fozth'a requeſt by him made to the 
Defendant, to pay the monp, the which he did not pay 3 all this. ſhewed by the 
Plaintiff, ano to this the Wefendant demurs in Law, | 

It was urged, that this non-papment at the day, is a p2eſent fo2feiture of the 
coanter-bond, and that fox theſe reafons; (S.) | | 

1. The Plea of Non damnificatus, implies in it a ſaving harmleſs, and he ought 

to have ſhewed how he ſaved him barmicſs, nt | 
2. The Condition by this non-payment is bꝛoken, becauſe there is a p2eſent 
penalcp by this given, and a loſs hereby incurred on the Surety, 

Like unto the Cale in Littleton, in his Chapter of Conditions, where the con- 
dition is to make a Feoffment, and befoze this perfozmed, he takes a Wife, o2 doth 
acknowledge a Statute, this is a pzeſenc beach, becauſe a p2eſent loſs and charge 
this is the reaſon of the Warrantia CHiirtz, which map be ſued befoze queſtioned, 
as appears by Fitz. Nat. Brev. quia timet implacitari. 

Haughton ſuſtice. A Damnification will not be by a bare fear, 

- Poflderidge Juſtice. This matter ig yery well:dghaged, in 18 E. 4. fol. 7.7 
befoze temembzedar And lo wichout- any further debate, this Caſe. was a 
Jansen r t Onan 3293 1003) , 3 30UGD © ons. 175 
Termin. Hllar. Akterwards, (S.) Termin. Hilla. 44. Jac. B. Re, this, Caſe was moved again, 
14 Jac. B. R. xc. ann the ook of 18 F. 4. and Broughtons:Caſe, Cokes5 pars, were cited. 5 
- Tbe Court agread herein, that che conditiom being ts lave the Plaintiff harmieſe, 
the whith he Defendant here hath not done, by his failer of payment at the day,by: 
the which he hath put the Plaintiff in danger to be Krreſted, which 4s a damnifica-, 
tion unte him, -and:logonſequencly-#peſenc bzeach,of. the Condition, and, fo1s 
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feithre of the Counter⸗Bond, and that by reaſon of the Defendants non-payment 

of che mony at the day, the Plaintiff had jult cauſe of Action upon his Counters - . 
nd, that the Action was well bꝛougbt, the Dekendants demurrer not god; and Judgment for 

ſo by the Rule of the Court, Judgement was given, and ſo entred foz the che Plaintiff, 


Plaincitf, 6 per curi am. 


Porter Plaintiff againſt C hapman 
Defendant. 8 


TN a Wait of Crro2 to reverſe a Judgement given in London, in an Jdion up- A writ of Er- 
[ on the Caſe upon an Aſſumpſit: The Erroz alligned was, becauſe two ſeveral ror. 
Allumpſits were laid, the one void, the other good; a Uerdic foz the Plaintiff, 
ind entire damages given * the Jurp. | ITT, | 
The Court agreed this to de a clear Erroz, and foz this Erroz, by the Rule of the 


adgment re- 
Court Judgement was reverſed, 


verſed per cu- 
riam. 


Beresford Plaintiff againſt Gooderidge 
Defendant. C2 


15 an Action upon the Cale againſt the Defendant, as Executoz, upon a pzomiſe An Action a- 
made by the Teſtatoz foz a Parriage Poztton 3 upon Non aſſumpfit pleaded, a gainſt an Exe- 
Terdic was found foz the Plaintiff, ; | + 
Ic was moved in arreſt of Judgement, that this Action lieth not againſt the Ex- cro. Jad 44. 
ecuto2, foz this Allumpfit of his Teſtatoz, foz this matter Patrimonial the Exe 1 Ro. Abr. 14. 
cutoz ſhall not be charged with this at the Common Law, if it were not by Deed ; 461. 458. 593. 
and to this purpoſe was cited 45 E. 3. fol. 24. and that upon this difference: Ik , E. 3.24. 
due doth pzomiſe another to give him ſo much, if he doth marry ſuch a one, oz if he 
doth marry his daughter, foz this he ſhall ſue at the Common Law, and bis Exe⸗ 
tutozs ſhall be liable foz this after his death; otherwiſe it is where he aſſumes to 
gibeſo much with his Daughter in Marriage, foz this Suit ſhall be in the Spiritual 
Court, (S) in Court Chꝛiſtian, and not at the Common Law, and the Executoz foz 
this is not there to be charged. | | 
And upon this difference are theſe Books, (S.) Fitz. Nat. Brev. tit. Prohibition, p5,, Nat Br 
f 44. A. and fol. 50. 5. in Conſultation 14 E. 4. fol. 6.b. 15 E. 4. f. 32. 17 E. 4. f. 4. tit. prohition 
19 E. . fol. 10. Plowdens Commentaries, fol. 305. in Sharington & Pledals Caſe, 44. A. title 
but of 22 E. 3. Lib. Aſſiſar. placito 70. Fitz. tit. Prohibition, placito 2. Brook tit. Debt, e : 
ag 134. & Brook tit. Juriſdiction, placito 63. 20 E. 4. fol. 3. b. 36 & 37 H. 8. 0 LV. 
r, fol. 59. Latimers Cale, 45 E. 3. fol. 24. placito 30. Fitz. tit. Juri ſdiction, pl. 15. 
& tit. Executors placito 40. In Debt he cqunted, how that a Covenant was had 
lerween him and the Defendant, that if he did take to Wife the Daughter of the 
Delendant, chat then he would be bound to him in 100 J. he ſhewed how that he had 
aken her to Wife ; erception there taken, becauſe this debt was demanded upon a 
Covenant, touching Patrimonp, the which ought to be tried in Court Chaiſrian, 
by the Statute of Articuli Cleri; but becauſe he demanded the Debt upon a Deed, by 
ce of which it became in Law to be a Covenant; it was therefoze raled main⸗ 
linable ; otherwiſe if without deed. | 1 40 
A Pꝛeſident was cited in this Court, betwern Sanders and Eltarby, in an Action N 
wen che Caſe againſt the Exetutoꝛ, upon the pꝛomile ofa Teftatoz foz a Parriage ea 
Poxcion, which was Mich. 1 3 Jac. B. R. entred Termin. Trin. 13 Jac, B. R. Rot. 7 
| Y Hh 2 alter 
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at the day by the Defendant, be a pꝛefent fogfeiture of the Counter-Xond, 03 tt 
without any other damageYJapningthereby unco the Plaintiff, _ . 

It was urged fo2 the Defendant, chat this is no fozfeicure of che Counter-Eony 
becauſe he is not as pet auy ways damnified by reaſon of this default, ng Pzoteſs 
being ſited gut againſf him, 18 E. 4. fol. 27, 28. this matter there debated ; where 
the condition of the Bond was foz labing of him harmleſs, being tound to, the 
other ; the Defendant there pleaded, Quod non fuit damnificatus; the Plaintiff 


his Pouſe about his buſinels, and lo by this he was damnified. 

It is there urged by Choke, that this is no fozfeiture, till the Sheriff hath ar; 
reſted him, fo2 though a Capias be out againſt him, peradventure the Sheriff will 
not take him, noꝛ execute his Mit, and then no fozfeicure, | 

It was urged therefoze, that he ought in facto, to ſhew ſome particular matter 
of damnification. | 


and that therefoze he ought to appear in perſon, oz be utlage, and ſo came to Lon. 
don, retained an Attozuep, and by this damniſted. 

2 E. 4. fol. 15. The Condition of the Bond there was, that the Delendant, at 
his own coſts, ſhould warrant and defend to the Plaintiff certain Land foz twelve 


ouſted by a ſtranger, the Bond.fozfeited by the wozd defend; 26 H. d. fol. 3. b. 
26H. 8. f. 3.b, 16 Eliz. Dyer f. 328. and 2 H. 4. f. 9. 8. b. to this purpoſe, 4 H. 7.t. 12. Brock. tit. 
8c, Coditions, placito 128, 129. 40 E. 3. fol. 20. he is to ſhew how he ſaved him 

harmleſs, QI jen 3 ft 3 

Cok 5 pars, fol. 24. in Broughtons Caſe, there is a particuler Damnification 
ſhewed, the Plaintiff himſelf paping the mony 3 but it was urged, that the non 
papment of the mouy at the dap, is no pꝛeſent bzeach noꝛ fozfetture. 

Foz the Plaintiff it was urged, that this non-payment at the dap, is a pꝛelent 
forfeiture of the caunter⸗ bond: That the Demurrer here is not good ; the Defens 
dant pleads Non damniticatus, the Plaintiff (ers fozth'a requeſt by him made to the 
Defendant, to pay the monp, the which he did not pay 3 all this ſhewed by the 
Plaintiff, ano to this the Wefendant demurs in Law, 

It was urged, that this non-papment at the day, is a p2eſent fozfeiture of the 
coanter⸗ bond, and that fox theſe reakons, (8.) | 

1. The Plea of Non damnificatus, implies in it a ſaving harmleſs, and he ought 

to have ſhewed how he ſaved him harmleſs. + 1 47 

2. The Condition by this non-papment is broken, becauſe. there is a pꝛeſent 
penalty by this given, and a loſs hereby incurred on the Surety, 

Like unto the Caſe in Littleton, in his Chapter of Conditions, where the con- 
dition is to make a Feoffment, and befoze this perfozmed, he takes a Wife, oz doth 
acknowledge a Statute, this is a pꝛelent bꝛeach, becauſe a p2eſent loſs and charge 
this is the reaſon of the Warrantia CHittæ, which may be ſued befoze queſtioned, 
as appears by Fitz. Nat. Brev. quia timet implacitari. 

Haughton Juſtice, A Damnification will not be by a bare fear, 

- Dofderidge Juſtice. This mattes ig yery well-dghaced, in 18 E. 4. fol 27,25; 

belege temembzedar Ind lo without: any further, debate, this Caſe was ads 

ane er t ene 231 mon) hg eee Gus 1 
Termin. Bitar, Afterwards, (S)). Termin. Hillar. 14 Jag. B. R., this Caſe was moved again, 
14 Jac. B. R. c. and the ook of 18 K. 3. and Broughtons,Caſe, Coke. 5 Pars, were cited 
- Tbe Court aged herein, that che; condition being ts fave the Plainciff harmleſe, 
the whith.the-Defenpane here hath not done, by his failer of papment at the day,by: 
the which he hath put the Plaintiff in danger to be Arreſted, which is a damnifica:, 
tion ung him, -and:lo-gonſequently-# meſent bzeach.of. the Condigiop,; * — 
5 + i eitur 
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« 


— mn), 


there ſhewed, that a plaint was affirmed againſt him, ſo that he durſt not go out of | 


On the other ſide it is there urged by Littleton, that he had notice of the Capizs, | 


years, of which he had enfcoffed the-Plaintiff ; and this againſt all yerſong; if 


1 


E ao ur — r "I e 


Stan Fe. eb tes. dts. a M— 13 — 


fare Ill Termin. Mich. 14 Fac, 9 235 


* 


feithre of the Counter-Lond, and that by reaſon of the Defendants non-payment 
of che mony at the day, the Plaintiff had juſt cauſe of Action upon his Counter- . 
nd, that the Action was well brought, the Defendancs demurrer not god; and Judgment for 
ſo by the Rule of the Court, Judgement was given, and ſo entred foz the he Plaintiff, 
Plaintiff, — per curi am. 


Porter Plaintiff againſt C hapman 
Defendant. - 


TN a Wait of Crro2 to reverſe a Judgement given in London, in an Jdion up- A wric of Er- 
[ on the Cale upon an Aſſumpſit: The Erroz alligned was, becauſe two ſeveral ror. 
aſſumpſits were laid, the one void, the other good; a Uerdic foz the Plaintiff, 

d entire damages given 5 the Jury. | 1 ; 

The Court agreed this to de a clear Erroz, and foz this Erroꝛ, by the Rule of the . re- 


Court Judgement was reverſed, 2 vere FE 


Beresford Plaintiff againſt Gooderidge 
Defendant. 8 


15 an Action upon the Cafe againſt the Defendant, as Executoz, upon a pꝛomiſe An Action a- 
made by the Teſfatoz foz a Parriage Poztton 3 upon Non aſſumpfit pleaded, a gainſt an Exe- 
Uerdick was found, foz the Plaintiff, f 5 9 
It was mover in arreſt of Judgement, that this Action lieth not againff the Ex- cro. ac. 44. 
ecuto2, foz this Allumpſic of his Teſtatoz, foz this matter Patrimonial the Exe⸗ 1 Ro. Abr. 14. 
cutoz ſhall not be charged with this at the Common Law, if it were not by Deed ; 461. 468. 593. 
and to this purpoſe was cited 45 E. 3. fol. 24. and that upon this differente: Ik 4, E. 3. f. 23. 
dne doth pzomiſe another to give him ſo much, if he doth marry ſuch a one, oz ik he 
doth marry his daughter, foz this he ſhall ſue at the Common Law, and his Exe⸗ 
tutozs ſhall be liable foz this after his death; otherwiſe it is where he aſſumes to 
gibeſo much with his Daughter in Marriage, foz this Suit ſhall be in the Spiritual 
Court, (S) in Court Chziſtian, and not at the Common Law, and the Executoz foz 
this is not there to be charged. | | 
And upon this difference are theſe Books, (S.) Fitz. Nat. Brev. tit. Prohibition, Eitz. Nat Br 
f 44. A. and fol. 50. 5. in Conſultation 14 E. 4. fol. 6. b. 15 E. 4. f. 32. 17 E. 4. f. 4. tit. prohition 
19 E. 4. fol. 10. Plowdens Commentaries, fol. 305. in Sharington & Pledals Caſe, 44. A. title 
out of 22 E. 3. Lib. Aſſiſar. placito 70. Fitz. tit. Prohibition, placito 2. Brook tit. Debt, aun 
nay 134. & Brook tit. Juriſdiction, placito 63. 20 E. 4. fol. 3. b. 36 & 37 Hl. 8. + bac * 
r, fol. 59. Latimers Cale, 45 E. 3. fol. 24. placito 30. Fitz. tit. Juriſdiction, pl. 15. 
& tit. Executors placito 40. In Debt he cqunted, How that a Covenant was had 
between him and the Defendant, that if he did take co Wife the Daughter of the 


Delendant, that then he would be bound to him in 100 l. he ſyewed how chat he had 


her to Mike; erception there taken, becauſe this debt was demanded upon a 
Covenant, touching Batrimony, the which ought to be tried in Court Chziltian, 
by the Statute of Articuli Cleri 3 but becauſe he demanded the Debt upon a Deed,by 
inte of which it became in Law to be a Covenant; it was therefoze rated main- 


 ainable ; otherwiſe if without deed. 


APz2efident was rited in this Court, betwern Sanders and Eſtarby, in an Action A 
pon the Caſe againſt the Executoz, upon the pꝛomile ofa Tefkatoz foz a Parriage eg a 
Poxcton, which was Mich. 13 Jac. B. R. entred Termin. Trin. 13 Jac. B. R. Rot. ; 
Dh 2 alter 
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after a Judgment here given fo2 the Plaintiff, a Writ of Erroꝛ was bzought in the 
Crchequer Chamber,-and the ſame matter there alledged foz Erroz, as is now here 
| moved in Arreſt of Judgement; another Caſe was allo cited to be in the Exethe⸗ 
xHuban Plain- quer between Hurban Plaintiff againſt Ehot Defendant 3 where the pꝛomile hy 
rift againſt Z- the Teſtatoz was, that in conſideracion that he married his Kinſwoman,he-pzomic 
Hot. to give him ſo much; it was held in the Exchequer, that the Grecutoz was not to 
be charged with this pzomile of the Teſtatoz, to pay the 60 I. pꝛomiled, and 10 l. 
quarterly, in maritagium. . | 5 
Foz the Plainciff & was urged by Coventry, that the Action well lyeth egaing 
the Txecutoz, and as to the Pꝛeſldents cited of Sanders and Eſtarbyes Caſe, that 
was here adjudged againſt the Executoꝛ. A Writ of Erroz was b2ought upon this 
Judgement, but there was nd reverſal of it; Only a Certificate of the Clerks 
was ſhewed, that the opinion of the Judges in the Exchequer Chamber, was con; 
trary to the Judgment here given; but the lame Judgment was not reverſed, And 


as to the otyer Caſe cited of Elyot, chis was differing from the Cale here now in 


47 H. 6. queſtion 3 in 37 H. 6. one there ſaid, marry ſuch a maid, and J will give you ſo much; 
Debt lieth foz this, 

As to the exception taken, becauſe in the Declaration, no Notice appears co be 
given of the marriage; to this it was anſwered, that this is not of neceſſity co be 
given; and ſo the difference will be between ſuch a contract, which is made a Debt 
and a meer collateral pzomiſe, there-if he ſuffer the day to pals, he ſhall loſe it, 
otherwiſe, where it is in Caſe of ſuch a contract as makes a Debt, though he (ufferg 
the day to paſs, yet the Debt and duty here always remains, until the ſame be 
diſcharged by payment; ſo where a pzomiſe doth amount to make a Debt (as in this 
Cale it doth) no notice is to be given, as it hath bed avjudgedz otherwiſe where 
it is fo2 a collateral thing. | OY 
Haughton Juſtice. J do doubt, whether an Action upon the Cale, lieth againſt the 

Sab Executoz, upon the Aſſumpſit of the Teſtatoz, foz a thing oz contract which makez 
89. * not a Debt, upon Coke 9 pars fol. 89, 90, 91. Pinchons Cale. | 

Dodderidge Juſtice. Within theſe thzee pears, in this Court, there was here 
the like Acion bꝛougbt, upon payment to be made at the marriage dap, and 
overthzown foz default of notice given of the marriage day, Ik a man be bound 
to pay to another ſo much mony at the marriage day of J. S. he ought to give no- 
tice to him of this. | NET 

The Court were clear of opinion, that here in this Caſe, notice ought to have 
been given of the Parriage⸗dap, which was not done acco2dingly, and therefoze 
the Court conceived this to be a good cauſe to arreft the Judgment, Lut yet 
they would not over-rule this, but gave directions to ſearch foz Pzeſivents in this 
Cale. 

As touching the* other matter. The Court was cle&r of opinion, that this 
action, as it is here bzonght, well lyeth againſt the Executoz, upon the Aſſumplit 
of the Teſfatoz. | 

This Caſe was afterwards moved again. And as to the point of notice, Jt was 
urged, that no notice is requiſite to be given of the marriage, though part of the 
mony pzomiled, was to be paid upon the Marriage day, foz that this pꝛomile makes 
this to be a good and a true Debt, the which ſtill hach continuance, until it be 
paid. e R 

Trin: 44 Eliz. And accozding to this, It was here adjudged, Trin. 44 Eliz. B. R. Rot. 238, be⸗ 
B. R. &c. twien Hodges and Wareley, That in caſe where the matter demanded, is become t0 
| be a Debt, there na notice is to be given. | 

Trin. 7 Jac, Aud Trinit. 7 Jae. B. R. Rot. 795. between, Brendly and Cobbe, the ſame 
A. e. Caſe in effect, and Judgment there given in an Action upon the Caſe, upon ſuch a 


Pꝛomiſe, without any notice given. Foz this was held not to be requiſite, — 


eee 


ant 
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webt, In Hodges Caſe, there he aſſumed upon the Parriage of his Kinſwoman, 
to yay unto him lo much at the day of che Parriage, at che day he brought his 
Ation without giving him any notice-of the Marriage. 
ment was here given foz the Plaintiff, Et; 
Upon this a Wzic of Erroz was bzought in the Exchequer Chamber, and the 
dgment was there affirmed, | 23 
The other Pzeſidenc of Brendleys Caſe, 7 Jac. there alſo this point of Notice 
was queſtioned, and moved here in Arreſt of Judgment, becauſe uo Notice was 


5 touching Notice to be given in ſuch Caſes, there will be a difference (as it 
vas urged ) where a collateral thing is to be done upon a Parriage⸗ dap, there no- 
tice ought to be given of it. Eut where the thing then to be perfozmed is a due 
debt tothe party who doth not demand this, yet notwichſtanding this remains a 
good debt to him, and foz refuſal to pay this he may akter have his Action, and in 
this Caſe no notice is requiſite to by given, | | 


fHlaughton. The Pꝛeſidents here thewed, are the one of them upon payment to 


be at the dap of Parriage; the ſecond to be upon payment after Marriage, and no 
notice given. Jam of opinion; chat in this caſe, Judgment ought to be given foz 
the Plaintiff, and that the want of notice given, is not material. e 

But in Caſe of a Bond fo2 payment of mony at the day of Parriage, It is to be 


- conſidered, Whether notice be there requiſite, to be given of the day of Par- 


Afcerwards, at another time this Caſe was moved, and urged foz the Defen- 
pant, that this Action lpeth not againſt the Erxecucoz, upon the Aſſumpſit of the 
Tetftatoz, being foz a thing which was impoſſible foz the Teſfatoz Himſelf to per- 
fozm, this being fo2 Marriage⸗monp, to be paid upon pzomile after his death; here 
it is not debitum againſt the Teſtatoz, and therefoze his Executoz ſhall not be 
tharged wich it; to this it was anſwered 3 that in 36 & 37 Eliz. Judgment was 
here given in ſuch g Caſe, befoze Slades Cale now reſolved, Coke 4 pars f.92. That 
an Action lieth againſt the Teſtatoz, and againſt him likewiſe upon an indebitatus 
aſſumpſit; here it is not, as it hath been urged, to pay after his death; but this is to 
be paid, tempore mortis. | 

Ctook Juſtice. The Erecitoz here is chargeable with this, &c. - | 

There is a difference between a Charge, which chargeth the heir, and which 
chargeth the Executoz. If the Teſtatoz upon a good conſideration makes a pꝛomiſe 
to pay ſuch a ſum, one year after his death his Executoz ſhall be charged with 


this. | | 


The Court agreed, that the. Action here well Iyeth againſt the Defendant being 


an Exetutoz fo2 this Aſſumplit of his Teſtatoz, and that no notice is here requiſite Judgment for 
the rialnt! 


to be given of the Parriage; and therefoze by the Rule of the Court Judgment was 
given, and ſo entred foz the Plaintiff, 


2 5 - 1 f 
$. Rawlinſon Plaintiff againſt Greeves , 


Defendant. 


TN an Action of Treſpaſs, The Caſe was this, (S.) A Copy-holder did ſurren- Treſpals. 


der his Copy-hold eſtate to the uſe of another, The which Surrender was p2e- 
ſented at the next Court held oz the Fanoz, and found by the Pomage, and he to 


whole uſe che Surrender was made, was there in Caurt accepted of by the Stew⸗ 


ard, and a Copy by him granted unto him; afcerwarys he to whole ute this Sur-. 
render was made, larrenders the lame again to the uſe of another, who was. p2es 
kenten 
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ſented, and a Copy granted unto him, and he accepted of it as a Copy-holp Tenant, 
by the Tozd. | | , 
The Queſtions inſilked upon were 1. whether be Gould be, by this which is done at 
in Court by the Steward, and by the Copy granted unto him, a perfect and coms F 
pleat Copy-holder, without any other act to be done unto him, | 
And 2, When be ſurrenders again to the uſe of another, which Surrender is Gu 


alfo pꝛeſented in Court, and a Copy granted unto him, and he accepted of foy aCg, ha 
py-hold Tenant by the Lozd, whether this be not an aſſent in Law by the Lo2d = 
to the firſt Surrender, aud ſo to make that party to whole uſe the firſt Surrender ſe! 
was made, and pꝛelented, to be a good Copy-holder, ſo by this enabled to make the * 
ſecond Surrender. | 


p 
It was urged, That by all this which was thus done upon the firſt Surrender al 
by the pꝛelentment in Court, by the Pomage, and by the Copy granted to him hy C 
the Steward, he was not yet a good and compleat Copy-holder, without ſome other 8 
act to be done; a further ac being requiſite to be done by the Lo2d, to give per⸗ U 
fegion unto this Surrender, and to make him a perfect Copy-holder, aud this is a 
fo2 the Loꝛd to admit him; and the entry is, cepit de Domino, o2 Cui Dominus dat 7 
ſeiſmam; but as it was urged, a bare lurrender, and a ** ok this a 
ſhall not amount unto an admittance ; foz that che conſent of the Lo2d is requice 
and that of neceſſity, and befoze admittance of the Lozd, he cannot be a compleat 
Copx-holder. | 
It was further urged, that this acceptance of the Steward, ſhall not amount to 
make a good admittance of Him, as a Copy-holder, and that until he be admitted, 
the Land remains in the firſt Copy-holder, who ſurrendzed the ſame; and fo; this 
12 Eliz, Dyer was cited, 12 Eliz. Dyer fol. 292. and Coke 4 pars fol. 21, 22. Browns Caſe, and 
f. 292. fol. 23. Pennyfathers Cale, touching a poſſeſſio fratris of a Copp⸗ hold eſtate, befoze 
Coke 4 pars, admittance, that here there ought to be an actual admittance of the Lozd of the Te⸗ 
f. 21. Kc. nant, to whole uſe the Surrender was made, befoze which he cannot be a perfect 
Copy-holder 3 foz when a Copy-holder ſurrenders to the uſe of another, befoze ads 
mittance of the Lozd, the Copy-holy Land remains in him who ſurrendzed, any 
not iu the Lo2d, he being uſed but as an Juſkrument, koz the conveying, of this to 
another, and not to take any thing hereby unto himſelf, | 
Againſt this it was alledged, that this Surrender here is duly made, and that ac- 
cozding to the courſe, and this is afterwards pꝛelented by the homage, and accepted 
of by the Steward, and a Copy granted unto him, by which, the Copy of him wha 
firſt did lurrender (S.) the fozce of this is quite gone. | 
It was further urged, that he to whoſe uſe this Durrender was made, did after- 
wards ſurrender to the uſe of another, which Surrender was pꝛelented, and a Copy 
to him granted, and he accepted of by the Lozd, as a Copy-hvdld Tenant; this 
was urged to be a plain aſſent in Law by the Lozd tothe firſt Surrender, and to 
pꝛove this was cited, 46 E. 3. Fitz. title Forfeiture placito 18. and Coke 5 pars fol. 
46 E. 3. Kc. 15. a. in Newcomen & Hodges Caſe there remembzed, where a Parſon doth leaſe 
Coke 5 pars, his Rectozie unto his Patron foz 50 yegrs, who aſſigns this over; Reſolved, 
f. 15. &c, that in this grant is included as well a Confirmation ok the firſt grant, as a grant · 
of this over, And lo here this admittance of him to whom the ſecond Surrender 
was made by the Lo2d, is an aſſent alſo by him unto the firſt Surrender; here the 
entry is compertum eſt per Curiam, that ſuch a thing was done, (S.) that ſuch a 
Surrender to the uſe of another was made, and this pzeſented by the homage, per 
Homagium, but no expꝛeſs allent of the Lozdz no ſuch entry of cepit de domino 
nec admiſſus eſt inde tenens, nec dat ſeiſinam, nothing msze found, but a bare pꝛe⸗ 
fentmenc of che Surrender, whether the ſubſequent fc of*the Lozd upon the le⸗ 
cond Surrender ſhall not in Judgement of Law be an aſſent by him unto the 
firſt Surrender. 


Haughton 


D 


Part Ill. Termin. Mich. 14 Fac. 


239 


— —— 


— N * . NS 5 : 
- Haughton Juſtice. If this firſt Surrender be pzeſented, and a fine paid by him, 
if this be not entred, this will trench far in the Cale. Jt is here found, non aliter 
admiſſus. 2 85 - B 1 N 
i Dodderidge Juſtice. If the Lozd will accept of this ſurrender, if this Sur- 
render be in Court, without all queſtion this is god. But here the fame was extra 
Curiam, but pꝛeſented in Curia, the Lo2d hath the ſame power out of Court, as he 
hath in Court, and here it is: acceptatur per Seneſchallum 

Haughton. Jf-a Copp⸗holder ſurrenders to the uſe of another, and this is pꝛe⸗ 
ſented in Court, Me to whoſe uſe the Surrender was made, ſurrenders to another, 
who 1s admitted by the Lozd 3 afcerwards the firſt ſurrenderer lurrenders to another, 
wherher any thing doth paſs by this the firſt. Surrender here, co the uſe ok 
another, was made out of Court, and this pzeſented in Court (S.) at the next 
Court, whether the Copy-holder be ouſted by chis, oz not? Whether. upon this 
Surrender lo p2eſented in Court, with a Compertum eſt, without any other ads 
mictance, wherher this ſhall be god to make this ſecond Surrender god; 02 if any 
admiccance of the firſt, accozding to the firſt Surrender, be here in Law, oz in facto. 


I not, whether he which made the firſt Surrender, map have the Co9py-hold Eſtate 


again after his Surrender. 3 „ ISI 
It was urged, that he ſhould ha ve his Copy-hold eſtate again, Fo? that this is 
but as a remembzance, oz a pzeparation foz an admittance, wich ought to be ſub- 
ſequent, and in facto. ; 1 . 

It was further urged alſo, that the aſſefſing of a Fine upon him, is no admit- 
tance, But if the Steward accepts a Fine of him, lo aſſeſſed, as of a Copy-holder, 
this is a good admittance of him. And as touching admittances of Copy-holders, It 


was urged, that there will be a difference beiwan admittances of the Steward, 


and of che Kozd himſelf, which may be by an implyed Act; but of the Steward, 

this ought always to be by an expzeſs Act. Allo. an admittance by the Lozd of a 

— may be done out of Court, but by the Steward, this ought to be in 
burt. : .% 

It was alſo urged, that befoze admittance, accozding to the Surrender, the 
Eſtate in the interim, remains in him who made the Surrender, but by the ad- 
mitance, to be transferred over to the other, and not to be revoked, oz counter⸗ 
manded. | 

To make gnod the fir> Hurrender, Jt was urged, that here it is not only found 
to be with a Compertum ett, but allo that he accepted of him, ut tenens, and a 
ſpecial entry in Court made of this, an entry in the Noll, and a Roll chere made 
of it, and that by vertue of this Surrender, the laid Copy-hold Eſtate hath been 
quietly enjoyed ever ſince, 40 Eliz. and the reaſon that no ther admictance was of 


him, was becatiſe he did not agree foz the Fine, to the Lozd, who is but as an 


Inſtrument co convey this to the other, who when he is in, and admitted, is in 
ly by and from him who firſt ſurrendꝛed; and now in this cafe, after 18. years 
quiet pofſeſſion, . the Meir of the party wha firff did Surrender, would avoid this 
— ſo made by his Father, and that koz default of this admittance of 
: Haughton. Here the Steward hath delivered fo him a Copy of the Court Roll, 
but uo admittance was of him; the paint here is, whether this Pꝛeſentment of 
the Surrender, of it ſelf hach abſolutely taken away the Inter eſt of him who made 
this Durrender, . Ik the Load hath aſlenter unts it, then without all queſtion, this 
Intereſt of the firſt Copp⸗holder, who thus ſurrendzed, had, bien perpecually 
taken away from him; here he to whom che firſt Surrender was made, ſurrendecs; 
this to another, and the Lozd admits him, accozding to this Surrender; Whether 
this admittance of him, by Judgment of Law, shall be ſaid firſt to be an ap⸗ 


mittance of the ſecond Zurrender, accozving co the firſt Surrender, thereby to 
d give 
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give him power, and lo to enable him to make the ſecond Surrender; of rhis 2 
doubt. N 
Dodderidge. If this Surrender had ben made unto the Lo2d himſelf, the Cale 
had been then the ſtronger, but here the ſame was to the Steward, who made the 
Entry of it, the Entry ought to be (S) dat domino pro fine, & admiſſus eſt, and he 
ought to have ſciſin of the 1 0b. Plowdens Commentaries, the ſecond part, Hae 
& Bickleys Cale, Induction to a Benefice, reſembled to an admillion of a Copy; 
holder: And ſo without further debate at this time, this Caſe was adjourned to a | 
further time, 

Afterwards (S) Termin. Hillar. 1.4 Jac. B. R. this Caſe was moved again, any 
urged, koz the making good the firſt Surrender, that the Steward may armit: 
That the Eſtate pallech from him, who made the Surrender, and nothing doth 
paſs from the Steward, oz from the Lo2d: That the aſſent of the Lozd makes an 
admittance, which ought to be acco2ding to the Eſtate transferred. That the ac 
ceptance ek the ſecond Surrender; and the admittance of the party upon it by the 
Lozd, implyes (as it was urged ) an aſſent to the firſt Surrender, and that after the 
firſt Surrender, the Copy-holver cannot ſurrender to another, the Eſtate being pal⸗ 
ſed from him by the firſt Surrender. 

Dodderidge. A Copy-holder ſurrenders his Copy-hold Eſtate, befoze admit⸗ 
tance a Treſpas is done upon the Land; the firſt Copy-holder, who made the 
Surrender, ſhall puniſh this Treſpaſs, 

Haughton agreed with him herein, that he ſhall not puniſh the Treſpaſs, if he 
ill continues the poſſeſſion, a 

Mountague Chief "Juſtice. A Copp⸗ holder ſurrenders to the uſe of another, and 
his Heirs; the Steward admits him, and this to him and to the Yeirs of his body. 
Notwithſtanding this admittance, pet the Eſtate ſhall be unto him, accozdiug to the 
Surrender, to him, and to his Heirs, Af a Treſpaſs be done upon the Land alter 
the Surrender, and beſoze admittance, he which made the Surrender, ſhall not have 
an Action of Treſpaſs, foz this Treſpaſs, foz by the Surrender, all his intereſt is 
by him given away from him. 

Dodderidge. A Surrender of a Copy-hold Eſtate, is compared to an Jnducion 
to a Benefice, befoze Induction no poſſeſſion, and ſo befoze admittance no poſſeſſion ; 
pays a Fine, & fecit domino fidelitatem. No poſſeſſion is altered befoze an ad- 
mittance 3 as touching the aſlent of the Kozd. Ik a man grants a reverſion to one, 
who befoze attoznment grants this over to another, the tenant atto2ys to the ſecond 
G2antee 3 this is not good, otherwiſe where it is by fine, the aſſent ought to be as 
the Surrender is, and in the ſame manner; and this pꝛoves, that befoze this, he hed 
no lawful Eſtate in him, by the firſt Surrender. | 

The Court agreed in this, that he to whom, oz to whoſe uſe the firſt Surrender 
was made hath no Eſtate at all in him befoze admittance, 

Dodderidge. The queſtion is, what Intereſt, he which made the Surrender, had 
en the interim, befoze admittance, and whether he may transferre this over to ano⸗ 
ther, oz not. , | 

Mountague. Though nothing be in the party, to whoſe uſe the Surrender was 
made, befoze his admittance, pet by the ſurrender, the whole Eſtate is out of him 
who made the Surrender, and by this his Surrender is paſſed away from him. 

And ſo the Court doubting of this Cale, and differing ſomewhat in opinion, they 
demanded ſight of the Eooks of the Pleadings, and ſo this reſting. upon a Cura 
ad viſare vult, the ſame was adjozned to a further time. Eut the ſame was not 
moved again, but ended between the parties by mediation of friends, 
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Harding and others Plaintiffs, againſt Goſeling 
Defendant. 


Lr Ruben to ſtay pzocedingsin the Spiritual Court, upon a Suit there 4 Prohibition. 


foz Tithes; the Caſe was, That Goſnel libelled there againſt them, foz a 1 Kol. R. 4g. 
modus decimandi, being not paid. 3 
Che Plaintiffs ſuggeſted another modus decimandi, which ſuggeſtion they refuſed K Abg. 282 
to receive 3 upon this a P2ohibition pꝛaped. 284, 293,301, 
Dodderidge Juſtice, The modus decimandi, is as well due to the Parſon, 395» 307. 
as Tithe is at the Common Law, and if the Parſon do libel in the Spiritual 
Court foz a modus decimandi, (as he may do.) and another modus is there ſug⸗ 
geſted, and this refuſed,they may there try and determine this matter touching this 
modus, and no cauſe to grant a P2ohibiton foz this refuſal: But if they dd there 
refuſe the ſuggeſtion fo2 the modus upon this ground, becauſe their Law and our 
Lum do differ in the point of pro; as foz default dt two Witneſſes, one being 


allowable in our Law, but not with them: In this Cale a Pꝛohtbition is to be 


granted, but otherwile they may there as well try the modus decimandi, as the 
right of Tithes. | LS 

But if a Parſon do libel chere foz Tithes in kind, and a modus is ſuggeſted, and 
there pleaded, the which they refuſe to allow, upon this refuſal a Pꝛohibition is to 
be granted: But otherwiſe it is where the Libel is as in this Caſe foz the modus, 
which they may well try, and therefoze no cauſe to grant a Pꝛohibition. | 

Haughton Juſtice. In this Caſe a Pꝛohibition ought to be granted, otherwiſe 
in ſuch Caſes, upon every ſmall difference alledged in the modus, they may try and 
determine the validity of every modus decimandi, which they cannot do by the 
Law; they are not to be ſuffered by our Law to try a modus decimandi there, but 
they ought to be pꝛohibited; and therefoze they pꝛocteding to try this modus, which 
is determinable by our Law, and not by them in the Spiritual Court, a Pzohibicion 
oughe to be granted. | 1 

Dodderidge. No Pꝛohibition is in this Caſe to be granted, foꝛ there they may 
well try and determine this modus by their Law: The Libel being chere oziginally 
{oz the modus; but if there be a difference in their pꝛoccedings, between their Law 
and our Law, as touching the pzobate of this modus, if pꝛoved by one Wicneſs, 
the lame is good by our Law, but not ſo with them without two Mitneſles; ik this 
be the ground of the refuſal of the ſuggeſtion, then a Pꝛohibition is to be granted, 
and therefoze this is fic to be examined whether it reſts upon this point, oz not; and 
if it do ſo, then a Prohibition is to be granted, but not otherwiſe 3 if they only 
Noc#d there td try the modus, fo2 which the Libel was, by pzoof chis may well be 
there examined by them. : 

Croke Juſtice, at this time delivered no opinion at all in this Caſe, | 

By the rule of the Court, this matter was referred to a Clark of the Court, truly 
to examine the difference between them in the Spiritual Court, upon the Libel there, 
and to certifie the Court of this, and ſo this Cale was adfourned to a farther 
time. 

Afterwards this Caſe being moved again. . 5 
Dodderidge. If there be a modus decimandi between the Parſon and the 
Pariſhioners, and he livels in the Spiritual Court to have Tithe in kind, and the 
modus is ſuggeſted, they are in this caſe to be pzohibited 3 but ik he libels there fo2 
the modus, to have this paid unto him, (as he may do) and the other party doth ſug- 
gelt that he ought to have another kind of modus, but not that foz * 
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belled, here the truth of this matter ſhall be tried there; but ik the difference ye, 
tween them, be touching the matter of p2oof of this modus, and wherein their Lam 
and ours do differ in the manner of the pzoof by Witneſles, in this Caſe they are 
to be pꝛohibited; and ſo is 1 R. 3. and 10 H. 7. | 

Alſo if a Parſon do libel there foz a modus, whereas in verity there was ng 
modus, but only a Compoſition of late time betwen the Parſon and the Parig, 
oners to pay ſo much yearly foꝛ Tithes, and not otherwiſe : Jn this Caſe, becauſe 
that our Law andtheir Law do differ in che point of p2eſcription, with them ten 
pears continuance, being a good pꝛelcription, but not fo by our Law, in this Cate 
they are to be pzohibited. | | 

| Haughton. A modus decimandi is pꝛoperly to be tryed and determined by the 
Common Law, and not by them in the Spiritual Court, foz that their Law and gur 
Law do differ in many things, as in point of pzwof of a modus, and in the point of 
Pꝛeſcription. | | 

Croke. A ſpecial modus being there libelled foz, is there to be tryed; yur it 
they differ there in a tempozal matter, they are then there to be pꝛohibited, this being 
triable by the Common Law. ö | 

Dodderidge. Ik they do there refuſe to allow of the pzof, allowable by our 
Law, and wherein they differ from us, they are then to be pꝛohibited not co ſue fo; 
Tithes there: And where there is a modus, if they refuſe to pay this, the Parſon 
may ſue there foz this modus, and this is to be tryed by them; but if in ſucha Cale 
where there is a modus, if the Parſon will libel to have his Tithe in kind, and che 
other ſhews there this modus, which they will not allow of, they are here to be pꝛo⸗ 
hibited, and this ſhall be tryed by our Law. 

Haughton. There is a Cuſtom laid in the ſuggeſtion, this they ought to hit 
right in all the particulars,oz elle they will fail; this was in a Caſe of Fifhing,Tithe- 
Fiſh being libelled foz, oꝛ the modus fo2 the lame; The Parſon to have Tithe of 
the clear gain made thereby; if they allow 500 l. foz the charges of the Uopage 
ſoz Fiſhing, befoze any Tithe to be paid, by this they will make the Tithes of the 
Parſon to be little oz nothing. 

The Court declares that they would ſee the ſuggeſtion, and therefoze by the 
rule of che Court they were to make their ſuggeſtion, and to ſhew the lame to the 
Court, as they would ſtand unto it; and in the mean time the Suit in the Spiritual 
Court to be ſtaped. 


Nota, That 16 die Novembris, Termin. Mich. 14 Jac. Sir Edward Coke Chief 
Juſtice de B. R. was removed from his place, and 18 Novembris, Sir Henry Mountague 
the Kings Serjeant and Recozder of London, was [wozn Chief Juſtice of the Kings 
Bench in his place, . 


Foſſe Plaintiff, againſt Parker and others 
Defendants. 


PLibel in the Spiritual Court, foz the Tithe of Neck-wool of 800 Sheep 

whichthe Defendants had cut, and converted the ſame co their pzoper uſe : The 
Defendants there anſwered that they uſed between Michaelmas and All-holland- 
tide, to cut the Head, Neck and Cars, to pzeſerve their Shep from Uermine and 
Flies, and ſo by this to make the Fleece the better, and that they were to pay the 
tenth Fleece at ſhearing time, but not to Pay any of theſe Neck-Fleeces, being as 
they alledged of no value; The which Plea they there refuſed, and gave a ſentence 
foz the Plainciff againſt them: Foz this cauſe a Pzohibicion was pꝛaped. 
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The Court denyed to grant a Pꝛobibition in this Caſe; 3 
- Haughton Juſtice. There may be much deceit uled in this, as in the Caſe of Ra- 
kings: If purpoſely they will ſcatter Cozn, che Parſon ſhall have Tithe of this, 
inlels it be minus voluntarie ; ſo here, if they cut great Fleces which will yield pꝛo⸗ 
fit, the Parſon is to hove the Tithe of chis, 23 | 

Dogderidge Juſtice. The ſuggeſtion here alledged is, becauſe he paid che tenth 
Fleece at hearing time 3 foꝛ this to be diſchatged of payment of Tithe of the Neck- 
flieces, and that in conſideration of this, che Parſon to have the tenth Fleece after; 
this is due to the Parlon Jure Divino: they make too long Peck⸗ſhearings, and 
upon this colour they uſe to ſhear all the Shoulders alſo, and ſo by this to ſpoil the 
other Fleece : If the Parſon be to have che centh Flece of the Tack, he ought alſo 
to have the tenth Fleece of the Neck, and no reaſon foꝛ the contrary; 

Croke Juſtice. If they tut this Neck-fliece, and convert this to their pꝛoper ule, 
they ought of this to pay Tithe to the Parſon, 


« Jc was then urged, that if ſich abuſe was in the cutting of the Neck-fleeces; 


this ought to rome on the other ſide to ſhew this to be ſo, as in the Caſe of Ra- 


The whole Court againſt this, and denyed at this time to grant a Pꝛohibition, 
{oz that their anſwer in the Spiritual⸗Court, was no ways ſufficient to debar the 
Parlon of his Tithe of thele Neck-flieces. | 


Afcerwatds this was moved again, and the ſuggeſtion appearing to be, that foz AProhibirion, 
this, they uled to wind up che dther Fleeces at their own charge, ſo foz this cauſe a *© 


P;ohibition was granted by the Court; 


The Wife of Hungate Plaintiff, againſt Philips a Conſtable, 
F in Comitat Eborum, Defendant. 


* 
* bs 


Appeal, ann ok che return of this which was read in Court: Then he demands 
ed Oyer of the Capias, and of the return of this which was read in Court: Then 


+ 


. he demanved Oyer of the Capias, with Pzoclamations, and of the return of 


this. n e = 
0 u George Croke fog the Plaintiff made anſwer, (S) Quod vicecomes non 
miſit breve RT „ : 
Coventry. To this the non-return ok the Sheriff of this, ſhall not take away 
the benefit of the Appellee bp this; but at the day the 'parcy appearing gratis, 
the Platntiff vught to decfare againſt him. | 
Curia. fs to this, vicecomes non miſit breve, pou cannot now demand Oyer 


tt the Capias, with Pzoclamations when it is here recozded in Court, Quod vi- 


cecomes non miſit breve, fo ij ts vain fo2 pou to demand Oyer of chat which is 


Page Plaintiff, againſt Davis Defendant. 


1 a Prohibition to the Spiritual Court, upon a Suit there foz a Legacy, the 
Defendant there vid ſuggeſt the Cuſtom of London, of fozraign Attachments 


Pam Appeal, Coventry fob the Defendant demands, x. Oyer of the Writ of Appeal, 


A Prohibition, 


Debt, and ſhews that ſuch a Legacy was given by, &c. and che ſame attached 


koz 
fox Debt, accozding to the Cuſtom of London. | 
Ji 2 : The 
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The Court clear of opinion, that Legacies are not within this cuſtom of London 
of fozeign Attachments; that this Cuſtom doth not extend unto Legacies, fo3 it 
ought to be a Debt certain,oz not within this Cuſtom ; foz that a Cuſtom cannot 
to attach a Legacy, which is not a certain Debt, no2 yet any duty until all the 
Debts are paid, and foz this cauſe a Pꝛohibition was denyed per Curiam. 


Samnel Melitine a Stranger Plaintiff, againſt Hall 
Defendant. 


J2= Action of Debt upon a Bond; the Caſe was this, The Defendauc ws 
indebted by two ſeveral Obligations unto the Plaintiff, conditioned foz the pay, 
ment of 2001. to him, at his Mouſe in Black-Fryers, in Parochia Sanz Anne, 


in Warda de Farrington, 101. of which was paid; the Plaintiff in his Declarg, 


tion lets fozth the payment of the 10 l. unto him in part, and bzought this his Aai⸗ 


on fo? the reſidue of the ſaid 200 l. which was to be paid at his Panſion Pouſe; 


ſudgment for 


per Curi an. 


upon Nil debet pleaded, a Uerdic was given foz the Plaintiff. | 

It was moved foz the Defendant, in arreſt of Judgment, that the Declaration 
was not good, of: . 

Firft, Becauſe it is not ſhewed by the Plaintiffupon which Bond this 101, wg 
paid, which ought to have been ſpecified ; fo2 which omiſſion.the Declaration is 
not good, and foz this 3 H. 6. fol. 44. was cited, 5 

Secondly, Becauſe there is no place laid where the payment was to be made, be⸗ 
ing only ſaid ts be at his Panſion Moule; and that the Venire facias was not well 
awarded, being de Parochia Sanctæ Anne, in Warda de Farrington. | 
| Haughton Juttice. 2001, was due to the Plaintiff upon both the Wotids ; he 
ſecs fo2th that he had received 10 l. in part thereof, it is no pꝛejudice at all to the 
Defendant, of which of theſe ſums this 10 l. ſhall be part; this payment was god, 
and the Action well bꝛought foz the reſidue, 

Croke Juſtice agreed with him herein, foz this is foz the benefit, of the Delen⸗ 
dant, to have this his payment of the ten pound in part, to be thus atknowledgeb 
by the Plainciff. | ado 3 146 

Dodderidge Juſtice. The Defendant was here indebted to the Plaintiff upon 
two ſeveral Obligations; ſeveral in reſpea of the Obligations, but he may 
joyn the whole in one Action; he hath alledged the payment of ten pound to him 
in part, and it is not material at all upon which Obligation this ten pound was 
paid, it is part of the Sum, and of the Debt to be paid, and no inconvenience can 
ariſe by this; the Aſſue was, Whether the Pony was paid, oz not, the Decla- 
ration here is good without ſhewing upon which Bond the ſame cen. pound was 
paid. | IIS | 
As to the Venire facias, he was bound to pay this at his Panſton Poule, this 
may be patd at any place. „ 8 

The Court over-ruled the Exceptions taken to the Declaration, and ſo by the 


the Plaintiff rule of the Court Judgment was given foz the Plainciff. 
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Sir George Reynel Plaintiff, againſt I. S. a Priſoner in che 
Marſbalſie, in his Cuſtody, Defendant: 


Croke Jultice. To fine him foz this, we will not do it, unleſs that the Pꝛe⸗ 


vents of this Court, in ſuch a Caſe will warrant this, the which we will firſt ſee, 


and well conſider ok: But you may keep hint in arcta Cuſtodia, (S) in Jrons.z 
map allo indict him ko2 theſe mildemeanoꝛs, and ſo by this wap to have him 
ned; but not otherwiſe, 5 „„ IE „ a 
Dir George Reynel being pꝛeſent in Court made anſwer, That by the Pzeſl- 
dents of the Court he map well be fined without any Judictmenc, ,,.j  - _ 
Doddendge Juſtice, & Curia. This is but pour ſuggeſtion, upon which we 
will not pzoceed in fuch a manner without ſ&ing the P2eſidents of the Court, fox 
the allowance of this; but you may keep him in arcta Cuſtodia: And this was all 
the Court would do herein without any other directions given, f 


4 , * 


1 


Crawley Plaintiff, againſt Marrow Defenda tr. 


[* an Action ok Treſpaſs and Ejecment, for Land in Brigſtock, in Comitat* xj.@nefrud; 
Salop, upon Non culp. pleased, the Jury found a ſpecial Uerdic ;-upon which Brig. 64. 

the Caſe appeared to be this, (S) Tenant in tail acknowledged a Recogutzance 1 Ro. Rep. 424, 
of 1000 J. and dies; A Scire facias was bzought againſt the Iſſue in tail, who 1 br 876. 
hanging this Scire facias, made a Leaſe foz years of the Land in question to te 
Defendant, and pleads to the Scire facias, that he had riens per giſcent of  F&- 

ſimple from his Father, and that he was not the terre Tenant of, the Land, all 

which was found againſt him, (S) That he was terre Tenant of the Fr&-hald,; 

and that he had Land by deſcent from him in Fe-ſimple,all which was put in Iſſue 3. 

and hanging this, he made the Leaſe to the Delendant: Judgment was given a- 

gainſt the Iſſue in tail, that the Land ſhould. be liable unto this Recognizauce, the 

Leaſe was made befoze Judgment to the Defendant; the Defendant being the 

Teller pleads all this matter, and in the (pecial-Uerdig this is all found.: The 

Plaintiffs title was under this Recognizance, and the Kudgmenc given againſt the. 


Iſlue in tail: The Defendauts title under this Leaſe fog years made unto him; by 


the Iſſue in tail. PLS, 
The Points here moved and inſiſted upon were theſe, (8) 
1. Whether the Ilſue be bound by this, oz not. VV 
2. Ak he be bound, then whether the Defendant, his Leſl& fo2;years be bound, 2 
and whether he may falſifie in this Cale by the Statute of 21 H. 8. cap. 15. and Stat, of 2 1 H. 
enjoy his Leaſe againſt the Zudgment given in che Scire facias, againſt the Illue 8. Cp. 15. 
in tail his Leſſoz, LOS. OR 
It was urged by Hedley and Coventry fo2 the Plaintiff, chat although this 
Ipecial Uerdic finds him to be Tenant in tail, pet by 37 H. 6. fol. 2 1. ty a ous 
b actlas 
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26 Aſſiſar. 


„ e 
facias againſt the Iſſue in tail; if he have a releaſe to plead, and will not plead the 
ſame, by this his Laches, he hath loſt the advantage of this; the ſame reaſon here 
in this Cale. | | 

Obj. It map be objected as it was urged, that here the Scire facias wag not fo; 
the Land it ſelf, but foz a collateral thing out of the Land, (S) to recover the 1000] 
upon the Statute acknowledged by the Tenant in tail. : 

Reſp. The difference will be, (as it was urged.) where Tenant in tail grantz 
a Rent by Fine at the Common Law, this is void againſt the Iſſue ; another pie, 
ference may allo be, if it were a Judgment againſt Tenant in tail, this Galt not 
bind the Iſſue in tail; but otherwiſe ir is, where the lame is by Action tryed, ag 
here in this Caſe it was. dc f 
In —— of Debt brought againſt the Heir upon an Obligation, if he aps 
pears and pleads that he hath riens i*Fee-ſimple by deſcent, and upon this Illue 
the Jury finds againſt him, that he hath Land in Fee⸗itmple by deſcent, this Land 
ſhall now be bound by this Judgment. 

If a'Diſſeiſo2, as it was urged, doth acknowledge a Statute, the Diſſeiſee 
enters. wy | 

In a Scire facias againft the Diſſeiſee, who pleads that he hath not any Land that 
was the Conuſoꝛs, jour del brief purchaſe, if this be found againſt him, the Land 
is by this bound: This laſt Uerdic' iti” this Action, as it was urged, is not con⸗ 
trarp to the firſt Merditt in the Scirefacias, fo here the Jury do find, that his An⸗ 
ceſtoz was Tenant im tail, and vied ſetſed, and it may be that he ſuffered a Reto⸗ 
very afterwards, and ſo dien ſeiſed in Fee-ſimple ; foz he might ſuffer a Recovery, 
thereby to tut off the Intail, after the Recognizance acknowledged, the which was 
ſo acknowledged to Sir Sohn Whitbrook, 11 Eliz. 

To this it was anſwered foz the Defendant, by Bridgeman, that the Iſſue in 
fail was not bound by this; this muſk be agreed, that Tenant in tail cannot charge 
the Land, if he do by his death, this is then diſcharged, and all charges on the 
Land by him, | | 

26 Aſſiſar. placito 38. Quintins Aſſiſe: If the Iſſue in tail doth confirm a 


lacito-38.c, Rent befoge granted by Deninc-in tail, this is void; but ik the Jſſue in tail doch 


enfeoff another, the Feoffee ſhall hold this charged, and ſo is 14 Aſſiſar. placito 3. 


fluch a grant is void by his death. 


* recovery. - | 


Pere in this Caſe, as it was urged,-the-Leſſee of the Iſſue in tail ſhall not be 
bound, by this miſpleading of the Iſſue in tail himſelf, noꝛ yet ſubject co this charge, 
Ik the Tenant in a præcipe aliens pendant le brief, pet he remains Tenant, and 
the Altenee ſhall not be received, as appears by 12 Aſſiſar. placito 41. the 
reaſon „ a pꝛejndiee by this map be to the Demandant; here in this Caſe 
there can be no pꝛejudice to the Demandant in the Scire facias, fo2 this at the 
time ok the deſcent, was diſcharged of chis Recognizance, and became only charge- 
able by the Judgment againſt the Iſſue in tail; the Leſſee here ſhall be dilchar⸗ 
ged foz his term, and therefoze as it was urged, he ſhall be here received to fal- 
ſifie, by che Statute of 21 H. 8. cap. 15. a termo2 by this Statute ſhall be re- 
ceived to falſifie upon a feigned recoverp ; and ſo here in this Caſe, fozaif a Pan 
hanging the Mrit againſt him, makes a Leaſe foz years, if his Leſſee ſhall not 
falſifie, then every ſuch Leſſee may be triced. 

Obj. It hath been objected, that it appears by the date of the Leaſe, that the 
Illue in tail made this Leaſe,hanging the Mrit of Scire facias bzought againſt him, 
and that therefoze the Defendant his Leſlee ſhall not falſifie. 

Reſp, To this it map be anſwered, that then this ſhall be very miſchievous unto 
ſuch Leſlees, | h | : 

Haughton Juſtice, Wy this way any one may trice his Leſſee. 

Dodderidge Juſtice. And on the other part, any one may then avoid a lawful 


Any 


= 


Par Termin. Mich. 14 Fac. 


And ſo this Caſe was adjourned to another time foz further Argument 


ein, | ee, ſe "> 
beate ward this Caſe. was moved again, and urged foz the Plaintiff, that 
the Defendant being Lefle of the Iſſue in tail, ſhall not be received to falſifie 
this recovery. had againſt the Jſlue in tail his Leffoz 3 allo he came unto this Leaſe 
after the Uerdict given, and. ſo the Jflue in tail himſelf is bound by the Judgment 
in the Scire facias àgainſt him, and therefoze his Leſſee here ſhall allo be bound: 
The Recognizance acknowledged by the flue in tail, is void by his death, but 
when this is pꝛolecuted againſt the Illue by the Scire facias, who pleads riens per 
dient in Fir⸗ſimple, and this is found againſt him, he hath now no other remedp 
2 aid himſelf but by an Attaint: It was his own Laches that he did not give the 
Ded of Intail in evidence to the Jury, and therefoze by the Judgment againſt 
him, this Land is now extendable, and the Defendant his Leſſee ſhall not be in any 
better Cafe than Limſeſf, | . 

As to the Statute of 21 H. 8. cap. 15. It was urged that the Defendant here 
being Leſſee of the Illue in tail, ſhall not be received by this Statute co falſifie this 
recovery; and that foz theſe two Reaſons. T5 ; 2 

1. Lhis Statute extends to Recoveries had by Covin, the pzeamble of the 

te being fained. Recoveries ſuffered; the purview of the Stacuce is, That 
Lefſces fo; years ſhall falſitie ſuch Recoveries foz their terms only, but here is 
no ſuch recovery by Covin ; and this Stacute doth not give ſuch a falſifying of a 


- recovery by the Lellee, as is had againſt his Leſſoz, upon an Action tryed, as here 


in this Cale, and fo2 which he hath his Attaint foz his pzeſent remedy, Z 
2, The Statute is, That a termoꝛ ſhall falſifie in ſucha manner, as a Tenant of 
the Free-hold ſhatl, oz may do by the courſe of the Common Law, 8c. but here 
the Tenant of the Free-hold could not falſifie, no moze ſhall his Leſſee here by this 
Statute. . . | 7" | 
, Mountague Chief Juſtice. If this Recovery here hath bound the Eſtate, hom 
then can this Leſſee be received to falfifie and plead this; 7 H. 7. the Law ffalf 
not be an Inſtrument ok dilceit; here the Iſſue in tail is bound, and ſo ſhall the 


Defendant His Leſſee be, 


Haughton, This very Land was not charged by the Scire facias bought a- 


gainſt the Iſſue in tail, which was but only, Quare executionem habere non 


debeat, to which he pleads riens per diſcent, from the Conuſoz in Fee-fimple ; 
and ſo the Illue was, Whether this Land was Fee⸗ſimple Land, oz not, and by 
this conſequence, being ſo found, this very Land is now by this made to be liable to 
this Recognizance, and that ex conſequente, but not by the Scire facias, and ſg 
this Land became to be charged by the Uerdic and Judgment, with this Kecogs 
nizance ; and this befoze the Leaſe made, and the ſame became chargeable by the 
faux Plea of the Iſſue in tail: And ſo the difference is when the Action is bzought 
foz the Land it ſelf in particular, and when it is (as in this Cale hete) only to ſhew 
taule, Quare executioneni habere non deheat. | | 

Dodderidge. Shall the Iſſue in tail here ſay after this Uerdic, that he is Te⸗ 
nant in tail, certainly he ſhall not, neither ſhall he be remitted upon a Dilcontinu⸗ 
ance after this Uerdict ; if the Dath of 12 Pen be kalle, this to be ſo p2oved by 24 
this to ſtand in full fozce till the ſame be dilpꝛoved; afrer a point tryed in a reak 
Action, never ſhall he be received to falſifie in the point tryed ; and ſo here in this 
Caſe, clearly the Defendant being Leſſee foz years of the Iſlue in tail, ſhall not 
here falſifie foz his term; the Land by the Judgment is bound, and his Eſtate 
liable to this, 


. . Mountague, 10 H. 6. The Iſſue in tail ſhall not falfifie in a point that is tryed by 


Action, | 
The whole Court clear of opinion,becauſe this was after Uerdie, che Leſſee here 
thall not be received to falſifie toz his term. 


Kkter⸗ 


— 
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judgment for Afcerwards at another time it was clearly argeed by the whole Court, that the 

the Platociff, Leſſee foz pears ſhall here not falſifie, and ſo the ſame was p2onounced by Mountagut 

per Curiam, Chief Jultice, and accoꝛdingly by the Rule of the Court, Judgment was given fo; 
the Plaintiff, * | | 


Smale Plaintiff, againſt Boyer Defendant. 


Action on the 1 N an Action upon che Caſe, bzought againlk the Defendant as Executoz of, &, 
EY upon the aſſumpſic of his Teſtatoz, the ſame being, That if he married his 
— a Ex- Daughter, he pꝛomiled to give him ſo much with her, as he had given to any one 
ecutor. of his Daughters. ä 


The Plaintiff laid in his Declaration, that he had given ſo much to one, and la 
much to another of his Daughters; lays the Parriage had in his life time, that he 
requeſted payment of this, which was not paid, and foz this cauſe the Aion bzought 
againſt the Defendant his Erecutoz, 

The Court clear of opinion, that the Action well lieth. 

The point moved and inſiſted upon was this, (8) That the Uerdict being given 
fo the Defendant upon an inſufficient Declaration, the Plaintiff excepting againg 
his own Declaration foz inſufficiency, (which pꝛoved to be ſo) whether in this Cale 
the Defendant ſhall have coſts foz his vexation, by the Statute of 23 H. S. cap. 
I5. 02 not, | 

22 Juſtice. The Statute of 4 Jac. cap. 3. doth not extend unto this 
Caſe, fo2 by this Statute the Defendant ſhall have Coſts, as the Plaintiff houty 
have had if he had recovered, but here the Declaration being inſufficient, the Plain⸗ 
tiff could not have his Coffs 3 but now the queſtion ts, Whether the Defendane 
ſhall have Coſts by the Statute of 23 H. 8. cap. 15. which Statute ſaith, That if 
any Uerdict ſhall be given in an Action upon the Caſe againſt the Plaintiff, and foz 

the Defendant, that then the Defendant ſhall have his coſts foz his vexstion; and 
here this was in an Action upon the Caſe, anda Uerdic given foz the Defendant, 
ſo that this Statute is clearly againſt the Plaintiff ; but here in this Caſe the De- 
claration pzoves inſufficient, Whether now the Defendant ſhall have his Coſts, 

Grymſtones Caſe was cited, Trin. 40 Eliz. B. R. that in ſuch a Caſe it was rule» 
he ſhould not have his Coſts. 

Other Pꝛeſidents cited e contra, that he ſhould have his Coffs, 

Haughton. Grymftones Cale cited that he ſhould not have his Coſts, and that 
this Caſe was in an Action upon the Cale, 

But on the other ſide, and upon this Statute of 23 H. 8. the Caſe in 29 fl. 8. 
Dyer, fol. 3 2. placito 5 & 6. was cited: In an Action upon the Cale, the Jury 
coming to give up their Uerdict, and the Plaintiff being called became non · ſuit, by 
reaſon whereof the Defendant by the Statute of 23 H. 8. had Judgment to re-+ 
cover his Colts, | 

Afterwards the Recozd was removed by Writ of Erroz in B. R. by the Plain- 
tiff, hanging which, the Defendant bzought an Action of Debt in the Eourt of C.B. 
upon a new Dziginal, and the Action held maintainable; there held, that though 
the Reco2d be reverſed upon the Writ of Erroz, pet the Plaintiff in the Action 
of Debt, ſhall have his Coſts, foz the wzong and vexation by him ſuſtained by the 

, firlt Suit bzought againſt him; ſo in this Caſe the Defendant here is to have his 
Coſts foz his vexation, though the Plaintiffs Declaration be inſufficient. : 
| Dodderidge Juſtice. Me will ſee your Pꝛeũdents, where in ſuch a Caſe as this 
is, Coſts were given and allowed to the Defendant. | 


As 
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As foz the other pꝛeſtdents cited, where Coſts were not given, they map have 

paſſed ſab filentio, and the matter not inſiſted upon, 

Che Court ſeemed to be of Opinion, chat the Defendant ought to have his coſts, 

upon the Statute of 23 H. 3. though che Declaration be inſufficient, but the Court 


deſired to ſe the Pꝛeſidents cited. 


Leuknor Plaintiff, againſt Godman Defendant. 


Entred Termin. Trin. 14. Jac. B. R. 
Rot. 41. 


- 
5 


of Judgment, that the Declaration was not good; and foz this the caſe was, the 
Plaintiff in his Declaration ſets fozth, thac there was a Communication between 
the Father of che Plaintiff and the Tefendant, who ſaid unto him, that Taylor did 
ſteal the Pare of J. S. and thy ſon was conſenting unto it, and a partaker with 
him therein. = | 3 

It was urged, that theſe woꝛds, as they are laid in this Declaration are not adiona⸗ 
ble: The wo2ds ſpoken to the Plaintiff being, Thy Son was conſenting to it, 
and partaker with him, but doth not aver, as he ought to have done in this Caſe, 
(as it was urged ) that his Father had no moze Sons but only this, who was che 
Plaintiff, | | 3 

Foz the Plaintiff it was urged, that the wozds, as they are laid, are well acti⸗ 


onable, and foz to warrant this, theſe Caſes were cited, 38 Eliz. B. R. Bedfords 38 Eliz. E. R. 


. an Action upon the Cale foz ſcandalous wozds, upon Non culp. pleaded, a Adion on te 
verdict was found foz the Plaintiff : It was moved foz the Defendant in arreſt Caſc for words. 


Caſe : An Action upon the Caſe foz wo2ds, being (S.) J was robbed, and thou &. 


wert pꝛivp to it, adjudged that the Action well did lie, | 

15 Eliz. Dyer fol. 317. Hawley againſt Sydnam, Ye is infected of the robbery and 
murther lately committed, and ſmells of the Purther ; adjudged that the Action 
liech foz the woꝛds infected, | = | | 

Another Caſe was urged, lately adjudged here foz wo2ds, being, The Defens- 
dants in the Dtar-Chamber, were they that murchered Thomas Farrer; adjudged 
— the wozds to be actionable, and this Caſe afterwards affirmed in a Writ of 

3 | > 

The whole Court agreed this Caſe to be ſo, foz here, the Defendants compzes 
hended all the Defendants there, | | | 

As foz the avtrment urged here to have been made, that the Plaintiffs Father 
had then no moze Son than the Plaintiff, ſuch an averment here ought not to be, 
foz that the Law doth not pzeſume a plurality. | 

Dodderidge Juſtice. If one ſaith to a Woman, Thy Yusband did murther ſuch 
an one, oz hath ſtollen a Pozſe : It hath been in this Caſe adjudged, that the Action 
lieth without any ſuch averment ; the reaſon of this is apparent, becauſe ſhe can 
have but one Yusband, and therefoze here is certainty ſufficient, 

Eut it is not ſo here in this pzincipal Caſe, fo; that he may have moze Bons, and 


therekoze foz the maintenance of this his Action, he ought of neceſlity to have hay 


ſuch an averment, (S) That his Father, to whom the wo2ds were ſpoken, had no 
bah Dons but only the Plaintiff, and without this averment, clearly che Action 
peth not, 


K k The 


— 2 Bre: 4 —— 


d . 


ETETAETATC r S 


— 


22 — —_y 
> I EC CODES V C2 _ 2 2 


— FL ———— 


e 
9 a 


nies Ant rant LIN] 
_ — e 


—— ä—ñ—6—jỹ4 .  — — * 4 — = 
PPP m . ⁵qu . HOST ARES rr MB ynies 


== Ap ID mg naR>=, ra 


250 Termin. Mich. I 4 FAC. Pan II 


— 


— 


The whole Court agreed with him herein, and that without ſuch an averment 


(which in this Cale is wanting) the Action upon the Cale foz theſe words will noe 4 

lie: And foz this omiſſion of this averment the declaration here is not good, and bl 

Judgment, &c. therefoze the rule of the Court was, Quod querens nil capiat per billam. le 
3 R h 

Parry Plaintiff againſt Parry Defendant, b 


| a 

An Action of F an Agon of debt bzonght by an Executor, & profert hic in Curia literas teſta- 
Debt. mentarias 3 the Defendant by Plea ſheweth, that the party which was dead, died 1 
1 Ro. Rep. 393. inteſtate, and that Letters of Adminiſtration were g2anted unto him, and takes a k 
Travers, abſque hoc, that the Plaintiff is Crecuto2 3 Whether this be a good Tra 
vers oz not was the queſtion, | 
Tem | Tvin This Cale was firſt moved, Term. Trin. 14 Jac. B. R. and then urged, that this 4 
14 Jace B. R. Travers is not good; but if a Travers here is to be taken, he ought then to have 1 
dc. traverſed that he made no ſuch Will, 25 | 
Coke Chief Juſtice, The Travers is not good clearly, fo that he may be Ex⸗ 


ecuto2 of his own w2ong, and fo this Travers is not good, by the Book of 
7 E. 4. No Travers at all is to be taken, where he bzings an Acion as Exe⸗ | 
cutoꝛ. ; | 
The whole Couvt agreed with him herein, that the Zravers was not good, and 
therefoze by the rule of the Court, a day was then given him to put in a yeremy- 
£02y Plea, as he would ſtand unto it. 
Afterwards, (S.) in this Term of Mich. 14 Jac. this matter was moved again 
upon the Travers, and urged that chis Travers was not good; and to warrant 
10 Hl. 6 f. 26. * the Books of 10 H. 6. fol. 26. 9 E. 4. fol. 33. & 4 H. 7. fol. 13. were 
cited. i 
vi — x Wd Juſtice. In 9 E. 4. fol. 33. there is a confeſſing and avoiding by a 
refuſal, 
The whole Court clear of opinion, that the Travers here is not good, but very 
abſurd ; but if any Travers at all was here to be taken, it ſhould have ben abſque 
judgment for hoc quod conſtituit cum executorem, but the Looks do queſtion it, whether in ſuch a 
the Plalntiff, Caſe any Travers ought to be; but the Travers here is not good, and lo by the 
| rule of the Court Judgment was given foz the Plaintiff, 


Havergil Plaintiff againſt Hare Defendant. 


Entred Termin. Hillar. 13 Jac. B. R. 
Rot. 868. 


Ejectlone 1 an Action ok Treſpas and Ejectment, upon Non culp. pleaded, the Jury 
firmæ. found a ſpecial Uerdict, upon which Uerdic the Caſe appeared to be this, (S.) 
One Parlour was ſeiſed-of certain Land in Fee⸗ſimple, and being ſo ſeiſed, be 
granted a Rent charge of 20 l. per annum out of this Land unto one Odour, his Yelrs 
and Aſſigns to be paid at two Feaſts by equal poztions, with a clauſe of diftrels, 
if behind by twenty days; and foz further aſſurance of this, he did covenant upon 
requeſt, to levy a Fine unto one Hill and Ewer and to the Heirs of one of them, 
which ſhould be to the uſes expzeſſed in certain Jndentures, (and no ule is there 
expꝛeſſed) but in this manner. an 


A 
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And further Covenants; that then, and from thence fozth, if the ſaid rent ſhall 
be behind in part, 02 in whole, and no diſtreſs upon the land, oz if any diſtreſs, 
if a Reſcous be made v2 any pound bzeach,oz any Replevin.ſued 3 that then it ſhould 
be {awful foz the Grantee, his Veirs o2 Aſſigns into the ſaid Land co enter, and the 
ſame to retain until he be facgsfied of che rent behind, Hill dies befoze any requeſt 
made to levy the Fine, Odour the Gantee aſſigns this rent over unto Woodward, 
his Peirs and Aſſigns, who ſells this unto William Fiſher the Leſſoz of the Plaintiff 
and to his Peirs and Aſſigns with all the benefits, and pzivilerges, which he was 

Afterwards 10 J. of the rent was behind, 11 Jac. afterwards the Fine was levied 
Trin. Term. 12 Jac. to the ſaid uſes, and no moze behind, the aſſignee of the 
tent foz the rent «befoze the fine levped, which not paid; after che fine he 
came to diſtrain, and upon a Replevin ſued, he enters into the Land foz the whole 
rent by fozce of the ſaid uſe,and foz the trial of his title he makes a Leaſe foz years 
unto the Plaintiff ; and then the Jury conclude, that if the Leſſog have a good title 
to make this Leaſe, then they do find fo the Plaintiff, and ſmall damages, foz the 
namages in the Replevin 3 and if che Leflo2 have no good title, then they find foz 

Defendant. THY i wt TP ns "SM 

"This caſe by the Jubges, was faid to be a tale of very great conſequence, the 
ſame trenching unto all aſſurances co be made, which caſe was long and ſeveral 
times argued at the Bar, and afcerwards by all the four Judges. 

At was in this caſe urged foz the Defendant, that no uſe could here ariſe upon 

this Fine, becauſe that one of the parties, to whom the Fine was to be levyed died, 
befoze any tequeſt made to have the Fine fevyed. 

- Notwithſtanding this, It was by Henry Finch urged foz the Plaintiff, that with- 
out queſtion the uſe ſhall well ariſe, Foz if one covenants to levy a Fine befo2e 
ſuch a day, although rhat the Fine levied differs from the Jndencure, in time, place, 
in the quantity of the acres, oz in the perſon which occupied this, yet when the Fine 
is levyed, it ſhall be intended to be to the ſame ufes in the Indenture, as appears | 

in the Lord Crom wels Caſe, Coke 2 pars fol. 69. in Dowmans caſe, Coke 9 pars fol. 1. ry pu i 2g 
and-iwthe Earl of Rutlands caſe, Coke 5 pars fol. 25. ſo here in this caſe, although 
one of the perſons firſt ſpecified, is not named, (S) Hill, becauſe he was dead, pet 
the Fine ſhall be intended to be to the lame ules. | 

To this purpoſe a caſe was cited, Paſch. 3 Jac. 5. B. R. 5. Barnard Whetſtone and p,ch, 3 Jac. 
Withipoles caſe, Swanſted againſt Elyot 3 being the parties in this Court where the B. R. gc. - 
Covenant was; to levy a Fine, befoze ſuch a day to certain uſes; the Fine bears date 
befoze the Indenture. Reſolved here, that this ought to be taken to be to the uſe 
in the Indenture 2 if the ſame be averred to be ſo, and ſo given in evidence. 

But it was alſo reſolved in Whetſtones caſe, that if the Jury do find this gene⸗ 
rally, then it ſhall not be intended to be to the ſame uſes, (5) where the Fine is 

firſt, and chen the Indenture of uſes, which Fine ſhall be levped to the ſame uſes; 
here the Jury in this caſe have found expzeſlp, that this Fine is to the ules in' the 
Indenture; and therekoze not to be queſtioned. | | 
The chief matter conſiderable in this caſe is, whether Fiſher the bargaine, by 
his entry hath gained unto himſelf ſuch an eſtate in the Land, as will warrant the 
Leaſe foj-years made by him to the Plaintiff; ſo that he upon. an ouſter may main⸗ 
tain an Ejc&ione fimæ. It was ſtronglyurged; that by this his entry, he hath 
. gaineÞ a good and a lawful eſtate, ſo that he may well make of this aLeale fo2 
pears, It no Fine were in the caſe, but the Judencure only purpozting o much; 
pet he hath ſhewed ſufficient cauſe befoze to warrant the making of this estate 'foz 
pears; fo; it is, (S) if the rent be behind, and no diſtreſs" upon the Land, oz if 
a Replevin be bzought, then Fiſher the bargainte, to enter into the Land, and this 


to hold until the rent of 20 l. be paid unto him, and here half.a years rent was be⸗ 
5 f R k 2 : hind, 
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hind, by chis entry ſuch an Eſtate is given unto him, as it was urged, chat of this 
he might well make a Leaſe foz pears. 1— 

If agman doch Covenant, and grant that J. S. ſhall have his Land until 101, 7 
levyed 3 oz if he dath Covenant and grant that he ſhall have his Land, this gait 
amount unto a Leaſe of the Land, until the 5 1. be yatd. | 

5 H. 7. f. 1, Aman doth licence another to hold his Land, this ſhall amount un, 
to a Leaſe. | 

27 H.8. fol. 5. One doth covenant that J. S. ſhall have his PYoule, bz his Cow, 
by this the pꝛoperty is p2eſently altered from him to J. S. and there by Fither. 
bert, if one doth Covenant that J. S. ſhall have his Leaſe, this ſhall be good to 


1 Mar.f.96.&c. 1 Mar, Dyer 96. Seymors Caſe, a man doth covenant that another ſhall have his 


Land, by this he ſhall have it, and there a uſe map riſe by ſuch a Covenant. 


8 E. 1. Fitz. tit. Aſſiſe, pl. 412. It is there admitted, that if one covenants that 


J. S. ſhall have his Land foz ſo many pears, this is a good Leaſe foz ſo-many yearg 

as are named, | | ; 

5 Jac, B. R. c. 5 Jac. B. R., betwe&en Turker and Squire, A man doth covenant to ſuffer J. 8, ta 
enjoy his Land foz five years, this reſolved to be no Leaſe,foz years, being but to 
ſuffer, which reſts only in his Mill; but here it is clear, Chat being coupled with 
the wow Gꝛant, this makes a good Leaſe foz years. | a 

37 H. 8. Kc. 37 H. 8. Brooks Caſes, fol. 69. placito 309. Brook tit. Leaſes, plarito 60. That con- 

5 venit & conceſſit, ſhall make a good Leale, ſo that by theſe wozd, as it was urged, 


Fiſher the Aſlignee hath a good aud a fixen Eſtate, and not barely at Will; the Co- . 


venant being that he ſhall hold the Land until the arrerages be paid, which here 
were 101, fo that as it was urged, he hath here ſuch a fixed Eſtate, of which he may 
make a Leaſe foz years: If he had but only an Eſtate at Will, oz a bare perception 
of the pzofits, ſuch a one could not make a Leaſe; here he hath a certain Leaſe, 
14 Hl. 8. f. 14. 14 H. 8. fol. 14. by Brudnel, Land given to one till 20 J. be levped, this is a 
2 Mar. Sc. good Leaſe ; but this was not fully determined, until 2 & 3 Ph. & Mar. 2 Maria 


2 & 3 Mar. c. Brook Leaſes, pl. 67. Brooks Caſes fol. 101. pl. 462. by Bromley and others; a Leaſe 


made to J. S. till 10 l. be paid, and without livery, this but a Leaſe at Will foz 
the incertainty. 1 

But 3 Mariæ Brooks Caſes, fol. 102. placito 468. Brook tit. Leaſes pl. 67. It was 
there helb by all, Ik one leaſe Land to J. S. till hee hach levyed 20 1: that this is a 
good Leaſe, notwithſtanding the incertainty. 5 
Coke 4 pars fol. 8 1. Sir Andrew Corbets Caſe touching this matter: Jt was then 
further urged, That if this Covenant will not aid him, then 2. The Fine then le⸗ 
vyed to t he uſe of, &c. until 10 1. levyed, this will make this good; The Caſe foz 
this, being a Fine is' levied to the ule of J. S. till 10 1. levyed 3 this is all one, as 
it was urged with the Caſe of Statute-Berchant, | ; 

27 H. 8. &c. This uſe here is well executed, by the Statute of 27 H. 8. c. 10. of ules, 27 H.8.5. 
upon the matter, it is chis very caſe now in queſtion, after the Statute of uſes: An 
Indenture of Covenant, if he vo not marry the Daughter of J. S. that he (hall hold 
the Land, until 100 l. be levyed; there held that this is luch an Cftate as his 
Executoꝝ ſhall have: here by this Fine levyed to the uſe, &. : 

Fiſher,” as it was urged; hath a good-and a fixed Eftate, out of which he may de⸗ 
rive another Eſtate, determinable upon the payment of the rent behind. - 
It was urge faz the Defenvanc, that the clauſe in the Indenture is, that if 
the rent of 20 1. be behind, but here the rent of 10 1. is behind, and cherefoze he 
cannot enter into the Lan. 45 3 
To this it was alledgev foz the Plainttff, chat if the 20 1. oz any part of it, be 
behind, this was the true intent and meaning of the Indenture, and the naming 
of 20 his but a deſignation of this. | | 
Dodderidge. 
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/ Doddaridge Juſtice. As to the finding of 10 1. only behind, this is not good, foz 
Ly, = if behind in all oz in part, he then to hape the Land; this 
46 not 6-1 | - e a . | 475% | | 
Pf Hanghton Juſtice differed herein from him in opinion, becauſe if the Rent foz 
a year be behind, the Allile onght to be bꝛought foz the whole Kent, De red- 
dim prædicto, here it ought to have ſuch a conſtruction, that ik the rent be behind 
at any time, when this ought to be paid, that then, &c. foz then the Rent of twenty 
pound is behind, although not twenty pound of che rent, aud lo this is good as it 
is found. | l | | 
w was then urged further koz the Defendant, that the 10 1. behind; and foz the 
which he entred into the Land, this was fo behind, befoze that the. Fine was levied 
and lo he cannot enter into the Land foz this xo l. which was behind, befoze the 


4 


1 


Fine was levyed. 2 | 
L . Dodderidge. If this be ſo, this is a gall in the Caſe. 
5 And ſo this Cale was adjourned foz further Argumenr. a 
Akterwards (8) Termin. Paſch. 26 Jac. B. R. this Caſe was moved again, and Term. paſch. 
| debated. 16 Jac. B. R. 


| Haughton. Befoze the uſe is here to ariſe, the Rent ought to be behind, and Kc. 
a Replevin bought; the Law reſpects initium actionis, where there are divers 
Circumſtances. | | | 5 ] 
And ſo without further debate at this time, this Caſe reſted upon a Curia advi- 
fare vult. T7) } | 
Afterwards, (S.) Term. Trin- 16 Jac. B. R. this Caſe was then moved again, rerm. Trin. 16 
and adjourned over foz the Judges to deliver their opinions herein. ac. B. R. &c. 
Afterwards, (S.) Term. Mich. 16 Jac. B. R. this Caſe was moved again. And erm Nich. 16 
lo the Plain tiff 2 ARA TS 4 Jac R R. xc. 
Coke 2 pars fol. 92. & 93. Binghams Caſe was cited, where to the perfection oz 
, conſummation of a thing, two accidents are requiſice, and the one happens in the 
ume of one, and the other in the time of another, in ſuch a Tale, neither the one 
noz.the other ſhall take benefit of this, becauſe that both din not fall in che time of 
any of them, and both are requiſite to the conſummation of the thing: As if Lozd 
und Tenant is by certain Rent, and the Tenant ceſſe per un an. and atter the Low 
grants away his Seignioꝛy; and after the Tenant ceſſe pur auter an, in this Cafe 
none of them ſhall take benefit of this ceſſer. „„ oe, 
- Haughton Juſtice, Judgment in this Caſe ought to bo: foz the Defendant ; 
dibers queſtions have been moved in this Caſe, whecher this which hath happenev 
fall redound to the benefit of Fiſher the Allignee; it ſhall not; divers Objections 
made againſt Fiſher, and ruled to be none: The queſtion, Whether Fiſher here 
hall take benefir of the non-paytent of the Rent befoze the Fine, two queſtions 
are conſiderable herein. 25 en, | 
1. The manner of che riſing of this ule : This is plainly directed in the IrFn- 
ture, that the ſame ſhall be to the uſe of Odour, his Heites and Aſſigns; this is 
lo by the Indenture of 8 Jac. to be to the like uſes, but not to the ſame uſes; * like 
unto this, where the King grants unto a new Cozpozation eaſdem libertates,which 
London hath, theſe ſhall be ſuch, but not the ſame; the intention of this, ſpecial 
verdict ſhall be to the uſe of Fletcher: Parlour, wh here-levyed the Fine, might 
have made new uſes; here is one ule limitd upon à contingency, upon a good con⸗ 
eration, a odd intereft given in the uſe' upon a contingent, therefoze the heir 
_ not be in Ward, here in this Caſe, there is no right of che ule bekoze the 
ne comes. . 2:6 | £2: OS. | EE Mn 
Binghams Caſe hath been objoced by the other nde, the Caſe there cf the Ceſſa- 
dit, the reaſon of that Caſe much differs fromithe Cale here in queſtion ; "Caſes 
there put, which in ſhew make againſt me, but upon due examination they vo _— 5 
: | | L 


* 


— 
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the Caſe there put of the Wardſhip, and ok the reverſion granted; there he hall 
have the Wardſhip in reſperr of a fozmer right which he had, but it is nog 
here in this Caſe, where there is no fozmer Right, but a new Right bp the 
Fine. 4 al 4 

2 & 3 Mariz, Dyer fol. 130. acco2dingly expꝛeſs in point, in caſe of 

Hip; where the commencement of the Intereſt to the Wardſhip, was by the 

of the Father, befoze the Seigniozy granted; here in this caſe the rent was arrear 

to Fiſher, and by him demanded, but this was all befoze the Fine, he could not oe, 

mand this by fozce of the condition, befoze the Fine levied, noz pet by reaſon-of 
any fozmer right that he had; here it is, if it ſhall happen the rent to be vehin 
this not to be intended, that which was behind befoze the Fine, ſo that fox this 

Rent thus behind befoze the Finedevied Fiſher the Aſſignee had no right to enter 

fo2 the ſame, no2 pet any ways intituled, thereby to be enabled to make a Leaſe 

foz the Plaintiff, ſo that the Plaintiff here can have no good title under Filer 
his Leſloz, and therefoze Judgment ought to be given againſt him, and foz the De, 

kendant. 5 9 

2, Dodderidge Juſtice agreed with him, that Judgment ought to be given faz 
the Defendant, ; Be | 

In this Caſe ſome queſtions have been moved, which have bien by the Judges 
over-ruled, | ; 

1. The firft queſtion, whether upon the 10 J. rent behind, the uſe ſhall ariſe ; 
this is very clear, that it ſhall well ariſe, the Covenant being, that if the 20 l. oz 

- aup part of it ſhall be behind. WH 

2. Another point moved, Whether theſe contingent benefits may be aſſigned 
over oz not: This the Court alſo agreed, that theſe may well be aſſigned over, 
becauſe deer are annexed unto an Eſtate, and to an Intereſt, and ſo theſe are well 
aſlignable. 21 2 . | 
3. Anotber point moved, (S.) What benefit the Mſignee here ſhall have ; this 
the Court hath likewiſe: reſolved, that the Aſſignee ſhall have the ſame tenefit, as ' 
his Gzanco2 ſhould have had. IP 4:2 He | 

4. Another point moved, Whether the Afſigne, by bis entry foz the non-pay- 
ment of the rent, . hath ſuch a poſſeſſion, as that thereof he may make a Leaſe toz 
years foz trial of his title. ; | 

This the Court alſo reſolved, that he hath ſuch an Eſtate, as that he may make 
a Leaſe foz years, and that he hath not only by this a bare occupation, but alſo the 
- abſolute.poſſeſſion, and ot which he may well make a Leaſe foz years and ſo is the 
Book of 27 H. 8. fol. 5.. that by this he hath ſuch;a poſſeſſion, of which he may 

make a Leaſe, e | * | 3 
The next and great queſtion here is, the Rent was due and behind befoze the 

Fine levyed, until the Fine was levyed, the Eſtate ſtill remained in Parlöur, when 

the Vine comes afterward to be levyed, Mhether the Aſſignee ſhall now tome to 

have the uſe of the Land to ariſe unto him, by reaſon of a thing which happened 
befoze the Fine was levped, which was the 10 l. rent then behind. 

A2 ,s touching this, it ſhall not, neither can he be foz this default thus hapning be- 
foze he was intitled to enter = the Land, noz by:this uſe can he be any ways 
intereſted in the Land, as to nne à Leaſe thereof, and ſo the Leaſe not good, 

and Judgment ought to be given again him, as this caſe here is. 

1 koz the ule, to ariſe fo: a Default after the Fine levped, this may 
ell be. 1 2 RY 
The beſt Argument that. can be made fog ſuch new Caſes, is to be dzawn out of 

the reaſon of the oziginal Contract it ſel - | 
The firſt Reaſon may be dzawn- out ok the Wozds of the Indenture, being 

theſe, (S. "Eff ct Hg RTE That 

2 1. ha 


part Ill. Termin. Mich. 14 Fac. 


255 


———« Ji — 


8 — "AR 

1. That a Fine ſhall be levied, and then alter co the uſe &c. when uſes ariſe 
our of a Fine, this to be after the Fine levied — 

As foz Contingencies hapning after the Fine levied, they reach unto the At⸗ 
fign@ very well, and of theſe he ſhall have benefit, | | 
A ſecond Reaſon, foz that Parlour did not part with this Rerit pꝛeſently: The 
intention was, that rheſe Conuſes ſhould ſfaud ſeiſed of this contingent ule. 

A third Reaſon : Pere it was agreed, that the Fine being levied, Gould have 
relation unto uſes in a fozmer Indenture, of things which have their continuance 
and being, but not of other new things which happen in the interim. 

The Caſes put in Binghams Caſe, are upon another reaſon, and do not match 
with our pꝛeſent Caſe, | 
Coke 2 pars, The Lozd Cromwell and Andrews Caſe, this very Caſe in cffer, 
and with ſuch Covenants as are here in this Caſe; there an Advowſon falls void 
zefoze the Fine, afterwards the Fine is levied, the Aſſigug of the Pannoz, with 
all the pꝛofits, ſhall not have this Pzeſentment 3 there the Covenant was to levy 
a Fine to the uſes in the Jndenture ; there theſe Points reſolved, 1. That the 
Pzoviſoe makes a Condition. 2. That the ſame ſhould be to the firſt uſes, being 
all upon one contract, the Condition not deſtroyed, 3. Touching the bzeach of the 
Condition, the Caſe is there put of the Advowlon, falling void befoze the Fine, as 
there it was of the Advowſon 3 ſo here of this Rent behind, befoze the Fine, is as a 
Slip fallen from the Tre, which the Alligne here ſhall not have, and ſo no cauſe 
to diſtrain foz this, noꝛ any title to enter and make the Leaſe to the Plaintiff , ſo 
that the title of the Plaintiff, and of his Leſloz failing, Judgment ought to be 
given foz the Defendant. T | 

3. — 2 Juſtice. That in this Cale Judgment ought to be given foz the 

laintiff. 

* queſtions have been moved in this caſe, 1. Whether 10 1. were behind, 
$2 201. 2, Whether Fiſher the Alligne ſhall have benefit of the condition; 3. If 
he ſhall, chen whether he hath ſuch an Efate in the Land, of which he may make 
a Leaſe foz years; theſe are all of them reſolved foz Fiſher the Aſſignee, 

The fourth and great Point, the Rent was behind, 11 Jac. befoze the Fine le⸗ 
vied; the Fine was afterwards levied 12 Jac. the Diſtreſs foz the Kenr taken 
13 Jac. after the Fine levied, Whether Fiſher the Aſſignee ſhall have advantage of 
this failer of payment of Rent befoze the Fine; this he ſhall have, 

As touching this, we are to ſe and to examine what is the cauſe of this fozfeiture 
here; here the Rent was granted in manner as befoze, and then wich the Covenant, 
that if it be behind at any time, in all oz in part, it could not be taken where was 
none to be had; then the remedy p2ovided foz the ſame, (S) in this manner, 1. It 
no Diſtreſs, 2. If a Diſtreſs and a Reſcous. 3. If a pound bzeach : Oz 4. If 
a Replevin be bꝛought upon a Diltreſs taken, theſe are cauſæ fo2 him then to have 
— Land as a gage, quouſque, The Rent here was behind, befoze the Fine le⸗ 

ed, 0 : 

Obj. And therefoze it hath ben objected, that the Aſſigne is not to have benefit 
of this, that they are verba de futuro, if it ſhall happen. 

Reſp. As to this, woꝛds are to be taken to bear ſuch a ſenſe, (S.) Ik it Gall haps 
pen to be behind, that is as much as to ſay, quandocunque acciderit, whenſoever the 
lame ſhall happen to be behind. | 

It hath been here again further objected, that theſe arrerages befoze the Fine 
levied, are as a Slip, oz Fruit fallen from the Tre, the which the-Aflignee cannot 
have ; this is not ſo. 

Reſp. The difference will be, between the Recovery of Land and of Rent: 
If a Feoffment be made of Land, afterwards arrerages are demanved, and de- 
vyed, foz this he ſhall have an Alliſe, the ſame being a Diſſeiſin; ſo is Littleton in 

| his 


Coke 2 pars, 
&c. 


Littleton chap. 
Rents,f.5 3. & C. 
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the Caſe there put of the Wardſhip, and of the reverſion granted; there 
have the Wardſhip in reſpett of a fozmer right which he had, but it —— 
here in this Caſe, where there is no fozmer Right, but a new Right by: th 
Fine. | 8 ; * 
2 & 3 Mariz, Dyer fol. 130. acco2dingly exp2eſs in point, in caſe of 

ſhip, where the commencement of the Intereſt to the Wardſhip, was by the 

vf the Father, befoze the Seigniozy granted; here in this caſe the rent was arten 
to Fiſher, and by him demanded, but this was all befoze the Fine, he could not de⸗ 
mand this by fozce of the condition, befoze the Fine levied, noz pet by reaſon-of 
any fozmer right that he had; here it is, if it ſhall happen the rent to be behind, 
this not to be intended, that which was behind befoze the Fine, ſo that fo this 
Rent thus behind befoze the Finedevie Fiſher the Aſſignee had no right to enter 
foz the ſame, noz pet any ways intituled, thereby to be enabled to make a Leate 
foz the Plaintiff, ſo that the Plaintiff here tan have no good title under Fiber 
his Lefſoz, and therefoze Judgment ought to be given againſt him, and foz the De, 
kendant. : 

2, Dodderidge Juſtice agreed with him, that Judgment ought to be given fo 
the Defendant. : - | 

In this Caſe ſome queſtions have been moved, which have been by the Judges 
over-ruled, | wh : 

1. The firft queſtion, whether upon the 10 l. rent behind, che uſe ſhall ariſe ; 
this is very clear, that it ſhall well ariſe, che Covenant being, that if the 201.6, 
auy part of it ſhall be behind, 1 

2. Another point moved, Whether theſe contingent benefits may be aſſigned 
over oz not: This the Court alſo agreed, that theſe may well be aſſigned over, 
becauſe they are annexed unto an Eſtate, and to an Intereſt, and ſo theſe are well 
aſſignable. E380 * e | 
3. Another point moved, (S.) What benefit the Mſlignee here ſhall have; this 
the Court hath likewiſe; reſolved, that the Aſſignee ſhall have the ſame tenefit, as 
his Gzantoz ſhould have had. 5 1 * | 

4. Another point moved, Whether the Aſſignee, by bis entry fo2 the non-yap- 


ment of the rent, . hath ſuch a poſſeſſion, as that thereof he may make a Leaſe toz 


pears foz trial of his tiile. | 
This the Court alſo reſolved, that he hath ſuch an Cate, as that he may wake 
a Leaſe fo2 years, and that he hath not only by this a bare occupation, but allo the 


ablolute poſleſlion, and of-which he may well make a Leaſe foz years and ſo is the 


Book of 27 H. 8. fol. 5.. that by this he hath ſuch,a poſſeſſion, of which he may 
make a Leaſe, Fo rf” "IE bo 

The next and great queſtion here is, the Rent was due and behind befoze the 
Fine levyed, until the Fine was levped, the Eſtate till remained in Parlöur, when 
the Nine comes afterward to be levyed, Whecherithe Aſſignee ſhall now tome to 
have che uſe of the Land to ariſe unto him, by reaſon of a thing which happened 
befoze the Fine was levyed, which was the 10 1. rent then behind. 

As touching this, it ſhall not, neither can he be fo2 this default thus hapning be- 


foze he was intitled to enter into the -Land, noz by this uſe can he be any ways 


intereſted in che Land, as to nFke'a Leaſe thereof, and ſo the Leaſe not good, 


and Judgment ought to be given againſt him, as this caſe here is. 


19 fo2 the ule, to ariſe oz a Default after the Fine levped, this may 
ell ve. 1 bes 

The beſt Argument that can be made foz ſuch new Caſes, is to be dawn out of 
the reaſon of the oziginal Contract it ſelf, . i 
, The Ty Reaſon may be dzawn out ok the Wozds of the Jndenture, being 
theſe, (S. | hr vt 437 
X 1. That 
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1. That a Fine ſhall be levied, and then alter co the uſe &c. when uſes ariſe 
out of a Fine, this to be after the Fine levied — 

Jg fo; Contingencies hapning after the Fine levied, they reach unto the Al⸗ 
figns very well, and of theſe he ſhall have benefit. | | 

A ſecond Reaſon, foz that Parlour did not part with this Rent pꝛeſently: The 
intention was, that theſe Conuſes ſhould ſtaud ſeiſed of this contingent ule, 

A third Reaſon : Pere it was agreed, that the Fine being levied, Gould have 
relation unto uſes in a fozmer Indenture, ok things which have their continuance 
and being, but not of other new things which happen in the interim. 

The Caſes put in Binghams Caſe, are upon another reaſon, and do not match 
with our pꝛelent Caſe, | ; | | 
Coke 2 pars, The Lozd Cromwell and Andrews Caſe, this very Caſe in effect, 
and with ſuch Covenants as are here in this Caſe 3 there an Advowſon falls void 
zefoze the Fine, afterwards the Fine is levied, the Aſligug of the Pannoz, with 
all the pꝛofits, ſhall not have this Pzeſentment 3 there che Covenant was to levy 
a Fine to the uſes in the Indenture; there theſe Points reſolved, 1. That the 
Pzoviſoe makes a Condition. 2. That the ſame ſhould be to the firſt uſes, being 
all upon one contract, the Condition not deſtroyed. 3. Touching the bzeach of the 
Condition, the Caſe is there put of the Advowſon, falling void befoze che Fine, as 
there it was of the Advowſon 3 lo here of this Rent behind, befoze the Fine; is as a 
Slip fallen from the Tre, which the Alligne here ſhall not have, and ſo no caufe 
to diſtrain foz this, no2 any title to enter and make the Leaſe to the Plaintiff , ſo 
that the title of the Plaintiff, and of his Leſſoz failing, Judgment ought to be 
giben foz the Defendant. 133 

3 — 9 Juſtice. That in this Cale Judgment ought to be given foz the 

laintiff. 

* queſtions have been moved in. this caſe, 1. Mhether 10 1. were behind, 
5j 201. 2. Whether Fiſher the Aſſignee ſhall have benefit of the condition; 3. Ik 
he hall, then whether he hath ſuch an Eſtate in the Land, of which he may make 
a Leaſe foy pears theſe are all of them reſolved foz Fiſher the Aſſignee, 

The fourth and great Point, the Rent was behind, 11 Jac. befoze the Fine le⸗ 
vied: the Fine was afterwards levied 12 Jac. the Diſtreſs fo2 the Kenr taken 
13 Jac. after the Fine levied, Whether Fiſher the Aſſignee ſhall have advantage of 
this kailer of payment of Rent befoze the Fine; this he ſhall have. 

As touching this, we are to ſe and to examine what is the cauſe of this fozfeiture 
here; here the Rent was granted in manner as befoze, and then with the Covenant, 
that if it be behind at any time, in all oz in part, it could not be taken where was 
none to be had; then the remedy p2ovided foz the ſame, (S) in this manner, 1. It 
no Diſtreſs, 2. If a Diſtreſs and a Reſcous. 3. If a pound bzeach : Oz 4. If 

levin be bzottght upon a Diſtrels taken, theſe are cauſæ foz him then to have 
the Land as a gage, quouſque, The Renc here was behind, befoze the Fine lc- 


Obj. And therefoze it hath been objected, that the Aſſignee is not to have benefit 
of this, that they are verba de futuro, if it ſhall happen. | 

Reſp. As to this, woꝛds are to be taken to bear ſuch a ſenſe, (S.) Ik it (all haps 
pen to be behind, that is as much as to ſay, quandocunque acciderit, whenſoever the 
lame ſhall happen to be behind. 

It hath ben here again further objected, that theſe arrerages befoze the Fine 
levied, are as a Slip, oz Fruit fallen from the Tre, the which che-Aflignee cannot 
have ; this is not ſo. 

Reſp. The difference will be, betwen the Recovery of Land and of Rent : 
If a Feoffment be made of Land, afterwards arrerages are demanded, and de- 
nyed, foz this he ſhall have an Alliſe, the ſame being a Diſſeiſin 3 ſo is Littleton i 


» 
7 


Coke 2 par, 
&c. 


Littleton chap. 


Rents, f.; 3. & C- 


of 
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6 R. 2. Fltz. tit. 
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Coke 5 pars, 
fol. 55. Kc, 


his Chapter of Kents, fol. 53. placito 238. 9 Aſſiſar. plagto 13. 8 H. 6. f. 11. Bro 
tit. Aſliſe placiro 69. here this is no Slip, but the ſame is parcel of the Inheritante 
granted, 10 |. here behind befoze the Fine levied, and 10 J. after the Fine: the 
Diſtreſs was foz the 20 l. and a Replevin bzought, foz this he had juſt cauſe 
to enter. 

This hath been agreed, and that procul dubio, if rent be behind after the Fine 
levied, he might enter; and here in this Cale, 101. of the rent was behind befoze the 
Fine levied, and 10 1. after the Fine; here in this Caſe, tranſit terra cum onere, into 
whole hands loever the Land comes; here 10 1. of the rent was behind in the time 
of Parlour, who dyed, and Fiſher diſtrained his Meir foz this, and a Reſcous made 
fo2 this the Land is fozfeited, tranſit cum onere the Land, the Heir ſubject to the 
fozkeiture, and ſo the ſecond Feoffe ; a great difference there will be, where the 
tent fill continues in one hand, parcel of the real Inheritance, and where not; this 
ts not like to the grant of a Reverſion, where death happens befoze Attoznment, to 


perfect the Ozant; here Fither the Aſſignee had good cauſe to enter, and to make 


the Leaſe to the Plaintiff, having good title ſo to do, and lo Judgment ought to be 
given fo2 the Plaintiff. 

Mountague Chief Juſtice agreed herein with him, that Judgment in this caſe 
dught to be given foz the Plaintiff. 

1. The intent of the parties appears here by the Indenture of Covenants Ju- 
dicis officiurn, ut res ita tempora rerum, by the Jndenture of Covenants, 20 l. granted, 
the fine to be levied, uſes to be exp2eſſed by the Indenture; further, that if the 
fame were behind, to diſtrain; if a Reſcous, a pound Bzeach, oz a Replevin bzought 
then to re-enter and to retain, quouſque, all theſe to concur, oz no ule to riſe this 
uſe to rile by reaſon of the Covenant co Odour the firſt Gzante 3 we agree all fo; 
the time, (S.) The Rent was granted in 8 Jac, and the Covenants, the Aſſigninent 
9 Jac. 10 l. Rent arrear, 1 x Jac. the Fine levied, 12 Jac. the Diſtreſs and Replevin, 
13 Jac. lay all together, and the uſe well rileth unto Odour. 

N 11 foꝛ this- 1. That in this Fine the Covenant compiled, which is with 

Our, 

2. By the Rule of Law; a general Covenant directs the ſpecial uſes of a Fine, 
the ſpecial operation of theſe by the general Covenant, and acco2ding to the intent 
of the parties, and this is pzoved by 6 R. 2. Fitz. tit. Eſtoppel, placito 2. A Feoffment 
to two and their Heirs by Deed, a Fine to be levied, which is to them, and to the 
Heirs of one of them, this ſhall be to the Heirs of both of them, which Caſe is 


put, Coke 2. pars fol. 74. B. in the Lo2d Cromwells Cale, there it is ſaid, that the 


pꝛecedent Feoffment ſhall rule and direct the ſubſequent Fine, and pzeſerve the joint 
Eſtate in them of Fee-ſtmple againft the exp;eſs limitation of the Fine, and the 
Fine ſhall be ruled and directed accozding to the pzecedent agreement and Eſtate 
made by the parties. 

In Knights Caſe, Coke 5. pars fol. 55. a Leaſe made of divers Youſes in Clarken- 
well, rendzing the yearly rent of 5 J. 10 8. 11 d. (S) foz one Mouſe 3 J. 11 d. foz 
another Moule 20 8. and foz the other Houſes, the reſidue of the Rent of 5 l. 105.11 d. 
with condition, if it be behind in part oz in all, ac any of the Feaſts, that 
then &c. this there reſolved co be one entire Rent; Times different make no dif- 
ference, if nothing happens in the mean time to crols it; as in Caſe of a bargain 
and ſale, and befoze Jnrolment a Fine is levied to him, afterwards the De is 
Inrolled, he now takes by the Fine; and if this ſhould be otherwiſe, all Aſſurances 
might be ſhaken, | 7 

The Law neither ſ&es, noz regards any time, but the time of the firſt agreement, 
notwithſtanding divers aſſurances be in differing times, and all but to perfect one 
aſſurance ; and by conſtruction of Law, they ſhall all be ſaid to be mave at one and 


the ſame time, otherwiſe you may ſhake all aſſurances. Put 
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But it hath been objeded, how will you have this Land bound, when it is con⸗ 
veyed away befoze. 


This may be anſwered by the Caſe of 16 E. 3. Brook tit. age, placito 51. put 16 E. 2. Brock 
Coke 1 pars, fol. 98. b. in Shelleys Caſe: If R. 8. hath a Deigniozy by deſcent, the. tas 


and afterwards a Tenancy eſcheats, then a Son is bozu; in this Caſe the Son 
Gail enter upon him; fo2 though the. Tenancy firſt veſted in him, and was never in 
the Father; yet fo2 that the Oziginal Caule, (S) the Seigniozy was in the Father, 
therefoze the Don ſhall enter upon the Uncle: To the like purpoſe is the Cale in 


Plowden, f. 284. in Chapman and Daltons Caſe, where a Covenant was made 


with Chapman» that he ſhould make a Leaſe foz years unto him, befoze the Leafe 
made Chapman died, the Leaſe was made to his Executo2s, fo that the term firſt 
hegan in the Executo2s3 yet in regard the Covenant made to the Teſtatoꝛ, was the 
cauſe of making the Eſtate to the Executozs, foz this cauſe the term was aſſets in 
the hands of the Grecuto2s, as well as if the ſame had been made to che Teſtatoꝛ 


himſelf, : : ; 
As to the Caſe befoze remembzed in 3 Mariz, Dyer, f. 130. aub put in Bing- 3 NMariz, S c. 


hams Caſe, Coke 2 pars, f. 94. and Mich. 24 E. 3. put in Dyer, the Caſe of the 
Wardſhip, there remoto impedimento : Compare this with our Cale here, the 
Fine levied, Rent behind, a Diftreſs taken, no uſe as yet ariſeth, but by the Re- 
plevin ſued, then the uſe arileth; and in the eye of Law, all this now hath relation 
to the firſt and oziginal agreement: The uſe here ſtill remains in the firſt Pan till 
the Replevin ſued; this doth then awaken the ufe, as it is in Shelleys Cafe befo2e 


remembzed upon the Recovery. "7 | 
Another ground is alfo taken in Chudleighs Caſe, Coke. 1 pars, fol. 137. That Coke 1 pars, 
the Execution of all things Cxecutoꝛp ſtill hath reſpec unto the oziginal Act, and f. 137. Kc. 
this appears to be ſo in the Countee de Rutlands Caſe, Coke 5 pars, fol. 25, 26. Coke 5 pars, 
and that variante in time ſhall never deſtrop the oziginal agreement between the fol. 25. &c. 


yartteg, if no new mean agreement can be pꝛoved to be between them, but the ule 
wall be accozding to the firſt Indentures. 8 | | 
The Caſe befoze remembzed of the Advowſon cannot be denped, fo2 there this 
being fallen, was lodged and ſetled, nothing there to interrupt the ſame ; but it 1s 
pot lo here in this Caſe, fo2 when the ule here arifeth, it is all now ab initio, up⸗ 
mthe firſt agreement, and as if it had been all then perfected; the Law always 
hath reſpect to the oziginal ac and agreement, and will judge atco2ding to that, to 
this purpoke is the Caſe in 33 Aſſiſar. placito 7. where a Servant hath a ' purpoſe 
to kill bis Maſter, foz the better colouring of it, he gooth out of his Service, and 
then kills him; reſolved there, this to be petty Treaſon, becauſe he now acted 
this, which he intended to do befoze, when he was in his Service, and therefoze 
teſolved, that this Action ſhould now have relation to his firſt intention, and ſo to be 
petty Treaſon in him, „ 

It hath been then objected, that then and from thencefo2th the uſe to ariſe, and 
that by this there is an excluſion of che fozmer, the uſe not to arife befoze ; this nor 
la, vide fo this, Coke 5 pars, fol. 19, 20. in Boraſtons Cafe, touching ſuth a cons 
tingent limitation; here in this Caſe now in queCion, che contingency happening, 
this doth awaken the uſe, and then the ſame ſhall ariſe, ſo that here is a ſufficient 
demonration when this uſe ſhall ariſe to the Gant, and to his Aﬀlignee, (S) up⸗ 
on the Diltreſs taken, and a Replevin bꝛought foz the fame, and all this ſhall now 
have relation unto the firſt original Agreement ; fo that Fiſher the Aigner, in 
this Cale, after the fine tevied, had juſt cauſs to diſtrain fo2 the Rent behind; and 
upon the Reglevin b2oughs by the firſt agreoment, upon the Indenture ö Cove- 
nants, the uſe did then ariſe unto him, and thereby he was well entitled to enter, 
and to make a Leaſe foz years to the Plaintiff,which being ouſted by the Defendant, 
had god cauſe to bzing his Ejectione firmæ, having a good title under Fiſher the 

Þ I Alligne, 
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Aſſignee by vertue of his Leaſe, and ſo Judgment ought to be given fo; the 
Plaintiff, and againſt the Defendanc, 


Curia, divided Nota, That in this Cale as touching the chiek point, the Judges were in this 

two againſt divided, (8) two againſt two, (S.) 

2 | Haughton & Dodderidge foz the Defendant, and Croke and Mountagye Chief 
Juſtice foz the Plainriff, 


Nota. In an Action upon the Caſe upon a pzomiſe, where a certain requeſt is 
to be laid, and where nor, 
By Mountague Chief Juſtice, where the requeſt makes the Debt, there a time 
certain ought to be laid of the requeſt made: Eut otherwiſe it is where there is a 
good Debt befoze, and a requeſt only to be made fo2 the payment of ic, upon a pꝛo⸗ 
mile, there it is lufficient to lap a requeſt generally without any time, and this ig 
dod. 
, The whole Court agreed with him herein. 


Payn Plaintiff, againſt Selby Defendant, 


An Action up- 1 an Action upon the Caſe upon an Aſſumpſit, foz two ſeveral pzomiſes ; The 
CI for | one upon a p2omile to give one ſo wuch fo a Moꝛle, the other foz Pony lent ; 
x He. Rep. 423. Judgment given foz the Plainciff upon a Demurrer, and upon a Writ of Enquiry, 
1 Ro. Abr. 570. the Jury gave entire damages; This moved in Arreſt of Judgment, 

It was urged foz the Plaintiff, that theſe entire damages were well given by the 
Jury, and ſo is the common courſe of the Court, as it was alledged, 

Foz the Defendant it was urged, that here the Action is b2ought by an Admi⸗ 
niſtratoz, and it is alledged, that Adminiſtration was committed unto him by the 
Eiſhop of, &c. and doth not ſap, )oci illius ordinarius 3 and alſo that the giving 
of entire damages is not good, this being upon a Demurrer;and a Mrit of Enquiry, 

22 Eliz, Dyer, And not upon a Uerdic 3 foz this was cited, 22 Eliz. Dyer, fol. 370. Cliffords Caſe, 
8&2, Ejectione Cuſtodiæ terræ, & hæredis, and entire damages given, this not good; and 
acco2ding to this is Moor and Bedels Caſe put. 

Coke 10 pars, fol. 130. in Osborns Caſe, this being not like an Action upon the 
Cale foz ſeveral woꝛds ſpoken at one time, - ſome of them actionable, ſome not, and 

entire damages given, this ſhall be foz the wozds which are actionable, not foz the 
other, as it was urged, 

Foz the Plaintiff it was alledged, That as to the granting of the Letters of 
Adminiſtration, it is alledged that they were granted by the Arch⸗Biſhop, who was 

n 2 b the Metropolitan, and ſo the Adminiſtration not void, but voidable by ſentence, and 

B. R. Kc. bo is Vere & Jefferis Cale, Paſch. 22 Eliz. B. R. cited, Coke 5 pars, fol. 30. in Princes 
Caſe, and that entire damages here are well given foz this, 18 H. 8. fol. 1. in waſte, 
in three ſeveral rooms, and damges entire given, and good. 

Croke Juſtice. Ye ought to have damages foz all, 7 fo2 part. 

Dodderidge Juſtice, Mere two things are joyned of one and the ſame nature, 
and therefoze dainages ought to be given joyntly ; But in a Declaration foz ſeveral 
things, there to ſet down ſeveral ſums, 

Judgment for The whole Court agreed with him herein, and that entire damages here were 
the aicelf, well given, and therefoze by che rule of the Court, Judgment was given foz the 
c. Plaintiff, c 


Davenport 
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Davenport the Executor of Davenport Plaintiff, 
againſt Wood Defendant. 


12 an Action upon the Caſe foꝛ a p2omiſe, bzought by an Executoz, againſt an 


Executoz of an Crecutoz, upon the pꝛomile made by the Teſtato2, foz the paz on the caſe tor 
ment of Pony lent unto him; Rich. Wood bozrowed the Pony, and pzomiſed to 2 Promiſe. 


the ſame; -. 

It was urged that this is not the general Caſe of an indebitatus aſſumpſir, but 
the pzomile is ſpecial, and the requeſt ſpecial, limited to the Zcſtatoz, oz co his 

ecutoꝛs. Ny „ 
| ok Juſtice. It it here implyed that he was to pay this upon requeſt, being 
that which the Law here requires 3 if no requeſt be made, by the omiſſion of this, 
he is not to loſe his Debt, the loan here is prior ordine, but by the Law they are 
both of them ſimul tempore, the requeſt made, the Pony to be paid; but if he 
doth not make any requeſt, the Debt by this is not to be loſt, fo2 his Gxecutoꝛ may 
well make the requeſt. : 3 nie | 
As to the Objection made, being here the Executoz of an Exectitoz, chis is not 
material, the Action well lieth againſt him, licetque etiam, ad hoc requiſitus, to 
pay this, &c. the lecond licetque etiam omittgd, yet the requeſt being here made to 
che firſt Pan who made the pꝛomile, and alſo to his Executoz, this is good, quod 
curia conceſſit, . 

Dodderidge Juſtice. Ik he had ſaid, Licet poſtea requiſitus, without auy day 
mentioned, yet this is good, and ſo it ſhall be here in this Caſe. | 

Haughton Juſtice. Mere he declares that having lent Pony, and ſuch a day, 
indebitatus foꝛ Mares, & fic indebitatus aſſumpſit, to pay the Pony, here it is in- 
debitatus exiſtit, foꝛ Pony lent; and doth not ſap, adtunc & ibidem, aſſumpfſit ſolvere, 
he ought to ſay ſo, oꝛ & lic indebitatus exiſtens aſſumpſit ſuper ſe ſolbere. 

But here in this pꝛincial Cale, Jt was in conſideratione inde ſuper ſe aſſumpſit, 
adtunc & ibidem ſolvere, this is good. 7 

The whole Court agræd with him herein. _ x 

Croke. It hath been here adjudged, ik Pony be lent to one, who pzdmileth to 
7 this upon requeſt to I. S. who dies befoze any requeſt made, pet he ſhall have it, 

the Mony fhall be paid to his Exetutozs. | | 

An Dbjection was then made, becauſe entire damages were here given. | 

This was held good by the Court, notwithſtanding this Objettion; and foin an 
Action of Treſpaſs, foz two Treſpaſſes and Damages entire given, this is good. 

The Clarks being demanded by the Court, thep all made anſwer and faid, That 
fois the uſual courſe of the Court in ſuch Caſes upon fuch feveral pꝛomiſes as 
here there were; two p2omiles and entire damages given, that this is good, and 
they are not here to ſever the damages, but where part is*found foz the Plaintiff, 
and part fo2 the Defendant, | 55 0 

And lo by the rule of the Court in this pꝛincipal Cale, Judgment was given 
fo the Plaintifl. 2 ny | | 


the Plaiatiff. 


An Action up- 
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judgment ſor 
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Sir John Sydnam Plaintiff, againſt May 
Defendant. 


Entred Termin. Mich. 13 Jac. B. R. 
Kot. 347. | 


Action upon FT? an Action upon the Caſe foz ſcandalous wo2ds,the Defendant denies the ſpeak; 
the Caſe for ing of the woꝛds, and takes a travers, abſq; hoc, that he ſpake the wozds, &c. the 
* 05. Jury found a ſpecial Uerdio,they found the wozds to be theſe ſpoken by the Defen; 
84 8 dant, (S) A think in my Conſcience if Sir John Sydnam might have his will, he 
2 Rol. Ab. 717, Wopld kill all the true Subjects ok England, and the King to; and he is a main⸗ 
718. tainer of Papiſtry, and of rebellious Perſons, 
3 It was urged foz the Plaintiff that theſe wozds are actionable, 6 E. 6, Dyer, 
Hob. 10. Kemp will be a Bankrupt within theſe two days,actionable, 
6 E. 6. &c. 28 H. 8. Dyer, J will abide by it, that Ruſſel was and is a falſe Thief, adion⸗ 
| able; Theſe wo2ds in this Caſe as it was urged, are wo2ds of ſcandal and aggra⸗ 
vation: If he had ſaid-ſo in the aflirmative, they had been Adionable, and here 
theſe wozds do tant amount, as if he had expꝛeſly ſaid ſo, | | | 
29 Eliz. e. 29 Eliz. between Skite and Morgan, an Action upon the Caſe foz theſe wozds, 
(S) Pe is a maintainer of Pirats, and held actionable, and that it ſhall be intended 
in Caſe of Piracy, | 
Sir Henry Lea, & Pennyſtones Caſe, fo theſe wozds, (S) Bir Henry Lea is a 
maintainer of Thieves, actionable. 
9 Jac. B. R. Beresford & Treſhams Caſe, Thou didſt ſpeak Treaſon, ruled that the 
Action well lap, -foz that Os demonlirat, quod cor ruminat. As to the entire damages 
given, urged that this is god, if part of the wozds be actionable, and part not, and 
the wozds found, the Plaintiff to have his Judgment. : 
Foz the Defendant it was urged that the wozds are not actionable, _ 
_ 44 Eliz. Fountain & Grymes Caſe, Thou are a Rebel, not action- 
able. | 6 | 
Mich, 35 * 36 Mich. 35 & 36 Eliz. Perpoints Caſe, Py Maſter put me away becauſe J would 
c. not be a Papiſt, not actionable, ; | 
Trinity 40 Eliz. Allen and Etons Caſe, Coke 4 pars, he gave his Champion counſel 
to kill me; purpoſe, incents and thoughts, are not au ionable. 3 
Mich. 43, 44 Eliz. Royal and Virtues Caſe, If my Lo2d had done him right, he 
had been hanged, not actionable, becauſe conditional words. Th: 
r. Croke Juſtice, The woꝛds laid in the Declaration are theſe, (S) If Sit 
John Sydnam might have his will, he would kill all the true Dubjecs of England, 
and the King too, and he is a maintainer of Papiſtry, and rebellious Perſons, The 
Defendant here takes a Travers, abſque hoc, that he ſpake the wozds as they are 
laid in the Declaration, The Jury do find that he ſpake the wozds in the Declara⸗ 
tion; but they do further add unto them theſe pzecedent wozds, which they like⸗ 
wile find that he did alſo then ſpeak, (8) 4 think in my Conſcience if Sir John 
Sydnam might have his will, &c. whether by theſe words ſo added, there ſhall be 
ſuch a variance between the Declaration and the Uerdict, ſo that the Plaintiff can- 
not have his Judgment; this is a great queſtion in this Caſe, Ik there be no 
ſuch material variance, then the Plaintiff to have his Judgment. | 
Thoughts are free till they be clothed with woꝛds, and then they are not free, 
ſermo eſt animi index, the Tongue is the D2ganon of the Heart, mentiri eſt con- 


tra mentem ire. J think in my Conſcience this is idem per idem, this is = jag 
| alleve⸗ 
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aſſeveration, which amounts unto an affirmation, I think in mp Conſcience this is 
all one as if he had ſaid ſo in facto. Mere the omitting of theſe wozds in the De- 
claration, (S.) I think in my Conſcience is no material variance, being but Cir 
cumftances, and this adding bf theſe wozds by the Jury, doth not decrac any thing 
from the Declaration. And ſo the woꝛds as they are laid are actionable, and the 
Declaration good, the variance between the woꝛds laid in the Declaration and the 
woꝛds — by the Jury is not material, and ſo Judgment ought to be given fox 
he Plaintiff. | | | 
6 DP Dodderidge , Juſtice. In this Caſe we are to conſider theſe particulars, 
(S) 1. Theſe woꝛds as they are laid in the Declaration. 2. The wozds as they 
are found by the Jury in the ſpecial Verdict, 3. Touching the concluſion of the 
Verdict. 5 

1, The wo2ds as they are laid in the Declaration, (S) If Sir John Sydnam 
might have his will. To extenuate theſe wozds, (If he may have his will.) The 
will of Pan is uncertain, and none knows the will of Pan. The other wozds, Ye 
will kill the Ring; matter upon a future act, As to ſay, ſuch a Pan being a Per⸗ 
chant will be a Bankrupt within two days, theſe wozds are ſcandalous, becauſe 
they take away from him his credit, as well foz the future time, as foz the pzeſent ; 
theſe wozds thus ſpoken d2zaw Men from dealing wich him. Af one laich that J. S. 
will Rob I. B. within ſuch a time; foz if he ſaich, that he make p2eparation fo2 
to da it; theſe wozds are ſcandalous quia præbent occaſionem ruinæ, although 
nemini ruinam. The Law doth not only maintain and pzeſerve the life and pol⸗ 
leſſion of a Pan, but alſo his good Name 3 here the wozds are, will do ſuch a thing, 
being wozds de futuro; a thing that none knows. All mozal Uirtues and Uices, 
are in the will ok Pan, and from the will, they come into the intention, and ſo by 
this a thing is made good oz ill. Bracton, Out of a wicked will, no good pzoc@eds ; 
and ſo the wo2ds as they are laid in the Declaration are ſcandalous, W 

2. Ag to the Uerdic,and herein it is to be conſidered, whether by this Uerdict the 
firſt woꝛds are qualified by the adding of moze wozds, oz whethere by this there 
is any diminution of the wo2ds, Ik any diminution be, pet if he did ſpeak wozds as 
impozted Scandal, there the Court ſhall judge upon them; as to the wozds added 
by :he Verdict, if theſe woꝛds lo added do diminiſh and extenuate the matter, this 
may alter the Caſe, but when che wozds ſo added, do diminiſh nothing at all, but ra⸗ 
ther aggravate the matter 3 as 1. thought, and then ſpecch afterwards, and all this 
doth ariſe out of an ill chought,and that with theſe degrees, [S) 1, p2ivately, ſecond⸗ 


ly pyblickly, and thirdly with denuntigtton 3 here the wozds added in this Uerdic, 


do not diminſh, but encreale the ſcandlal, pꝛoceeding out of a wicked Conſcience, 
None can judge of the Conſcience of another until he declare this, by woꝛds utter- 
ed by him; he ought to rule his Tongue; this doth not ſuic with his Conſci⸗ 
ence, he ought not to ſpeak ill of any Pan, the referring of this to his Conlcience 
doth not at all diminiſh, but very much aggravate the matter, the wozds themſelves 
p2oceding from an ill Fountain, and from an ill Rt. 8 | 
3. As to the concluſion of the Uerdic, the Jury do refer the matter, they find 
him culpable of che wozds in the Declaration; this is true, theſe they do find, and 
other woꝛds allo to be ſpoken. by him, (but not laid in the Declaration.) this vari- 
ance makes no alteration, in the Caſe, the wozds ſpoken, and found are fcandalous, 
and actionable, foz which the Plaincift had juſt cauſe of Action; and ſo Judgment 
oughe to be given foz him. + 5 . 
3. Haughton Juſtice. That in this Caſe Judgment ought to be given foz the 
Dekendant. But in this Caſe A will neither excuſe, noz yet juſkifie the Defendant; 
The wozds are lcandalous, as they are laid in the Declaration, although they are 
in the future time, aud foz the Plainciff; theſe wo2ds in the Declaration are ſuffici⸗ 
ent fo2 the maintenance of his Action. The incertainty of the will doth not alter 
noz diminthh che matter; the wozds being in the future time. The Caſe cited at the 
Bar 
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6 F. 6. Dyer 
fol. 72. Kemps 
Caſe. 


Bar of 6 E. 6. Dyer fol. 72. Will? Kempe will be a Eankrupt withing thele twa 


days adj. actionable, this Caſe moves me to be of this opinion, foz this is a dil⸗ 


credit to him, and all will think ſo of him; and ſo here. Ik he had his will, none 
knows whether he would have done this oz not; here it is to be pzeſumed that he 
knew ſomething, that he had a wicked will, and therefoze in this J do agree with 
the reſt foz the Plaintiff, and this upon the reaſon given in Hext and Yeomang 


Caſe, Coke 4 pars, fol. 15. b. Foz my ground in Allerton, Hext ſeeks my life; any 


if J could find John Silver J do not doubt but within two days to Arreſt Hext foz 
ſupicion of Felony. Foz the later wozds adjudged that the Action well did lie, 
becauſe that foz ſuſpicion of Felony, he ſhall be impꝛiloned, and his Life dawn 


into queſtion. 


But here the matter which moves me ts doubt, and to be of opinion againſt the 
Plaintiff, is upon the wozds in the Declaration, which are not found by this Uer⸗ 
dict; foꝛ this being an Action upon the Cale foz wo2ds ſpoken, the Jury here have 
not found theſe woꝛds which are laid in the Declaration; the wozds being laid in 
the Declaration in the affirmative. (S) If he might have his will, abſoluceip theſe 
wozds to be p2oved by the Uerdict, and Damages to be given in reſpeq that he 
hath directly laid ſo ; and the Jury have found in this manner, ($) That he ſaid J 
think in my Conſcience, that if, 8c. and ſo this is not in the affirmative, as che 
ſame is laid in the Declaration; and J am of this opinion, not becauſe theſe wozds 
are as an excuſe,oz by way of extenuation of the fozmer. wo2ds, foꝛ they are not ſo, 
but becauſe the Jury have not found the wozds affirmatively, as they are here laid 
in the Declaration; and foz this cauſe only J am againſt the Plaintiff, foz the 
wo2ds, as in the Declaration laid to be ſpoken by him affirmatively in the Uerdig, 
they are found to be ſpoken in another fozm, (S) that he laid, J thinkin my Con- 
ſcience, that if, &c. and fo the wozds as they are here laid in the Declaration, are 
not found by this Uerdic ; and therefoze the Plaintiff here cannot. have his Judg⸗ 
ment, Ak an Action upon the Cale be b2ovght fo2 wozds, ſome of which woꝛds are 
actionable, and ſome others not, Judgment ſhall pet be given foz the Plaintiff, 
and Damages in ſuch a Caſe given generally, ſhall be taken and intended to be 
given foz thoſe woꝛds only which are actionable, and not fo2 the other, J hold that 
foz the firſt wozds here,if found as they are laid in the Declaration, an Action well 
lieth foz them, and the Plaintiff to have his Judgment, but not fo as they are 
here found by this Uerdict; and therefoze as this Caſe is, and upon this Uerdic 
thus found, Judgment ought to be given fo2 the Defendant. 

Croke. Wecattle the Jury have found the woꝛds themſelves which are laid to be 
ſpoken, and moze by way addition, this ſhall not take away the Plaintiffs Adion, 
fo2 theſe additional woꝛds do nothing at all diminiſh oz leflen the other, and fo the 
Plaintiff to have his Judgment. = a 

Dodderidge. If the wozds were ſuch, that ſuch a one is a Bankrupt ; the 
Jury do find that he ſaid, that he would be a Bankrupt; here the Plainciff 
ſhall not have Judgment, becauſe the Jury doth not find the wozds in the Declara- 
tion, one being in the pꝛelent time laid; the other, the finding of the Jury, in 
the future time, and pet both are adionable. But when the ſame woꝛds wichout 
any alteration, are found by the Jury, but pet with an addition of ſome other woꝛds, 
which do not diminiſh (if they did diminiſh) then the Plaintiff not to have his Judg- 
ment; here the woꝛds added and found by the Jury, do not withdzaw from, but add 
by wap of aggravation, they add an ill thought to a cozrupt tongue 3 theſe addition⸗ 
al wozds do not diminiſh any thing from the fozmer wozds laid in the Declara⸗ 
tion, the Jury only finds further that he ſpake theſe wozd, as he thought in 
his Conſcience 3 ſo that here is no Diminution from the fozmer wozds; but the 
Jury do find all the wozvs in the Declaration, and moze. In che Cale befoze re⸗ 
membzed, the Plaintiff could not have his Judgment, becauſe che Declaration was 
in the pꝛelent time, but when the ſame woꝛds in the Declaration, without any alte- 
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ration are found, which do make no diminution, but do only add ill thoughts to il 
wozds; therefoze the Plaintiff to have his Judgment. | „ ee 

Haughton. If a Thiek be at the Ear, tb be arraigned, and a Witneſs comes 
in andſaith of him, J think in my Conſcience that he ſkole the Yozle, foz which he 
was queſtioned ; this is no affirmation that he did ſo. : 

Dodderidge. When the life of a Pan is in queſtion, and one Witneſs ſaith, 2 
think he did the fact, in this J do agree chat this makes nothing againſt him, But 
fama, fides & oculus, are tender things, and not to be compared to che Witneſs of 
one, upon the life of a Pan, the fame and credit of a an is moze tender, and woꝛds 
which will bear Action, will not take away the life of a Pan, 

We do all of us agree, that the wozds in the Declaration are well actionable; 
But we do differ only upon this which is found in this Uerdia, by way of at- 
dition, | ; 

Curia. We will confer moze of this amongſt our ſelves, and if we can be all of 
one mind, the Plaintiff then ſhall have his Judgment, Eut the beſt way ts to have 
the Defendant to agree, and to ſubmit himſelf to Sir John Sydnam the Plaintiff; 


and ſo foz the better effecting hereof,the Court adviſing the Defendant lo codo; this 


Caſe was adjourned upon a Curia adviſare vult, to a further time. 

Afterwards this Caſe was moved again foz the Judgment of the Court, there 
being no end made between the parties, 1 4 
| Haughton. It hath been agreed, that if the wozds laid in the Declaration, and 
the wozds found by the Jury are differing, that then this is not good, 

Dodderidge. It hath been agreed, that the wozds laid in the Declaration here 
will well bear an Action, and 2. It hath been alſo agreed, that if the wozds found in 
the Uerdict, had all been in the Declaration, that then it would be foz the Plaintiff, 
Jt is now to be conſidered, whether theſe wozds found in the Uerdin moze than 


are in the Declaration, hath altered theſenſe of theflander ; as to this I think clears 


ly it hath not, foz here by theſe woꝛds added in the Uerdic,to be alſo ſpoken by him, 

he hews, that his thought was as ill as his words ſpoken, 5 
Croke. Take theſe words any way as you will, either ſingle oz divided, and 

the wozds will well bear an Adion: 

Dodderidge. If the woꝛds in the Uerdic, which are added, were ſich, (S) J am 

fully reſolbed, that if, 8c. would this make any alreratfon 2 It would not 

clearly, 


Uerdict, which he did ſpeak, & aliquid amplius than is laid by the Plaintiff 


Mountague Chief Juſtice agreed with them herein. All is here found by 2 Judgment | for 
n his the Plaintiff, 


Declaration ; but this which is found moze, doth aggravate, and nothing at all al- ber curian. 


ter the matter, and therefoze by the Rule of the Court, Judgment was given fox 
the Plaintiff, 


Sminke Plaintiff, againft Barker Defendant. 


Nan Action of Debt, the Defendant had day given unts him to wage his Law, Debr. 
and at the day, Richardſon Serfeant moved the Court, that the Defendant was ! Ko-Rep.430- 


lick of a burning Fever, and foz th:s cauſe moved the Court foz another day foz 
= to come and to wage his Law, and did offer to make all this good by an Af- 
hdavit. Fl 2 

The Court reſuſed to receive this, but adviſed him to pkeav to the Country, and 


fo he did. | 


Moetteram 
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Motteram Plaintiff, againſt Motrerame 
Defendant. 


Aprohibition. E a Pꝛohibition, upon a Suit in the Spiritual Court, the Caſe was this, (8) g 
x Fol. R. 426. | Suit was in the Spiritual Court foz Defamation, by the Wife of che party a 
, 3 ſentence there given, and cofts, pro expenſis litis, the Yusband did releale theſe 
x Ro. Abr. 2 8. coſts, which they would not there allow of, upon a ſuggeſtion here that the Pusband 
300. was divozced Cauſa Adulterij. A Pꝛohibition was pꝛaped. | 
Hillar. ) Jac Againſt the P2ohibition, a Caſe was cited, Hillar. 7 Jac. where a Suit was in 
The Ag of the Eccleſiaſtical Court, by two Church⸗wardene, foz not repairing of the Church; 
the Church- one of them did releaſe, the which releaſe being there pleaded and diſallowed, a 
wardens, Pꝛohihition was pzayed, but afterwards a Conſultation was granted becauſe that 
this Court is not to judge of this, which pꝛoperly belongs unto them. | 
Object. The reaſon objected, becauſe che releaſe was not there by them allowed 
of, and that this is matter of injuſtice. | 

Reſp. In anſwer to this, this may be there tryed by Appeal. 

Alſo there may be good cauſe foz them to diſallaw of the releaſe, and no injus 
ſtice done by this. Allo this releaſe in this Caſe was made after ſentence there 
given; and if at the Common Law, ſuch a releaſe ſhould be made after Judgment 
given, this would not be good. If a Writ of Exroz be bzought here, upon a Judg/ 
ment given in the C. B. and foz Erroz, ſhews a releaſe made after Judgment, this 
is 4 — to reverſe the Judgment. Here the divazce was a menſa & thoro, any 
alla from all matrimonial Duties. 

Fo2 the Prohibition, It was urged, and much enfozced, that this releaſe by the 
DYusband was good, the Suit being in the Eccleſiaſtical Court, foz Delfamation, 
ſentence there given, the Wife divozced a menſa & choro, which doch not diſlolve 
vinculum maritagiz, hut that this not wichſtanding, they may come together again 
when they will; and ſuch a divozce, is no bar of Dower. And this is not like to 
the Cafe befoze remembzed of the Chuychewardens, which muſt be agreed to be ſo, 

38 Fliz. exc, 38 Elia. B. R. between Melham & Winnes. It was here ruled, that a Gift of the 
oods of the Pariſh, made by the Church-wardens, is not good, without the allent 
ok the Side⸗ men, and the Ueſtery,and if by the Uefferp the ſame is good, t his being 
then in manner as a By⸗Law here coſts are given, andthe Yusband doth releaſe them, 
if they will there give lentence, notwithCanding this releaſe,and againſt the ſame, 
they ought to be pzohibited ; this releaſe here (as it was urged) being a full Bar 
of the effect of the ſentence ; this matter pleaded there befoze the Court of Audi⸗ 
ence,and che releaſe there ſhewed, and therefoze they are not to execute this ſentence 

againſt the releaſe, s | 
| Dodderidge Juſtice. J the Caſe which was betwen Tottey and Stevens, Trin. 44 
Trin. 44 Eliz, Eliz. B. R. Rot. 865. where Baron and Feme were divozced fo2 Adultery on the 
B. R. &c. part of the Mike, there was a Suit alſo foz a Legacy, which is a good Cale, and 
Suits wich this Cale hers in queſtion, if it be loohed into, 3 . 
Haughton Juſtice. In Cale of a Suit faz a Legacy, the Musband is faz tg 


purſue this, aud therefaze his releaſe here map be good, but here in this Caſe, the 


matter in queſtion is fo; Dlaupering of the Mike, and this is perſonal to the 
Mike, and the determination of this, is left unto them there, and if by their Law, 
in ſuch a Caſe, the releaſe of the Husband is not good, thereby co depzive the Wiſe 
ok her coſts, being depending upon the Oziginal, (S) the Defamation ; We have 
nothing here to do with this, foz to cozrect their Law; and therefoze they are not in 
this Cale by us to be pꝛohibited. 


Dodderidge 
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Dodderidge. They there only reſtoze the party, to her good name, in Caſe of 
Deffimation,- as here in this Cale; and this doth very much differ from the Cale 
of a Legacy, the point here only is, the husband and wife are divozced, cauſa Adul- 
terij, the Mike ſhe ſues in the Eccleſiaſtical Court foz Defamation, and there re⸗ 
covers,and coſts are given, the which the Husband did releaſe, whether this releaſe 
thus made by the Pusband, ſhall bar the Wiſe of her coſts. And ik they will not 
allow of this releaſe there, whether a P2ohtbicton ſhall be granted oz not. 

The whole Court clear of opinion, that no Pzohibition in this Caſe is to be 
granted. And lo by the whole Court in this Caſe a Pꝛohibition was denied, 


Froft Plaintiff againſt Eyre Defendant. 


; 2 an Action upon the Cale foz ſcandalous wo2ds, upon Non culp. pleaded a ver⸗ aan 
1 dict was given fo2 the Plaintiff, It was moved in Arreſt of Judgment foz the Caſe for words. 


Prohibjcion 
denied per 
Curiam. 


Tefenvant,. that the wozds ſpoken, and laid in the Declaration, are not actionable, V. 3 Leon. 231 
The woꝛds were theſe ſpoken by the Dekendant, to the Plainciff, (S.) Thou haſt 0313. Cto. El. 


fozced Wztings, foz which thou ſhouldſt lole thy ears. 
Whether theſe are actionable oz not, was the Queſtion » _ | 

| — Plaintiff being an Attournep at Law, and ſo the words do touch him in his 
It was urged foz che Plaintiff, that theſe woꝛds are ſcandalous, and well Acion- 


165.1 Ro. Rep. 
431-1 Ro Abr. 
66, 


able, and Venders Caſe was remembzed, which was fo2 theſe wozds. (S) Thou haſt Venders Caſe. 


fozged my Fathers hand, whereby thou haſt received my Rent, adjudged, that theſe 
w6zds were actionable 3 thele wo2ds here in this Cale are ſpoken, co bzing him in 
danger of the Statutes of Perjuty and of Fozgery. | | TT Rios” 
1. Crook Juſtice. Foz theſe wo2ds (S.) Thou art a Cut-thzoat, no Action lpeth 
foz theſe wozds, here they are to be taken in mitiore ſenſu. But here in this 
Cale, couple the firſt wozds wich the Later, and ex precedentibus & conſequen- 
tbus, it will be very hard againſt the Defendant, In this Caſe the wozds are 
_— and the Action of the Caſe foz cheſe wozds, by the Plaintiff well main⸗ 
tainable, ky 5 

2. Haughton Juſtice. It is very clear, that the fozmer wo2ds will not bear any 
Attion ; foz thele wozds do not charge him with fo2gery, and then theſe later wozds 
deing only erplanatozy of the fozmer wozds, will not bear an Action, where the 
ſozmer will not. As if one ſaith to another, Thou halt ffollen the Lead off my 
houſe, oz mp Zyles, foz which thou ſhouldſt be hanged, theſe woꝛds ate not acti- 
enable. Dometimes, where the firſt wozds are ackionable, and the ſubſequent expla⸗ 
tato2y wo2ds do qualifie the fozmer, and ſo do make them not actionable; As in the 
Caſe here, where one ſaid of another, Thou art a Traitoz, foz thou didſt affirm 
that the Kings Coyn was fallen a Noble in the Pound, and ruled, that foz theſe 
6zds, being all laid together, no Action did lie. „ 

Dodderidge Juſtice. The Action here brought by the Plaintiff, foz theſe wozds 
thus ſpoken of him will not lie, foz that it is not certain what wzitings he did 
mean, and they may be frivolous wꝛitings, and foꝛ which he ought not co be called in 
it queſtion, and therefoze not actionable; And if it be ſo, then che later wozps 
here will not aid this, they will not aggravate : If he would Indig him, the ſame. 
ought to be, quia falſa fabricavit facta, and not quia fabricavic falſe wzitings; and 
here an innuendo will not help this, as to ſay afterwards, Innuendo Obligationem, 
and this may here be done out of the Jndicing of another: It may be a frivolous 
letter, and of no moment, and fo it map well be underſtood, and therefoze not 
Aionable. , | 
8 ꝙ m Crook 


the 
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can imagin of what nature theſe are, innuendo, Bonds oz Covenants, this will 


Crook, Ik one faith to another, Thou haſt ffolen, No Acion lieth, foz theſe 
wozds 3 but if he do add theſe wozds, (S.) faz which thou ſhouldſt be hangen, an 
Action upon the Caſe then well lieth 3 ſo here, Thou haft fozged Writings, no 
Action-1:eth foz theſe wozds; but add theſe: other wozds, (S.) foz which thou 
ſhouldſt loſe thy ears, theſe wozds then will bear an Action 3 as in the other Caſe 
(S) fo2 which thou Gouldlt be hanged. | Eg 
Dodderidge. The wozd ſtealing impozts Felony and Larceny, and fo they are 
ſcandalous, fo; if it be but foz 6 d. he fall foz this have puniſhment; but here the 
woꝛds are, Thou didſt make fozged Writings, not ſhewing what they were, and 
ſo not actionable, | 

Crook. & agree this to be ſo, if you add not theſe wozds to the fozmer, (S) fo, 
which thou ſhouldſt loſe thy cars, wilheut theſe latter words, the other are not 
actionable. | | 

Haughton. Foz to make fozged Writings, is not puniſhable, but the publica⸗ 
ea of _ but becauſe it is not ſhewed what theſe Writings were, this makes 
the doubt. | 
And lo this matter reſted upon a Curia adviſare vult, and the ſame adjourned tg 
a further time. 
Afterwards this Caſe was moved again, and debated. 

Mountague Chief Juſtice. It is nat here laid, that the Plaintiff was an Attoz⸗ 


nep, but a Sollicitoz : Thele wozds, as they are laid, will well bear an Agion : 


In generalibus, wo2ds ſhall be taken in mitiore ſenſu, but not ſo in particularibus, ſen- 
ſus verborum ex cauſa dicendi : Foz one to ſay of another, Thou haſt made fozged 
Writings, no Action lieth foz theſe wozds ; but ik he conjopns the latter part with 
the fozmer, thele do very much enfozce the other. 

To this purpole is the Lozd Cromwells Caſe, Coke 4 pars fol. 12. It is no mar- 
vel pou like not me, foz you like not any of the Kings Subjects. 

Browns Cale there put, Thou haſt burnt my Warn adjoyning to my houle, thele 
woꝛds are actionable, wo2ds are to be taken in communi ſenſu. | 

Birchleys Caſe, Coke 4. fol. 16. in this Court, being an Attozney, Thou art a 
cozrupt man, an Action lieth fo2 theſe wozds, foz they touched him in his Pꝛolel⸗ 
ſion ; ſo here in this caſe the woꝛds are actionable, and the Action bzought by the 
Plaintiff fo2 theſe woꝛds do well lie. 

Crook. It ts here laid that the Plaintiff was a P2zactitioner, a Dollicitoz, and 
a Steward of a Pannoz, theſe latter wozds here will enfozce the Action : Ik he 
had laid that he was an Attoznep, clearly then the wozds would be actionable, but 
it is laid here, that he was Seneſcallus, and ſo the wozds actionable, becauſe he is a 
publick perſon 3 the pzeceding wozds here are to receive conſtrudion by the wozds 
ſubſquent : Burnt my Earn, Innuendo, full of Cozn not actionable 3 but if the 
wozds, Burnt mp Barn full of Cozn, foz theſe wozds an Action well lieth; here 
the wo2ds are ſpoken to the Plaintiff being Steward of a Pannoz 3 Thou haſt 
made fo2ged Mzitings: An Attozney is a publick perſon : If one ſaith to a com- 
mon perſon, thou art a falſe and a cozrupt man, no Action lieth ; otherwiſe if they 
be ſpoken to a Juſtice of Peace, Intentio verborum ex animo dicentis is to be col- 
lected, 

If one ſaith to a Steward of a Pannoz, Thou haſt made Writings which are 
fozged, theſe wozds do extenuate: Thou haſt ſtollen my Cozn, no Action lieth 
fo theſe wo2ds, foz it map be growing; but ik he ſaith, Py Cozn, fo; which thou 
ſhalt be hanged, ot herwile it ſhall be. | 

Dodderidge, Theſe wozds here are not actionable, neither foz a Sollicitoz, 
noz pet foz a Pzacticer ; this here is the matter, Thou haſt made fozged Writings, 
and theſe map be frivolus Rimes, which may be ſet out in anothers name: None 


not 


r e 


ay mn 


Part III. Termin. Micb. 14 Jac. 


not aid it, what Writings theſe were, whether of any impoztance, oz not, non 
conſtat. 

As to the later woꝛds then, being (S.) Fo2 which thou ſhculdft loſe thy ears, 
thefe wozds will not enfozce the matter, this being but his mil⸗conceit of the words; 
and ſo no Action here lieth, neither foz the firſt wozds, no? pet foz the wozds ſub- 
ſequent : Foz one to ſay, Thou haſt burnt my Warn adjopning to my Poule, thele 
are woꝛds of Slander; but if he ſaith, Thou haſt burnt my Earn, fo2 which thou 
ſhalt be hanged, no Action lieth foz theſe wozds, this being but the miſconcett of 
the party, and do not add unto the Slander. | 

If one ſaith to another, Thou art a Thief, fo2 thou haſt ſtollen my Apples, no 
Acion lieth foz theſe wo2ds, 

If one lpeaketh theſe wozds, J marvel pon will keep company with ſuch an one 
being full of the Por, no Actinon lieth foz theſe wo2ds, as it hath been here ad⸗ 
judged here he cannot loſe his Ears foz fozging of falſe Wricings,endſo the Action 
bzought by the Plaintiff, is not maintainable. f 

Haughton. The Action here brought by the Plainciff, lieth not fo2 theſe wozds; 
when woꝛds ſpoken are uncertain, by an averment they ſhall not be made actonable, 
as the Por, innuendo, the Jrench Pox, this ſhall not make the wozds agionable, 
being uncertain befoze ; but if one faith of a Juſtice of Peace, That he is a co2- 
rupt man, theſe wo2ds are actionable, notwithſtanding the uncertainty in ſome ſozt. 
As to the woꝛds themſelves here in this caſe,he hath made theſe wo2ds carry no cer- 
tainty of Slander, foz an honeſf man may make fozged Writings, and yet not be 
guilty of any Fozgery, foz another may put his Seal to the ſame, and ſo he is the 
Fozgerer 3 allo it is here altogether uncertain, what manner of Writings theſe 
were, they may be but nugatoꝛp, and of no moment. 

As to the ſecond part of the wo2ds, theſe do not enkozce the matter foz the con- 
tluſion: Ik che firſt woꝛds do not give cauſe of Acton, the concluſion, being but the 
underſtanding and expoſition of the party himſelf, this ſhall not make theſe wozds 
to be actionable ; that he ſhould loſe his Cars fo2 this, this is but his falſe conceipt, 
and a falſe concluſion of the party, and ſo no Action foz theſe, 

If one ſaith to another, Thou haſt ſtollen my Apples off my Trees, fo2 which 
thou ſhalt be hanged, no Action lieth foz theſe wozds, being but his miſconceipt of 
the matter; and ſo in the principal Caſe, the wo2ds not aotonable, and the Action 
here bzonghe by the Plaintiff, not maintainable. 

Mountague. To ſay of one that he is perjured and fo2z\wozn, this is but recital ; 
but if one ſaith of another, that he was fo2ſwo2n in B. R. in a Trpal there, theſe 
woꝛds are actionable ; here in this Caſe, the lubleguent Wozds are not rational, 
but they do enfozce the Slander to be luch Oziginal Writings, fo2 which co lcſe 
his Ears here, and alſo that theſe ought to be Wricten and Fozged at one 
time, | 

Dodderidge. The beſt way to examine theſe wo2ds, is to fe whether cheſe words 
do not bzing him in danger of an Indictment; as ik he be indiced foz this Fozgery 
ſhall this Indictment be good? it ſhall not, and then if he be not in danger of his 
Cars, no Action will lie foz theſe wo2ds. : 

Mountague, Mere the wozds ſubſequent, do well expound the wo2ds p2ecedent, 
by which it doth appear, theſe to be ſuch TUzitings, foz which he ought to lole his 
Cars, ſo that the ſubſequent wozds are not rational wozds, but wozds Oziginal, 
and thou ſhalt loſe thy Cars: As to the Cale of Jndicment, this is not like to 
the caſe now in queſtion, | 

Haughton. One ſaith to another, Thou haſt ſtolen my Mood, foz which thou 
ſhalt be hanged 3 foz ſtealing ſome Wood it is Felony, and fo2 ſtealing of ſome 
Wood it ts no Felony. | | 
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The Court di- 
vided, &c. 


Ejectione 
firmæ. 

1 Ro. Rep. 429. 
1 Ro. Abr. 506. 


And ſo without any further debate, the Judges being in their opinions in this 
Caſe two againſt two. (S.) 

Crook Juſtice & Mountague Chief Juſtice foz the Plaintiff, and Haughton & 
Dodderidge Judges e contra fo2 the Defendant, and ſo it reſted upon a Curia advi- 
ſare vult, and to ſe the Pꝛeſidents in this caſe, which by the rule of the Court were 
to be ſearched out, and the Court to be infozmed of them, | 


Nota, That this cauſe was never after moved again, but laid to be ended by 
agreement beeween the parties. 


Hammond Plaintiff againſt Wemibank 
Defendant. 


]® an Action of Treſpas and Ejeckment, upon Non culp. pleaded, a Uerdic was 
L given fo2 the Plaiatiff; upon a motion made foz the Defendant in arreg of 
Judgment, the Caſe appeared to be this, (S.) 

The Defendant being a Copy-holder, was ſummoned to appear at the Court of 
the Lozd, to do and perkozm his ſervice as a Copy-hold Tenant : he made defaute, 
upon this the Lozd took advantage, by way of fozfeiture exceptions taken to the 
pleading of this, che matter being foz a fozfeicure of his Copy-hpld Eſtate ; fo, 
his refuſal to do and perfozm his Suit and Service, by the Cuſtom to be done by 
him. 

Jt was urged, that this ought to be ſhewed to be a wilful and an obſtinate re- 
fuſal, oz no foxfeicure. 

Alſo it is alledged, that the Court was held apud Manerium prædictum, and doth 
not ſhew in what houſe the ſame was held, no2 pet that any notice was given unto 
him that it ſhould be held; the Illue was, Whether he did voluncary refuſe co 
come to the Court 02 not: And the Jury did find that he did refuſe ; they do allo 
find, that notice was given to him by the Baily of the Court, but it is not laid, that 
this was ſo done by the commandment of the Lozd, 

Alſo it is ſhewed, that the Court was held ſuch a dap, and notice given of this 
to the Copy-holder, and there ought to be thzee Courts held, befoze there fall be 
a fo2feicure taken fo2 non-attendance. | 


Mountague Chief Juſtice. The perfozmance of Services, is incident to every 


Copy-holder : It Illue was taken upon his contemptuouſly refuſing to come, this 
implies a notice to be given befoze. 

Haughton Juſtice. If a Copy-holder wilfully withdzaws his Suit and Service 
which he ows to the Lozd, at his Court, this is a bzeach of the Cuſtom, and this is 
a fozfeiture of his Copy-hold Eſtate. It is here laid, Quod ſectam voluntarie, & 
contemptuoſe ſubtraxit, & illam facere recuſavit : It is here alſo erpzeſly ſaid, that 
the atly did give him notice, per ſpeciale mandatum domini. 

Croke Juſtice. As touching the Cuſtom to have this to be a fo2feiture in ſome 
Caſes it is ſo: A Copp⸗ holder holds his Eſtate per redditus, ſervitia & conſuetudines, 
the which ik he does bzeak, and not perkozm the ſame, this ſhall be a fozkeiture 
of bis Copy⸗ hold Eſtate. | 

Dodderidge Juttice. Bp 43 E. 3. If a Copyholder refuſech to pay his Rent, 02 
to do and perfozm his Services to the Lozd, this is a fozfeicure of his Copy-hold 
Eſtate: the Lo2d is to hold his Court within his Mannoz: But if the Lozd doth 
uſe to hold it in ſuch a Youle, and will hold this in another place, than he hath 
uſed fo2 to do, of this he ought to give notice to the Copp⸗ holder. 


If 


— 


Pare III 


If a Copy-holder be warned to appear to do his Suit and Service in another part 
of the Pannoz, in ſuch a Cale it may be he is not bound to per fozm it. 

Mountague. Here it is laid, that he held his Court apud Manerium. 

Dodderidge. Me ought to lay, that he held his Court apud Manerium; and he 
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ought to lap, that it was held in loco couſueto. 


Haughton. If there be any luch matter, the Copy-holder ought to have alledged 
this matter in his excuſe, which is not here done by him. 

The Court clear of opinion, that here appears to be ſufficient matter of foxfei- Judgment for 
ture of the Copy-hold Eſtate, that the Declaration is good, and ſo by che Rule of 


the Court, Judgment was given fo2 the Plaintiff, 


Nan Action upon the Caſe foz a Trover and Converſion bꝛaught by the Plain- A Trover and 

tiff againſt the Defendant, being an Jnu-keper, foz an Yozle. 

The Cale upon the Defendants plea in Bar, was this, The Defendant kep- 
ing a common Jun, a ſtranger bzings the Plaintiffs Yozſe into this common Inn 
of the Defendants, there ſets bim koz ſome time, and afcerwards goes his way, 
leaving the Plaintiffs Pozſe there as a pledge foz his meat. | 

The Defendant being the Jnn-keeper, being not paid foz the meat of the Yozſe, 
retains the Yoſe foꝛ his meat; the Plaintiff afterwards, being the true owner of 
the Yozſe, aud hearing that his Yozſe was there, demanded his Mozſe of the De⸗ 
fendant, who refuſed to deliver him, upon this he bzings his Action: The De- 
fendant by way of plea in War, ſets fo2th all this matter ok his keping a com⸗ 
mon Inn, how that the Hozſe was bzought thither, and there left at meat, which 
was unpaid, and that he retained the Yozſe foz his meat, till he was ſatisfied foz 
the ſame, and that ik the Plaintiff would pay him fo2 his meat, he would then deliver 
the Pozſe to him, but not otherwile; upon this Plea the Plaintiff demurted in 


Law, 


Upon the firſt opening of this Cale, the Court inclined to be of opinion againſt 
the Plaintiff, That the Defendants plea was good, and that he might well re⸗ 
tain the Yozſe, and that againſt the Plaintiff, being the true owner of him, un- 
til he was ſatisfied by him foz his meat, and notwithſtanding his Yozfe was left 
there by a Stranger, unknown, to the owner, and fo2 this was remembzed the 
Books of 39 H. 6. fol. 18. b. and 5 H. 7. fol. 15. b. the Cale of the Leather con- 39 H. .f. 12. b. 
& Co 


berted. 


Dodderidge Juſtice» This is a common Inn, and the Defendant a common Jnn- 
keper, and this his Retainer here, is grounded upon the general cuſtom of the 
Land: Me is to receive all Gueſts and Yozſes that come to his Inn: Me is not 
bound to examine who is the true owner of the Yozſe bzought to his Inn; he is 
bound, as he is an Jnu-keper, to receive them, and rherefoze there is very great 


— 


Robinſon Plaintiff againſt Valter 


Defendant. 


— — 


reaſon fo2 him to retain him, until he be ſatisfied fox his meat which he hath eaten; 


and that the true owner of the Yozſe cannot have him away, until he have ſatis- 


| fied the Ann-keper foz his meat. 


The Court agreed with him herein, but the Court ſai 


and a good Cale, they held it fit to be argued by Counſel on both ſides, and ſo foz 
this purpole, this Cale was adjourned to a further time. 

Afterwards, (S.) Termin. Trin. 15 Jac, B. 
argued on both ſides. 


1 


d, that this being a new 


R. this Caſe was moved again, and 


Divers 


—— ͤÄKÄĩß— 


che Plaintiff, 
&c. 


Converſion. 
Popham 127. 
1 Ro. Re p.349. 
2 Ro. Abr. 85, 


9 Co. 8”, b. 


Term. Trin. 29 
Jac, B. R. c. 
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Coke 8 pars, f. 
t 145,147» &c. 


Reaſons. 


14 H. Is A 25. 
& 2. 


Mich. 6 Jac, 
B. R. &c. 


270 


; P wr 
Divers Authozities were cited, and reaſ6ns urged, and enkozced foz the Deken⸗ 
dant, that the Plea was good. That the Dekendant being a common Inn⸗ ker per 
may retain a Yozſe, bzought into his Jon, and there left, until he be paid foz his 
meat, and fo2 this purpoſe, Coke 8. pars fol. 146, 147. the fix Carpenters Cafe was 
Cited, and 5 E. 4. fol. 2. b. placito 20. That an Yoſfler may well detain an Porſe 
if the Paſter will not pay foz his meat, and ſo ok a Tailoz a Garment by him made, 
till he be paid foz it; And fo is 22 E. 4. fol. 49. b. Several reafons urged fo; this, 
as (S. : 

1. In reſpectu loci, this being a common Inn; where he is compellable to receive 
Pozſes coming thither, and is not to examine whole they are, and this place hath 
a p2iviledge, as to a Diſtreſs, not to be diſtrained by another, as a Pill⸗ſtone not 
to be diſtrained, by 14 H. 8. fol. 25. no2 a Yo!ſe at the Smiths ſhop, by 22 E. 3. 
fol. 49. b. 7 H. 7. fol. 2. K Pozle not to bs there diſtrained foz the pꝛejudice of 
the Common-weal, noꝛ pet in a Parket oz Fait; fo that an Inn is there compared 
to a Parket. A ſecond Reaſon of this. (S.) 

2. Why he may detain an Dozſe foz his meat, nothing moze reaſonable, as it 
was urged, An Infant ſhall be bound by his Bond foz his meat. 

Ik one d2ives the cattel of another into the ground of J. S. he may, as it was 
urged, detain them, till he be ſatisfied fo2 the hurt done by them. 

3. Betaulſe here was no default in the Jnn-keeper, who did entertain him; nei⸗ 
ther is he to demand whole Yozſe this was, foz that every man hath a Licence in 
Law, to come with his Yozſes into an Inn, and the Innkeper cannot put him 
back; and ſo is the ſix Carpenters Caſe befoze remembꝛed; but he may detain them 
fo2 their meat, Mich. 6 Jac. B. R. between Harlow and Wood, the ſame Cafe was 
(as is here now in queſtion ) and reſolved that an Jnn-keper map retain and 
kep an Yoaſe left in his Inn fo2 his meat, though it be the Yo2ſe of a Stranger. 

Mountague Chief Juſtice. Where one is hired to ſerve, there he ſhall not wage 
his Law, becanfſe compellable. Communia hoſpitia, are compellable to receive 
gueſts and their Hozſes; and ſo he is toanſwer foz them, which are bꝛought thi⸗ 
ther; the cuſtom of London is god and reaſonable, how long to ſtay, not till he 
eats out moze than his Head; the Jnn-holder map ſell him pzeſently, and this is 
juſtifiable, Mere in this caſe, the Jnn-keeper laid to the Plaintiff, pzove the Yozſe 
to be pours, pap foz his meat, and pou ſhall have him; This is no denial, noz pet 
any converſion, he claims no p2operty at all; he only detains the Yo2ſe, till he be 
ſatisficd fo2 his meat, and ſo he map well do by the Law; he map kep him till he 
be paid fox his meat, becauſe he is compellable at the firſt to receive him. 

Dodderidge Juſtice. One who hath no keping fox his Pozſe, doth devile this way 
to lend his man with him to an Inn, and to let him ſtand there, and afterwards to 
come thither himſelf, and of the Jnn-keper to demand his Yozſe, and upon his te⸗ 
fuſal to bzing his Action upon the Caſe this is fine trick toz the Plaintiff to have 
his Yozſe kept, and to give the Jnn-keeper nothing foz the ſame 3 but inſtead of 
taping of him fo2 his meat, to pay him with an Action, which he hath no cauſe ſa 
to do; as this caſe here is, the Jnn-keeper may well juſtify the keping of his Vozle 
till he do pay him foz his meat, which is all he deſires to have. 

Haughton Juſtice differed in opinion; the party being the true owner of the Poꝛſe, 
hath no other way to pꝛovide fox himſelf but this. The Jnn-keeper hath his pꝛoper 
remedy againſt him, who bzought and left the Yozſe there foz his meat, and foꝛ him 


thus to pꝛejudice the owner of the Pozſe, by the wꝛong of another, this will be very 


inconvenient. | 

Croke juſtice. If a ſtranger takes my Cattel, and puts them into the ground 
ok another, he may well keep them till J pay him fo2 their meat and hurt there done. 
Ik a mans Moꝛſe be ſtollen, and bꝛought unto an Inn, oz if a man lends his Polle to 


one foz a dap, and he keeps him thze oz four days; The Jnn-keper here was 
| in 
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in no fault at all, if the Pozſe was ſtollen, and bꝛought thither, he cannot charge 
the Inn⸗ kee per with this, but he which bꝛought him thither, and there left him: 
Here the Jnn-keeper hach done no wꝛong at all, the owner is to ſatisſie him foz his 
meat, becauſe he was here compellable to receive him. 

 Mountague, Ik a ſtranger takes the Yozſe of another, and ſets him up in an 
Inn, if — Hoꝛle was there ſtollen away, che party may have his remedy againſt 

E Inn⸗ per. AY Poor fl nt 0 < 

a Ak a mans ſervant carryes his Paſters Poꝛſe to an Inn, and there leaves him, 


and is ſtollen away; an Action lpeth here foz the Paſter, as well as foz the ler⸗ 


vant againſt the Jnn-keper, }...: PER 8 - | 

-Dodderidge agreed this to be ſo, if he knew him to be his Servant; the owner 
is to pay fo2 his meat, and it would be a. very miſchie vous thing if it ſhould be 
otherwiſe 3 foz when a man hath loſt his Yozſe, he is to look foz him, and when 
he hath found him in the Inn, if he ſhould not be enfozced to pay foz his meat, this 
would be a trick, to have his Yozſe kept fo; nothing, and to have him bzoughe by his 


Servant to the Inn, the owner hath a benent, (S) meat foz his Yoale, and foz the 


N 


which he ought to pay. | | | 
Curia. The pleading here is not good, therefoze they did adviſe the party, to 


- plead to iſſue, and ſo to go to trial, and ſo Judgment map then be given upon the 


event, but as the Caſe here is; Crook, Dodderidge and Mountague, clear of opinion 
foz the Defendant againſt the Plaintiff, 3 
Haughton differed from them in opinion foz the Plaintiff, a, | 
And ſo upon the Action here bzought, and upon the Demurrer to the Deken⸗ 
dants Plea, the opinion of the Court was againſt the Plaintiff, that the Demur- 
we was not good; And ſo the Rule of the Court was, Quod querens Nil capiat per 
illam. 


Nota, That the like Caſe, as this pꝛincipal Caſe is, was in this Court, Term. 


Trin. 9 Jac. B. R. between Skipwith Plaintiff againſt J. S. an Jnn-keper, in a 


Trover, and converſion fo2 his Yozſe, bzought to the Inn, by a Stranger, and there 
detained foz his meat, argued by the four Judges, and the Court therein divided; 
Williams and Crook Juſtices, That the Jnn-keper map kep the Yoaſe till he paid 
foz his meat. | Fe | | | 
a 8 & Fenner Juſtices, & contra, touching this matter, vide prima pars 
ol. 170. 


Term. Trin. 9 
Jac, B. R. &c. 


x Pars fol. 10. 


vide alſo, The Cuſtom of London, foz an Jnn-keper to have a Bozſe pꝛaiſed, m. Tin. 


and ſold foz the meat he had eaten. Term. Trin. 10 Jac. B. R. 1 pars fol. 207. Moſſe 10 Jac. B.R. 
Plaintiff againſt Townſend Defendant. 10 pars f. 207; 


Nota by Dodderidge Juſtice. If one be a Patente of the King of a Reco2y, 


he map well ſue foz Tithes in the Spiritual Court, Sir Thomas Vaviſour was 


ſuch a Patent, But if they will go about to trie and determine the validity of 
the Gzant, (S) of the Kings Letters Patents, as whether Dominus Rex conceſſit, 
, non conceſſit, they having no power ſo to do: An ſuch a caſe we will then pꝛo⸗ 
bit them, | 
The whole Court agreed with him therein, 


Smaleman 
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Smaleman Plaintiff againſt Eigburrom 


Defendant. 


An Action of J an Action of Treſpas upon a Demurrer, the Cale appeared to be this, (5) 
Treſpaſs. The Defendant, and a feme ſole, were Joynt⸗tenants fo; life of certain Land, 
Cro Jac. 417. the Mife takes a Busband, the Pusbatid-and Wife by their Indenture, vo joyn 
1 in a Leaſe of the moiety of the Land of the Wife fo2 60 years to the Plaintiff, ik 
2 RO. Abr. 89. the Mile and the Defendant het Companion ſhall ſo long live, rendzing a yearly 

Rent foꝛ the ſame; the Mile dies, living the Husband; the Dekendant being che 
Survivoz, enters upon the Plaintiff, veing the Leſſ&, to avoid the Leaſe, after 
the Covekture ended, and foz this his Ontry, an Action of Treſpas was brought, 
Whethet he may avoid this Lealk, oz not, was the bnly queſtion, _ | 
Term. Trin. 2 This Cale was feveral times argued at the Bar, Termin. Trin. 14 Jac. by 
Jac. &c. Bridgman and Coventry foz the Plaintiff, and Darcy and George Crook, foz the 
Defendant. . . 
The queſtions moved were two, (8.) | | 
1+ Whether this Leaſe thus made in point of Eſtate, ſhall determine oz conti- 
nue by the death of the Wife, 
2. If this Leaſe be but voidable, Whether the furviving Joynt-tenant ſhall 
avoid this Leale oz not. „ | 5 
Po the Plaintiff it was urged, that ik Baron & fetne do join in a Leaſe- fo? years 
by Indenture, of the Land of the Mike, rendzing Rent, that this Leale is not void, 
but voidable, and that p2ivies in Blood ſhall take advantage of non-age, oz Co- 
verture, but not p2ivies in Law, noz pzivies in Eſtate, as appears Coke 8 pars 
Coke 8 pars £ fol. 24, in Whittmghams'Caſe ; a Lo2d by efcheat ſhall not avoid a voidable Leaſe, 
42. | becauſe He is but pzivy in Law. | | 
It was further urged fo2 the Plaintiff, that the Survivoz here ſhall not avoid 
this Leaſe being not void, but voidable, and that a difference will be where a Leaſe 
is determined in right, and where not, by the veath of che Husband vz Wife ; ano- 
ther difference likewiſe will be, as it was urged, where the Musband alone makes 
the Leaſe of the Wives Land, and where the Yusband and Mike do join in the 
Leaſe, in both theſe Cales the Leaſe is not void, but voidable ; here in this Cale 
the Leaſe is only voidable, good, in refpect of the poſſibility to ſurvive, and of the 
right of the Mike by the ſurvivozthip. | 
Ik the Pusband alone do leaſe the Land of the Mike, and dies, this Leaſe is not 
| determined in facto, but is determined in right. 
Commentaries Plowdens Commentaries fol. 6 5. iu Browning & Beeſtons Caſe: Jf the 
f.65.&,, Musband alone do leale the Land of the Wife, and dies, the Leaſe remains good, 

— not determined, befoze the Wife by her entry do avoid this, ſo is 9 H. 6. 
fol. 43. 

28 H. 8. Dyer fol. 2 8. fo; as ts the poſfeffion, the Leaſe hath continuance, and 
remains in full fozce until the Wife hath avoided this by her entry; but as to the 
Right, this is pzeſently determined by the death of the Yusband, (where made by 
him alone) but when they both joyn in che Leaſe of the Mives Land, there after 
the death of the Wife, this is a good Leaſe in Right, foz ſhe may make this Leaſe 
good by her acceptance of the Rent, after the death of her Pusband, and ſo is 45 
E. 3. fol. 13, 

4 & 5 Mariæ Dyer fol. 159. Jn this Caſe, the Leaſe (as it was urged} is but 
a voidable Leaſe, to be avoided by the Wife ; and when the Wife is here dead, be⸗ 
foze the hath made this her election to have this to be a god Leale oz not, — 

| - viving 


438 E. 3. f. 13. 
dc. 5 
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ſurviving Tenant ſhall not nowavoid this Leaſe, fox that no ſuch Election is given 


unto him, the lame being at the firff but voidable, by the Wife,and now by the death 


of the Wife, the ſame is become to be unavoidable. „ . 

It was alſo further urged, that in this Caſe the Survivoz was not pꝛiyp to this 

eaſe, and therefoze he ſhall not avoid it. | | | 
It was urged fo2 the Defendant, that the Survivoz here may well avoid this 


Leaſe 3 fo2 thata Leaſe made by one jopnt-Tenant to charge his Companion,ought 


to be an abſolute Leaſe, and not voidable, as the Leaſe in this Caſe is. Alſo when 


Baron and Feme make a Leaſe fo2 years of the Wives Land, by Deed, rendzing 
Rent 3 prima facie, this Leaſe is god, becauſe ic may be made god by the Wife, by 
pollibilitp, ik ſhe ſurvive her Yusband, and conſents unto it, by her acceptance of the 
Kent, then by this agreement this is the Leaſe of the Wife 3 but if ſhe doth not ſur- 
vive her Yusband, but dies befoze, and ſo no agreement by her unto this Leaſe,then 
the lame is not her Leaſe, in any reſpec, but it ſhall then be in Law, as a Leaſe 
made by her Busband alone ; and ſono ſuch Leaſe made bythe Mike, conditional, 
if ſhe ſurvive and agree, otherwiſe not; but as a Leaſe made by the Pusband alone; 
and ſo no ſuch Leaſe made by the Wife, conditional, if ſhe ſurvive and agree, other⸗ 
wiſe not; but as a Leaſe made by the Yusband alone. It is the Leaſe of the Wife, 
with this poſltbilicy, to be made good, and ſo to be her Leaſe, by her acceptance of 


the Rent, if ſhe ſurvive, otherwiſe not. And if the Leaſe was made by the Pusband 


alone, the ſurvivoz might well avoid this, becauſe it was good only in regard of the 
polleſſion ; and lo as it was urged, this Leaſe here is not voidable, but ablolutely 
void, and ſo well avoidable by the ſurvivoz; Coke 2 pars, fol. 77. b. Harveys Caſe, 


put in Cromwells Caſe, the Pusband makes a Leaſe toz'pears of the Mives Land; 


kterwards Baron and Feme levies a Fine of the Land to another; the Conuſee 
ſhall avoid this Leaſe after the death of che Yusband,-7 E. 4. fol. 7. Baron and 
Foe make a Leaſe fo2 years of the Wives Land, rendzing Rent, the Pusbauva- 


* 


e bzings Debt fo2 the Rent, adjudged maintainable, becauſe this is the Leaſe of 


"the Yusband alone, befoze his death; but if the Wife ſurvives; and agrees to it, it 


Hall be then the Leaſe of the Wife, It was further urged; that if this poſlibility to 
make this Leaſe good, be once reduced in actum, this ſhall make the Leaſe good, other- 
wiſe not; but here the Mike died in the life time of the Husband, ſo that this poſ- 
bility which the Wife had, to have made the Leafe good and unavoidable by her ac- 
teptance of the Rent, is now by her death determined, and ended, and this is now 


but as a Leaſe made by the Husband alone, of the Land of the Mife, and this is vana 


potentia, quæ nunquam reducitur in actum; and this poſſibility of eledion, and 


affirmation of the Leale, by the death of the Mike, is cut off, and falls to the ground, 


and lo the ſurvivoz, oz any Stranger ſhall have benefit, and take advantage here- 


of, | | ve it 
Coke Chief Juſtice, A Leaſe foz pears made by one Joynt-Tenant foz life, this 


ſhall be good againſt the Survivoꝛ. And lo it is, ik one joynt-Tenant foz life, makes 
a Leaſe foz years to begin after his death, this is good 3 ſo-was Harbin & Bartons 


Dodderidge Juſtice. By 11 H. 6. If the Musband makes a Leafe of the Land 


of the Wife, by Jndenture, and the Wife dies, the Yugband ſhall have an Action of 
Debt foꝛ che Rent upon the Jndenture,befoze the Heir enters, yet the Eſtate is gon 


from the Husband. 


Haughton Juſtice. Jf Tenant in tail makes a voidable Leaſe, foz that the 
ſame is not warranted by the Statute, and dies; the Guardian in Chivalrp may a- 
void this Leaſe foz his time; as touching this Vide, Coke 7 pars, fol. 7, 8: the 
Countee of Bedfords Caſe. 3 

Coke agreed with him herein, foz that this is done by him in right of the Heir, 
But a Lord by elcheate ſhall not avoid ſuch a Leaſe, as this Cale here is, foz the 


n \ Covers 


a* 


Coke 2 pars, 
f. 7. b. &c. 


7 E.. f.. 


11 H. 6. 
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Termin. Mich. 
14 Jac. B. R. c. 


TH. 6. 


Coverture of the Wife, In this pꝛincipal Cale here, pit the Husband out of the 
Caſe, and ſo if the Feme being Joynt⸗Tenant with another, makes a Leaſe foz 
21 pears, to begin after her death, echis is gone, decaule by his death the whole Eface 
is at an end, and gene. Af Eaton avÞ Feme do make a Leale foz years, of the Land 
of the Mile, rendzing Kent, the Pusband and Wife dies, and the Heir of the Wife 
accepts the Rent; there is a Book full in the point, that this Leaſe may be made 
good, by the acceptance of the Rent, by the Heir, and fo by an inference out of this 
Cafe befoze put, this Leaſe here in queſtion is not void by the death of the Wife, 
Allo if Baron and Feme and a third perſon are joynt-tenants; the Pusband and Wife 
here have but 1 motery 3 if they make a Feoffment of the moiety, o2 if the Bugbany a⸗ 
lone makes a feoffment of the moiety, and dies, no ſurvivo2ſhip there ſhall be, becauſe a 
poſſeſſion ſtands not in jointure with a right; otherwiſe had it been, ik they had made 
a Feoffment of the whole, chere all is turned into a right, and there (hall be a ſur⸗ 
vivoz ; if Faron and Feme make a Leaſe foz years ofthe Landof the Wife, rendzing 
Nent, the Wife dies without Beir, the 03d by eſcheate ſhall not avoid the Leaſe, 

And fo without any further debate this Caſe was adfourned to a further time, 
fo2 further argument theres. — | | 

After wards (S) Termin. Mich. 14 Jac. B.R. This Caſe was moved again, urged, 
and Judgment at laſt given cherein foz the Plaintiff, ; 

Dodderidge Juſtice. Waron and Feme make a Leaſe foz years rendzing Rent, ag 
in this Cale,the Wife dies, may the Husband have an Action of Debt fo? this Kent? 
(if the Eſtate be gone) he cannot; this will go far in the pzintipal Cale here; poy 
cannot have the Kent any longer than the Efate con! inues, the Rent ends with the 
Eſtate, if it be fo that the Estate be ended, the contract fo2 the Rent will end allo, 
this being but quid pro quo, (S) the Rent foz the Land, 5 
Croke Juſtice. Baron and Feme make a Leale fo; the life of LS. rendzing Rent, 
the Pusband dies, Rent incurs, I. S. the eeſtuy que vie dies, whether an Acion of 
Debt will lie foz this Rent. | | 

Dodderidge. Jt will well lic. 

Haughton Juſtice. Two Jopnt⸗Tenants make a Feoffment, one of them dies, the 
DSurvivoz ſhall avoid this foz Infancy, becauſe he was party to the Feoffment, here 
he is td avoid this by reaſon of the pꝛivity. An infkance may be, where a ſkranger 
thall avoid a Leaſe. As if Tenant in tail make a Leaſe foz years, which is avoid- 
able, and vies, the Gatdian in Chivalty ſhall avoid the ſame, here a reverſion doch 
only ſurvive unto the Joynt⸗Tenant. 

Dodderidge. Without queſtion this Leaſe here is only avoidable, but not void, 
bp 3 H. 6. But here the Wife vies, the queſtion now is, what continuance this 
Leaſe now hach; whether the ſame ſhall fill continue, oz not; this Leaſe ſhall fill 
continue, and is now become to be unavoidable-: che Caſes remembzed of Jnfants, 
and of Feme Covers do not came unto this Cale. Two Jopnt-Tenants Jnfants, 
make a Feoffwent in F& ; they ſhall have two Writs of Dum fuit infra ætatem, 
but in a Wric of right, they ſhall joyn: Ik Land is given to two, and to the Hetts 
of their Bodies, they loſe by default, they ſhall have ſeveral Actions; but theſe 
— put of Joynt⸗Tenants are upon another reaſon, than the Caſe now in que⸗ 

ton. 0 
Mountague Chief Juſtice. Baton ann Feme here do make a Leaſe, ſo the Free- 
hold is charged with the charge made upon the Eſtate ; the Joynt⸗Wenants Cftace 
to2 life furvives, who ſhall avoid this charge, the Frank⸗Tenant ſurvives, but the 
Intereſt remains; the Fre@-hold ſafdives with the charges; this Leaſe here thus 
made is a good Leafe, and to have continuance, 700 

A Parlon makes a Leaſe foz yearsto begin after his death, the which is confirm- 
ed, this is a good Leaſe ; as to the Rent here reſerved, this is not material; this 


Leaſe was avoidable only by che Wife, the which now by her dearh, is wg 
| Dani 


—— — — — — — 4 
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poſſible to be avoidev, Vide Coke 8 pars, fol. 42. in Whittinghams Caſe, as tou ching 

ane 
Dodderidge. In the Caſe befoze remembzed, the Yusband cannot have an Acti 

of — fo2 3 — contract wing determined with the Eſtate. 3 2 

aughton. Leaſe here is god, aͤnd ſhall have coͤntinuance; and the ſurvivi 

joynt⸗Tenant ſhall not avoid this Leaſe, ET y = 
At this time the Court was clear of opinion, that the Plaintiff hath a cod title 

dy fozce of his Leaſe made unto him, and chat the ſurviving joync-Tenanc cannot a⸗ 

void the lame; and ſo at this time it reſted upon a Curia ulterius adviſare vlt. 
Afterwards at another time, this Caſe was moved again foz the Judgment and 

\ Reſolution of = 1— 

Mountague Chief Juſtice. Jn this Caſe we are all of us agred, that this is a judgment fo; 

clear Cale, and without any queſtion foz che Plaintiff ; that this his Leaſe made the Plainciff, 

unto him, is a good, and a continuing Leaſe, and unavoidable by the. ſurviving Jer cn. 

joynt⸗Tenant, and therefoze without any further argument, the rule of the Court 

was, Quod judicium intretur pro querente. 8 


Termin. Hillar. 14 Jac. Banco Regis. | 


pd 


Doctor Hufſey and others Plaintiffs, | againſt Moor 
Defendant. = » 


Entred Termin. Trin. 14 Jac. B. R. Rot. 946. 


N a Writ of Erroz to reverſe a Judgment given in the C. B. in a Writ of Ra- A writ of 
viſhment de gard, there bzought by Francis Moor accozding to the Statute of Error. 

Weliminſter 2. capite 35. the Erroz aſſigned and inlifted upon (not being upon Rol. K. 443. 
the matter in Law, debated and reſolved in the Court of C. B. and ſo repo2ted; Coke og may 
9 pars, fol. 71. Dodoꝛ Huſſeys Cale,) but the Erroz inſiſted upon, was this; The 1 
Writ of Raviſhment de gard, which was brought, is given by the Statute of Hob. 3. 
Weſtminſt. 2. capite 35. by which Statute there ought to be Pledges found foz 2 Brown. 5, 91 
the Plaintiff; but there are no Pledges returned by the Sheriff, noz pet any en⸗ ** d 
try 02 ozder in Court, that Pledges ſhall be found, which ought ſo to be, this being weſtminſt. 2. 
an Oziginal Mrit, and foz this Erroz the Judgment is erroneous, and ſo pꝛaped c. 33. 
to be reverſed. - 

The whole Court agred clearly in this, (S) that Pledges ought to be. 

It was then urged fo2 the Defendant, that this being but the milreturn of the 
Sheriff, ſhall be aided by the Statute of 18 Eliz. capite 14. which doth aid milre⸗ 18 Eliz. c.r4. 
turns of the Sheriffs, 2 

This Caſe was ſeveral times argued at the Bar, by Coventy, and Thomas Crew 
fo; the Defendant, by George Croke fo; the Plaintiff, 

It was urged; that the Statute doth not extend to this, foz that by 18 E.4. fol.9. 1g E. A. f. g. kee. 
2 H. 7. fol. 1. & 17. upon every Xill oz Writ, there ought to be Piedges returned, 
02 ſet down, hanging. the Wric; and ſo is 9 E. 4. fol. 27. where the difference is 9E-4-f. 27: 
taken between a Bill in B.R. there Pledges ought to be the firſt day, otherwiſe in 
a Writ in the C. B. the reaſon of Pledges, being foz the ſurety of the Kings Fine, | 
and where there are no Pledges, this makes che Judgment erroneous; and ſo is !! —— — 
11 H. 4. fol. 7. & 12 Eliz. Dyer, fol 288. between Chapman & Bigot. But chele 2 

| Nn 2 Caſes © 
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Caſes are befoze the Statute of 18 Eliz. Pledges are the benefit of che King, the 
Statute never intended to aid one who is tobe puniſhed by a penal Law; andſoin 
Coke s pars, Blackamores Caſe, Cole 8 pars, fol. 163. TH 

f. 163. &c. Mountague Chief Juſtice. It is parcel of the Judgment, being quod plegij in miſc. 
ricordia, as it is in Beechers Caſe, Coke 1 pars, This @tatute hath made it moze 

enal. . 

: The whole Court agreed with him herein, that this is a penal Law, and that this 
is a material Trro2, 
Afterwards this Caſe was moved again, and urged foz the Defendanc, that the 
not having of Pledges is no Erroz, The reaſon foz finding of Pledges, being firſt 
fo the benefit of the Defendant, to the intent that the party Plaintiff ſhould pꝛole⸗ 
cute his Suit. 2. Becauſe there ſhould be a certainty foz the Kings Fine, (S) the 
amerciament, and theſe are the true Reaſons(as it was urged)toz finding ok Pledges; 
but here in this Caſe, both theſe are unneceſſarp, being found foz the Plaincif, any 
fo the reaſon being removed, ſublata cauſa, tollitur & effectus. 
2H.6.f15.%: 2 H. 6. fol. 15. No Pledges in a Returno Habendo, and no Erroz. 71 H. 4. 

8 fol. 7. In an Appeal, Pledges found, pendant the Bꝛief, exception there taken foz 
want of Pledges, there ſaid, if the Defenvant will, he may have them. 18 E.4 fol p. 
put there with a Nota, by all the Juſtices, that the finding of Pledges, is but matter 
of fozm, and only in the viſcretion of the Judges 7 R. 2. Fitz. title Pledges, placito 
10. where it is ſaid, that ſome Sheriffs uſe to have Pledges found, and ſome not: 
— _ reſolved, That Pledges are not to be found of neceſſity, 13 Eliz. Dyer, 
ol. 2 88. : | 

12 Eliz.Dyer, As to the Caſe remembzꝛed in 12 Eliz. Dyer, fol. 288. entred Termin. Paſch. 12 
f. 288. &, Eliz. B. R. Rot, 358. the Judgment there was reverſed fo2 a fault, in the end of the 
Count, & unde petit remedium, being in an Ejectione firmæ, and foz this new con- 
cluſion- in the Count, the Judgment was reverſed, Lut not foz the not finding of 
Pledges 3 and it was urged, this appears to be ſo upon the Roll, being examined, 
| yet both the Erro2s were aſſigned. But admitting this to be an Erroz, it is then 
Stat. of 18 E- aided (as it was urged by the Statute of 18 Eliz. capite 14.) 

IK. cr 14. It was then furt her urged foz the Plainciff, that the finding of Pledges is matter 
of ſubſtance, and not of fozm, and that foz want of Pledges the Judgment ſhall be 
erroneous, and overthzown 3 the entring of Pledges is not to be at the Suit of the 
Defendant, but of the Plainciff, foz his benefit, and foz the benefit of the King 3 foz 
he is to be in miſericordia. 5 

Coke 8 pars, And as touching this matter in Bechers Caſe, Coke 8 pars, fol. 61. The Rule is 
fot. 61. Sc. there ſet down in general, That in all Actions, Oziginal, Real oz Perſonal, 
Rule for. Pledges ought to be found, unleſs in two Cales, (8) 
Pledges. 1. Where the dignity of the Kings Perſon is concerned, and therefoze neither 
18 E.2.f.2.&c, he King, noꝛ the Queen are to find Pledges, as appears by 18 E.3. fol.2. Fitz. Nat. 
F.N.B.f.195. Brev. fol. 3 1. F. 47. d. & Fitz. Nat. Brev. fol. 101. A. That the Queen ſjall not find 
Cc. Pledges. | 
2. Where it is foz the imbecillicy of the perſon; as an Infant ſhall not find Pledges, 
Fitz. Nat. Brev. fol. 195. H. 14. Aſſizarum placito 17. But when he comes to his 
full age, hanging the Mrit, he is then to find Pledges, oz he ſhall be amerced; which 
pꝛoves the not finding of Pledges,to be Erroz,as it was urged, And it is to be ob⸗ 
ſerved fo2 a Rule, That in all Caſes where the perſon is to be amerced, there be 
| - ought to find Pledges as a matter of ſubſtance, and not of fozam, And no Law of 
Coke 8 pars, f. Amendments will aid this Caſe, which are all put Coke 8 pars, fol. 161, 162. in 
161, 162. &C, Blackamores Caſe. 
Mountague Chief Juſtice. There is no queſtion of this Caſe, there is no Fook, 
that no Pledges are to be found, 2 H. 6. which hath been remembzed, hach only a 
2 H. 56. glance at it. | 
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There are two Reaſons faz the finding of Pledges. The firit foz the party, if 2 Reaſc v5 for 
| 1 of 
Pledges. 


udgment be given againſt che Plaintiff, che Dubjec ought not then to be pꝛo⸗ 
7 without caule. = 0 

2, Foz the King, becauſe the Plaintiff hath troubled the Court without cauſe, 
verefoze he is fo2 this to be amerced, and therefoze foz theſe two Keaſons, the 
Piuintin ought to find Pledges, Fitz. Nat. Brev. befoze remembzed, hath a gad dif⸗ 
ference, No Pledges to be found, either in regard of the dignicy of the perſon, as of 
the Bing, oz of the imbecillicy of the perſon, as in cale of an Infant; otherwiſe,(theſe 
two excepted) in all Caſes, Pledges are to be found, | | 

Alſo this finding of Pledges, is not matter of fozm (as it hath been urged) but 
matter of ſubſtance. As fa the time when Pledges are to be found, They are to be 
found either in Court, oz hanging the Writ, | = 

As to the objeaton made, that there is no cauſe here in this Caſe foz the find- 
ing of Pledges,in regard the matter is found foz the Plaintif,and that ſo the reaſon 
of finding of Pledges doth here fail, and the King is co have no amerciament. As 
to this in 12 Eliz. Dyer, befoze remembzed, this is well debated. Whether this 
entring of Pledges be matter of fozm az not The contrary is here reſolved to be 
matter of lubſtance, and that this is if Pledges be not found, 5 | 
Then as touching the Statutes, a Penal Law is out of the Statute ; that which 
is within the p2oviſion, is cyt of the body of the Law. In Beechers Caſe remem- 
bzed the Judgment is, ideo querens, & plegjj ſunt in mia ; ſo that this is parcel of 
the Judg ment, and therefoze matter of ſubſtance. | 

Thts Caſe is out of the Statute of 18 Eliz.and the diſtinction which hath bern ta⸗ 

ken, that this is but an additional Law; this will nothing at all help, and this is a 
very ſtrange conſtruction which hath been made, that hecauſe che offence was at the 
Common Law, therefo2e this is not a penal Law; the Stacute of 8 H. 6. the foꝛm 
touching additions, this is yet a penal Law, if ſuch a proviſo had not been in the 
Statute of 18 Eliz. this Caſe had not been afded by the body ol the Aa. 
- Croke Juſtice. This is to be taten pro confeſſo, and ſo are all our Books, 
that Pledges ought to be found; and alſo that this finding of Pledges, is mat⸗ 
ter of neceſſity, not matter of fozm (as it hath been laid) but matter of ſubſtance; 
and theſe Pledges may be found hanging the Writ, As to the Dtatute of 18 Eliz. 
the body of which Act doth not extend unto this Caſe, It is very clear that the 
proviſo in the Ac, doth not expzelly extend unto this Cale; foz this is a penal 
Law, : 

Dodderidge Juſtice. J will ſuſpend my Judgment in this Caſe, until the O⸗ 
rignial, and fir ivficution of Pledges be known, which is notable, Coke 8 pars, 
this is repozted to be, to avoid trouble; the Pledges to be amerced, becauſe he is not 
to ver and trouble the Kings Courts without cauſe, The o2iginal cauſe and rea⸗ 
ſon till remains, although by multiplicity of Suits they are almoſt grown out of uſe, 
4 it was thus, The Sheriff had it in his elegion, whether he would ſcrve 
the Wric, oz not, if Pledges were not found ; but ſince it is held, that they map be 
found hanging the Mrit; and in ancient time, ik the Plaintiff ſued one unzuſtly, the 
Judges would amerce the Plaintiff, and that grievoullp, until the Statute de mo- 
derata miſericordia was made. | 

Afcerwards at another time, all the Judges axgued this Cale. N 

1. Haughton Juſtice recited the Caſe, and ſtated the queſtion, being onlkp this, 
herber this Judgment thus given in the Court of C. B. ſhall now be reverſed foz 
this Erroz moved and infiſted upon (S) foz the Plaintiffs not finding of Pledges. 
At the Common Law this is Erro2, but this is remedied by the @iatute of 18 
Eliz. capite 14. There is no difficulty in this, but that Pledges map be found hangs 
ing the Writ. Aud this reſolves the queſtion, foz the Judges would not ſuffer 
Pledges tobe entred 3 if the ſame was matter of fozm, the Boks againſt * 
18 E. g. 


Fitz. Nat: 
Brev. 


12 Eliz, Dyer. 


18 Eliz. 


9 H. 6. 


Stat. of 33 Eliz. 


Stat. of 18 
Elz. c. 4 
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18 E. 4. f. 9. 18 E. 4. fol.g. but this is no concluding Took, the ſame is matter of fozm, in re⸗ 


7 R. 2. Pitz. 


Rec. 


9 E.4. 12 Eliz. 
&c. 


Weſtm. 2. c. 35. 


Stat. of 2 E. 6. 


31 Eliz c. 5. 


7 Eliz. Dyer, 


fol. 239. 


Stat. of Merton 
cap. 1. 


ſpect ofthe ſubſtance of che matter, but not that the Judgment thall not be errone⸗ 
ous, if Pledges are not found, 7 R. 2. Fitz. title Pledges placito 10. this is in Oyer 
& Terminer, which is but a Commiſſion, and therefoze J do not find that Pledges 
are neceſſary to be found in that Action 9 E. 4. & 12 Eliz. Dyer, fol. 2 88. are dire in 
point, that this is Crroz. : 

It hath been objeced, That a Ucrdict having been given againft the Dekendant, 
that now the finding of Pledges is not material; but this doth nothing at all move 
me. foz the ſame was material at the firſt, and ſo appeared to the Court. | 

But fox the ſecond matter, This is aided by the Statute of 18 Eliz. Firft it ig 
very clear, chat this is within the body of the Act, foz it is within one of the chings 
mentioned therein, (S) No2 upon any tnſufficient return of the Sheriff,of the Wric, 
noz any other Pzoceſs3 theſe do plainly extend unto this. But the difficulty is upon 
the Proviſo, which pzovides that the ſame ſhall not extend co any Adtion given 
upon anp popular oz Penal Law. J do agree that this Caſe is within the Letter 
of the Law; foz it is an Action, and alſo the Statute of Weſtminſt. 2. capite 35. 
is penal; but as foz this pzeſent Caſe, J do take it to be out of this exception, (S) 
All Actions which the King may have, and which the Subject may have, lo that they 
are partim popular, & partim penal. An Action upon the Statute of Perjury is 
given to the party grieved, this is penal, becauſe a certain pain is infliced by the 
ſame Statute, and given to the party grieved. Eut a Statute which gives recoms 
pence to the party who hath ſuſtained damages; ſuch Actions penal, (as J intend) 
are not within the Statute; by way of inſtance, in an Action of Maſt, it is a penal 
Law, but the recompence given, is foy a wzong done in the Land. And ſo in the Caſe 
of an Action upon the @tatute foꝛ a fozcible entry, and fo in an Action upon the Sta- 
tute of 2 E. 6. becauſe theſe are but remedies given fo2 the parties right. But if it 
be a pain, ſec and impoſed upon one by the Statute, without any reſpec of recom- 
pence foz damages, to this the Statute extendg. | 

This Action of Raviſhment de garde, is but a recompence given foz the taking as 
way of his Ward, and cherefoze, &c. the Statute of 31 Eliz. capite 5. there is the 
like Clauſe, (S) That all Actions upon penal Statutes, ſhall be laid in their pꝛoper 
Counties, none will deny but that the Action foz Raviſhment de gard, is within the 
Statute, but J confeſs that che pꝛeamble of the ſaid Statute doth enfoꝛce very much, 
7 Eliz. Dyer, fol. 236. Jn a Caſe referred to all the Judges, that Actions upon cer- 
tain penal Laws, to beſued in any of the Kings Courts of Recozd; theſe to be the 
Courts at Weliminſter, although the woꝛds are general. | 

The. Statute of Merton, capite 1. That a Feme ſhall recover in Dower damages 
where the Husband died ſeiſed; the Pusband makes a Feoffment in Fee, and takes 
back an Eſtate fo2 life, the remainder over and dies, 

It hath been ruled, that the Wife here ſhall not recover Damages, becauſe 
though the Pusband died ſeiſed, yet he did not die _ of ſuch an Eſtate, of which 
te is Dowable, and ſo the ſame not within the intention of the Statute ; ſo here in 
this pꝛincipal Caſe,although the ſame be withen the Letter, it is not within the means 
ing of che Act; and ſo this Erroz thus aſſigned, upon the whole matter, is no luf⸗ 
ficient cauſe to reverſe the Judgment given in the C.B. 

Dodderidge Juſtice. The Judgment given in the Court of C. B. is erroneous fo: 
the Erroz aſſigned, and ought co be reverſed. | 

At the Common Law this is Erroz 3 in the deciding of which, as touching 
Pledges, it is very plain, that at the Common Law, Judgment given in an Acton, 
in which the Plaintiff is to find Pledges, if none be found by the Sheriff, noz pet 
hanging the Writ, this is a clear Erroz. 1. A will conſider how this finding of 
Pledges ſtands, ſince the Statute of 18 Eliz. cap. 14. 

As touching Pledges, and the finding of Pledges at the Common Law, I ſhall 


ronſider theſe chzer things, (S) 
: 1. Quzre, 


«4 + — 
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1. Quare, Wherefoze Pledges are to be found. 
2. Ubi, Where they are to be found, And 
3. Quando, When they are to be found. 


1. As touching the firft, being Quare, why Pledges are to be found: The reas Touehing the 


ſon of which is, becauſe the Plaintiff ſhall not ver any of the Kings Subjes, 
nz yet moleſt and trouble the Kings Courts, with frivilous, malicious, and ſuch 
like Duits, Which do not grow upon any juſt ground. | 

Foz the rule of Law is, That every Declaration o2 Writ, ought to contain cer- 
tainty and verity, and foz default herein, Amertiaments grievous were impoſed up⸗ 
on the Plaintiffs, until the Statute of Magna Charta, cap. 14. which doth ena, 
that Amerciaments ſhall be ſecundum fhodum delicti, ſalvo contenemento ſuo, afs- 
terwards in a Replevin, foz the benefit of che Sheriff only, Pledges co be found, 
- otherwiſe a Detinue ſhall be bought againſt him, and this by the Statute of Weſt⸗ 
minſter the ſecond, cap. 2. he is therefoze to look unto this, ſo that the reaſon of 
finding of Pledges at che Common Law, was to take away multiplicity-of Suits * 
The fozm of Writs being, (S.) Si querens fecerit te ſecurum de clamore ſuo profe- 
quendo, fo2 otherwiſe the Sheriff is not bound to ſummon the Defendant, : 

z. Ubi, Where Pledges are to be found: Ap co this, thep were to be found in 
thi plates, (S) 1. Jn the Chancery, when the Dziginal Writ was taken out. 
2, To the Sheriff, upon the Writ to him delivered. 3. Oz in Court, hanging the 
Wric': If he finvs Pledges in che Chancery, then che Clauſe in che T{rit, Si 
querens fecerit te ſecurum, was omitted by all our Books 3 if no Pledges found be⸗ 

oze the Sheriff, this is no matter to defeat the pzoceedings, but he may then find 
them, pendente placito. | 

Thꝛee Dbjecions have been made againſt me, (S.) 

1. That his finding of Pledges is but matter of fozm; and co pꝛove this, 
18 E. 4. fol. 9. cited, there is the opinion of the Repozter to be ſo, but he is therein 
deceived. $ 

2. Although this be moze than matter of fozm, pet this omiſſion Hall not hinder 
Judgment; 3 H. 6. fol. 1. Jn a Replevin, the Sheriff had not found Pledges, 
upon the Returno habendo, but this is not to ffap o2 Hindet Judgment: This is to 
de agreed, foz there Pledges are to be found foz the benefit of the Sheriff, and this 
is his Laches and default, if he will not have them to be found. 2 
3. And which is the moſt material: here the matter is found foz the Plaintiff, 
and therefo2e the finding of Pledges here in this Caſe is not material; nouſe being 
now here ok Pledges, becauſe it is found foz the Plaintiff, foz whom Pledges were 
to be given. 

8 = fol.8.b. gives a full anfwer unto this, and to all the three Objections : 

Jn a Formedon, p2oceedings were to iſſue, and cryed foz the Plaintiff. * It was 

moved in Arreſt of Judgment, chat no Pledges were found fo2 the Plainciff, and 

8 — Judgment was there ſtayed, although the Uerdict was found foz the 
aint — | : | 


12 Eliz. Dyer, fol. 288. befoze remembꝛed, and in a Bilf in which there is ſome 12 £172. Dyer, 
variance and queſtion, whether Pledges may be found, hanging the Writ, but here fol. 288. 


they were found. 5 
9 E. 4. fol. 1. & 12 Eliz. Dyer, Judgment was reverſed fo2 this cauſe ; ſo that 
by all this it appeareth, that at the Common Law this finding of Pledges is not 
matter of fozm, but of ſubſfence, and that the omifſion of this ſhall make che 
3 to be erroncous 2 It is impertinent to ſhew what perſons are to finy - 
ledges. 


4 


The Rule of Law is, That in all Cafes where che Plaintiff is to be amerced, Rule of L 
&c. j 


there he is to find Pledges 3 otherwiſe it is, where he is not to be amenced, 
As 
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As As in the Caſe of Infants, of the King and Nuen; all which doth. at large ap⸗ 
Cobes pars, pear, Coke 8 pars, in Beechers Caſe befoze rememb3en. 
| 2. As to the ſetond matter to be conſidered, touching the Statute of 18 Elis ä 
" Caſs . whether this Cale be wirhin the aid of this Statute, | 
As ta this, it is very plain that this Statute gives no aid unto this Caſe, the 
| fame being very clearip:within theStatute, within the Pzoviſo thereof, which dorch 
| g 2 Declaration, fez Felony,Purther, — theſe 
reCo Its in the e rte: No2 pet to Pꝛocels, Mrit, Bill, a⸗ 
— | pon any popular oz CCD Law: This here is not a p 
lar Ac gion, une - a D, popular guia. quilibet de populo may purſue this: But 
75 enal; and 10, bath bern agreed ech de within the letter of this Statute, and 
Kaas within the n aning of the lame; penal Laws gre thoſe which do inflig 
ey, - & omni =_ a, aut elt pecuniariay Corporalis, 02 exilium, and what 
2 be mag af ay this4 -which includes all theſe the, (S) Pe, 
cun al 23 All this vou map find within this Law, | foz he hall 
2 2 2 : „ ' Bf ur opens Ind he ſhall be Exiled, ſo-thac this 
ute con mn penalties; ererpt -of- members, u death, o 
e a m—_— Switch a Witneſs, and ſo this Cale is plainlp-within the let⸗ 
—5 and it is A 8 be meaning of this: The meaning of. the Pakers of a 
Law, is to be gather their wozds : And when J have no p2eſident noz reaſqy 
„that i esning of the Statute is otherwiſe, than the letter df thig 
ght — cloſe to the letter; but it bath bern thus diſtin⸗ 
1 * hic penalty, 105 ſatisfaction, and not foz the 
| | hi ny Ite we of Ela. as he Statute foz waſte, damages given 
fo? the hurt, asf it 


Weſtminſt. 2. But here Sat . e Fs cap. 33. is cumulative, the fame gibes 
FE — and exile, to VOL his Country, and if. this be not 
5 1 440 is penal: And fo in this Caſe fo the matter 
give * the CB. at the Common Law, -iserronecus, fo: 
fd this is not aided by the tatute of 18 Eliz. and ſo n 
Ke ugh to be reverſed, * 
J that foz this cauſe the Judgment is er⸗ 
reverſed 2 we do allof us agree, that at the Common Lam 
1 150 rep; i: s god and a clear Extoz foz to reverſe a Judgment, 
9 * * rg ) 11 es, Judgment was reverſed, 
The reaſon of the as tot ing of Pledges, is vety notable, being, fon 
the avoiding of unn = ert auen. that will not make the Law a ſcourge to others, 
+ without being punihhel 3 this himſelf; Pledges may be found, either in Chancery, 
as in Appeals erg y are — : They are by the Law commanded to be found, 
and there foze not to tted'; foz as Lex nihil fruſtra facit, ita Lex nihil fruſſra 
jubet, and therefoze in regard the Law bath. commanded this finding ol 0 
netellarily by the courſe the Common Law they ought to be found,and chis cobe 
fo obſervedas a ſpecial Maxim of the Law. 
Srat.of18Eliz. As to the . Eliz. clearly this Caſe is not aided by this Kam: The | 
— the- _ not extend unto this Caſe, fo this doth aid inſufficient Re- 


. —_— opinion, — it voth ez 
tute ok fozgerof faux faits, not doub ed but the Statute extends to this : If the 


Statute had bien in the Conjunctive,- (S) popular & penal, pet the ſame ought Pp 
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ke conftrued in the Disjunctivs, ſo that notwithſtanding the Statute of 18 Elis. 

this Cale ſtands ſtill as a Caſe at the Common Law; and this not finding of Pledges 

' veing matter of ſubſtance, and not of fozm, is a good Erroz, and foz this Erroz the 

Judgment ought to be reverſfens. 
Mountague Chief Juſtice. J am in this Caſe clearly of my fozmer Opinion, 
and am now much confirmed therein, that this Judgment ought to be reverſed: J. 
have delivered my opinion befoze, with the reaſon foz finding of Pledges, this be⸗ 
ing not matter of fozm, but of ſubſtance; and ſo very material. | 
2s to the Dtatute of 18 Eliz. ik this Caſe be within the Body of the Ac, it is 
= Ser excepted very clearly in the Pzoviſoz but J do hold that this Caſe is not aided 
by the Body of che Law: Inſufficient. Returns are by this Statute aided, and 
want of an Oziginal; but it is not therein exp2eſſed, that want of a Return, but an 

jnſufficient Return is aided ; here the perſon againſt whom to have Judgment, is 
not returned omnino, foz the Judgment ought to be againſt the Plaintiff and his 
|  Pledges,and ſo this is no Return, and therefoze not aived by the Body of che Act. 
Q2às touching the Pꝛoviſo, Ik. the Stat. ofWelimain. 2. cap. 35. be a penal Law, 
then the lame is within this Pzovilo. 8 8 VE | 
Tbhbis difference hath been taken by way of Objection, That Caſes remedial are 
not within this Law, as a penal Law to puniſh a wzong done; this is within the 
- Raw, but not a penal Law, which gives remedy foz the wzong by way of recom- ——_ 


» Pence. y. ; ET: - E . . WE 

' As to this Cale, here is a penal Law foz a wzong done, if the Law wich voch pu- 
niſh wrong, and goes to the perſon, not to the pofleſlion, this is a penał Law wich- 
in this Statute, and therefoze the Caſe of Maſte, and of 2 E. 6. befoze remem- 
- bzed, are anſwered not within this Statute; as to che Statute of Weſtminſt. 2. 
at this time no Inheritance greater than the Service of Pen; a great wꝛong it is, 
td take away Wards, remedy given at the Common Law; if take and give ſatis- 
faction, this is not to have recompence, but to puniſh the wzong, this is a Statute 
t to puniſh foꝛte, not to give remedy foza wzong toz 2 years Jmpziſonment, notwith⸗ 
3 Haus ſatisfaction given. 7 Bo 1. | 

At he takes away'a Ward, and marries him, this makes him a Felon abjurev, 
il notable to fatisfie the party; this is penal, not co give recompence foz a wzong 
. perſonal noz real. . | 


r Re at. ee tet. doc 3 * 


een 


r 


* 


| 
| 


And ſo upon the whole matter, this is an apparent Erroz, and not aided by the 

SOtatute of 18 Eliz. and ſo foz this Erroʒ the Judgment ought to be reverſed, 

| ,Dodderidge.. This is a very ſtrid Law, foz actio perſonalis moritur cum perſona, 

ut here the Gxecutozs may ſue, 2 „ 
The whole Court; (Haughton except) agred clearly, that foz this Erroz the Judgment re- 
| Judgment is erroneous, and ought co be reverſed, and ſo by the Rule of the verſed, &c. 
Court, the Judgment was reverſed. | | 


Sanford Plaintiff, againſt Stevens and Smith 
| Defendants. 


Entred Termin. Trin. 14 Jac: B. R. * | 
Rot. 460. 


FF an Aion af Tretyaſs fon bzeaking of his Cloſe, and foz aſſaulting thzis of Trefpa6: 
his Servants: And foz his title ſhews, that this 1 Copp⸗ hold Land, * 
N ; & Q ob 


——_—_— we 
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of ſuch a Pannoz, ok which one Church was the Lords, and that Church, 34 Eliz. 
Did grant this Copy⸗hold unto Sanford and his Meirs, virtute cujus, &c. . - - 

The Defendants as to the Aſſault vo plead Non culp. and fo2 the Treſpaſg 
in the Cloſe, Smith the Paſter and his Servants do juſtitie in this manner (8 ) 
They confeſs the Cloſe to be C6py-hold Land, but plead, that long time betone, it was 
parcel of the Pannoz of Crippelſhal in Eſſex, and that long time 'befoze the ſuppo⸗ 
ſed Treſpaſs,one Pole, and Margaret his Mife, was Lozd of the ſaid Mannoz, in the 
right of his Wiſe, foz like, the remainder in tail to Stevens, and made a Leaſe foz 
pears of this Land unto Smith, by fozce of which Leaſe he was poſſeſſed, and cut 


the Trees, and his Dervants aided him in carrying of them away, andſo juſtifies by 


this his Plea in Bar, but doth not ſhew how Pole and 
fo2 life, the remainder over. =_ SEN | 
To this Plea in Bar, the Plaintiff demurred in Law, becauſe che Dekendant 


his Wife came to this Eftate 


* 


therein hath not ſhewed as he ought to have done, how Pole and his Wife came to 


Trin. 14 Jac. 
B. R. &c, 


Judgment ſor 
the Plaistiff, 
per curian. 


Treſpaſs. 


this Eſtate foz life, the remainder over. = 1 4 | 
The whole Court upon the firſt Mening of this Cale, agreed clearly, that this 
Plea in Ear was not good, becauſe it is not therein ſhewed, how this particular E- 
ſtate pleaded to Pole and his Wife foz life; the remainder in tail to Stevens, hath 
its commencement, they claiming under/aderivative Eſtate foz pears, made by Pole 
and his Wife.; they ought in pleading; the Bar, to have ſet fozth how this Eſtate 
thus came to Pole and his Wife, with the remainder, koz which omillion thePleg 
ume t nat and! ED onde of 
The matfer in Law that was in this/Caſe moved, being a Copp⸗ holder of Anhe⸗ 
ritance, having no cuſtom to cut down Timber⸗ tries, whether the Lom of the Pan⸗ 
noz may cut them down ? Ak the Copy⸗ holder by the Cuſtom, may cut down Tims 
ber⸗ trees, (fore expendenda). this is good per Curiam. N l 10 
Alſo by the whole Court, it a Copp⸗ holder by the Cuſtom map cut down Tim⸗ 
—_ , reparations, de ſhall have the Timber⸗ trie, the Lop, Top and Park ol 
the lame allo. e BER {END TD) S „er LATTER BY 
To this purpoſe the Court remembzed a Caſe in this Court, Trin. 14 Jac. B. N. 
Rot, 461. between Lewis and Smith, betug the lame Caſe with this pyinci; 
Caſe, and alſo foz Copp⸗hold Land, 'parcet:of che fame Pannoꝛ: The lame rule 
then given by the Court, as now in this Caſe, ® + 533 TO 1508 
The whole Court clear in this, chat bpithe' 'Cuſtom'the\Copy-holyer'is to im⸗ 
ploy the Timber foz his reparation, with the Top and Bark he cannot repair, dut thele 
he is to have, and may fell them towards the defraping ok his charge in reparation 
The whole Court clear of opinion, that the Plea in Bar here is not god, foꝛ the 
omiſſion befoze remembꝛed therein, and therefoge by the Rule of the Court, Judg- 


ment was given foz the Plainttf,. -: 5 0 7 oh 


, 
ou 


Payn Plaintiff, againſt Worth Defendant. 


1 an Adion of Treſpaſs foz an Allault and Batterp, laid to be at Biſhops-ſtreet 
in Comitat. Hartford: The Defendant comes in, and by Plea ſhews that he 
was Servant to a Scholar of St. Johns Colledge in Cambridge, that they are to 
have Conuſance there, and not to be Fwy out of the Univerſity, and ſhewed 


their Charter foz Cambridge and fog. Oxford, and the Ac of 13 Eliz. fo confir⸗ 
mation of the Charter foz Oxon, and foz Cambridge: To this Plea the Plain- 
tiff demurs in Law, becauſe the Defendant hath taken no Travers, which he ought 
to have done with an abſque hoc, that he was culpable in any place, extra Univerlita- 
tem Cantabrigiz, that ſo they might habe taken Iſſue; on 1 

9 5 | The 


CTY SEAT TIRE W 


bar n E Tai, Fe 14 T7 2M 


© The whole Tone klear of opinion, that the efenvant here oukht to ort con⸗ 
Plea wich a Travers, and that foz this omiſſion the Plea is not good 
d che Plaintiff had juſt-cauſe of Demurrer, and ſo by the Rule of the Court, 
ent was given foz the Plaintiff, 


Meſhme kun, a ainſt Farneden 
Deen 1 e 


a. 


ET 2 an action upon the Caſe fo ſcandalous wozds laid | in the Declaration, to 
Wk ; e . at ſeveral times: The firſt time they are laid to be ſpoken; De pre» 
ie querent: The wozds laid. to be theſe (8) That perjured unave, præfat' ſci- 


2. e 


t innuendo, (communication being laid to be ol him) ſtands n 


upt n-Reco2d,. f the Guild-hall London, and J will pꝛove it. 

5 (At another time it is laid, that he ſpake to the Plaintiff bimſelf in this 1 manner, 

+($) Thou art a. perjured Knave, and ſtandſt perjured upo Retozd, foz denying 
if ee and J will pzove it; upon Non culp. pleaded, this was tryed be⸗ 

e 00 3 Ju e, Mich. 14 ac. at the Gui -hall RE eee 

to; the Pl E damages of 20 Nobles given to 2 

2 pes moved is | Arrett of Judgment fo2 the Defendant, - on the firſt wows, 
"that they are not adionable, becauſe it is not ſhewed in what Court. this Perjurp 

7x ceco2ded,: there being two Courts, one which is a Court of Recozd, and the d⸗ 

der not! ran fe may be in this Court which is no Court of Recozd. . 1 

; * 


the later wozds do extenuate the fozmer: It was likewiſe moved 


ele wozbs being laid co be ſpoken at ſeveral times, che Jurp here have given 
ages, which is not good. 


dam 
frlt matter moved, the Court was clear of opinion, that of neceſlity it 


| 15 5 to be ina Court of Recozd, .foz it is oppoſitum in objecto, 


o lay e 0155 upon Recozd, if it was not in a Court of Necozd, 
ind therefoze this al fo o be intended, | 

=” 'Astouching the later wozds, the Court was clear of opinion that they are Adis 
1 nab op without any colour of defence, _ 

” 00" — 3 hey the entire damages given by the Jury, and this moved in. Arreſt of 
= wdgme 22 ſome ot the wozds are actionable, aud ſome ot them not fo. 
3 hurt over-ridled this, that the entire damages here are were well ate an by 


Jury; ahd —＋ ſame en (6 be (0) the wozds which are actionable, and 


1 And ſo foz this, thi whoie Court 3 this Caſe clearly upon the je unt 


3 = : | An therefoze by the Rule of the Court, Jubgnient was 5 foz the 
uti * * 


per — ee a Rn or no-one ware 


— ——— r  I AAA I EEL AAE eres 


. 
„ 
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Action upon 
the Caſe for 
Couſpiracy. 


This Ciſe was 
argued, &Cc, 
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Weal Plaintiff, againſt Wells Defendant. 


[3 


Entred Termin. Trin. 14 1 B. R. 
| 1 823 


9977 


5 n Aion: 
lo Vang 


oh ooh 
refuſed to 


Naka F, evidence to * Jury 25 fn i 5 

did Sage him; 49 5 his 1 . 18 2 
The Plaintiff replies, and ſhews that he wap a Butcher, and 11 5 whe 7 
theſe Stears in 3 and hav to tollen foz them; and ws hue d killed dsd 
the of them; and takes a Trupers «bfque hoc, that he refuſed to ſhew dem 
to him; upon this Replication the Defernant demurrs in Law, ang the 
Travers to be to ſbozt, fox that he bath not anſwered, all which is | pd. | aint 


him. „„ 
This Cate upon ch Demurrer was argued, Termin. Mich. 14 58 8 R. a 1 
then it was urged foz ru That this being in an Action upon the Gale, 7 
foz impoſing Ceimirt Fe "At is good fo 95 Defenvant to thew, that — 
Felony was committed, and fo to have a fuſpicion ok che Plaintiff, And this in 3 
good, notwithſtanding he is not Guilty; but he is to ſhew a cauſe z to tadutt 1 
this, which cauſe is traverſable, as appears by 7 E.. fol zo. | 2 
A ic be laid, chat by the 1 Uoice he is culpable of this here (he 3 
* W be taken upon the cauſe of ' ſuſpition, and not upon the ſuſpition l. 
6 . 
Here, Firſt he alleges that he founv the Cattel in his poſſeſſion, this is but 


an inducement to the fu But as to this, the fame is confeſſed, and avoided, 9 


by his being a Butcher, and by the fake mave to him in Niarket overt. M 
As to the ſecond matter, that he refuſed to ſhewtheſe Cattel to the Delenvant, 
e demande! lo to do. This a material inyucemenc, and cherefoze to. | 
traverted,- 
8 That he refuſed to ſew by what way, oz means he came by thefe 


— is material, and this is traverſed, and there is no other material matter 


| alledged here to be traverſed'by the Plaintiff (as it was urged) 7 H. 4. ſuſpition is 


a matter ſecret, and not craverſable, 
11 E. 4. 


_ 
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H. 7. L. 3. 


2 8.7. as it was urged, and ſo is 16 H. 7. fol. 3. b. and 2 E. 4. fol. 9. 2 1 H. 6. fol. 5. 16 fl.. 62 
n Coke 8 pars, fol. 55. in Crogates Cale, Aud as co matter of Retozd, a Plea 2 fl l., ac. 


ge injuria ſua propria abſque tali cauſa, is not to be; and ſo was it reſolved, as it was 


Dach. 40 Eliz. between Downing and Mayward, this is to be no good Jfſue; and Paſch. 40. Ac. 
£46 Hl.. fol.3. there agreed to be good Law to take Aſſue updn the one matter, oꝛ the 


Ar fo without any further debate, this matter was by the Court adjourned to 
7 another time, to hear further argument herein, | "9 TE 
© Afterwatds (8) Termin. Hillar, 14 Jac. B. R. this Caſe was moved again, and Termin-Hillar, 


5 * 2 A 
P44 . 4 f 11 U 
5 


"arg ted on both fives (8) by Coventry foz the Plaintiff, and by George Croke foz the 14 Jac-B-R-8c. 
SDeferidant, : „ 
Type ſole Point being, Whether the Travers here taken, be of a matter Tra- 


= * 5 ie ? . ; . FI £ : + 8 
2. Whether the Travers here taken be of all that which is traverſable » 
de was urged, that the Travers is well taken, and of all which here is traver- 


| * It was urged, that firſt the cauſe of lutpition is traverſable; propter varias, & in- 


* © mu be agreed, that the Cattel were in the Poſſeſſion of the Plaintiff ; but 


The cauke of fafpition is traverfable. Gs 
4. 7. fol. 2. 5 H. 7 fol. 4,5. Common Uoice and Fame is traverſable, —— 
2 l. 7. fol. 3. & 16 H. 7. fol. 3. The Felony, oz the common Woice and Fame 4 H.7.f.2. &c. 


II E.q. fol. 5. 7 E.4.fol.20. & 2 H.7. fol. 9. All agree, That the Common Fame, 


= 
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7 H. 4. f. 3. 
27 fl. 1. f. 2. 


Hill. Jae, B. R. 
Rot. &c. 


44 Eli. B. R. 
c. 


Coke 9 pars, f. 
29. c. 


21 H.. ſol. 18. 
K llaway. 


The Plaintiff replies, confellerh the Goods that they were tollen, and 


to Barnet, to the Parket, where he being a Butcher, bought them, and did Kn 5 


foz them 3 that foz this he was indiced, and acquitted, and takes this Travers, 
(S abſq; hoc, that he refuſed to ſhew them to the Defendant 3 upon this Weplication 


a Demurrer. - 


It was urged, that if the Replication be bad, then there is a good juftificacign | * p- 


the Accuſacion laid againſt him. 


It is to be agreed, that where a cauſe is alledged, as the common Uoice any 2 


Fame, this is to be traverſed. 


7 H. 4. fol.3z. 27 H.8, fol.2. Jn a Conſpiracy, that by the command of a Juvlice 2 


of Peace, he did exhibite the Bill of Indictment, this a good excuſe; lo here in this 


p2olecute. 


caſe, the Juſtice of Peace did ſuſpect him, bound him over, and the Defendant to 


Hillar. 4 Jac. B. R. Rot. 886. Wetween' Cox and Wirrall, the like Adis © 
on bzought, foz cauſing him to be indicted foz Raviſhing of his Daughter, and 
that he was acquitteo, the Defendant pleaded that his Daughter did complain 
unto him, upon which he complained to a Juſtice of Peace, who upon eraminaris 2? 


on bound him over, and bound the Defendant to pzoſecute ; the Court there reſol⸗ 
ved, becauſe the Father, upon complaint by his Daughter to him, went and com, 
plained to a Juſtice of Peace, in compaſſion of his Daughter, that the Juſtice. 


Peace binding him over, and the Defendant to pꝛolecute; this was adjudged: to be 
a good excuſe fo: what was done by him, andthe Travers of the Felony not good; 


the like Caſe was in 44 Eliz. B. R. between Chambers and Taylour. In a ſpecial 


Action upon the Caſe bzought foz pzocuring him to be indiced foz ſtealing of Cloth, i 


the Cloth was ſtollen, and in his poſſeſſion, being a Bꝛoker, he refuſed, ag 


this p2incipal Cale to let him ſee the Cloth; upon this he complained co the 


$ o | Be, 


8 = 


Femin Hill, 14 f. Far lil. 


Recoader of London, who bound him over, and the party to pzolecute ; upon this 2 


he pzeferred his Will of Indiament, and this was there held to be a good excule, 
In this Caſe, De injuria ſua propria, abſq tali cauſa, had hen a god Travers. 
| Coke 9 pars, fol. 29. in Alexander Poulters Caſe, The Common Law. of. the 
Land doth allow of this, that if one hath cauſe of complaint, and doth accozdinglp 
complain, this is a good excuſe, foz what he doth in a legal way. | 


21.7. fol. $1. Jn Kelaway, to the ſame purpoſe in a Conſpiracy, that where 


there is cauſe of complaint,this is a god cauſe to excuſe him in a'Conſpiracy fo here 


in this Cale here was juſt cauſe ; this concerns all the Juſtices ok the Realm,' as it 


was urged; the like Travers was takeu in Chambers Caſe, as here in this Caſe, 
and there by Popham Chief Juſtice, and the reſt, the Travers held not good; the 
Demurrer there foꝛ the ſame cauſe, and held good. W | 


Asto the Dbjecion here againg the Plea in Bar, it is not material, if the 


* in Kar be defective, the Replication hath made it good, and the Demurrer is 
to this, | ; Es 

Mountague Chief Juſtice. As Men mult not be diſcouraged to pzolecute Felo- 
nies; ſo thep are not to be animated, foz to ver the innocent, here the Action 


b2ought , * quia ſciens, that he had bought them, pet pꝛocured him to be in⸗ 


" dicted, | 


Dodderidge Juſtice. Here is a Bar, and a Replication, De injuria ſua 
propria abſque tali cauſa, this could not ſo have been in this Caſe, foz this Had 
ou 3 to all the other matters befoze alledged. Here is a good ground of 
ulpition. | 

The Travers here being abſque hoc, that he refuſed to ſhew him the Cattel 
this is a good Travers, and an Iſſue might have ben taken upon it; but by fuch a 
Travers, as de injuria ſua propria, abſque tali cauſa; by this the Plaintiff 
would have been tticed, becauſe that part of the Bar is good. The Travers 


here, as it is taken is good, and no cauſe of Demurrer, propter varias, & 
; tacertus 


+ 2 
W 
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incertus reſponſionis, this is a good Caule of ſuſpicion, but is not Traverl- 
able. | 
Haughton Juſtice. It is here ſet fo2th in the Plea in Ear, that he refuſed to ſhem 
him the Dxen, being demanded ſo to do: This was a manifeſt Cauſe of ſuſpicion, 
and well Zraverſable 3 but propter varias & incertas reſponſiones, this is only ſet 
down fo2 aggravation, and like unto alia enormia. Re 
Dodderidge. If the Bar be good, then the Defendant ought to conclude with a 
Travers, (S) abſque hoc, that he did exhibite a malitious Jndicmenc, 
Haughton. The luſpition ok the Juſtice of Peace here is not at all mate- 

rial. 5 . | 
Do dderidge agreed with him herein; Ik he refuſed to ſhew him the Cattel, this 

was a good cauſe of ſuſpition, and this was a good ground foz him to bzing him 
bekoze a Juſtice of Peace to be examined; the ſuſpitidn of another Pan is not to 
be traverſed, | 8 
An this Caſe the Court ſeemed to be ok opinion againſt the Defendant, that Ended by a- 
{ the Travers was well taken by the Plaintiff, and the Defendant had no cauſe of sreement. 
Demurrer, and ſo this Caſe was adjourned to another. time, foz the Court to be 
further ſatisfied herein; but the lame was never moved again; but ended between 

the parties, as was repozted, they perceiving the opinion of che Court which way 
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15 Jac. Banco Regis 
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7 
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| 


Jobs Stirt Plaintiff againſt Patrick Drangold 
| Defendant. 5 f 


Entred Termin. Hillar. 14 Jac. B R. Rot. 650. | 


Nan Action upon the Caſe, foz a Trover, and converſion, The Plaintiff de⸗ 
clares, and ſhews that 20 Septembris 14 Jac. he was poſſeſſed of an Pozſe, a 
SS Caddle, a bzidle, and a ſaddle-rloth, as of his own pꝛoper goods and Chatcels, 

and he being ſo thereof poſſeſſed, the ſame day and year he caſually loft them, 
the which the ſame day and pear came to the hands of the Defendant, and he know- 
ing chem to be the goods of the Plaintiff, refuſed co deliver them, being requeſted ſs 
to do, but afterwards, (S) 1 Octobris 14 Jac, did convert them to his own pzoper 
uſe, ad dampnum querentis, 30 I, unde actio. f 5 

The Defendant pleads, and ſets fozth that befoze theſe goods came into his pol⸗ 
ſeſſion by Trover, as in the Declaration is expzeſſed, and befoze the converſion, 
(S) by the ſpace of two years laſt paſt, he did kep a commmon Inn, called the 
Swoꝛd and Eurkler in Holbom in the Pariſh of St. Gyles in campis, the which was 
a Common Moſtry. And that befoze the time ak the converſion laid, one William - 
Hadlane was poſſeſſed of the ſaid Yozſe, and came riding upon him into his laid Inn, 
with the ſaddle, and he did then requeſt the Defendant to krep the Yoaſe' there at 
meat, and ſo he did fo2 the time and ſpace cf 7 Weeks, which came unto 23 s: 
and that afterwards (S) 6. Novembris 14 Jac. the Plaintiff came thither and de⸗ 
manded his Yozle, the Defendant anſwered, that if he would pay him fo2 his meat 
he had eaten, he would deliver him, which to de he refuſed, and foz his ſatisfaction, 
he detatned the Pozle, upon which Plea the Plaintiff demurred in Law. | 

The whole Court clear of opinion foz che Defendant, and that he might well 
k&p the Yozſe until ſatisfaction was made anto him foz his meat. And by the rule 
of the Court, Judgment was given foz the Defendant, that this Plea was good, 
and the Plaintiff had no cauſe of Demurrer, and therefoze the Judgment of che 
Court was, quod querens Nil capiat per billam. , 4 | 

But ſome queſtion was made whether he might retain the Saddle, Bzidle and 
cloth as well as the Poꝛſe. 
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2 Smith Plaintiff againſt Bowles Defendant. 


8 2 3 > £ 1 1 £ 5 5 4 1 2 4 N 
Eztreèd Termin. Hillar:- 13 Jac. B. R. 
Rot. 874. 
2 TY 0 vine. a " | . 
Eiictime fins. L an Action of Treſpas and Ejectment, upon Non culp. pleaded, the Jury found 
a ſpecial Uerdic, upon which, the Caſe appeared to be this: A Pꝛebend makes 


a Leaſe foz years of Land, parcel of his Pzebendary, with an Exception of the 
great Mood, as Daks, Aſhes and Crab-Tres, which Leaſe is confirmed by the 


Arch⸗Biſhop, Patron, but not by the Dean and Chapter, Whether this Leaſe 


ſhall be good to bind the Ducceſloz, oꝛ not, which was the firſt queſtion. 
| A ſecond queſtion; which was the chief and main point: In the firft Leaſe there 
was an Exception of all the great Woods, as Oak, Aſh, Crab-rre 3 the ſecony 
- Leaſe being the Leaſe now in queſtion, was without the ſaid exception, being be- 
foze uſually demiſed, with the exception, whether this Leaſe be good oz not, upon 
Stat. of 15 x1, tbe Statute of 13 Eliz. cap. 10. 7 EE 
a TJ] It was-urged; and ſo, agreed by all, that this confirmation by the Arch⸗Bithop, 
Patron, without the Dean and Chapter, is good, and ſhall bind the Succeoz, and 
fo; this was cited, 33 H. 8. Brooks Caſes, fol. 46. placito 202. Plowdens Commen- 
- taries 2 pars fol. 528. in Hare & Bickleys Caſe, & 19 Eliz. Dyer fol. 357. It was 
| urged, that a P2ebend is within the Statute of Leaſes, which was made 32 Hl. 
Stat. of 32 H.8, $, cap. 28. and fo2 this was remembzed 3 Edw. 6. Brooks Caſes, fol. 86. pladito 
EC 3 95: Brook tit. Leaſes, placito 62. and the Leaſe of a Pzebend ſhall bind his Dlt- 
c 01; 1 1 1 b, ; | , 
Ent the ſecond and chief point is upon the exception : Jn the firſt Leaſe, grand 
Boys, as Oak, Alh/and Crab-tree, are ercepted, but not ſo in the ſecond Leaſe, 
Whecher the want ok this exception ſhall make the Leaſe void, by the Statute 
of 13 Elz. cap. 10. the ſame being befoze uſually demiſed with the ſame Ex⸗ 
ception. © | EY 
It was urged, that this omiſſion of the Exception in this ſecond Leaſe ſhall not 
make the ſame Leaſe void within the Statute, | 
It hath ben objected, that by this exception the ſoil ſhould be excepted, if lo, 
this may be dangerous: Eut by this exception, the ſoil is not excepted, but the 
heads only of the Tres are excepted, and therefoze this omiſſion of this exception 
in the lubleguent Leaſe, ſhall not overthꝛow the ſame, and foz this, 33 H. 8. Brooks 
32 4.8. Brook Caſes was cited, fol. 51. placito 225. Brook tit. Reſervation placito 39, That by 
Caſes, &c. the exteption of Boys, and ſub-\5oys, by th2ee againſt two, the ſoil is excepted 3 
this being doubted in 14 H. 8. fol. 1. & 28 H. 8. Dyer fol. 19. 7 E. 6. Dyer fol. 79. 
Coke 5 pars fol. 11. a. in Ives Caſe the fozmer doubt reſolved, that by this exception 
the ſoil it ſelf is excepted; but here, (as it was urged) there are other wozds: In 
46 E. 3. fol. 22, excepting grand Bops, by the better opinion there, the trees, 
but not the ſoil excepted. TIES 
It was urged further, that in this Caſe there is a full explanation, that he in⸗ 
tended great Mood to be excepted, but not the ſoil, Perbage noz the under-wovd, 
ſo that here he did not intend to except the 40 acres of Land, but the Tres only 
growing thereon. I 
à s to the chief queſtion in this caſe, Whether the omiſſion of this excepeion in 
this ſecond Leaſe, all overthzow rhe ſame, which is a new queſtion, (as it was 
urged) 
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urged) upon the Statute of 13 Eliz. 10. The intention of which Statute, as it 
was, to pzeſerve the Poſſeſltons of the Church, ſo the ſame was likewiſe to up⸗ 
hold pooz Tenants Leaſes, | 
This Caſe, (ks it was urged ) is out of the pzeamble and miſchicf of the Law, 
it is out of the letter and body of the Law, and thercfoze to be adjudged out of the 
Statute. | 
The⸗pꝛeamble of the Statute makes mention of long Leaſes, the cauſes of 
Dilapidations, and decay of Yoſpitality, and which tends to the impoverſhing of 
the Ducceſlo2, this to be but foz three lives, this not unreaſonable ; nothing is 
here in this Leaſe omitted (but this exception) being in the fozmer Leaſe ; this 
belongs to the Tenant of common right, and reaſon will that he ould have his 
Bootes, and therefoze the omiſlton of this exception ſhall not make this to be an un⸗ 
realonable-Leaſe, and ſo void by the Statute. | 
It was further urged foꝛ the upholding of this Leaſe, that this could not be any 
cauſe of Dilapidation, but a means to uphold the Youlſe ; alſo if this exception had 
been in the Leaſe, pet the Succeſſoz could not have medled with the Trees, ſo that 
he is no ways impoveriſhed by the omiſſion of this exception, foz if he cut down che 
Tres, a Pꝛohibition lieth, ſo that this Caſe is clearly out of che pꝛeamble of the 
' Statute (as it was urged: ) As to the Body of the Act, the uſual Kent co be re- 
ſerved. 1 
It hath ben objected, not to demiſe moze than in uſual Leaſes, and foz this a 
Caſe cited out of the Lozd Mountjoys Cafe, Coke 5 pars, where an Acre of waſte Co, q pars Ec. 
ground was added to the new Leaſe, and ſo not warranted: It had been ſo in this 
Cale (as it was agreed) if the Soil, by this exception, had been reſerved : But 
it is not ſo, here the Trees are only excepted, the Rent is reſerved out of the Soil, 
and the Leſſoz doth not here ſuſpend his Rent, by cutting of a Tree down upon the 
Land, fo2 the Rent is out of the Land, 4 Eliz. Dyer fol. 212. a Teale foz years 
made of che Gzey-hound in Fleet-ftreet, with divers implements, rendzing Kent, 
the Rent there ſhall not be appoztioned; the Rent there goeth out of the Land, and 
lo is 35 H. 8. Dyer f. 56. a Leaſe made of Land, and of Shæp rendzing Kent, the 
Rent is out of the Land; and 12 Hf. 8. fol. 11. . 
It was then Dbjected, That here ſomething doth paſs from the Succelloz, which 
was not befoze granted: But it was urged, that here the ſame Rent is reſervey. 
If a Pꝛebend grants Common of Eſtovers, and afterwards makes a Leaſe diſcharged 
of Eflovers, this ſhall not overthzow the Leaſe, (as it was urged) Coke 5 pars : 
fol. 37. in the Dean and Chapter of Worceſters Cale; if in a later Leaſe there is Co: 5 pars f.37 
no reſervation of a Heriot, as was in the fozmer Leaſe reſolved, that this omiſſion 8. 
of the Yeriot, ſhall not make this Leaſe void, the uſual Rent being reſerved: Luc 
if there be any wozds in the Statute to take hold of this, yet (as it was urged) this 
is not within the meaning of the Statute: Jf a Pzebend do leaſe a Park, ex⸗ 
cepting the Deer, this Leaſe ended, he makes a Leaſe of the Park, without except⸗ 
ing of the Deer, chis ſhall not avoid the Leaſe, (as it was urged) out of Richard 
' Lifords Caſe, Coke 11 pars fol. 46. | . 
And lo without any further debate at this time, This Cale was adjourned over 
fo2 further argument. | 
Afterwards, (S) Term. Mich. 15 Jac, B. R. This Caſe was moved again, and 
upon moving of the lame, without anp further argument made herein: The Judges 
being all ok them fully agreed herein, did reſolve and over⸗ rule this as a very clear 
Caſe againſt the Defendant, who claimed under this Leaſe without the exception 
that the lame was no good Leaſe warrantable by the Statute of 13 Eliz. cap. 10, 
but a void Leaſe by the ſame Statute : And ſo by the Rule of the Court, Judg- judgment for 
ment was given foz the Plaintiff againſt this Leaſe, the Plain ik. 
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The KIN G againſt Doctor Whitt. 


TN a Quo Warranto, fo2 uſing of certain Liberties within the Wannoz of Bradwel 
in Comitat. Eſſex juxta mare. | : 8 
Doctoz White ſets foꝛth in his Plea, that King H. 8. did grant conſorti ſus 


Katherinæ, the Mannoz of Brad wel, juxra mare, With certain Liberties that aſter 


Mich. 9 Eliz, 
&c. 

Coke 9 pars, 
f. 29. &c. 


her death they came unto the Crown again, which were afterwards granted by 
the King to Sir Walter Mildmay, with theſe wo2ds of tot, talia, tanta, qualia, aliquis 


_ alius unquam habuit, and from him they came to the Doctoz in as large and ample 


manner, as the King himſelf, oz any other had the ſame, by p2eſcription, oz by 
any other wap, and ſhews, that Queen Katherine Had thoſe Liberties to her granted 
foz her life; all which Liberties he ckaimed to have in this manner, That che 
Kings Attozney General hath confeſſed his Plea to be true, and ſo pꝛaped to have 
allowance of the Liberties. 5 

The Court, upon the firſt moving of this, laid, by this which is Gewed you 
are to have but tot, talia, tanta, as any other had; if this be to be taken generally, 
this may trench very much upon the Crown Land 3 the Queen had thele Liberties 
foz her life, they determined by her death, 

It was urged foz Docto2 White, that he is by his grant to have, Tot, talia, 
tanta privilegia, libertates, as the Ring himſelf oz any other ever had: The queſti⸗ 
on moved to the Court, whether the Doctoz, by this his grant, was to have thole 
Liberties which Mun Katherine had: It was enfozced that he ſhould have them 
by the Law, becauſe by this recital they are d2awn into a particular, as much 
as if he had ſhewed ſuch to be granted unto him, as King H. 8. had granted befoze, 
Conſorti ſuæ Katherinx, this had bien good; fo here in this Caſe, this hath a re- 
ference unto the firſt G2zant, without any recital of the particulars nominatim. And 
this ſhould be ſo, and the reaſon of it appears in 20 E. 3. Fitz. tit, Avowry placit. 
129. where certain Kiberties were granted to the Town of Northampton, though 
they were repealed, yet a new Gzant, with a reference to them, may be good; 
ſo here in this Caſe, with a reference in this. manner, of tot, talia, tanta, is good, 
the Doro? hexe to have them, (as it was urged) if another had them bekoze, 
though but fo2 years, ; 

Mich. 9 Eliz. in Scaccario, ex parte Rememoratoris Theſaurarij, Rot. 163. Coke lib. 
Entries, fol. 534, 535. the very Caſe with this now in queſtion, his verbis; In a 
Quo Warranto againſt the Earl of Pembroke, fo; claiming certain Liberties,pleads 
the ſame Plea as here, ſets fozth the firſt Gzant to Quten Katharine, as here in this 
Cale, with a tot, talia, tanta, there adjudged foz him, and at this dap he enjoys 
the ſaid Liberties, Coke 9 pars fol. 29.b. 30. the Caſe of the Abbot De ſtrata Mar- 
cella, the Caſe there remembzed, being the O2ant of Outen Mary, 22 Junij, 1 Mar. 
unto Francis Countee de Huntington, & Katharine his Wife, where the Gzant ts, 
with a tot, talia, eadem, & hujuſmodi libertates, privilegia &c. quot, qualia, quanta, 
& que, &c. aut aliquis vel aliqui, &c. there reſolved, that when a Charrer hath a 
general reference to other Charters, this is as much in Law, as if all che Char- 
ters had been recited; and in this the difference will be as in 39 Eliz. B. R. The 
L 02d Darcies Caſe, where Liberties were granted, and afterwards parcel of them 
repealed by Act of Parliament, and ſo become as no grant, and there tot, talia, 
quanta, ſhall not refer to thoſe Liberties which were repealed, unleſs they were 
ſpecially named, but no general reference to thoſe which were repealed, 


And 
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And ſo foz Dortoz White, the Kings Attourney-General having confeſſed his 
Plea to be true, allowance was pꝛaped to be granted by the Court of theſe liberties 
þy him thus claimed. | N / 

The whole Court inclined to be againſt the allowance of theſe liberties, thus, 
and in this mannewclaimed by Doctoz White. | 
Haughton Juſtice. If this ſhould be allowed of by the Court, this would make 
many new liberties in Efſex : It by theſe general wozds of tot, talia & tanta, he 
ſhould have all which Quen Katharine had, this may pꝛove very hurtful to the 
Crown. | 
Dodderidge Juſtice agreed with him herein, tot, talia, tanta, are to general wozvs 
againſt the King. 6 | 
Mountague Chief Juſtice agreed with them herein, fo2 there ought to be a cer- 
- tainty in referenke ta thing, and co a perſon; 
| ' The whole Court Ugreed in this Caſe againſt the Doctoz, that his Plea is too 
general, and ſo not good, chat he ſhould be ouſted of his liberties, and Judgment Judgment for 
to be given foz the Bing in this Quo Warranto. * che King. 
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Regis, B R. 


WP a Writ of Erro2 to reverſe a Judgment given in an Jnferioz Court, de Errot; 


Havering, : Jn an Action of Debt, upon à Xond of 6 1. conditioned foz the 


ſaving and keeping of the Plaintiff harmleſs; Read there pleaded to the con- _ 


dition, That he had ſaved him harmleſs from all Actions : The Plaintiff re⸗ 
plyed, that one Thomas Holm who was to have been kept harmleſs by the Condition 
of the Bond, was arreſted at the Suit of one Meek, and JImpziſoned at Rumford, 
& hoc paratus eſt verificare per Recordum, the other pleaded; that he never obtainen 
any ſuch Judgment, 
It was urged. fo2 the Plaintiff, That this Judgment ts erronions in omnibus. (8) 
1. Ju the ſtile of the Court, being ( Haveripg at the Bower) and the Court of 
the Pannoz held at Rumford , fn the Couty of Eſſex, parcel: of the Pannoz, 
whereas he ſhould have ſaid, infra Jurisdictionem Manerij, and ſo are the Pzefi- 
dents, 2. The Court is claimed part by Pꝛeſciption, and part by Charter, this 


ought to have been by vertue of the Kings Letters Patents, where the ſame is a a 


Court of Reco2d. 3. Me ought to have ſet fozth; chat he was a Tenant and an 
Inhabitant, foz to enable himſelf to ſue there, which he hath not lo done. And 4. 
Which is the main and pꝛincipal Crroz, he ſhews that he was arreſted and impzi⸗ 
ſoned at Rumford: But by what Pꝛotes this was ſo done, non conſtat Curiæ, & hoc 
paratus eſt verificare per Recordum, there being Judgment and Execution had; this 
is not to be put in Iſſue per pais, but per Recordum verificare, as appears by 6 Eliz. 


Dyer f. 227. upon the Statute of Apparel, 24 H. 8. and 22 Eliz. Dyer f. 368, veri- 6 E 


liz. Dyer f 


ficare per Recordum, this is tfual. 5. The Venire facias de Rumford, no place be: 2 K. 


ing ſpecifiev where the Ac ion oz Judgment was, foz to cauſe the men of Runtord 

koz to try this, 55 | | | 
The whole Court clear of Opinion, that the whole Recozv is bad, and erroni- 
ous thꝛoughout, the title inſufficient to hold the Court, and the Plea bad, the Judg⸗ 
| | | ment 
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Judgment re- 
verſed per Ct- 
rian. 


a 


Ejeftione firmæ. 


ſeveral pefſony were jnvjaed, che 


— 


e 


ment erronious, and to be reverſed ; they were not to try a record per pais; the 


whole Recozd is vitious and erronious, and therefoze by the Rule of the Court, 
Judgment was reverſed. | | 


Nota. That Banks mien ant 


lpn to quaſh an Audigment; In whith tive 


xeeqcion wes, becauſe the Awiion ame, after 


the. 2 dictus, and ſo n 
The 


Potter Plaintiff againſt Foſter 
Defendant. 


15 an Action of Treſpas and Ejeament: The Defendant pleads in Bar, and 
ſets fozth a Leaſe made unto him by the Lefloz of the Plaintiff; the Plaintiff 
replies, and doth confeſs, that his Lefloz did make a Leaſe to him foz years: But 
upon the Leaſe, there was a Rent reſerved, with a condition ta enter foꝛ non-pay- 
ment of the Rent; that the Reut was behind, and chat his Leſſoz came upon the 
Land, and there remained an hour befoze ſun-ſetting, and there demanded his Rent 
and continued there demanding of this, uſque ad occaſum ſolis, and becauſe none 
came to pay the Rent to him, he did then enter foz non-payment of the ſame, ac- 
cozding to the condition, and did Leale the ſame unto him, 1 
Upon this Replication, the Defendant vemurred in lam; and fo; cauſes of te- 


murer did alledge, 


Judgment for 
the Plaintiff, 


1. Becauſe the Plaintiff doth not plead the Indenture foz che Condition. 

The Court over-ruled this, upon this difference, where to avoid a Fre&hold,there 
the ſame ought to be pleaded by Indenture foz the Condition; but otherwiſe it is; 
— avoid a Leaſe foz pears, being but a Chattel, as here it is in this pzin- 
cipa e. 

2. Jt was urged foz another cauſe, becauſe here he pleads that he came upon 
the land, befoze Sun-ſetting, and there demanded his Rent, and ſo continued de- 
manding of the ſame, uſque ad occaſum ſolis, and doth not ſap, that he continued 
there polt occaſum ſolis. | 


The Court over-ruled this alſo, and that theſe cauſes of Demurrer were idle and 
frivolous, only foz delay, and therefoze by the Rule of che Courc, Judgment was 
given foz the Plainciff. | "21 
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Peck Plaintiff againſt Methold Defendant. 


Entred Termin. Trinit. 1 Caroli Regis B. R. 
ROT. 2258; 


TN a Wait of Erroz to reverfe a Judgment given in the Court of C. B. in an 


Error. 


Action upon the Caſe foz # pꝛomile; In which Action, Methold there declared 3 Cro 325. 
againſt Peck, and ſhewed, that whereas the ſaid Methold, and one Varſhal, by Jones 85. 


their Obligation, dated 18 Novembris, 8 Jac, were bound unto Peck in a Pond of 
100 J. conditioned foz the payment of 521.105. upon the firſt dap of March then 
next enſuing. J / 

The ſaid Peck, afterwards (S.) 14 Septembris 15 Jac. Jn conſideration that the 
ſaid Methold, at the requeſt of Peck, would pay unto one Plaiford, to the uſe of the 
ſaid Peck, 52 1. and 14 s. upon the tenth day of December 15 Jac. in ſatisfaction 
df the befozeſaid Debt, in the condition of the laid Obligation ſpecified, did aſſume 


Poph. 16c, 
Winch. 112: 
Hutr. 73. 


Bru. 157.162 


and pꝛomiſe with the ſaid Methold, that he the laid Peck would deliver prædictum 


ſcriptum obligatorium of 100 l. unto the ſaid Methold, cum inde requititus eſſet, to be 
cancelled, | 

And ſhews further, that although he had paid the ſaid 52 J. 145. to the ſaid Play- 
ford, to the uſe of the ſaid Peck, and at his requeſt, upon the ſaid tenth day of 
December 15 Jac. in ſatisfaction of the ſatd Debt, ſpecitied in the condition of the 
ſaid Obligation of 100 1. yet the ſaid Peck, accozding to his pꝛomiſe, hath not de- 
livered to him the laid Obligation of 100 1. to be cancelled, Litet ad hoc ſæpius poſtea 
requiſitus fuiſſet : Cut to do this, penitus recuſavit, ad dampnum querentis, 100 l. 
unde actio. | | 

The Dekendant Peck there pleaded, Non aſſumpſit modo & forma prout, upon this 
iſue was joyned, and a Uerdict given koz the Plaintiff, and damages to 66.13 8.4 d. 
and upon this, Judgment was given foz him in the C. B. foz 80 l. upon which 
Judgment, Peck hath here in this Court bzought his Wzit of Erroz. 

The Erroz aſſigned, and inſliſted upon, was this, (S.) That where by the A 
ſumplit, Peck was to deliver the Obligation unto Methold, upon requeſt: It doth 
not appear, by the whole Kecozd in the C. B. in the Action upon the Caſe there 
bzought, chat any requeſt was made by Mcthold unto Peck, fo2 delivery of the (aid 
Obligation to him: No allegation being made cf any requeſt made, ita quod ex- 
itus ſuper hujuſmodi requiſicionem que eſt materialis pars aſſumptionis prædicti jungi 
poteſt: And ſo fo this cauſe the Judgment in hoc is errontous, 

The Pook ok 40 E. 3. was objeded, being in an Action of Debt upon a Lond, 
the Plaintifk declares, and doch not ſhew where this Fond was made, which makes 

the Declaration tuſufficient : Eut ik the Defendant pleads in Ear a Relrcate, by 

this, by his admittance, he hath now made the Declaration good: Tut as it was 

urged, by Hitcham the&ings Serjeant, that this is upon a Non aſſumplit, and 

in an Action upon the Caſe upon a pꝛomiſe, the Iſſue of Non aſſumplit doth not 

— of à requeſt duly made, as in the other Caſe, the releale pleaded admits the 
ond. | | 

Jones Juſtice. Jn an Action upon the Cale upon a pzomile, two things are tra⸗ 
verlable, either, quod Non aſſumpfſit, D2, that no requeſt was made; but if he 
pleads Non aſſumplit, then the matter of che 1 11 is out ok doozs, the lame 

N 8 q being 
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being now by him admitted, and ſo by this, he hath made the Declaration 
00d, y 

, Whitlock Juſtice. Ep the Plea of Non aſſumpſit, he hath now waived the mats 

ter of the requeſt. | | 

Dodderidge Juſtice. If one doth aſſume and pꝛomile to do a thing upon requef, 
he doth now reit in ſafety, until the requeſt ve made unto him. Ik in luch a Caſe | 
the party bzings his Action upon the Caſe, upon the ſaid pzomile, and lays the 
requeſt generally in this manner, (S) Licet ſæpius requiſitus, this requeſt as 
it is laid, is fozmal, and not to be traverſed, they go to iſſue upon the pzomiſe, 
which is found foz the Plaintiff, he ſhall never recover any Damages, where he 
doth not make an expꝛels requeſt; and doth lay this ſo in his pleading; foz that 
here the requeſt is very material, and the lame allo is part of the matter. And 

lo it is, in the pꝛincipal Caſe here, and he cannot craverſe this, becauſe it is laid in 
this manner, (S.) with a Licet ſæpius requiſitus, which is not good, and by theſe 
wozds and manner of pleading, with a Licet ſæpius requiſitus, the Travers to be 
taken to the requeſt, is taken away; Do that ſometimes the requeſt is but matter 
ok fozm only, to be mentioned, and there it is ſufficient to lap this generally, 
(S.) Licet ſæpius requiſitus, and this is good. But here it is matter of ſubſtance, 
and therefo2e this is to be laid, and certainly expzeſſed, both foz the time, and allo 

foꝛ the place, where the requeſt was made; Do that the Defendant may, if he 
ſo will, take a Travers unto it; the which he cannot do, where the ſame is laid 
generally, Licet ſæpius requiſitus, and ſo was all the courſe of p2actice here in Po- 
phams time. 

Crew Chief Juſtice agreed with him herein, where the requeſt is part of the bar- 
gain, and part of the p2zomile, as where co pay upon requeſt, and here in this 
P2incipal Caſe, he is to deliver up the bond upon requeft made, here the requeſt is 
now made a ſubſtantial part of the pzomiſe, and ſo the ſame ought to pꝛecede the 
delivery up of the Obligation, and the ſame ought to be certainly and expzelly 

laid. It is then here to be conſidered, whether this matter be aided bp the Sta⸗ 
tutes of Jeofails by his plea of Non aſſumpſit; this is not aided, but that he may 
well take advantage after verdict of this inſufficiency in matter of Subſtance in the 
Declaration, 

Jones. Where the requeſt is requiſite, there the ſame ought to be certainly 
laid; both foz the time, and place where it was, otherwiſe, where it is not requi- 
ſite, there it is ſufficient, to be laid generally, with a Licet ſæpius requiſitus, where 
the requeſt is requiſite, and no time, noꝛ pet place, of this laid in the Declaration, 
there the Defendant may very well demurre to the Declaration, foz this inſuffici- 
ency therein; but where the Action is bzought upon luch a pzomile, and the Decla- 
ration inſufficient, becauſe no time no2 place is laid therein, where and when the 
requeſt was made, the Defendant here, by his own Ac, map waive the taking 
benefit of this, by his pleading of Non aſſumpfit and ſo going to iſſue upon it. If 
in facto dicit that he did requeſt him, and leaves out the time, and place where, 
the Declaration is not good, and the Defendant may foz this cauſe demurre, but 
if he waives this, and pleads to Iſſue, upon the pꝛomilſe, he hath now by this made 
the Declaration good. 

The whole Court agreed in this, that where the requeſt is material, there the 
ſame ought to be certainly laid in the Declaration, both foz the time aud place, 
becauſe the ſame is material, and matter of ſubſtance, and the Declaration not 
good, if this be therein omitted, : 5 

But the Court did doubt in this, and herein, did at this time, differ in opinion in 
this particular, whether by the pleading of Non aſſumpſit, and ſo going to iſlue, 
he bath not by this waived the taking of advancage, of any other inſufficienty — — 
F Decla⸗ 
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Declaration, fo2 not laying of the requeſt certainly in the Declaration, whether by 
his pleading, this is not by him admitted ſo to be, 3 | 
Dodderidge & Crew Chief Juſtice. That this is no admittance of the ſame, noz 
any waver ok his benefit of exceptions to the Declaration, 

Jones & Whitlock of a contrary opinion; that by his pleading of Non Aſſumpſit 
he hath: waved this benefit And fo without any further debate at this time, it reſted 
upon a Curia ulterius ad viſare vult, and ſo by the Rule this Caſe was adjourned to a 
further time. | : ; 
.- Afterwards (8) Term. Hillar. 1 Car. Regis B. R. this Caſe was moved again, 
The ſame Erroz moved and inſiſted upon as befoze, 

The Court now upon the firſt opening of this, were of opinion, that this is an 
Orroz apparent; becauſe as it is here laid by this general allegation of Licet ſæ- 
pius requilitus, he cannot take any travers, to it; but he ought ſpecially to have al- 
ledged the requeſt made both foz the time and place where ic was made, foz this ought 
to p2ecede the perfozmance of the p2omiſe, this being the ellential part of che 
p2omile, otherwile it is, where the requeſt is not ſo eſſential, there it is not tra⸗ 
verſable ; and there it is ſufficient to be laid, with ſuch a general allegation, of Li- 
cet ſæpius requilitus, becauſe there not traverſable, noz any Iſſue to be taken 
thereon. 

The Court at this time, gave a further day, to ſearch foz the Pzeſivent of a foz⸗ 
mer Judgment cited, and foz other Pzeſidents in the point, to make this as a 
leading Caſe foz the future. | 

It was afterwards urged fo2 the Defendant, that this is no Erros. 

Notwithſtanding the Dbjectton made, being, becauſe the averment here is genes 
ral, with a Licet ſæpius requiſitus, without any place o2 time exp2eſſed; pet this 
here is good, being after a Uerdic, this hath made all good; as to the omitting of 
the place, where the Requeſt was made; the reaſon infozced to make this to be an 
erroz, becauſe there is no place foy the venire facias, but this is admitted, by the 
Plea of Non aſſumplit, like unto the Caſe of 18 E. 4. fol. 16, 17. where a Plea by 
dureſſe admits the ond, and ſo here in this Cale, as it was urged, 

It was then urged koz the Plaintiff, that chis Judgment is erroneous, foz 
the Grroz befoze inſiſted upon; and ſo was it acco2dingly adjudged, 35 Eliz. in 
Stewklies Caſe, in point of the Requeſt to be certainly laid in the Declaration, but 
ik in the Declaration the day of the Requeſt is certainly laid, and. the Defendant 
pleads Non aſſumplit, this peradvencure as it was alledged, may be good after a 
Uerdict. | | I 

Dodderidge. Jn anfwer to that which hath been objected, the Plea of Non a{- 
ſumpfit, is no admittance of a requeſt made, and the Book remembzed of 18 E. 4. 
doth not come unto this Caſe, and although the Plaintiff makes the pzomiſe, pet if 
no requeſt be made, there can be no bzeach of pzomiſe, the pꝛomile being made to 
be perfozmed upon requeſt. 55 3 

Crew Chief Juſtioe. The requeſt here is partel of the bargain, and foz this cauſe 
no bzeach can be of this pꝛomile, without a requeſt made, and the Plaintiff in his 
Declaration ought pzeciſely to lay the requeſt made, both foz the time and plate, 
this being a real part of the pꝛomile, and cherefoz the ſame ought to be laid really 
to be done, foz to make a good breach of. the Pzomile. To * 

The Pꝛeſident which was, Termin. Paſch. 30 Eliz. in the Court of C. B. Rot. 
454. Eldridges 02 Eaſtdridges Caſe, was a ſtronger Caſe, than this here is; there 
it was in the Cale of an Executoz, the debt due by the Teſtatoz, the Aſſumpſit by 
the Executoz, who ſaid, fozbear a little, and J will pay you upon requeſt made. In 


» 


an action upon the Caſe bzought upon this his Aſſumplic, in the Declaration, the 


requeſt laid generally, with a Licet ſæpius requiſitus; upon Non affumptit pleaded, 
it was found foz the Plaintiff,who had his Judgment.A wait of Grroz was bzought, 
and this general allegation of the requeſt a fo2 Trroz, and inſiſted upon. 2p 
. 29 2 this 


Termin. Hill. t 
Car. Keg. B. R. 
&c, 


18 E. 4. f. 16,17. 


34 Eliz. uc. 


Term. Paſch. 
30 Eliz. C. B. 
Rot. 454. & c. 


300 


* 
3 


3 Termin. Mich. 1 (ir B. R. Par 0 lll 


this Caſe it was clearly held, that the requeſt ought to appear certainly to be laid 
in the Declaration. And fo2 this erro2 the Judgment was reverſed, 
Another Caſe there was here in this Court, which was the Caſe of one James. 
In an action upon the Caſe bzought upon a P2omile ſoz the not delivery of an 
Pozſe, which the Defendant-did aſſume and pꝛomile to deliver to the Plaintiff at 
Rocheſter, upon requeſt. In the Declaration the Requeſt laid with a general alle; 
gation of Licet ſæpius requititus, upon Non aſſumpfit pleaded, a verdict was found 
foz the Plaintiſt, who had his 5ndgment, a Mrit of Erroz bꝛought, and che 
Judgment reverſed foz this Erroz, becauſe the requeſt was not certainly, and 
ſpecially laid iu the Declaration; and ſo in this pꝛintipal Caſe, this is a clear Er⸗ 
roz, and acco2ding to the fozmer Judgments in point, the Judgment ought to be 
reverſed. | 4 
Whitlock Juſtice. Admit that here he had pleaded a Releaſe, quid inde, what 
would have this done? It is here to be conſidered, whether this requeſt be matter 
of ſubſtance o2 not; if ſo, that it be matter of ſubſfance, then he cannot have his 
E Jac. B. R. æc. Judgment, 6 Jac. B. R. between Hill and Wall; the like Caſe was adjudged in a 
Writ of Erroz, and held clearly that the requeſt ought to be certainly laid, and 
erp2eſſed in the Declaration, oz the ſame not good, - 
29 Eliz lib. Eu- Dodderidge agreed herein, In 29 Eliz. there was the like Caſe alſo adjudged 
tries f. 2. in point, vide the Book of Entries fo. 2. 
The whole Court agreed herein, that the Judgment given in the C. B. is clear⸗ 
Judgment re- ly erroneous, foz this omillion in the Declaration, of laying the certain time aud 
verſed, per place, of the requeſt made; and fo2 this cauſe, by the Rule of the Court, nullo 
— contradicente, the Judgment was reverſed. 


James Caſe. 


7 Zowpſen Plaintiff againſt Butcher 
Defendant. 


Action of | be an Action of Debt upon a Eill of 6 1.13 s. 4 d. the Defendant demands Oier 
Debt. of the ill, In which after this clauſe, (S.) In cujus rei teſtimonium, this claufe 
Ben. 154+ was added, in the nature of a Proviſo, Provided nevertheleſs, that the ſaid 
6 |. 13 5. 4 d. is not to be paid, until ſuch an one hath had a recovery, in ſuch an 
Action, oz luit which he hath hanging againſt the Plaintiff, upon a Bond of 200 l. 
conditioned fo2 ſaving harmleſs, oz hath made an end of the ſame ſuit ; and then 
the concluſion was, dat* eiſdem die & anno. Wpon the demand of Oicr, the ſame 
was all, both the Bill and the Proviſo entred of Recozd, To this the Defendant 
pleads in Ear, that no end was made of che ſaid ſyic, upon the bond of 200 J. no} 
any recoverp had, but that the ſame ill depends; and therefoze acco2ding to the 
Proviſo, the ſaid 6 l. 13 s. 4 d. demanded by the Eill, is not to be paid, the Plaintift 
having commenced-his ſuit foz this, befoze his time limited, by the Proviſo, to have 
payment made of this. 
The Plaintiff by Replication ſhews, that an end was made of the ſaid ſuit, upon 
the Obligation of 200 l. by a compoſition of 20 l. given and accepted in full ſatis- 
faction, and diſcharge of the ſaid ſuit, in plenam ſatisfactionem actionis prædict', and 
that ſo the 6 1. 13 5. 4 d. now demanded, is to be paid unto him; The Defendant 
by Rejoinder pleads, that no ſuch end was made of the ſaid ſuic, prout quer. aud 
ue jopned, upon this a trial had, and a Uerdic foz the Plaintiff, woe 
It was moved fo2 the Defendant in arreſt of Judgment, that the Plaintiff ought 
not to have his Judgment, becauſe out of this matter of fact; thus found foz the 
Plaintiff, (S) the end of the ſaid luit, upon the Obligation foz papment ok 200}. 
to be by compoſition of 20 l. given in latisfacion, and diſcharge of this; out of this 
9 5 matter 


, / bd rr ren 


Pare Ill. Termin. Mich. 1 (ar. B. R. 


matter of fac, found foz the Plaintiff, ariſeth this matter in Law, (as it was urged) 
which makes againſt the Platuciff, ſo as he cannot have Judgment, and this is, 
the giving of 20 J. in ſatisfaction of the Obligation of 200 1. which in Law is not 
good, faz that 20 J. cannot be a ſatisfaction foz 200 J. Foz the Plaintiff to have 
his Judgment, It was urged, that the 201. is not given in ſatisfaction of 200 l. 
which cannot ſo be by law, as it muſt be agreed; but the 20 l. by compoſition was 
given in ſatisfaction, and diſcharge of the ſaid ſuit upon the bond of 200 l. and that 
this is good, and the iſſue was only whether ſuch an end was made by tompoſition ; 
and a great difference there will be, where 20 l. is pleaded to be paid in ſatisfaction 
of 200 l. (which cannot be good) fox that 200 l. cannot ſo be ſatisfied, and where 
the ſame is pleaded, to be given in ſatisfaction of a ſuit, and of an Action depending 
foz the 2001. this is good, and may ſo well be, and ſo is the Caſe here; foz the ſub- 
ſtance of the Plea here, is the compoſition, and not the payment of the mony ; 
and the Jury have given a Uerdict fo2 the Plaintiff, and have found the ſaid Com- 
poſition to be, as the ſame was pleaded by the Plaintiff, Coke 5 pars fo. 43. Ni- 
chols Caſe. Debt bꝛought upon a ſingle Bill, the Defendant pleads papment, with 
out an acquittance, upon this they went to iſſue, and found foz the Plaintiff, there 
adjudged, although payment without an acquirtance, is no Plea, and ſo an Iſſue 
joyned upon a thing not material; foz if he pays without an acquicance, the fingle 
Bill fill remains in fozce 3 but becauſe an Illue was there joyned, upon an affir- 
mative, and a negative, and found foz the Plaintiff, this adjudged to be aided by 
the Statutes of 32 H. 8. and of 18 Eliz. and there Judgment was given foz the 
Plaintiff, and this affirmed in a Wit of Erroz. 

1. Whitlock Juſtice. Mere the 20 l. was given in plenam ſatisfactionem 
actionis prædictæ, and not in latisfadion of the 2021. and notwithſtanding any 
thing which appears in this Recozd, he may ſtill have remedy foz the 200 l. the 
Plaintiff here ought to habe his Judgment, accozding to the Uerdict given foz 

im. . : . | : 

p 2, Jones Juſtice agreed herein, that Judgment ought to be given fo2 the Plaintiff. 
If this Proviſo here, be no condition no2 pet any parcel of the Eill; then it is very 
clear againſt the Defendant 3 koꝛ then they are at iſſue upon a void thing, and there 
is then no difference between this Caſe and Nichols Cale, befoze remembzed, and 
here aided by the Statute ok Jeofailes, after a Uervict, as there it was, becauſe the 
Iſſue did arife upon a void matter, Eut if the Proviſo be parcel of the Eill, oz if 
it be in the nature of a condition, there it may be the moze doubtful, by 40 E. 3. f. 2. 
an Obligation without this clauſe, In cujus rei teſtimonium ſigillum meum appoſui, 
yet this is good ; here the Proviſo ſhews, when the 6 J. 13 8. 4 d. is to be paid, and 
ik it be no parcel of the Fill, then the ſame is in the nature of a Defcaſance, oz 
Condition; if a Condition, then the Ear is good, and Iſſue good, aud found foz 
the Plaintiff and ſo good, that there ought to be a recovery, in ſuch a ſuic in B. R. 
oz an end made of this befoze the mony demanded to be paid, and the 20 J. here 
given, was to have an end of the laid ſuit, and ſo it was ended. 
In Caſe of an obligation, it is clear, that after the dap, on which it becomes due 
to be paid, acceptance of a leſſer ſum, is no latisfaction of this in Law; otherwiſe, 
where it is befoze the dap; but here the 201. is not given in fatisfaction of the 
Bond of 2001. but the ſame is given in ſatisfaction and diſcharge of the ſuit, and 
fo this Proviſo hath relation unto a Condition, the 61. 13 s. 4 d. was due here to be 
paid to the Plaintiff; his Action well b2ought foz the ſame, and having a Uerdic, 
Judgment ought to be given fo2 the Plaintiff, | 

3. Dodderidge Jutticc. In this Caſe Judgment ought to be given foz the 

lainciff, | 
P 1. It is here to be conſidered, whether this Proviſo be parcel'of the Eill, oz as 
a Condition to the ſame annexed, oz as but a vain and idle clanſe inſerted, upon the 
whsle matter; if be parc of the Will then it is not idle, becauſe this tends to the 
matter 


Cook 5 pars 
f.43.1n Nichols 
Caſe, 


Stat. of 32 fl. 
9. & 18 Eliz. 


40 E. 3. f. 2. 
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matter; appoints a day and time of payment, and hath ſome dependency upon this 
which goes befoꝛe; and therefoze this ought to be, either parcel of the deep, oz 4 
condition unto this annexed, | 

Object. Ari Dbjection hath been made, that it is not parcel, becauſe ic comeg 
in after this Clauſe, In cujus rei teſtimoniuni. 

Reſp. This is Kealon, betaule the laid wozds are not always of neceſlity, to 
make the concluſion of the Deed, fo2 a Deed is good, dated without the Claule, In 
cujus rei teſtimonium, ik it be ſcaled, the lame is good, and the ſaid clauſe is not of 
ſuch fozce, as to make the Deed void, if it be wanting; oz if the wozds in the dep 
contained, are ſufficient to bind him, and this is by him ſealed and delivered, this 
is good and ſufficient. So that this Proviſo may be part of the deed, But if it be 
no part of the deed, yet the lame is a Clauſe pertinent to the ded 3 if it be put in, 
and ſubſcribed to the ded befoze the ſealing of this, it is then part of the ded, ik 
it be after the ſealing, pet it may be as a Condition annexed to the Ded. 

Object. It hath been objected, that he did not demand Oyer of the condition, 

Reſp. As to this, the ſame is not requiſite. It all be entred of Recozd, this is 
good, although the ſame not demanded, this being only foz Inkozmation of the 
Court, and of the party; ſo that it is not material at all, whether the ſame be 
parcel of the Eill, oz a condition annexed to the ded 3 and ſo it is pertinent to the 
deed, foz this ſets down, and puts in certain the day of payment, at which time the 
fame ought to be paid, and befoze which time not. 

Object. It hath been further objected, that 20 J. paid, where 200 l. was due by 
the Dbligation, and this 20 1. given and paid in ſatisfaction of 200 1. which by the 
Law cannot be, | 

Reſp. As to this, by this, there was an end made of the ſaid ſuit ; if Iſſue had 
been taken here, upon the point of ſatisfaction, peradventure, this would not then 

have aided him; but the iſlue here tried was, whether ſuch an end was made of the 
ſatd ſuit, as by the Plaintiff in his pleading was alledged to be, and the Jury 
hath found this matter foz the Plaintiff, Allo if the Law be ſo, that 20 1. cannot 
be paid, in ſatisfaction of 200 l. pet 20 l. may well be paid to end a ſuit foz 2001, 
and this may well be ſo done by the Law, and this is the matter in iſſue here be⸗ 
tween the parties, which the Jury hath found foz the Plaintiff ; and ſo accozding 


to the verdict, Judgment ought to be given foz the Plaintiff, 


Coke x pars 
Nichols Cale. 


Judgment for 
the Plaintiff 
per Curiame 


4. Crew Chief Juſtice agreed herein, as the iſſue here is joyned, and found, and 
ſo all to be taken together, dated as afozeſaid, the iſlue'and verdict; and by the Re- 
co2d it appears, that this Clauſe oz Proviſo is parcel of the bill, the 6 1. 13 8. 4d, 
to be paid, either upon the recovery in the Acton, oz upon an end made of the ſaid 
ſuit ; this put in Iſſue to be tried by the Jury the end alledged to be made, by 
payment of 20 l. foz to end the ſuit, foz the 200 1. It muſt be agreed, that after 
the day that the ſame is due, 20 l. cannot be paid in ſatisfagion of 200 1. but here 
it is not ſo, the 20 |. being paid, to end the ſuit foz 200 l. and this is good; and 
befoze the day that the lame was due, 20 l. may be well given, and ſo accepted ok, 
and god in Law, foz to ſatisfie 100 l. befoze the day that che ſame was due, oz this 
may well end a ſuit foz 100 l. the Proviſo here, is part of the Bill, foz this doth 
expꝛels the day and time of payment of the 6 1. 13 s. 4 d. | 

Coke 5 pars Nichols Caſe befoze mentioned, is a very ſtrong Caſe, payment 
there pleaded upon a ſingle bill, without an acquitcanre, this not good, but going 


to iſſue upon this, and verdict found foz the Plaintiff, this is now made good, and 


aided by the Statutes of Jeofailes. And ſo the Plaintiff here ought to have his 


Judgment. | = I 
The whole Court clear of opinion foz the Plaintiff, and accozdingly, by the 


Court Judgment was given foz the Plaintift. 


Parreft 
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— 


Parret Plaintiff againſt Parret 
Defendant. 


Nan Action upon the Caſe b2ought koz ſcandalous wozds ſpokeu by the Defen- 
dant of the Plaintiff, The wozds were laid to be theſe, (S.) Thou art a Sherp⸗ 
ſealer, upon Non culp. pleaded, a Trial was had at Glouceſter Aſſizes ult. and a 
verdict given fo2 the Plaintiff, Bridgeman Ser jeant, moved the Court foz the De- 
fendant, in Arreſt ok Judgment, that the wozds were not acttonable, being coo 
general, and doth not lay that he laid, that he had ſtole Sh#p in facto. 

Foz the Plaintiff it was urged by Trotman, that the wozds are actionable, and 
to this purpoſe it was here adjudged 3 In an Action upon the Coſe fo2 theſe wozds. 
(S) Thou art an Yo!ſe-ſtealer, and it was here adjudged, that the Action did well 
lie foz theſe wozds; being upon the matter (as it was urged) all one, with this 
pꝛeſent Cale. | af 
The whole Court agreed clearly, that in this pzincipal Caſe,the wozds are ſcan- Judgment for 
dalous, and well actionable ; and therefoze by'the Rule of the Court, Judgment dhe *lainiiff, 
was given foz the Plaintiff, * 


Words. 
Ben. 154. 


Whiteman Plaintiff againſt Hawkins, & Uxor 
Detendants. 


Entred Termin. Trin. 1 Caroli Regis, B. R. 
Rot. 1016. 


N an Aion of Treſpaſs, Quare clauſum fregit, pedibus ambulando & tres Taſſas Treſpaſz. 
Anglice, Sheafs of Cozn did take, adtunc & ibidem, exiſtens, and.upon Non 
culp. pleaded, a verdict found fo2 the Plaintiff” It was moved in arreſt of Judg- 
ment, that the Declaration was not good, being adtunc & ibiden} exiftens, but in 
the Teclaration, where he lays the taking of the thzee Sheafs, omics theſe wozds 
(S) ipſius querentis, ſo that it is not ſet fozth in the Declaration, whoſe goods 
; theſe were, which were thus taken away, and ſo fo2 this omiſtion, the Declara⸗ 
tion is bad, and uncertain, 7 
Dodderidge Juſtice, In 3 E. 4. fol. 21. An Action of Debt bzonght againſt the | 
Pꝛiozeſs foz ſalary, and declares, that he was retained by her Pzeveceſſoz, but doth 3 E.. fol.2r, 
not ſhew in his Declaration who it was that recained him, and therefoze it was 
there held bad and uncertain, and foz this cauſe abated, foz this is not ſapplyed, and 
ſo is the Caſe in Plowdens Comentaries fol. 84. in Partridge and Stranges Caſe, and 
ſo here in this Caſe, 
The whole Court agreed herein, that foz this omiſſion the Declaration here is Jud 
not good; and therefore the Rule of the Court was, Quod querens nil capiat per Jen itte. 
billam. a piat per billam. 
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Gilbert Plaintiff againſt Rodde 
Defendant. 


Ben. 155. 1 an Action upon the Caſe fo2 ſcandalous wozds,ſpoken by the Defendant,of the 


Plaintiff, being theſe, (S.) Thou art a falſe fozCwozne Knave, and thou haſt 
ben Jndicted foz Perjury by 12 Pen, and haſt compounded foz the lame; upon 
Non culp. pleaded, a verdict was given fo? the Plaintiff, 

It was moved fo2 the Defendant, in Arreſt of Judgment, that theſe wozds are 
not actionable, being too general, and an Indicment is but an Acculation, and the 
fame to be compounded upon a juſt cauſe. a 

Object. Dodderidge Juſtice. As to the Dbjection made, that an Indickment is 
but an Accuſation. Eo. 

Reſp. It is ſuch an Accuſation, as it is the voice of the Country, the repze⸗ 
ſenting the Body of the County. 

Allo foz another reaſon, an Jndicment is an Accuſation ok Reco2d, ſo that lay 
all together, an Jndictment is an 'Accuſatton, and ſuch an Accuſation which is the 
voice of the Country, and alſo the ſame is an Acculation ok Recozd; the Indig⸗ 
ment being the Eings Declaration, and ſo ſcandalous 3 as to the wo2ds following, 
they make the matter ſtronger, that the wozds are actonable, (being) and haſt 
compounded fo2 the lame: Ik he had ſaid, and haſt fled the Country foz the ſame, 
theſe wozds had been well actionable; here the wozds by him ſpoken do amount 
unto as much, fo2 he ſaid, that he had compounded foz the ſame, which is an im- 
plyed acknowledgment that he was guilty of this Crime: and lo lap all the wozds 
together, that he was indiced of Perjurp, and had compounded foz this, this is a 
very great ſcandal unto him, and foz this cauſe theſe wozds are well acttonable, the 
Indictment being an Accuſation of Reco2d. 

Ik one ſaith, that ſuch an one Hatch been arreffed foz Felony, and hatch fled the 
Country foz it, the wo2ds are ſcandalons, fo2 upon his flying, an inquiry ſhall be 
made of his goods, and therefoze actionable : And lo in this pzincipal Caſe, the 
wo2ds as they are laid, and taken altogether, are very ſcandalous, and well aci- 
onable, and do the Plaintiff ought to have his Judgment. | 

Jones Juſtice. The woꝛds here are well actionable ; If one ſaith of another, 
that he is fozlwozne, theſe wo2ds are not actionable ; but if the wo2zds go further, 
and ſatth, in ſuch a Court, there theſe wozds are actionable. 

Ik one ſaith of another, that he is Indicted, no Action lpeth fo2 theſe words; 
but ik he ſaith, that he was Indiced and Convicted, foz theſe wozds an Action well 
lieth: In this p2incipal caſe the wo2ds are ſcandalous and actionable, and there- 
foie the Plaintiff ought to have his Judgment. | 

Whitlock Jultice agreed herein: If cheſe;wozds ſhall be ſevered and laid by 
themſelves, no Action will then lie fo2 them; but they being all of them con- 
jopned and laid together, are ſcandalous and well actionable ; here foz theſe wozds, 
(S.) Thou art fozfwozn, no Action lieth; but here he pzoceeds in his wozds, and 
thereby he interpꝛets his meaning, and haſt ben Jndined foz Perjury, and-haft 
compounded foz this, here theſe wozds laid, and taken altogether, are ſcandalous 
and well adionable, foꝛ now by theſe his ſubſequent wozds, he ſhews his meaning, 
that he intended that he was fo2\wozn in a Judicial Court, and thac he was In⸗ 
dicted fo? it. 

This the matter of charge laid upon him by the other, and this cannot be taken 
away, but remains a blot and ſcar, and cannot be taken away but by matter of 

| Reco2d, 
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Recozd, (S) by Tryal indicted foz this; the next matter is, and had compounded 
foꝛ this, this is a confeſſion of the Fact, ſo that theſe woꝛds laid altogether are ſcan- 
dalous, and well actionable, and therefoze the Plaintiff ought to have his Judg⸗ 
ment. 

The whole Court agreed that the wozds are ſcandalous, and well actionable, 
and that Judgment ought to be given foz che Plaintiff : The reaſons of this their 
Judgment being, becauſe an Indictment is an accuſation of Recozd : The ſame 
being the Kings Declaration, and the voice of the Country, the-Jury repꝛeſenting 
the Body of the County, and ſo ſcandalous; and ſaying further, and haſt com⸗ 
pounded fo; this, this is a confeſſion of che matter of the Jndicment to be true, foꝛ 
fatetur facinus qui judicium fugit, ſo the wozds are ſcandalous and well agion- 


able, and therefoze the Rule of the Court was, Quod judicium intretur pro & 


querente, 
4 


Blackſtone Plaintiff, againſt Martin and Uxor 
| Defendants. 


Entred Termin. Trin. 1 Car. B. R. 
- © Rot. 7 


Na Scire facias, in the nature of an Audita querela, the Plaintiff ſhews that 

3 Jac. Sir William Blackſton being ſeiſed of Land in the Pannoz of D. and of 
other Lands, and he being ſo leiled, 3 Jac. he acknowledged a Stafute of 400 l. 
that he had part of the Land ſubject to the Execution, and was ſeiſed of it, which 
was taken in Execution, there being other Lands in the hands and poſſeſſion of the 
Defendants, ſubject to the ſaid Execution, and not extended; upon this the Scire 
facias, here b2ought in the nature of an Audita querela, fo; to be relieved againit 
them by wap of contribution; this Writ direcen to the Sheriff of Suffolk, the 
Plaintiff being a Feoffee of Sir William Blackſtone, and p2ays to be reffozed un- 
to his Land, and to the Pzofits of the ſame, and to all which he hath loſt, by this 
ertent thus taken out, and laid upon his Land: The parties were at Jſſue upon 
the ſeifin of the Plaintiff, and a Uerdict found fo2 the Plaintiff, 

Bankes and Davies moved divers Exceptions in Arrelt of Judgment, and ſhewed 
that chere was a fozmer Scire facias tn this Cauſe, and that after Uerdict, Judg⸗ 
ment was Arreſted, becaule the Trial was miſtaken,fo2 having this Writ out of the 
Chancery, and being at Illue upon the leiſin, and this ſent down out of the Chan⸗ 
cery to the Biſhopꝛick of Durham, to be tryed; they failed in this, and thercfoze 
after Uerdict, Judgment was arreſted, becaufe the ſame ought to have been firf 
entred in this Court, the Chancelloz to come with the Kecozd, and this Court to 
have awarded the Trial; upon this a new Scire facias now is bzought, and in this 
a Trial hath been at the laſt Aſſiſes by default; foz matter now in Arreſt of Judg- 
ment, it was urged, that it appears here by the Plaintiffs own ſewing, that che 
Statute was acknowledged 3 Jac. and his Land extended, that he ſued fozth a 
Scire facias, in the nature of an Audita querela, by which it doth not appear that 
he was Tenant of this, and of other Land, at the time of the Execution ſued ; but 
he ſhews, that he was a Feoſffee of Sir William Blackſtone the Conuſoz, and ſo 
p2ays by this to be relieved ; whereas he ought to have ſhewed, that he was Te⸗ 
nant at the time of the Execution, as appears by 22 E. 3. Fitz. tit. Execution, 
placito 137. No Contribution to be foz the party himfelf, which acknowledged 

| Rr the 


Judgment fac | 
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A Scire faci as. 
Latch. 3. 122. 


274. 
Benl. 167. 


Jones Rep 82, 
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Coke 3 pars, 
& C. 


21 Hl. 7. f. 7. &c. 


the Statute, (as it was urged) not pet foz his Feoffee, who ſhall not be in better 
caſe than his Feoffoz. 

And by 27 H. 6. Fitz. Execution, placito 135. the Heir is not charged as heir, 
but pꝛincipally as terre Tenant, andthe Heir is not to have Contribution, as ap- 
pears Coke 3 pars, in Sir William Harberts Caſe, 

To the Exceptions taken, anſwer was made by Trotman and Bridgeman Ser⸗ 
jeants foz the Plaintiff, becauſe he ſaith that he Was tenens, and it doth not appear 
quando tenens, fo2 that if he was not tenens at the time of the extent, he can then 
have no Scire tacias ; this is in a Writ, & dicitur breve, quia rem breviter enar- 
rat, like unto the Writ of Monſtraverunt, & Quod permittat, in which it is not 
needful to ſhewanvd make expꝛeſſion of all Circumſtances, no moze here in this; 
but foz to take this Exception, the party now comes here tw late, foz he hath ap⸗ 
peared to the Scire facias, and ſo by this he hath confeſſed him to be tenens, like un⸗ 
to the Caſe, 17 Eliz. Dyer, fol. 341. where the Demandant in a Formggon is 
eſtopped, by reaſon of his Writ againſt rhe Tenants, he is eſtopped to ſay they are 
not Tenants 3 ſo here by his appearance to the Scire facias, he is eſtopped to ſap 
he was not tenens, by 21 H. 7. fol. 7. & Fitz. Nat. Brev. fol. 105. the Audita 
querela is in the nature of a complaint in the Chancery, by 16 Eliz. Dyer, fol.332. 
this is well returned in the Chancery, if an Audita querela, and ſo if a Scire 
facias. 

It was further urged, that upon all the parts of the Writ taken and laid toge⸗ 
ther, it ſhall be taken and intended that he was tenens tempore brevis. This firſt 
begins, ex gravi querela, this ſhall lo be intended, that he was Tenant at the time 
of the Writ, otherwiſe he had no cauſe to complain; and Writs are lo called, be⸗ 
cauſe they are penned bꝛiefly to contain the ſubſtance of the matter, and this is ſuffi- 
ctent, 5 E.3.f.150. new Print, and f. 197. old Paint, 

Termin. Tin. Caſe 23. In an Action of Treſpaſs, foz taking of his Cattel, and 
detaining of them, there this Rule is put, (S) When one wozd map have a double 
intendment, (S) one acco2ding to the Law, and another againſt the Law, that in⸗ 
tendment ſhall be taken which is accozding to the Law, and this by a reaſonable in- 
tendment. | 

It was further urged, that here in this Cale the Execution, fait minus juſte & ad 
damnum of the Plaintiff, & contra legem terre, ſo that by this conclufion, he ſhall 
be intended to be a Tenant at the time of che Execution ſued, 

1. Whitlock Juſtice. The Writ is, Tenentes narrant, the point is, how this 
ſhall be intended, if to be underſtood, that he which is only Tenant at the time of 
the Uric, and not pars gravata ; Whether we are to intend this to be ſo; this we 
are not to do: If he be not pꝛejudiced by this, what remedy is he to have 2 The 
reaſon of the Audita querela, becauſe the burthen ought to be equally laid, (S.) 
— to be charged together, which is not purſued here, but laid upon him a- 

Ine, | | 

This appears by the Reco2d to be his grief, becauſe that out of this charge ſome 
Land is omitted, and his Land taken, and this is the cauſe here of his grief and 
complaint; tenens, this is his title, becauſe the title of the Land, and all the lub⸗ 
ſequent part of the Reco2d, ſhews and ſets fo2th his grief ; The pꝛeſidents are lo, 
and ſo the Scire facias is but monitio : No Eſſoyn lieth in this, as in other Adti- 
ons: in this Non tenure ſhall not be pleaded: No p2otection ſhall be granted in 
this: It bꝛought by an Executoz, he ſhall not in this be enfozced to ſhew Quando, 
nec ubi juditium fuit, this being but only monitio, a warning. 

And this is the means to have the other cauſe to ſhew ik he can, why he ſhould 
not have his Judgment, and the effec of the lame: And ſo by this, he puts all 
the cauſe upon the other ſide to defend: Me only ſhews by his Writ, that he is a 


perſon able to habe this; he demands nothing at all by ic, this being only a _ 
action 


"IM 
* 
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faction to call in the other party fo2 to anſwer, and he is not to ſhew in this Mrit 
all the whole matter in ſuch p2eciſe cercainty, as it hath been objeced. 3 
- As to the matter objected of diſcontinuance, there is no diſcontinuance at all in 
che Caſe > foꝛ upon view of the Kecozd this is well aided, and ſo in this Cale Judg- 
ment ought to be given fo2 che Plaintiff, WO | - 
2. Jones Juſtice agreed herein, that the Plaintiff ought co have his Judg⸗ 
ment. | | E 
Two exceptions have been taken, which are only material. I 
As to the continuance, a general continuance, coram domino rege, but here it is 
dicto, &c. pet this is good. | BE 
As to the Iſſue, the Chancery might make the award not to pꝛoceed further there, 
but to deliver the Recozd in B. R. 
s to the two exceptions taken; the Pꝛeſidents are to have a Scire facias in the 
Chancery, oz an Audita querela in B. R. oz in C. B. as one of the Pꝛothono⸗ 
taries there, 20 years ſince in a Cauſe did infozm me, and then they ſhewed Pꝛe⸗ 
ſidents to the Lozd Chancelloz to warrant this, F. N. B. and 29 E. 3. a Scire fa- 
cias lieth where one Conulee is charged, and others omitted; the reaſon of this, 
* the Court which hath power to grant Execution, might have granted a 
Scire facias. 8 a | _ . 
2s to the other point; 7 R. 2. Fitz. Admeaſurement de Dower, placito 4. 
Guardian in Chivalry, the ſecond ſhall not have this, where the Guardian alligns 
over: It appears that he was renens, he may come to the Land ſince the extent, 
pet it ſhall be good upon this reaſon, that a Scire facias and an Audita querela, 
ought not to be ſo certain as a Declaration, being vnly a Writ to be diſcharged ; 
where the party ſaith tenens, it ſhall be intended of Free-hold, at the leaſt : It is 
alſo here ſaid ad damnum, which cannot be to his damage, if he was not tenens at 
the time of the extent, and ſo upon the whole matter, as this Cale is, Judgment 
ought to be given foz the Plaintiff, | | 8 | 
3. Dodderidge Juſtice. It is here alledged that he was Tenant of the Land, 
aͤnd that the Execution is to his Gztef,and his Pꝛapers is to be reſtozed to the P2ofics 
ok the Land, from the time ok the liberate, whether this Writ be good, oz not, is the 
queſtion. 5 2 3 
The ſecond Point, Whether he fhall have a Scire facias, oz an Audita que- 
rela. | | 
A Conuſoz of a Statute ſhall have a Scire facias, 4 H. 8. Dyer, and there an old 
Book cited; here this is a ſpectal Scire facias, foz by this he will not only have che 
poſſeſſion, but would alſo-be reſtozed unto all che mean pzofits, ac the time of che 
liberate 3 and it appears not by the Reco2d, that he was then Tenant. ; 
This Cale cannot be taken by Jntendment, foz his pꝛaper is to be reſtozed to the 
Pꝛofits of the Land, from the time of the liberate 3. and to have this, he ought to 
make it appear upon the Recozd that he was then Zenant,otherwiſe he cannot have 
any benefit thereby, and this he hath not here ſo done; andic fall be a very trange 
intendment, foz to intend one to be Tenant of the Land, foz anp longer time than 
he himſelf ſaich that he is Tenant, | ä 
Intendments by the Law ſhall be of pꝛobabilities, as foz to intend a thing, in 
mitiorem partem 3 but it is very impzobable, that he which is Tenant. this dap, 
ſhould be intended to be Tenant, long time befoze that he himſelf ſaith he was Te⸗ 
nant, he hath ſomething to do with the Land; he ſaith here, that he was Tenant 
at the time of the Scire facias. . 
As to the other point, Whether he ſhall have a Scire facias, 02 an Audita querela: 
This Scire facias here is ſpecial in the nature of an Audita querela. This Scire 
facias is good and ſufficent, foz now the ſame is returned in Chancery, and is a 
Kecozd of the Chancery, and therefoze he — have a Scire facias, the Judg- 
r 2 ment 
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ment being there in this Cale, upon the Statute of 23 H. 8. when che Necozd is 
there in the Chancerp. K | 

As to the Return, this is well there in the Chancery, foz it ought to be to the 
ſame Court where he had receiveo ic. 

And there is no diſcontinuance here in the Cale, in Termin.Hillar.he p2ays an Im⸗ 
parlance, coram dicto domino rege. until Termin. Paſch. this is true, & ci conceditur, 
lo the Entry was; this is full, though the Bing died befoze the day given; this is 
no dilcontinuance, petit licentiam interloquendi, dio domino regi. | 

The ſole-doubt in the Cale, becauſe he ſaith that he was tenens at the time of 
the Scire facias, and by his Pꝛaper he would be reſtozed to the P2ofits, from the 
time of the liberate 3 and ſo at this time, fo2 this cauſe Judgment ought to be 
given againſt the Platntiff, 

Crew Chief juſtice. The Reco2d is coram domino rege in Cancellaria, a Chancerp 
Reco2d, eſt querela, a complaint. 

As to the Dbjection made, becauſe he voth not ſay that he was Tenant at the 
time ofthe liberate; it is good to ſee the pꝛeũdents in this how they are: The Plain⸗ 
tiff here complains that his Land was taken in execution, by this it is to be in⸗ 
ferred, that he was in poſſeſſion at the time ok the liberate ; this the ground of his 
complaint, that the Conuſoz had moze Land not extended, and his Land only ex⸗ 
tended; allo he is here pars gravata, and it is here laid to be done, contra leg m 
terræ; if his Land was not lo taken and extended, he had no cauſe then to com- 
plain, and this is a very ſtrong inference out of the Reco2d,that this was his Land: 
And the Defendant here admits him to be Tenant, and that he is the perſon who 
hath cauſe to complain; but he ſaith, that he Hath not any ſuch Land, it appears 
here by the Uerdic, that the Land was omitted, he ought to have the poſſeſſion, 
otherwiſe it could not be taken away from him, 16 Eliz. Dyer, it appeareth where 
he is to have a Scire facias, and where an Audita querela, when the Recozd is 
here, by 21 H. 7. it is here fixed; fo the pꝛincipal point, becauſe he ſaith that he was 
tenens generally ; as to this without any further debace, at this time it reſted up- 
on a Curia adviſare vult, and ſo by the rule of the Court, this Caſe was adjourned 
to a further time, fo2 the Court to be better ſatisfied herein; but by Crew Chief Ju- 
ſtice, the Plaintiff ought to have his Judgment. 

Afterwards, (S) Termin. Hillar. 1 Car. R.B.R. this matter was moved again, and 
argued by the Counſel on both ſides, and by all the Judges. 

1. Whitlock Juſtice. This Writ is a Scire facias, in which the Plaintiff ſhews 
that he is ſeiſed of the Peſſuage and Land, at the time of the Execution; the De⸗ 
fendant ought to have ſhewed, that he was not tenens, he admits him to be tenens, 
and that he is the party grieved, but takes Illue, that Blackſtone was not ſeiſed of 
the Land, tempore executionis : A Scire facias differs very much from Declara- 
tions, all things not to be ſo particularized in a Scire facias, and this doth acco2d 
with the Pꝛeſidents; here the Defendant hath taken Jſſue upon the leiũn at the 
time of the Kecognizance acknowledged: The nature of the Scire facias is to 
turn all upon the Defendanc, as appears by 34 Aſſiſar. In this Caſe, fozaſmuch 
as the Defendant hath admitted the Plaintiff to be the party grieved, and a Uerdic 
is found fo2 the Plaintifi, aud no material matter ſhewed in Arreſt of Judgment, 
Judgment ought therefoze to be given fo2 the Plaintiff, 

Jones Juſtice. Jn this Caſe the Plaintiff ought to have his Judgment, 

As to the Pꝛeſidents which have been ſhewed, they are ok no great fozce and avail 
in this Caſe: He to whom the Conuſoz paſſeth over his Land, ſhall be ſubjec to the 
Execution: If one be ſeiſed of two Acres of Land, acknowledgeth a Dtatute, 
afcerwards he makes two ſeveral Feoffments unto two Men ; the Land of one 
of them is extended, he makes a Feoffment over, the title of Action ſhall not be 
transferred over, oz tranflated, ſo it is of Admeaſurement of Dower, 
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As to the Dbjectton made, becaule it doth not appear that he was Tenant at the 
time ok the liberate, agreed, if the extent be, and befoze the liberate, he makes a 
Feolfment over, his Feoffee ſhall have an Audita querela, he hath no cauſe to com- 
plain until the liberate, and by this the wzong doth begin. 

As to the pꝛeſidents fhewed, they come not home to this Caſe in queſtion; here 
when he ſaith that he was tenens præmiſſorum, this is but in the nature of a Will 
in. Chancery, foz to have a Commiſſion, and in this, ſuch pꝛeciſe certainty in every 
xeſpec is not requiſite to be, as in Declarations: It ſhall be intended that he was 
Tenant, until the contrary be ſhewed bythe other party; the conſtant courſe hath bern 
lo, and this is not to be altered, and there is very much equity in this Caſe foz the 
Plaintiff, and therefoze he ought to have his Judgment. 

3. Dodderidge Juſtice agreed now in opinion with them fo2 the Plaintif. 

The matter reſts only upon this wozd, (S) (tenens) and doth not ſay quando, 
Whether it ſhall be intended that he was tenens at the time of the Execution ſued, 
and ſoa party grieved by the Execution; it is ſufficient foz him to ſay, that he was 
Tenant at the time of the firſt Writ purchaled, then the Execution was ſued out, and 
the lame to his grief: I agree that where a lawful Execution is had againſt the Co⸗ 
nuloz himſelf, that he ſhall not have an Audita querela, here it appears by the 
Mrit, that he was Tenant at the time of the firſt Mrit, and he ſail be intended till 
ſob continue Tenant, if the contrary be not ſhewed, (as here it is not) and ſo he be⸗ 
ing the party grieved, had juſt cauſe of complaint; and having a Uerdic found foz 

him, upon the matter put in Iſſue, and nothing material moved in Arreſt of Judg- 
ment, therefoze in this Caſe Judgment ought to be given foz the Plaintiff, 

4. Crew Chief Juſtice. It is here faid, that he was tenens Meſſuagij, and of the 
capital Peſſuage of Blackſtones, and that Martin pzocured one of them to be ex⸗ 
tended minus juſte & contra legem terræ, Blackſtone upon this bzings this gravis 

uerela. 
, The Objection which hath been made is of great fozce, if J cannot deliver mp 
ſelf of this by example and pꝛeſident, the Objection being, becauſe he doth not ſhew 
quando tenens, Whether at che time of the Execution, if extended in the hands of 
the Feoffoz, his Feoftes ſhall not have an Audita querela. It doth not appeat here 
when the Niberate was ſued out. 

It is obſected that he was not Tenant at the time, but lap all here together, 
and it doth well and ſuffictently appear, Blackſtone here hath bzought this Action; 
and it doth not appear that he was Tenant at the time of the liberate, as it hath 
been objected: But this doth well appear to be ſo, foz he ſaith that this was to his 
pꝛejudice, & minus juſte, and pꝛaps to have the p2afics of his Land to him deliver- 
ed from the time of the liberate : the Defendant to this might have anſwered, and 
laid, that he was not then Tenant ; he hath not ſo done, but the contrary, fo he hath 
admitted him to be Tenant,and that the Land was taken from him in Execution; all 
this is by him admitted, and this makes foz the Plaintiff; and becauſe that the De- 
fendant himlelf hath admitted of this, J will not now make this a queſtion, whe- 
ther he was Tenant at the time of the liberate, oz not, As to the Pꝛeſidents, J hare 
ſeen divers of them, and J have alſo examined the courſe and uſage, and A do find 
the conſtant courſe to be lo, as here it is in this Cale; one pzeſident ſhewed, which 
was 33 Eliz. Morley againſt Lover, there it was ſhewed how he was Tenant, and 33 Eliz. Kc. 
that he was Tenant at the time of the hberate, and all this there ſhewed in certain, 
41 Eliz. Dutred againſt Toppe, in an Audita querela againſt an Aſſignee, ſhews 
the ſciſin, & adhuc ſeiſitus exittens : But in modern times, (S) in the time of 
King James, all the Pꝛeſidents run accozding to the Pꝛeſident of this Caſe now here 
in queſtion befoꝛe us: And ſo upon the whole matter, Judgment in this Cale ought 
to be given foz the Plaintift. And fo accozding to this reſolution of the whole Court, Judgment for | 
by the rule of the Court Judgment was given, and ſo entred fo2 the Plaintiff, the Plaiant#. 1 
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A Prohibition, 


IVrothmeal Plaintiff, againſt Gill Detendant. 


Anks moved the Court foꝛ a Pꝛohibition to the Eccleſiaſtical Court, the groung 
, and ſuggeſtion foz to have a P2ohibition, he did gather and collec out of the 
Body of the Libel, becauſe there the Parſon libelling foz Tithes, ſecs fozth no litle 
at all to enable him to have the Tithes, being only laid that he was the Curate of 
ſuch a Church; and doth not lay that he was admitted, inſtituted and induceey, 
fo2 that befoze induction, no Fre-hold veſts in him, to intitle him to have the Tithee, 


foꝛ Curatus non habet titulum, and by 32 H. 6. fol. 28. & 33 H. 6. f. 24. he can 


1 H. 4. f. 3. &e. 


prohibition 
denyed. 


have and maintain no Acton, neither a ſpoliatfon, noz treſpaſs befoze his Indugi⸗ 
on; ſoz befoze this he is not intituled to the Tithes, and a releaſe by him made be⸗ 
foze this, is not good, as appears by 11H. 4. fol. 3. Commentaries, in Hare and 
Bickleys Caſe. 8 | 

Dodderidge Juſtice. Ey Inſtitution, habet curam animarum, the woꝛds of Jygi- 
tution being, Inftituo te habere curam animarum, curam tuam, & meam, ſo Yhat 
Curatus is a Uicar, admitted and inſtituted, and the Law takes notice of a Curate, 
as appears by the Statute of 35 Eliz. upon a motion there made by the Curate, as 
mention is made in the laid Statute fo2 matter of Recuſancy and Abjuration; and 
ſo Curatus; this implies a Parſon infkituted; here by the Libel it appears that the 
Pariſhes name is Burton Cutberd, and it is mentioned that he is Curatus Eccleſiæ, 
rite & legitime, admiſſus & legitime inveſtitus, and ſo good and ſufficient, and by 
the Canon Law inveſtitus is taken fo2 inductus, and makes all the matter plain, 
and as if he had ſaid, Curatus admiſſus & inductus, and this is good. 

Whitlock Juſtice agreed herein, if he had ſaid, rite & legitime inductus, this is 
good; here it is inveſtitus, and this is all one, & Curatus inveſtitus & inductus, 
implies inſtitutus; Curatus implies this; quia ad curam animarum, any ſo this is 
good and ſufficient, | 

Crew Chief Juſtice agreed with them herein, that the ſuggeſtion is good, 

Dodderidge. Pou have not the wozd, perſona ſed Rector. 

The whole Court agreed in this, that if the truth of the Caſe be lo, that he is but 
ſtipendarius, a meer ſtipendary Parſon, then this to be pleaded there, and if they do 
refuſe this Plea, then this ſhall be a god cauſe to move fo2 a Pꝛohibition. 

Banks made anſwer, that the truth of the Caſe is, that this is an Impꝛopꝛiation, 
and that there is neither Parſon noz yet Uicar there, and ſo the ſuggeſtion is. 

Dodderidge. This is not to be, foꝛ then this ſuggeſtion ſhall be contrary to the 
Libel; but plead pour matter there, as the truth of the Cale is, and then upon their 
refuſal there to give an allowance df this, then you may move foz a P2ohibicton. 

And ſo without any further debate of this matter, che ſame reſted upon this fozmer 


direction given by the Court unto the Plaintiff in the Mohibition to be by him pur⸗ 


ſued : No Pꝛohibition granted, but that they may there pzoceed, 


Cranfield 
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C ranfield Plaintiff, againſt Zur nor and Collins 
Defendants. 8 


Nan Action of Treſpaſs and Tjectment : The award upon the Roll was a 5;; | 
J gainſt both the Defendants, they both plead Non culp. The firſt P2oceſs, (8) — frac: 
the Habeas Corpora agatnit them both, but the Venire facias againſt one of them on⸗ | 
Ir one of them being only named in this, they pꝛoceeded to a Tryal, and a Uerdic, 
foz the Plaintiff again both the Defendants. | 

Crawiey Serſeant moved to have this amended, after a Writ of Erroz bꝛought, 
and this omiſſion aſſignee foz Erroz, | 

Curia. The award upon the Roll is well, and this is the ground fo2 the Venire 
facias which ts made but againſt one, and ſo the ſame is miltaken, and doth vary 
from that which is the ground of it: The Diſtringas is well againſt them 
both. 
Dodderidge Juſtice.» The Crroz ok the Clerk is amendable, accozding to the 
Roll; where this is miſtaken, and is to be made agreeable unto that which is the 
ground of all, (S) The award upon the Plea Noll, and this is plain; ſohere in 
this Caſe, becauſe by the Plea-Roll it is to be inter partes prædictas: The Venire 
facias being only againſt one of them, this is to be amended, and to be made conſo- 
nant and agreeable with the Plea⸗Noll. g 

Curia. The Venire facias is well amendable where it is miſtaken, and to be made 
agreeable wich the Plea-Roll, and this being after Uerdic, as this Caſe here is, 
the Venire facias is to be amended, and made to accoꝛd with the award upon the Plea- 
Roll 3 this being the ground to direc all che lubleguent proceedings, and this o⸗ 
million here is but vitium Clerici, who ought to have made the Venire facias a⸗ 
gainſt both the Defendants, and not againſt one ok them alone, as here he hath done 
it, and therefoze this is to be amended. | 

The whole Court agreed herein, and therekoze by the Rule of the Court the ſame 
was amended, and a Superlcdeas granted to ſtay the fozmer Superſedeas, had upon 
the Mrit of Erroz, quia improvide emanavit, and the party to pꝛoceed in his Wric 
of Erroz, and to allign his Errozs without delay, | wy 


Cable Plaintiff, againſt Rogers Defendant. 


N an Action upon the Caſe foz a Pzomile, foz not perfozming the award of fuch an Action up- 
co whom the Plaintiff and Defendanc had ſubmitted themſelves : The lubmil⸗ on the _ tor 
ſion by the Reco2d, was laid to be in this manner, (8) Chat whereas divers Quar⸗ Promie⸗ 
rels and Suits were between the Plaintiff and the Defendant: foz and concerning 
Debis, Zreſpaſſes and Jujuries: The ſubmiſſion was of all Debts, Treſpaſles 
and Jnjurtes, the Aſſumpſit was mutual on either part, to perfozm the award which 
the Arvitrato2s ſhould make. ; 

They awarded Pony, (S) twenty Park to be paid by the Defendant to the if 
Plaintiff in this manner, (S) the moiety thereof in hand, pꝛelently upon the award » || 
made, and the other moiety within ſix months next after the date of the _ — 

| releases 
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releales to be made by the Plaintiff : Foz not payment of the Ponp accodding to 

the award, an Action upon the Caſe was bzought by the Ptatntiff againſt the De- 
fendant, and upon Non aſſumpfit pleaded, a T:erdict was given foz the Plain⸗ 
tiff. Y 

Crawley Serjeant, moved the Court foz the Defendant in Arreff of Judgment 
and offered two Exceptions to the award made, (S.) , 

1. They have made their award foz Pony to be paid by the Defendant, and re⸗ 
leaſes to be made of all Actions, Debts, Duties, Treſpaſſes and Demands, o that 
their award made, to have a releaſe made of Duties and Demands, is moze than 
is contained in the ſubmiſſion to them, and therefo2e their award not warranted by 
the ſubmiſſion, but exceeding the lame, and lo a void award. ; 

2. They have awarded payment of the Pony, to be made within ſuch a time gf- 
ter the date of the award, which was made the ſame day of the ſubmiſſion, 

It was urged foz the Plaintiff that rhe award was good, foz the wozd Infurp, 
is a woꝛd of a large extent, and compzehends all Wrongs and Jnjuries, be it in 
Debt, foz the non-payment, oz in Detinue, foz detaining of, &c. 

Dodderidge Juſtice. The award here is good, and well made, and that accozding 
to the ſubmiſſion, ; 

As to the firſt Exception taken, that the award is larger than the ſubmiſſion to the 
Arbitratozs, being of all Treſpaſles and other Injuries, and the award is here 
made of all Debts, Duties, Treſpaſſes : This doth not exceed the ſubmiſſion, foz 
the wozd Jnjury is a general and large wozd, andcompzehends in it ſelf all manner 
of w2ongs, be it in Debt, in not paying of it, oz in Detinue, in the detaining of 
Rent, this is an Injury: Injuria & damnum are the two grounds foz the having 
all Actions, and without theſe, no Adion lieth : Ik there be damnum abſque in- 
juria, 02 injuria abſque damno, no Action lieth, but where there is Injury, In- 
juria & damnum, and ſo both of them do run together, there an Action well ly⸗ 
eth: Alſo this wozd Injury, in it ſelf compzehends all Demands : The wozds of 
the ſubmiſſion, compꝛehends all wrong, which one Pan by any way may do unto 
another, being an Jnjury, and includes in it all matters of Equity, and alſo of 
Law, and ſo the award and the ſubmiſſion do well accozd, 

The ſecond matter objected againſt this award that here they have awarded Pony 
to be paid within ſuch a time, after the date of the award made. 

As to this, lometimes by conſtruction this goes to the making of the award, 
and this is not made befo2e it be delivered up; the date of the award is to be con- 
ſtrued, the giving up oz making of the award; where it is referred to a thing not 
to be by wziting compulſarp, foz the ſubmiſſion here doth not bind to have this a- 
ward in wziting, an award not made, but by their delivery of the lame, and if this 
be referred to a thing not to be by wziting, as an award which map well be made 
by wozds, as ſo refer to the date, as a do, das, datum, being as much as to ſay, 
given up, which is at the time of the award made oz given up, although without 
any date; foz if no date, then it is to be taken from the time of the delivery of the 
ſame, foz a Deed is good without any date, by the delivery of the ſame, and ſo 
here it ſhall be taken to be at the time of the delivery, becauſe by the ſubmiſlion they 
are not bound to make their award in waiting ; and ſo in this Caſe, upon the whole 
matter, here is a good award made, and well purſuing the ſubmiſſion, and fo2 the 
non-perfozmance of which the Plainciff here had good cauſe of Action, and the 
Uerdict well given foz him, and ſo he ought to have his Judgment. 

Jones Juſtice agreed herein: But the award here is moze large than the ſubmiſ- 
million ; and out of this, it is true, as hath been ſaid, that an Injury contains in 
it all which ts contra jus: IA one be bound to pay Mony to another at a time to 
come, this is no injury till the time do come, at which time the lame is to be paid, 
being due, and is not paid, by the non⸗papment this now becomes to be an Jnjury 3 


but here the award is, that the Dekendant ſhould pay Pony, and the bzeach is laid 
iu 
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in the non-payment of this accoꝛding to the award, and ſo is within the ſubmiſſi- 
on, and the award; and accozding co the Book of 18 E.4. the Lozd Lyiles Caſe, 
although the award do exceed the ſubmiſſion; yet if a bꝛeach be laid in a thing ſub- 
mitted, as here it is, this is a good award fo2 this, although void foz the reſidue be 
ing not ſubmitted; as here in this Cale it may be a duty to come, and no injury un⸗ 
til detained 2: As to the point of the date, he agreed herein the day of the date, this 
is the delivery mo2e pꝛoperly, here this goes to the delivery up of the award; other⸗ 
wiſe it ſhould be upon the Statute of Inrolments, there the ſame to be within ſir 
months after the date, there the lame is to be ſo obſerved, but here it is good, and 
ſhall be taken to be from the time of the giving up of the award, and lo the award 
here is good; and foz the non⸗perfozmance of this by the Defendant, accozding to 
his Aſſumpfit, the Plaintiff had good cauſe of Action, and nothing being material 
Ip alledged in Arreſt of Judgment, the Plaintiff ought to have his Judgment, 
Whitlock Juſtice agreed herein in omnibus: As to the firſt matter, this is with- 
in the extent of the ſubmiſſion 3 they award debica, Treſpaſſes, Injuries ; debita 
includes all Treſpaſſes, Injuries, Accounts and Demands ; debita intends not 
only becauſe it is a ſum certain, but fo2 this, that he hath cauſe to have this at a 
time to come, debita includes all: A Rent is debitum during the term, but ſol- 
vendum not till the day, dies ſolutionis defertur, but it is debitum, fo; and during 
all the term: Ik a Pan is bound to pay unto one 1001. at Mich. next, this is debi- 
tum pꝛelently, but dies ſolutionis defertur ; an Injurp is defined to be Quicquid eſt 
contra jus, & jus eſt Norma recti, ſo that Quicquid eſt contra Normam recti ett injuria : 
As to the matter of the date he agreed herein with che reſt, and lo Judgment ought 
to be given foz the Plaintiff, | 
Dodderidge. This is here to be referred to the time, foz which this takes life and 
fozce : The bꝛeach here is alligned in the non⸗ payment of the Pony accozding to the 
award, and this is within the ſubiniſlton, and lo good, 


The whole Court agreed herein foz the Plaintiff, and therefoze the Rule of the Judgment for 


Court was, Quod judicium intretur pro querente. 


Nota, That Hitcham the Kings Serjeant did move the Court in this, becauſe 
th:ee ſeveral Actions foz flander were bzought foz Palice and Uexation, by one 
Plaintiff, againſt one and the ſame Defendant he moved the Court, that he might 
be oꝛdered to pꝛoceed in one of them, they being all the foz the lame wozds ſpoken, 
The Court upon examination of the matter, and upon view of the Recozds and 
Declarattons, by which it appeared, that they were all the the Actions foz the ſame 
wozds ſpoken, as it was opened, but they were upon ſpeaking of the wozds at ſeveral 
times, and therefoze the Court denped his motion: Foz that as the whole Court 
agreed, every ſpeaking of the wozds is a new ſcandal, and the Plaintiff map well 


the Plaintiff, 
Kc . | 


foz this have his Action, fo every time that the wozds were ſpoken, becauſe that by 


this ſo often ſpeaking of the woꝛde, the ſcandal to him is the greater, | 
Afterwards: the Serjeant moved to have theſe Actions laid in an indifferent 
— (S) in Suffolk, where the wozds were: ſpoken, if any wozds at all were 
Ipoken. 11 ey 3755 e 3 
The Court did grant his motion fox this, foz changing of the County, upon Dath 
made, that the words (if any were ſpoken) were ſpoken in the County of Suffolk, 
where he p2ayed the fame to be laid 3 and upon Dath to be made of this, by the rule 


py 


of che Court, the Zryals were to be in the County of Suffolk, 


* 


I a Sf Dich 


Termin. Mich. x Car. B. R. Part III. 


Prohibition. 
Noy 77. 

Benl. 163, 170. 
Poph. 156. 


= R. 3. f. 4. 
Paſch. 14 Jac. 
B. R. &c. 
Moor 917. n. 
5 307. 


Termin. Paſch. 
1 Car. B. R. & c. 


Stat. of 1 E. s. 


5 


Dickes and Uxor Plaintiffs, againſt Brown 
Defendant. 


Na Pꝛohibition the Caſe appeared to be this: (S) The Plaintiffs libelled in the 
Court Chꝛiſtian at Norwich, foz a Legacy, the Defendant there pleading, ſhew- 
ed fozch the Juventozy which came ts lo much, and pleads fully adminiſtted; they 


there dideramine this, and found that he had fully avminiſtred, and there a ſentence 


given foz him againſt the Plaintiffs, from which ſentence they appeal, afterwards 
they deſert and leave the Appeal, and came into this Court, and pꝛay a Pꝛohibiti⸗ 
on, and this was upon ſome ſuggeſtion made, and none pzeſent in Court to ve- 
fend the ſame, upon a motion made, Termin. Paſch. 22 Jac. a Pzohibition was grant⸗ 
ed. Eut nothing done in this during all this time, no return at all made of it; ſs 
that now by the Demiſe of the Bing, there being no Declaration in this Pꝛohibi⸗ 
tion, and fo2 this cauſe, the ſame was abated, | 

Calthorpe now moved the Court to have a Conſultation, becauſe there was no 
cauſe ſhewed foz the granting of the fozmer Pꝛohibitton, this being granted only up- 
on a ſuggeſtion made, that they pzoceded to try and determine whether he had 
fully adminiftred, oz not, of which they there hav Conuſance, fo2 they have their 
Conuſance of the pꝛincipal (S) of the Legacy, they map alſo determine of this there 
whether he hath Aſſets, oz not in his hands to pap this Legacy. But if they will 
there determine, oz mevvle with this, which belongs not unto them, they are then co 
be pꝛohibited. So of Covin allevged thete, to be in a matter which concerns the Lega⸗ 


cy, oꝛ which is in diſcharge of this, they may there determine of this, as appears by 


1 R. 3. fol. 4. In a Cale of a Pzohibition unte the Court Chꝛiſtian; becauſe they 
there p2oceeded to try matter of Covin, Paſch. 14 Jac. B. R. between Wallis 
Plaintiff, againſt Leyde Defendant, In a Suit foz a Legacy in the Spiritual 
Court, they were at Illue there,, upon à point of Covin, as touching matter there 
alledxed in diſcharge ofa Legacy; upon this a Prohibition was pzayed, and deny» 
ed, and a Conſultation there granted, becauſe they had Conuſance of the pꝛincipal, 
and foz this cauſe, they have cauſe alls there to determine of che arceſſozy, being 
Covin, concerning the Legacy; it was there adjudged foz the Conſultation, and 
the Pꝛohibltion was denyed; And lo he moved here, 

1. Becauſe no Declaration, no2 any return made, and nothing done in the P20- 
hibition, by reaſon of which, this is abated, as it was here adjudged between 
Trumpley and Maio, Termin. Paſch. 1 Car. R. B. R. upon which Judgment it was 
moved, 1. To have the ſaid Pz6hibition abated ; and 2. It was moved becauſe che 
ſole ſuggeſtion fo? the firtt P2ohibicion was, becaule they there held Plea co deter⸗ 
mine ok fully adminiſtred; the which was no cauſe to grant a Pꝛohibition, they 
having power and Conaſauce to hold Plea, and to determine of che pzincipal 
(S).the Legacy, and therefoze they ſhall alſo have power to determine the Plea of 
fully abmimſtred, which goeth in dikcharge of the Legacy ; and upon all this a Con⸗ 
ſukcatfon was pꝛayed nnd the Court Thiifian vf Norwich, the Prohibition being 
_ dy the demile ofthe King, and not aived by, noz pet within the Statute of 
1 E. 6. | 
The Court upon this gave a day to the other ſive to ſhew cauſe why in this Caſe 
a Conſultation ſhould not be granted. At which day, the Court was moved to 
have the kozmer Pꝛohibition granted, to be renewed, the ſame being befoze granted 
by the Rule ofthe Court, and now determined and abated per demiſe le Roy, (as It 
hath been confeſſed and admitted) a new Pꝛohibition was therefoze pꝛaped upon 
the ſame reaſon and ſuggeſtion, upon which the Court granted the 2 


lth 


** 
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All the reaſon offered toche:Court;foz 4 have a newP2obiticion in this Court, was 
only this, becauſe the ſame was foꝛmerly maved in Coart, and the Court upon the 
motion made, had granted che foꝛmer Paohfbition, the which they would not have 
lo done, if they had not then leen Rand xauſe fo the granting of its but the cauſe 
nowappeared not; Tbe ſuggeſtion it ſelf, againſt the Prohibition, being only this, 
foz that they there held Flea, and pꝛoce ded to determine, pleinment adminſter, 
which as it was urged; they may well do, having power to determine the principal, 
(S) the Suit foz the Vegacy,. Eut the true cauſe foz which the firſt Prohibition 
was granted, (as was conceived) was this, upon the ſuggeſtion miſapened to the 
Court, and a Pzohibition pꝛaped, and then accs2ding tothe uſual courfe, a day was 
given. to the other Gde; to hem caule why. a Prohibition ſhould not be granted, and 
no notice being given of chis motion and rule, foz default iu ſhewing ot cauſe; the 
Pꝛohibition iflued- of ceurfe but nothing done upon it. It was therefoze now 
moved again fo2 a Conſultation, upon the fozmer reaſons and authozities. 
Dodderidge Juſtice. Me hath deſerted his appeal, and moves foz a Prohibition; 
this is but matter ok delay, he hath allo delayed this matter in the Prohibition, fo 
that by this courſe, the party ſhall be enfozced to expend moze than the value of his 
Legacy, befoze recovery of it; they were at Iſſue there in the Court Chziſtian, 
touching fully adminiſtred, they may there well try and determine this, this is there 
triable befoꝛe them, per teſtes, they have there ; Conuſance of the Legacy, and 
therefoze of this Plea alfo.- But iC they da there refuſe, to allow of this in proof, 
which the Raw doth allow ok, as to the diſcharge of the party, in point of Aſſets, this 
ſhall then be a good cauſe to have a Pꝛohibition, upon a true:fuggeftion made of this. 
Vut here the ſuggeſtion is altogether inſufficient, and ſo no cauſe foz a Pꝛohibit ion. 
Curia. Te do here try fully adminiſtred, oz not, by a Jury; they there try this; 
per teſtes, and they have Conulance of this. But if they in their Pꝛoceedings re⸗ 
fuſe ſuch a pꝛoof, foꝛ fully adminiſtred, iu diſcharge of the perty which is allowable 
at the Common Law, a Pꝛabibition then is to be granted; but here nothing is in 
this ſuggeſtion, but t hat they there went to Iſſue, only upon fully adminiftred, oz 
not, the which ok it lelf, is no cauſe to have 4 Pꝛohibition. - Foz if they do not in 
ſuch a Cale p2oceed there, infinite delap ſhall be, foz they will then after ſentence 
there again them, Appeal, and then will deſert their Appeal, and come and move 
here foꝛ a Pꝛohibition, as here it was done in this caſe, : and this only foz delay, foz 
the pzeventing of which; fo2 this time and foz the future, the Court gave furcher 
time koz the Plaintiff in the Prohibition, to ſee and to infozm himſelf beiter with 
the ſuggeſtion foꝛ a P2ohibition, which at this time he hath'noc ſo done, and to ſhew 
better cauſe, oꝛ a Conſultation ſhall be granted. | 
But by the whole Court, they are there to pzoceed, in the interim, in Court prohibition 
Chziſtian, without being p2ohibited by this Court, and ſo no P2ohibition granted, denyed. 
but to pꝛocced there. 7” = 


Beverley Plaintiff. ——— and againſt twenty others 
l wein = : We 


Na Vill befoze the Council at Vork, wherein the Cale was: ThePlaintiff Prohibition. 
pꝛeferred his Eill againſt the Defendancs, befoze the Council at York,' and in 
this he ſhewed that whereas Beverley his Father, by. his Deed had granted 
unto him a yearly Rent-charge of 12 l. per annum, and that he had delivered this 
Deed unto geverley the Defendant to kep foz his uſe, who refuſed to deliver 
this unto him, laping that he had loft it, ſo that by this he is depzived of all his re⸗ 
medy at the Common Law. | 5 


Sf 2 This 


A Prohibition Only, 
granted quozd. the 


This Rent being granted unto him toz life, being the pounger Son, and by him 


delivered to the Defendanc,being his elner Bꝛother to keep foz him, and his ule, and 
by the conclufion of the Bill, he pzays Pzoceſs-to have the Defendants appear, and 
coanſwer upon their Daths, touching the lad Deer, and to have delivery of this 
made to him, and alſo to have him oꝛdered to pay the laid annual Rent unto him acs 
cozding to the contents of the Deed. „ 6 

Upon this, Davies the Kings er jeant moved the Court-foz a Pzohibition to tap 
p2oceevings befoze the Council at York, this Rent being matter of free-hold, wich 
the vetermining of which, they are not there to medvle. = 

Curia. They are not there to determine this matter, noꝛ pet to o2der any thing 
there as touching the Rent, this being matter of free-hold;- therefoze by the Rule of 
the Court, a P:ohibition was granted, ts pzohibic them from p2oceeding there, 
quoad the Rent they are not there to meddle with auy determination of this, but not 
to be pꝛohibited, quoad the Deed; fo they may there well pzoceed to examine any 
matter, touching this; and to oꝛder the delivery of this there to the Plaintiff, if 
they ſind cauſe foz it. And fo bythe Rule ofthe Court, a Pzohibition was granted 

= Rent, but they to pzoceed there with the refidue of the matters in 
concained, s | 


Nota, One had day given him to wage bis Law, at the day he came not to wage 


Torching Ly his Law, but made default. The Coutt was moved foz another day to be given 


Gager. 
Benl. 151. 


Debt. 


him to come and wage his Law, in regard he could not come ac the firſt day to him 
p2efixed to wage his Law. | 

Crew Chief Juſtice. This day given him to come and wage his Law, is not 
fo peremptozy unto him, but that this doth reſt in the diſcretion of the Court, to 
give unto him another day to come and wage his Law, upon good cauſe ſhewer 
in excuſe foꝛ his not coming the firſt day td perfozm this; foz it may be ſo, that he 
may fall fick by the way, 02 be otherwiſe hindzed, that he could not by any poſſible 
means come the firſt day, aus if it be ſo, the ad ot God, no default being in him, 
ſhall not put him to any pꝛejudice; but another day may well ve given him, to do 
t 0 , $ N 


The reſt of the Juvges in this were all againſt him, foz that this day given him 
to wage his Law, is peremptoꝛy unto him, without aup further day to be given 


* unto him to wage his Law 3 and therefoze by the Rule of the Court, an entry was 


made upon the Kecozd, quod defecit de lege, and ſo by this he was ouſted from 
waging of his Lawin this Caſe afterwards, 


Smale Plaintiff, againſt Mary Warne Defendant. 


1 an Action ok Debt foz 80 l. bzought againſt the Defendant, as Executrix of 
one Southerne an Attoznp of the B. R. common Bail offered to be put in, be⸗ 
cauſe in Caſe of an Executoz, and this without acquainting the Plaintiff with it, 
but the ſame was not as pet received. — 

Calthorpe moved the Court foz the Plaintiff to have ſpecial Bail put in, ground- 
ing his motion upon a p2erended pziviledge, that Accoznys and Clerks of the 
B. R. claim to have where they ate Plaintiffs in Actions, (S) to have ſpecial 
Bail given to them, although the uit be againſt an Execucoz, in which Caſe by 
the Law, common Bail is co be taken, and not to be enfozced to find foz ſureties 
ſpecial Ball, and ſhewed that the Plaintifl is an Attozny, and a Clerk del B. R. 
and —_— claims this pziviledge foz him, to have the Defendant put in ſpecial 
Bail. 7 
The 
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CT be realon why a Defendant being an Ejecutoz, Hall give büt Common Bail, 
is, becauſe he being charged as Executoz, his Bopp ſhall not be taken, unlels it be 
in a Caſe of a Dxvaſtavit pʒobed againſt him, and upon ſpecial Bail taken, the Re- 
cognizance is, ita quod, that he render his Body, which ſhall not be ſo againſt an 
@xecutoz, but in caſe of a Devaſtavit only 3 otherwiſe no Capias lyeth foꝛ the Bodp 
pf an Executoꝛ. And ik an ozdinary Perſon had been Plaintiff againſt an Executoz, 
then without any queſtion by the Law he is to give but common Ball, and how 
here in caſe of a ſuppoſed pꝛiviledge (as it wasurged) foꝛ an Attozny of this Court, 
being Plaintiff againſt an Cxecutoz, the Law ſhall be altered, this was the great 
doubt and queſtion. 3 — I ng ; HE 
The whole Court did much doubt of this, and therefoze commanded the Plain- 
tiff to ſearch foꝛ Pꝛeſidents in luch Caſes, chat ſo the Court may be ivfozmed, 
that the uſe and conſe hath been ſo, and if Pzefidents can be found and ſhewed to 
the Court, to ſatisfie the Court, this to be ſo, then the ſame Rule ſhall be mave foz - 

to have ſpecial Bail; otherwiſe, wit hout direc Pzeſidencs ſhewed in point, to 
warrant this, no ſuch Rule to be made. 


' Nota, This Cale, quod mirum, if it ſhould be lo, bat matter of Pyibilevge tos ar 
Atcozny ould alter che Law. But no ſuch Pzefidencs were pzovaced, 
Termin. Hillar. 1 Car. Regis Banco Regis. 


- at. 


— 


Boyer Plaintiff, againſt Rivet Defendant 


Entred Termin. Trin. 1 Caroli Regis B. R. 
Rot. 1146. i 


1 a Scire facias againſt the Defendant as eit, upon a Judgment given in an A Seine faci ar 
Adion of Debt againft his Father, to have Execation againff him, who.pteads gen the 
riens per diſcent, iſſue jopned upon this, and found againſt him foz the Plaintiff, Poph. 153, 
that he had two Acres of Land from his Father by deſcent, The queſtion moved Benl. 162. 
and _— upon, was, whether a general oz a ſpecial Judgment ſhall be given Jones 87. 

It was urged foz the Plaintiff, that a general Judgment ſhalt be given againff 
him, foz this his falle Plea, and he ſhall be charged as Ter⸗tenant. In Davies and . 
Pepys Caſe, ſecond Part of the Commentaries, fol. 44. Af an Adionof Debt be Commentaries 
b2ought againſt che Deir, he ought to come in aus confeſs what Land he bath by 2 t & 430. 
decent, and this ſhall be put inerecucion ; the Writ demands ns moꝛe, but the Land 

which he hath per diſcenſum hæreditarium. Jt was urged that the Scire facias 
is here bzought againſt him, as Heir and Ter⸗tenant, and foz this his falle Plea, the 
like Judgment ſhall be given againft him as is Coke 3 pars, f. 1 1. in Sir Will. Her- Coe 21 ars3 
terts Caſe, ſome things are odions in the Lam (as it was urged) and foz which a fol. K N 
Man ſhall be puniſhedin his Land, Body and Goods. X 

As 1. Foz a lie, as if one do ſue another wichout any cauſe, pro falſo clamore, 
he ſhall be amerced, and his Goods ſubject to it. — WF 

2, Foz a Lie in pleading, a Pan ſhall be puniſhev, and _ by his Body, 
Lands and Gods; as if one do ſue another, as Exteutoz, aud he pleads; Ne unques 
executor, 
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executor, if this be found againſt him, he ſhall be chargeable with the demand, the 
reaſon why the Deir ſhall here be charged, is becauſe he is bound with his Father 
71E. 3. Fitz. in the Bond, this is the inſtrumental cauſe' ta charge him, 11 E. 3. Fitz, title 
tir. Debr, Debt, placito 7. Au Ad ion of Debt bꝛought againſt one as Heir, who ſaith that he 
placlto 7. ig Heir with others in Gavel-kind;: and ſo to be all charged equaliy; the Heir is 
chargeable in reſpect of the Land which is the material cauſe,foz which the Heir ſhall 
be charged with the Debt of the Father, being bound with him in the Xond, and 
having Land from him by deſcent, and foʒ the Heir to be charged in ſuch a cale, appears 
by Sir William Herberts Cale, Coke 3 pars. Mere the Heir is to be charger, 
Commentaries and a general Judgment to be given againſt him foz his falſe Plea: Commenta- 
Davies & Pepys ries in Davies and Pepys Caſe, A Judgment given againſt the Meir upon a Ni- 
Caſe, hil. dicit, there nothing but the A and which he hath by deſcent, ſhall be put in exe- 
cution; but here a general Judgment is to be given againft him foz this falſe Pleg 
(as it was urged} which appears by an inference outiof 33 E. 3. Fitz. title Executi- 
on placito 162. a Scire facias there againſt a purchaſoz, upon. his Traverſe there 
found againſt him; a general Judgment could not there be had againſt him, becauſe 
5 was a purchaſoz ; but other wile it ſhould have been, if it had been againft an 
eir. TL „ E:\ ab 4 
It was urged foz the Defendant, that a ſpecial. Judgment, and not a general 
dught here in this Caſe to be given againſt the Heir. The recovery here was againſt 
the Father upon, a Bond of 200 1. a Scire facias by the Executo2 of him, who reco- 
vered againſt the Veir of him, againſt whom the recovery was had, who pleads riens 
per diſcent, found againſt him, that he had two Acres; ia ſpecial Judgment is here to 
be given, « | f 
All the Caſes befoze remembꝛed, map be agreed fo2 good Law, at the Common 
Lam befoze the Statute of Weſtminſt. 2. Land was not liable, if an Acton of 
Debt bzought againſt the Heir, who pleads a falſe Plea of riens per diſcent, it is 
now to be examined how he ſhall be. chargen whether as a purchaſoz,o2 as Heir; he 
45 Eliz. Dyer, ig here to be charged as a Purchaſoz,as Ter⸗Tenant, 10 Eliz. Dyer, f. 271. A Judg- 
OY ment is given againſt the Anceſtoz, Debt lieth not againſt the Veir upon this; 
therefoze (as it is urged) he is to be charged as Ter-Tenant, and not as Peir, 
here he is to charged as a purchaloz. As to Sir Wil Herberts Caſe, this was 
27 H. 6. Fitz. enped by compoſition, It appears by 27 H.. Fitz. title Execution placito 135. In a 
de. Scire facias againft the Heir, Execution there was only of the Land, of which the 
Father was ſeiledn. 49156 1216 


- Reaſons why the Judgment here ſhould be ſpecial, and not general. 1. Be⸗ 
caule the Peir is here charged as a Purchaſoz, 2. Eecauſe nothing appears here to 
1H 5. fl. z. &c. bind him, as by 1 H. 7. fol., 2. 2 R. 3. fol. 21. 13 E. 4. fol. 4. appeareth, in all this 
oziginal Recozd it doth not appear, that the Heir was bound wich his Father, 3. Ee⸗ 
cauſe the Judgment given againſt the Father, hath determined the ſpectalty hp 
which the Heir was bound; lo that che doth not ſhew this upon the Scire facias, in 
which he is to be charged as Ter⸗Tenant. 4. It appears by the Recozd,that the De- 
fendant is here charged as a Purchaſoz, foz he is charged by the Scire facias, as Heir 
apparent, and by t his it is co be intended, that his Father is living, and ſo he is charged 
as a Purchaſoz, and not as Heir, and cherefoze a ſpecial Judgment is to be given 
againſt. him, and not a general Judgment to make his Land only liable, which he 

hath by deſcent, and not the Land of his own purchaſe, 

1. Whitlock Juſtice. That the Judgment here ought to be ſpecial (S) ok the 
moiety of the Land, which he hach by.deſcent from his Father, and not a general 
Judgment. Admit, that ik an Action of Debt be bzought againſt the Heir; that a 
general Judgment-fhould be given againſt him foz his falſe Plea, yet this is no 
p20of that a general Judgment ſhall be given againſt him, as this caſe here is; 
Foz upon this Judgment againft the Father, the Law by this hath p2eſently aſcer⸗ 
tained, defined, and let down, what Land ſhall be ſubject unto this Execution, fo; 12 

2B the 
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the Judgment, tranſit in rem judicatam. Ik after this, that the Law hath made 
this certain, whether the Plea of the Heir may alter the Law, and make this to be 
of larger extent, As to this, the ſame ſhall not extend the power of the Judg⸗ 
ment; but this ought to be of the moiety of the Land, which he had at the time of 
the Judgment. To examine the reaſon of che difference of the Action of Debt a⸗ 
gainſt the Heir, upon the contract of his Father, and of the Scire facias, agaiyit 
him, to have Execution upon a Judgment given in Debt againſt his Father, where 
the Action of Debt is bzought againſt the Petr, being bound in a Bond with his 
Father, there by his Plea, he makes this to be licem ſuam, his pꝛoper Suit; and by 
his faux Plea he endeavours to deceive him, 6 & 7 E. 6. Dyer, 6 Eliz. Dyer 10. 17 & 6. > E.6.Dyes 
22 Eliz. Dyer, theſe Caſes come near unto this Caſe in queſtion, but they are not 6 via. 
full in point ; but reaſons dzawn out of theſe Cafes, will well ſerve to maintain 
this my opinion. 

An Action of Dedt bꝛought againſt the Peir, this ſtands upon two Reaſons, 7x. 
Upon the Contract of the Father, becauſe the Heir is bound with the Father in the 
Bond. 2. In reſpect of the Poſſeſſion which he hath,and without both theſe the Heir 
all not be charged. Jn Debt againſt the Heir, ic ſhall be in the debet & detinet, 
againſt an Executoꝛ in the detinet, but it ſhall not attach upon the Heir, if he be not 
bound by the contrac of his Anceſtoz, and alſs hath poſſeſſion, The Heir may avoin 
this, if he alien away the Land, befoze any Adion bzought againſt him, he ſhall 
be by this diſcharged. 

In a Scire facias againſt the Heir; this doth charge him as Ter-Tenant only, in 
the nature of a Purchaſoz. Foz the Anceftoz either conveped this Land unto others, 
oz ſuffered this to deſcend, Alſo the Plaintiff here is not moze p2ejudiced by the 
faux Plea of the Yeir, than he is by the faux Plea of a Purchaſoz, being the Ter- 
Tenant, they are both of them in one and the ſame degree, The Purchaſoz, and the 
Peir, they both of them «being charged as Ter⸗Tenants. By the fozmer Judg⸗ 
ment the duty is ſetled and recovered, and by this, tranſit in rem Judicatam, all 
the Caſes befoze remembꝛed by the Counſel on the ocher ſide, may be admitted, and 
do make nothing at all, again this which J do now hold, foz there is a very great 
difference between a Scire facias, againſt the Yeir upon a Judgment given a⸗ 
gainſt his Father, this being no demand of any ducy.but to have him to come in, and 
to ſhew cauſe, wherefoze he ould not have execution againſt him, upon the ſame 
Judgment had againſt che Father. ut he cannot have an Action of Debt againſt 
him, upon the ſame Judgment, no binding being now againſt him, foz he is not 
here charged as Heir, but as Ter-Tenanc ; No Eſloine noz P2ocection lieth in a 
Scire facias, becauſe nothing is by this demanded, Jt is not material in this Scire 
facias, Whether the Heir was bound with his Father in this Obligation, oz not, 
whereupon Judgment was given. And ſo upon this difference, between an Action 
of Debt, and a Scare facias againſt the Heir, and his faux enſuing Plea, not a gene- 
ral, but a ſpecial Judgment, as this Caſe is, and upon the Caſes and Reaſons 
befoze remembzed, is to be given againſt the Defendant, (S) to have Execution of 
the moiety of the ſaid two Acres, deſcended to him as Heir, aud not a general 
Judgment. C F | 
© Jones Juſtice. The queKion here in this Cale is, what Execution Hall be had a⸗ 
gain the Defendant. The Judgment here ſhall be again the Heir, as it ſhall 
be againſt a Purchaſoz, (S) fo2 the moiety of the Land; thace things here are only 
conſiderable, two of them as iudncements, and the third the main matter, 1. Yow 
the Heir Gall here be charged, together with the reaſon of it. 2. How the Meir in this 
Caſe is to demean himſelf in pleading, and what ſhall here enſue upon this bis faux 
Plea; And 3. Ering the main matter of all, how the Judgment fall be, upon this 
his faux Plea found againſt him in this Scire ſacias. | 


1. Ag 
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1. As to the firſt, there are two things to bind the Peir, (S) 1. Pis being 
bound with his Father in the Obligation, and the Land which he hath in his poſleſ; 
ſion foz to charge him, the party may pꝛap to have a Judgment general upon his 
Plea, that he hath riens per diſcent. If one doth bind him and his Veir in a War 
ranty, Covenant, Debt, Annuity, the Yeir ſkall be lubſed foz the Land, all the 
Peirs to be cqually charged, and if one Heir be ſued ſeverally by himſelf, he Gall have 
contribution againſt the others, as appears in Sir William Herberts Caſe befoze 
remembzed. | CAPM 
2. Toſe how far the Heir ſhall be charged foz this his faux Plea, fo2 this ſ 
Commentarics, fol. 440. in Pepys Caſe, where it appears how he ought to be⸗ 
have himſelf in pleading, (S) to confeſs the verity of rhis Land, which he hath by 
deſcent, but if he doth not confeſs it, as if Judgment vo paſs againſt him upon a 
Nihil dicit, non ſum informatus, oy confeſſion, No general, but a ſpecial Judg- 
ment ſhall be given. Eut upon his faux Plea of riens per diſcent, a general Judg- 
12 Eliz. Dyer, ment ſhall be given; In 18 Eliz. Dyer, fol. 344. Hemminghams Caſe, that a ſpeci⸗ 
44- og | al Judgment ſhall be given in all Caſes, but where he pleads a faux Plea, Jn 
ans Fae. the Cale of warranty, upon a voucher he pleads riens per diſcent, and found againſt 
him, the recovery in value (hall be only of the Land which deſcends, otherwiſe it is 
in an Action of Debt againſt the Veir, who pleads a faux Plea, there the Judgs 
ment ſhall be co have execution of the moiety of all his Land, 
3. As to the third matter, This Cale is not in Debt againſt the Heir, but in a 
Scire facias againſt the Heir, upon a Judgment given againſt his Father, and here 
he is to be charged meerly as a'Purchaſo2,as Ter⸗Tenant. To conſider this, 1. At 
the Common Law: At the Common Lew no remedy there was againſt the Heir; 
weſt. 2. c. 20. there are two bꝛanches of the Statute of Weſtminſt. 2. cap. 20. one foz the Ele- 
git, the ſecond the Scire facias. At the Common Law, Debt againſt the party; No 
Scire facias againſt the Heir, where the Judgment was againſt the Father, theſe 
Lands which the Heir had at the time of the Action bꝛought, are liable and thoſe Lands 
which the Father had at the time of the Judgment, are liable to the Execution, and it 
he doth enfeoff his Don of theſe Lands, pet chep are liable; as to the Statute, this 
gives the moiety of all the Lands, As to the pꝛelent Caſe now in queſtion, will you 
by this Plea extend the Execution further than the Statute hath pꝛelcribed the ſame 
to be, which is fo2 the motety of his Land? this cannot be, and this is the chief reaſon 
grounded upon the Statute 3 Allo the Scire facias demands nothing, this being foz 
him to ſhew cauſe why he ſhould not have Execution of the Land, which he hath by de- 
ſcent, and here by reaion of this his Plea, you would now enlarge this to Land, 
which he hath of his own puychaſle, which can not be done; the Heir here in the 
5 E.3.Fitz. tit. Scire facias is not charged as Heir, as appears by 5 E. 3. Fitz. title Age, placito 95. 
Abe, placit. $5 6 E. 3. fol. 135, aud Sir William Herberts Caſe, that the Heir is charged as Ter⸗ 
5 E4.135+ EG. Tenant, and not as Heir, the queſtion here only is, whether by this faux Plea, a pur- 
*chaſoz oꝛ an Heir ſhall be ſo charged, ſo that by reaſon of this faux Ptea; the Judgs 
ment ſhall be enlarged, It ſhall not ſo be. As if after the Judgment, he doth a- 
lien away che Land, and a Scire facias is bzought againſt the Purchaſoz, it hath been 
adjudged, that by this his faux Plea, he ſhall not be charged, but foꝛ the motety of the 
Land purchaſed, and here the Heir is chargeable in the nature of a Purchaſoz 3 and 
therefoze the ſame "reaſon well holds foz him; and ſo upon the whole matter, the 
Judgment here to be-giveu againſt the Defendant, ought to be ſpecial and not ge- 
neral, (S) to have execution of the moiety of the Land, to him delcended 
3. Dodderidge Juſtice. It is to be conſidered here in this Cale, how the De- 
kendant being the Heir, is to be charged wich this duty, As to this, All our Boks 
do agree in this, that he is to be charged as Ter⸗Cenant; Foz the true deciding ol 
this matter, theſe particulars are to be conſidered, (S.) pals 
1. The. Action of Debt againſt the Heir, and upon what ground this is. 
2. Jn Caſe ofa Recogniſance againſt the Heir, how he fhall be charged, 


3. In 
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3. In Cale of a Scire facias àgainſt the Heir, hom he is to be charged. 
4. Mom the Peir ſhall be charged upon a Warranty, In a Warrantia Chartæ, 
here the Heir is not to be further charged, but fo2 the Land which defcends unto 


ou Jn an Action of Debt againſt the Yeir, there he chargeth him as Debtoz, 
not as terre Tenant, foz he is bound in the Bond, and from 18 E. 2. until 7 H.4. 
the Law did run foz currant, that the Yeir was not chargeable in Debt, if che 
Cxecutoz had Aﬀets 3 the reaſon of the Law was, which was altered in 7 H. 4. 
they did then conceive the Heir ſhould be charged, although the Executoz had Aﬀects, 
if the party wouldſue him; the reaſon of the Law was, becauſe this was his own 
Debt, and he is charged as Debtoz, which is his own Debt; obſerve the Writ 
which is againſt him in the debet & detinet, but againſt the Erecuto2, who rep2e- 
fents the perſon of the Teſtatoz, it is only inthe detinet, the Yeir he is Debtoz by 


/ : 


reaſon of his own Contract. 


The P2eſident cited in the Commentaries, in Pepys Caſe, that an Adion of Commentaries 
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Debt lieth againſt the Erecuto of the Heir, which cannot be, if he doth not charge Pens Caſe. 


the Heir, as with his pzoper Debt; then obſerve the manner how the Heir defends 
himſelf in pleading, that be hath no Aſſets deſcendable, jour del brief purchaſe : 
Ik he had aliened the ſame after, his own Land ſhall be liable by his taux Plea, he 


being bound in the Obligation, this makes him a Debtoz, but if he be not bound, 


5 


then to be charged as a Purchaſoz and terre Tenant ; the Heir map ſell his L and 
which to him delcends, ik this be aliened awap vefoze the Writ bzought againſt him, 
he is nat then chargeable, - WE 5 
2. Jn cale of a Kecognizance there are no woꝛds ts charge the Peir, being 
only vult & concedit, quod executio fiat, de terris & tenementis; he is not 
there charged as a Debtoz, but as a terre De 
and ir William Herberts Caſe 3; That the Þ 
knowledged, comes in as terre Tenanc, but yet not meerly as terre Tenant, but 
rather becauſe he comes in as pziyp in Blood; and as to the Judgment, the terre 
Tenant may ſay that the Heir bach Land by delcent; the Yeir comes in as pꝛivy 
to the firſt zudgment, and if he bath Land by deſcent, he is to be chargey befoze 
the terre Tenants, and the Heir ſhall not have Contribution, but Saal the acher 
Peirs; the Heir is pꝛivy to the Judgment, but the Land only which deſcends is 
ſubject unto this. ES 2 

3. As to the Scire facias, this is to be h2ought againſt che Heir, to ew cauſe 
why execution ſhould not be had againſt him upon the Judgment, and this comes 
to the Cale here now in que tion: Jn which it is conſiderable how the Heir comes 
in, he comes in, in the lame manner, as in the Caſe of a Statute upon the Necog⸗ 


ang, as appears by 33 E. 3.27 H. 6. 33 E. 5. 
eir in caſe, of a Hecoguizance ac⸗ 27 fl. 6. 8:2. 


nizance, 33 E. 3. Fiz. tit. Execution, placito 162. is an expꝛeſs Caſe in the 3; E. 3. Ri. 
point: Jn caſe of a Judgment, the Heir pleads a faux Plea, and there adjudged, . 


that the Judgment ſhall be given againſt him only foz the Land which he hath by 
deſcent. . = : 

4. In the Caſe of Warranty, this runs in another manner: If he vouches one 
as Heir within age, he Gall not charge him further: Ik he enter into the Garranty 
with a Pꝛoteſtation, that he hath riens per deſcent, ik this be found againff him 
that he hath Land by deſcent, he ſhall have a recovery of this only in value, and of 
no other, and ſo thzoughout, this is a plain and a clear Cale, That no Judgment 
ſhall here be given againf the Dekendant, but foz a moiety of this Land which he 
hath by deſcent, 

5. Crew Chief Juſtice agreed herein, that the Plaintiff is to have Judgment 
and to have Execution only of the moiety of the Land, which the Defendant hath 
by deſcent from his Father; and ſo is Sir William Herberts Caſe in effect, which 
is in the nature ofa Reading upon this . A Pan binds him and his a 

L yg 
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5 R. a. Fitz. tit. 
Annuity, &c, 


A ſpecial Judg- 
ment for, &c. 


Coſis denyed, 
per curiam. 


 Indi&tment, 


Indi&ment 
quaſhed. 


the Heir is bound in pꝛivity, as Heir; here the Judgment was given againſt the 
Father, in an Action of Debt upon an Obligation, in which the Son was bound 
with him. 
It is now to be conſidered what Land is liable by this Judgment, clearly che 
Land of the Father, which he had tempore judiciz, and not the Land of the Son, 
foz all other Land is quit, as to be charged with this Judgment; the Plaintiff is 
to have foz his Execution the moiety of this Land which deſcends the Statute doch 
not give moze, but only of the moiety : Execution to be in Debt againſt the 
Son, here he is bound in pꝛivity, becauſe the Father hath bound him, the Body is 
liable, per capias, the Debt is transferred by the Judgment, no Debt afterwards 
againſt the Father; upon the Scire facias here the Son comes in meerly as terre 
Tenant, and in no other manner. 

Commentaries, in Pepys Caſe befoze remembzed, there the Judgment given 
upon his faux Plea ; clearly no Land is here liable to this Judgment, but the Land 
which deſcends unto him from his Father. 

In Caſe of the Recognizance the Don is not bound, the wozds being, (S) Con- 
cedit quod currat ſuper, &c. and the Son is not bound: This faux Plea here ſhall 
make no alteration, the Land of the Father, and which he hath by deſcent, ſhall be 
only liable to the Execution upon the ſatd Judgment, as appears by 5 R. 2. Fitz. tit. 
Annuity, 40 E. 3. Fitz. Warranty, & 33 E. 3. Fitz. tit. Execution, placito 162. befoze re⸗ 
membzed: The difference will be between a perſonal and a real charge; this 
charge here is real, and the ſame ſhall not be pꝛejudiced by this his faux Plea, 

And ſo in this pꝛincipal Caſe, no general, but a ſpectal Judgment is to be given, 
(S) To have Execution of the moiety of the Land, which deſcended to the Defen- 
dant from his Father. | 

And ſo the Court all agreeing in this, accozding to this their reſolution, they 
cauſed a Rule to be entred, that che Plaintiff have a ſpecial Judgment, (S) to 
have execution only of the moiety of the laid two Acres, which the Jury have found 
to deſcend unto the Defendant the Son, by deſcent from his Father, and no moze; 
and no general Judgment in this Caſe to be, by reaſon of his faux Plea of riens per 
diſcent by him pleaded, and found againſt him, thereby to make the Land of his own 
purchaſe, to be ſubject to the execution upon the ſaid Judgment, 


Nota, That in this Caſe, it was moved fo2 the Plaintiff co have his full Coſts : 
But to grant this, the Court denyed, -becauſe that no Coſts are due by the Law in 
the Scire facias. | 


Dominus Rex, againſt Bell. 


[]Yon an Indictment foz Perjury, aſſigned in an Affidavit made befoze Sir 
Robert Rich, Exception moved foꝛ the quaſhing of it. 

1. It is not laid that Sir Robert Rich was a Paſſer of the Chancery, 

2. That this is no Perjury within the Statute of 5 Eliz. cap. 9. | 

3. Becauſe he concludes this to be contra formam ſtatuti of 5 Eliz. foz Perjury, 
in this Affidavit, which is not within the Statute. 

Curia allowed of theſe Exceptions, and foz theſe Exceptions, by the Rule of the 
Court, the Jndictment was guached, and the party ok this vilcharged. 


Hungerford 


* . * 
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Hungerford Plaintiff, againſt Haviland Defendant. 
 Entf&d Termin. Hillar. 22 Jac. B. R. 
| Rot. 194. 


15 an Action upon the Cuſe foz aPzomiſe; the Caſe upon the pleading was this, 
Thomas Smith was ſeiſey of Land, and held this of che Plaintiff, as of his 
Mannoz of: Winſton, by Rent, and by a Cuſtomarp relief of one years value: 
Smith aliened this Land unto. Haviland; who 1 Maij, 10 Jac. deviſed this to the 
Defendant, Haviland, the Deviſoz died, the Defendant entred and was ſeifed : 


The Plaintiff lays a Colloquium between him and the Defendant, gs touching 


the arrearages of the Rent, and the relief, the Plaintiff ſaid unto the Defendanc, 
that if he would not pay him, he would put: him in ſuit fox it; upon this the Des 
fendant did aſſume and pꝛomiſe unto the Plaintiff, that if he would foz bear the puts 
ting of him in Suit until the next Court, and then if the Plaintiff ſhould make it 
appeat to the Bꝛothers of the Defendant that theſe Tenements were ſo chargeable, 
with the 5 s. pearly Rent, and with che-relief, that then he would pay this unto him 
the Plaintiff avers, that upon this he did fozbear the Suit, and that, at the next 
Court he made it to appear to the Brothers of the Dekendant, per præſentatio- 
nem homagij Curie illius, and alſo by the Recozds of the Court, that the Rent 
and Relief were due unto him by the Defendant, and that notwithſtanding all this, 

the Defendant Hath not paid this unto him accozding to his pꝛomile: unde actio, 
The Defendant comes in and conkeſleth the Action. 0 

As to the Exteptions taken in Arreſt of Judgment. 

The firlt and chief Exception inſiſted upon, was, That he cannot have remedy foz 
the Relief, if the Law do not give him remedy foz it; and fo this reſembled unto 
Godfreys Caſe, Coke 11 pars, as to pzeſcribe in the thing, ſo he ought to p2efcribe 
in'the means to come unto tt. 


As to this, it is here laid, that by Law he may diſtrain foz it, this being Rele- 


vium cum acciderit, ſecundum conſuetudinem Manerij, ſo that (as it was urged) 
this is parcel of the Tenure, and then he may well foz this diſtrain; and this 
appears 14 H. 4. fol. 2. full in point, in the Caſe of Recordare longum, by Hank- 
ford; but admitting he had no remedy foz this Relief, yet he may diſtrain foz the 
Rent, and this is fuffictent to ground the pzomiſe fo2 the whole, and this is a good 
conſideraffon. | , 

A ſecond Exception inſiſted upon, that this is laid too generally, | 

As to this, it is lifficiently laid that he had made this to appear co his Bzothers, 
and it is certainly laid, fo; it is in this manner, That he made it to appear by 
Pꝛeſentment of the Homage of the Court, upon Dath, and ſo by them pꝛelented; 
- by the Rolls of the Pannoz, and here the pzomilſe is the point and ground of the 

tion, | | 

It was further urged in Arreſt of Judgment, that the relief here is meerly due 
bp Cuſtom, and ſo no remedy fo2 this but by Cuſtom, . 
It was urged, that two things are here to be done befo2e payment, 
1. To lurceale the Suit. 3 | 
2. To make this appear to the Defendants ——_ that the ſame wag due : Ve 

t 2 makes 


Promiſe. 


1 Ro. Rep. 370; 


Latch. 37. 94. 
129. 
Benl. 180. 
Jenes 132. 


. 


Coke 1 1 pars, 
&c, 
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makes it appear that - it was due by Smith long time befoze, and by Haviland, but 
not due by the Dekendant, and then no cauſe of Action. 

1. Whitlock Juſtice, Two Exceptions only inſiſted upon: The point is, Mhe⸗ 
ther this relief, as it is laid in the Reco2d, be ok ſuch a nature, as that remedy may 
be had foꝛ it. 4 „„ ie, eee 9 

It is here laid, that the Land is held per redditum, & per relevium cum ac- 
on which is part of the Tenufe, and foz his remedy, he may very well diſtrain 

02 t 18. * 5 | It 

When this Caſe came firſt in queſtion, A put the Caſe of 14 H.. of relief foz a 
Lnights Fee leviable by diſtreſs, becauſe due by Tenure, | | 

The Statute of Magna Charta doth not introducere novam legem, it doth but 
explanare veterem, cum acciderit, by this the ſame is well explained, when this 
ought to be patd ; here it is due by Tenure, and here is -a' ſufficient conſideration 


to raile an Aſſumpfit, becauſe he map have remedy by diſtreſs, but admit that 


he hath remedy foz the Rent, and none foz the Nellek, pet the conſideration is good, 
and it is not to be conſtrued and examined by weight and mealure. 

Ik the conſideration depends upon two parts, and remedy is foz the one, but not 
"fox the other; if one part ofthe confideracton ſtands, this is a good ground co make 
the pzomiſe good. | II $i CA 30925 503.75. 2391 

2. As tduthing the means how he hath made this to appear that the fame was 
due; the 'Reco2d as to this, is, that he was to make this to appear that the Land, 
eſt onerabilis. + i ee 0M 0H 9 og 

As to this; there is no better means and evidence-to'make-this to apptar, but by 
thele two ways, (S) bythe pꝛelentment dk the Homage upon Oath, no better noz 
ſtronger evidence can be: Foz, that all the Rights ok che Lozd are eraminable 
— triable by the Homage”, this is evident, and a direct means foz the 

ant.. . SY in ; IH 

As foz the Relief, he ſaith that he hath made this to appear, per Rotulos Curiz, 
this being the pꝛoper evidence to pꝛove this: Foz if the ſame be due by Cuſtom, oz 
by Tenure, the ſame ought to be made appear by the Rolls of the Court. 

Ik ſpech be made of p2oof generally; this ought to be pzoof by Jury; If of 
matter of Reco2d, this is to be pꝛoved by the Recozd 5 but if pzoof be to be made of 
a particular benefit which the 402d of the Wannoz is to have, then no better pzoof 
can be made of this, than dy the Rolls of the Court, foz no pzoof can be moze di- 
— and particularly, than by ſetting down of all the Rolls in certain: If the 

pꝛoof had not been good in Law, the Defendant ought then to have demurred in 
Law to it; but here the Defendant hath not ſo done, but he hath conkelled the lame, 
fo that this is now admitted by him. | 

And ſo the Judgment here ought to remain in fozce, and che Plaintiff ought to 
have his Writ of enquiry of Damages. 4 

* Juſtice. As to the firſt Exception, that Here is no remedy foz this 
Relick, Z 

As to this, the point grows by reaſon of the Tenure, oz by reaſon of che Cu⸗ 
ffom ; if by Tenure, he may then diſtrain; if by Cuſtom, then to be conſidered 
what remedy fo this, as to have the Cuſtom to maintain the relief, ſo alſo co have 
— — 8 maintain his remedy foz this Heriot Cuſtom, not to diſtrain but 

Pp om, 4 : L | 

If Relief be due by Cuſtom he hath no remedy foz this but by Cuſfom ; here 
there is a Tenure laid beſides the Cuſtom, it is laid, that he held of him per rele⸗ 
vium, to be paid ſecundum gonſuetudinem Manerij, but that it is due by Tenure, and 
then he hath good remedy fox this, and ſo here he hath good remedy foz this, and 
that the conſideration is good in ſubſtance, 


As to the laſt point, that he was to make this to appear, this as it is — 
1 | aid, 


Fl 


- 
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2 is good in: ſubſtance, and the Defendant hach made all good by his Con⸗ 

i ellton. * ; 180 &7 
3. Dodderidge Juſtice. y the Kock in temps, E. f. tit. Relief, and 40 E. 3. 
it is agreed, thar-Relief is no part of Service, and there faze ll our later time as 
greed that Debt lyeth fo it, this may be incident to the Tenure, but pet uo part 
ad the Zenute. 27. | b e 
: "The Statute uf Magna Charta, is in part Introductivum novi juris, foz the Stat. of 31g 
Barons relief befoze this Statute was at the Rings plealnte, as appears by *“ chart. 
Glanvile tit. Relief; but the Statute of Magna Charta hath” now made this 
certain, 

It by this Declaration it appears, that the Relief is due by Cuffom, then no res 

medy can there be fo2 this but by Cuſtom : No apter caſe may be reſembled co this, 
but the caſe of the Yeriot, ko: Yeriot Service he may ſeife oz diſtrain, but foz 
Periot Cuſtom, leile, as it is reſolved in Plowdens Coiffmentaries, in Wood- 
lands Caſe, ſecond point: If due by Cuſtom, there is then a failer of part of the 
confideration ; foz then the point will be, whether the ot her part of the conſideration 
will uphold the pꝛomile, oz not; that che ſame will not. but all the conſiderations al- 
ledged, ought to be perfozmed, oz no Action upon the Caſe liethupon the Aſſumpſit, 
16 Eliz. Dyer, A conſideration to raile an Aſſumptic, ought to be a mutual res 
tampente. | | 3. WP 
...6 H.. fol. 11. A notable Caſe in Treſpaſs adjudged upon a Concozd there plead⸗ 
ed, that the Defendant ſhould do two things, it is no Concozd-unleſs that both the 
things are done, he ought to perm all, „ 

As to the other matter, whether he ſhall take advantage ok this Declaration af- 
ter his own confeſſton ; as co this, he may take advantage of the Declaration, foz 
although be hath confeſſed this matter, pet he may well ew unto us, that we, as 
Judges, ſhquld give an erroneous Judgment; this he may ſhew unto us by way 
of p2evention, -& ut amicus Curie, in Arreſt of Judgment. | 

As to the Exception taken foz the making ok this to appear that the Rent was 
due, how this ought to be done, by the pꝛelentment of the homage, and therelief, 
by the Rolls of the Court, and ſo it is expꝛeſſed in the Declaration tg be: As to 
this manner of appearance, in his imagination he thought he could make ar, 
but this is no full pꝛof, but he ought to ſhew that the ſame was paid, foz the rd * 
may put in what he will, but he ought to make it appear that the ſame was paid, 
and then we are to judge upon it: And ſo without any abſolute oz final opinion in 
this Cale given, he deſired time to be further adviſed herein. 

4. Crew Chiet Juſtice. Two Reliefs here laid to be due by reaſon of two ſeve⸗ 
ral alienations ; as to the Caſe 14 H. 4. the Caſe de recordare longum, if Re- 
lief grows due by Cuſfom, there it is clear chat he onght alfo to have a Cuſtom 
to enable him to have means to recover this; generally Reliefs are to be paid upon 
the death of Tenants, here he claims to have this upon cvery alienation 3 here 
this is due by Cuſtom, not by Tenure; here gwo things are to be made to appear, 
and this two ways, one way foꝛ the Rent by the homage, and foz the Relief that is due 

pp the Rolls 3 if he hath made here the Rent and the Relief ſufficiently to appear to 
be due, is the queſtion ; if the pꝛomile be in ſuch a manner, that if he ſhall make it to 
appear that the Rent and Relief were due, he ought in purluit ok this to make this 
appear by Action, and by p2oof in this, 1 

As to the confeſſion here, he ſhall not be admitted to ſay after this, that the ſame 
is not due; as touching this, vide 7 R. 2. Fitz, tit. Bar, placito 241. what manner 
of p2oof ought to be where befoze the Suit, and where in the Acton : Allo he oughe 
to make both to appear, that the Rent and alſo the Relief was due, and if he only 
makes part to appear, he is not to. have his Action; as tf a Pan doth pꝛomiſe to 


another ſo much, if he delivers unto him fo many Quarters of Cozn, if be de⸗ 
ivers 


4 wtf ,s 
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livers but part, he ſhall not have his Action upon the Caſe foz the pꝛomile, befoꝛe he 
hath delivered all. a | | 68 
And lo wit hout agy further debate at this time, this pꝛincipal Caſe refted upon a 
Curia adviſare vult, and ſo the ſame was adjourned to a further time. I 
Trin. 2 Car. Afterwards, (S) Termin. Trin. 2 Caroli Regis B. R. this Caſe was moved again, 
B. R. &c. and argued at the Bar, and after by all the four Judges, who agreed all in opinion 
fo2 the Plaintiff, and acco2dingly by the Rule of the Court Judgment was then 
given, and ſo entred foz the Plaintiff, | | 


: 'Twrzor Plaintiff, againſt Denning Defendant. 
Entred Termin. Trin. 1 Caroli Regis B. R. 
| Rot. 107. 


Treſpaſs, FP an Action of Treſpaſs, fo2 Treſpaſs done with his Cattel in two Cloſes of 
the Plaintiffs, the one called the Court-Cloſe, the other called the Moor-Cloſe, 
and lays the Treſpaſs with a continuance. 

The Defendant in Bar, ſhews that the Court-Cloſe is next adjoyning to the 
Moor-Cloſe, and that the Moor-Cloſe is next adjoyning unto a Meadow-Cloſe, 
and that he, and all the Occupiers of the laid Meadow-Cloſe, have uſed fugare 
& refugare averia ſua , from the Meadow-Cloſe to the Moor-Cloſe, and- from 
thence to the Court-Cloſe, and lays an Eſtate in himſelf, at will, in the Meadow- 
— z and that he accozding to the uſage at the ſame time, did chaſe and re-chaſe his 
Cattle. , | 

Upon this Plea in Bar, the Plaintiff demurred in Law, becauſe the Cuſtom by 
ve fur is only a Cuſtom to do wzong to another, which che Law adjudges to 

4 


be Cuſtom, 

pars, in Gatewards Caſe, Tenant at Will may pzeſcribe in caſe of pzofit, 

— but not in caſe of eaſement. 
tec. The whole Court clear of opinion, that the Bar here was not good, and that the 
Plaintiff had good cauſe to demur unto it, becauſe the Cuſtom by the Defendanc 
alleged, is only to do a wzong, and ſo not good, and ſo foz this cauſe the War is 
1 and therefoze by the Rule of the Court, Judgment was given faz the 

laintiff, | | 


Alfrey Plaintiff, againſt Blackamore Defendant. 


An ARion up- E an Action upon the Cale foz a Pzomiſe, foz payment of a Parriage Poztion, 
on the Caſe for I upon Non aſſumplit pleaded, a Uerdic was found foz the Plaintiff, 
a promlie. It was moved in Arreſt of Judgment, that the Declaration was not good, be⸗ 
* 97. cauſe that no notice is therein expꝛeſſed to be given by the Plaintiff to the Defen- 
cnt. 159. pant, of the day of the Marriage, befoze which time the Defendant was not bound 
to pay this, accoꝛding to Barrows Caſe, 18 Eliz. Pyer, fol. 354. 


Againſt this it was urged, that no notice here is to be given; the Pony here by 
the 
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the pzomile, is to be paid ad diem Maritagij, vel infra decem dies poſt Maritagium 3 
but if notice ought to be given of this, it is ſufficient foy him to give this in the 
Declaration, and if uotice be requiſite, this is then implied in the requeſt made, and 
here the pꝛomiſe was made by the Father; where the pzomiſe was made by a 
Stranger, there notice is to be given, but needs not to lay this in the Declaration; 
but where the pꝛomile was made by the Father, as here in this Caſe the ſame was, 
no notice is requiſite to be given; and this is the difference, foz the Law pzeſumes, 
that he had notice of this, and ſo this is not to be alledged in the Declaration, if 
it be no part of the pꝛomile; the votice here is no part of the'p2omile, (as it was 
urged) and the requeſt only implies a notice, this being a notice in it lelk. | 
Jones Juſtice. If one doth pꝛomiſe that I. S. ſhall pay a Sum of Pony to a third 
perſon, upon the Parriage⸗ day of I. D. he ought to pay this at his peril, - 
' Coke 6 pars, in Boothies Caſe, there it appears no difference to be where the 
payment is to be to the party, and where to a Stranger upon requeſt; a requeſt here 
is to be laid, but no notice, and here is a requeſt laid, the which implies an abſo- 
lute notice; here the party hath elecion to pay this at the day ok Barriage, oz ten 
days after; here the ſame not paid at the dap, then the tenth day after was his 
day of payment; here the requeſt is laid, and that he hath not paid this, and this 
implies a ſufficient notice: As if one be bound to make a Conveyance, ſuch as the 
Counſel of the other ſhall adviſe, and ſhews in his Action bzought- foz bzeach, that 
the Counſel did adviſe ſuch Conveyance, and that he required him to execute this, 
and ſhews not that he gave him notice of the particulars of this. 

In Frances Cale, Coke 8 pars, fol. 89. It appears that a requeſt implies all 
other Circumſtances, 

In _ Cale the Declaration is good, and Judgment ought to be given foz the 

aintiff, | 
P Whitlock Juſtice. The ſole point here conſiderable is, Whether the notice be 
any part of the p2omile 3 as to this nothing can be the ſubſtantial part of the Ac 
ſumptit, but that which is contained in che Declaration, requeſt is to be made to 
him, to have him by this to take notice that the Parriage is paſt, ſo that the requeſt 
and notice is all one, and no cauſe there is to expzeſs any notice to be given to him, 
the requeſt being a ſufficient notice of it ſelf, and clearly no notite ought to be here 
laid in the Declaration. 
The whole Court agreed herein, that the Declaeation is good, without any no⸗ 

tice therein alledged to be given, which needs not to be, and cherefoze by the rule 
of the Court, Judgment was given foz the Plaintiff, 


Nota, That Hitcham Serjeant le Roy, being pzeſent in Court when this laſt matter 
was debated, infozmed the Court, that he had the ſame day moved che Judges of 
the C. B. in the like Caſe, and there it was adjudged by them all clearly in the like 
Caſe, and the ſame queſtion made, that no notice was to be given ; but if notice 
was requiſite, then they held alſo clearly, that the requeſt being made, implyed a 
notice, and was a ſufficient notice in it ſelf, 

0. 


5 hury 


Coke 6 pars, 
Boathzes Calc. 


Coke 8 pars, 
8. Frances 
Caſe. 


Judgment for 
the Plaintiff. 


Nota. 


*——— 


Latch, 99. 
Benl. 159. 


27 H. 8. f. 19. 
10 E 4. f. 18. 


31 fl. 8. Dyer, 
f. 45. Kc. 


Paſch. 11 E. 3. 
& o. 


31 fl. 8. Dyer. 
Coke 5 pars, 
Scc. 


Debt for Rent. 
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Shury Plaintiff, againſt Brown Defendant. 


Entred Termin. Hillar. 20 Jac. B. R. 
Rot. 177. 


Nan Action of Debt foz Rent reſerved upon a Leaſe foz years, bꝛought by the 
Plaintiff as an Aſligne of an Aſſignee : The Cale and point reſted upon the 
wozds df Reſervation, the Leaſe foz years was made rendzing Rent in this man- 
ner, (S) Reddendo inde annuatim, durante termino prædicto, a certain Rent to 
him and to his Aﬀlignees, and dies, Whether his Yeir and his Aſſignee ſhall have 
this Rent oz not, was the ſole point inſiſted upon foz matter in Law. 

Foz the Plaintiff it was urged, that this Rent by the wozds of the Reſervation, 
ſhall continue during the whole term, and by che words ſubſequent, it is ſufficiently 
denoted who ſhall have the Rent. | 

By 27 H 8. fol. 19. Rent reſerved during the term, generally this ſhall go with 
the Reverſion, +» | 

10 E. 4. fol. 18. by Littleton, A Leaſe made fog ,pears without mentioning of 
Heirs, becauſe the Meir is to have the Reverſſon, he ſhall alſo have the Rent 3 lo is 
the Book of 31 H. 8. Dyer, fol. 45. the Leſſoz and his Yeirs ſhall Have the Renc 
generally, & 6 E. 2. Fitz. tit. Voucher, placito 258. that the Rent relerved ſhall 
go to him who hath the Eſtate, and with this agrees Plowdens Commentaries, 
fol. 171. in Hill and Granges Caſe, and Coke 5 pars, fol. 111. Malloryes Caſe ; 
the reſervation in the pzincipal Caſe, is pearly.during the term, to him, and to his 
nee, and this is a ſufficient denotation of the perſon, who is to have this 

nt. 

Foz the Defendant it was urged, that the Plaintiff here bzings an Action of 
Debt foz Rent, as an Aſſignee ; that the Rent here doth not continue, becauſe it 
doth-not appear that John Shury was living, and this is not averred, Paſch. 11 E.3. 
Fitz. tit. Aiſiſe placito 86. Alliſe foz a Rent, touching the ſeveral wozds of reſer- 
vation. | 

1. Whitlock Juſtice. The Reut here is to have continuauce, being reſerved, du⸗ 
ring the term, and the Heir ſhall have this, and the reaſon of this is,becauſe a Leaſe 
fo2 years is a contract, and in this, becauſe there is quid pro quo, the Law favours 
this recompence, (S) the Rent koz the Land; and therefoze the lame is to have 
continuance during the term; and this is natural equity, & de jure communi, aud 
the Law favours this recompence, this being jus commutativum, which the Law 
favours. If one makes a Feoffment in fee, and doth not expzeſs a uſe, and conſide- 
ration, the Law then ſaith,that this ſhall be to the uſe of the Feoffo23 here the Law 
gives a recompence foz that which is paſſed from him; Ik one makes a Leaſe, and 
no reſervation ofany Rent in it, the Law reſerves Fealty foz him, and that call 
give his attendance, in 31 H. 8. Dyer, there is a general reſervation, and ſo this lelt 
to the conſtrudion ok Law, Coke 5 pars, in Malloryes Cale. A reſervation to an 
Abbot and his Ducceſſozs, this is good there to both. Commentaries, fol. 17 1. in Hill 
aud Granges Caſe, Rent reſerved payable at Mich. and Lady-day, and this Leaſe 
made in January, he will have the firſt Lady-days Rent, by conſtruction of Law. 
In this pꝛincipal Caſe here, the contract of the parties is plain, that the Rent is to 
have continuance during the term, and the Law will uphold this 4 H. 6. fol. 26. 


to pzove that the Rent ſhall go co the Heir, where it is not reſerved to him, by — 
; pꝛels 


—_— 
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pzeſs wo2ds, and this by reaſon and conſtruction of Law, and ſo it ſhall be here in 
this Caſe. And ſo upon the whole matter, the Rent here continues to the Peir; 
dz to the Aﬀſignee of the whole Land, during che term; and that Judgment ought 
to be given foz the Plaintiff, | | 

2. Jones Juſtice agreed herein fo2 the Plaintiff, that the reſervation. here ſhall 
be to him and his Peirs, and he having aliened the reverſion, the Alience ſhall 
have the Rent, 11 E. 3. Fitz. tit. Aſſile foꝛ Rent, placito 86. that the Rent ſhall go 


to the Heir, but this is not there reſolved in Browning and Beſtons Caſe, in the 11 


Commentaries; there the reſervation was not during the term, as here in this Cale 
it is, 10 E. . fol.18. and 27 H. 8. fol.19. An opinion there is upon the point of re- 
ſervation, in what manner the Rent ſhall go; and there, fol. 29. ſome other opinion 
there is as touching this, and ſo in 31 H. 8. Dyer. Wnt this Caſe here, very 
much differeth from the Caſe where the reſervation is to the Leſſo2 himſelf particu⸗ 
larly ; foz here in this Caſe, there is an expzels reſervation of the party himſelf, 
durante termino prædicto arinuatim, to the Leſſoz, and to his Aſſgns ; but if the 
ſame had been reſerved, annuatim, to the Leſſo2 during his life, then the lame Rene 
Gould have had no-longer continuance. J ground mp opinion this way, upon Hill 
and Granges Caſe in the Commentaries. 


F] 
— — 


E. 3. Fitz, 
Aſſiſe placito 
86. &c, 


31 H. 8. Dyer. 


If Kent be reſerved, annuatim du- Hi! and Grau- 


rante termino prædicto, the firſt payment to begin two years after, this controls 6 Cafe. Com. 


the woꝛds of reſervation. But it is not fo here in this Caſe, If we ſhall not 
make ſuch a Conſtruction in this Caſe, we ſhould then go againſt two Judgments ; 
the one Coke 8 pars, in Whitlocks Caſe, and the other, Coke 5 pars, in Mallo- 


ryes Caſe; here the Rent is reſerved annuatim durante termino prædicto; and Coke 2 pars, 


the limitation of the payment comes afterwards, (S) to the Leſſoz, and to his Al- 1 


ſigns, In Malloryes Cale, there it is rendzing Rent to him, oz to his Succeſſozs; 
this Rent ſhall not go to the Succeſſo2s; but there the reſervation was, durante 
termino prædicto, the firſt wozds carry the Eſtate, foz the reſervation, and the o⸗ 
ther wo2zds (or Succeſſors) are void, and fo the firſt wozds to carry, and to ſettle 
the reſervation, the other wozds only fo2 limitation of the payment. foꝛ there are no 
wozds of reſervation, but of limitation of payment; and ſo in this Caſe the Plain- 
tiff hath good cauſe of Action, and ſo Judgment ought to be given foz him, 

3. Dodderidge Juſtice, J will not now deliver any binding opinion in this Caſe. 
Conceits are but like unto ſparkles of Fire. J have viewed all che Eooks. 

As to the general Reaſon, 1. To the wo2ds of demiſe, they are the wozds of 
the Leſſoz, and ſo the wozds of Reſervation, are the wozds of the Lelloz, and as 
he doth demiſe this, ſo it ſhall Rand, and as he doth reſerve the Kent, ſo the ſame 
alſo ſhall be by conſtruction of aw; but if he leaves this to the conſtrueton, 
and to the reſervation of Law, chen this to go with the Eſtate, and during this 
Eſtate, the ſame ſhall have continuance. Ik he himſelf do make his reſervation too 
ſhozt, he ought to be with this contented, becatiſe this is his own Ac lo to do, 6c 
volenti non fit injuria, 

In a Relervation there are theſe thzce things conſiderable, (S.) 

1. The quantity of the Rent relerved. | 
2. The perſon who is to have this, to whom it is reſerved; and . 

3. The limitation ofthe time when this Rent is to be paid; and all this reſts in 
the limitation, and appointment of the Leflo2 himſelf, who doth reſerve this. 

Foz thequantity of the Rent, this is to be acco2ding to that which he himſelf 
hat reſerved to be paid, as appears by 11 E. 3. & 50 E. 3. where 201. was reſerved 
fc che laſt year, and good. 


| E. 
2. As touching the perſon who is to have this Rent. Ik this be generally left E. 3. 


to the conſtruction of Law, then the Law will ſpeak foz him, and will make chis 
Uent to be incident unto the reverſion, but if the party ſpeaks foz himſelf and re- 


ſerves this Rent unto himſelf,then this Rent ſhall go no further,noz have any longer 
U u continuance 


lacks cafe, 
4 
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coutinuance than accoꝛding to his own reſervation ; and ſhall then have this only 
during his time, : 

Ik two Joint-Tenants do make aLeaſe foz years, rendzing Rent to one of them, 
this is good, and the other ſhall not have it, neither ſhall it go with the reverſion, 
Two Joynt-Tenants in fee, oz fo; life, the one of them makes a K eaſe foꝛ pears, ren⸗ 
dzing Rent, the other ſhall not have this Rent, becaule not pꝛivp eo the Leaſe, Jn 
this Caſe here now in queſtion, Ik Judgment ſhall be given again che Rent, that 
the ſame is not to have continuance 3 ſuch a Judgment here given, will not any 
ways hurt the Judgments given in Malloryes, noz in Whitlocks Cale. In Mal- 
joryes Cale, there is no electien, the wozd (or) there taken fo2 (and) there it aps 
pears that the Rent was to have continuance,which could not ſo be,ifcor)had not ben 
taken foꝛ (and) but the conftructtion there, was not made upon any wo2ds of reſer- 
vation. A Leaſe foz years made, rendzing 20s. Rent annuatim durante termino 
prædicto, this ſhall go to the Yeir, there being no reſtraint; foz there it is all one, as 
if the Rent had been generally reſerved; but if he had laid, rendzing Ren: to himſelf, 
durante termino prædicto, the Rent there by any conſtrudion ſhall not be extended 
to have any larger continuance, but only to the Lefloz himſelf, who hath ſoreſerved 
this Rent. | 

In this Caſe now in queſtion, if it had been demanded of him, who was to have 
this Rent - he would have anſwered that this ſhould be to him, and ta his Aﬀtigns ; 
and not to his Heir, but he himſelf to have this, if he ſhould live fo long; if not, then 
his Aſſignee to have this, if aſſigned over by him, during the term 3 & poſito, that he 
aſſigns this over to one, who aſſigns it to another, the Aſſignee of the Aſſignee 
ſhall have this Rent, but not the Beir, where no aſſignment was made, ond ſo upon 
the whole matter, the Rent here doth not continue, and Judgment ought to be given 
againſt the Plaintiff, 

4. Crew Chief Juſtice. There are conceipts tranſcendent, being rational, and 
which are grounded upon the reaſons of Law, and ſuch are not to be rejected, but 
very much to be reſpeced. 

As to the reſervation here, this being annually durante termino prædicto, this is 
the contract made by the Lefſoz, to him, and to his Aſſignees, theſe are the wozds 3 
ſo that by the intention ofthe parties, the Leſſee is to pay his Rent to the Leſſo2,if he 
hall live, and to his Aſſignee, if he dies. As to Malloryes Caſe, being in Caſe of a 
reſervation, during the term, the Law gives a favourable conſtruction foz the con- 
tinuance of the Rent, and ſuch conftruction is to be made in this, and in the like 
Caſes as ſhall be accozding to the meaning and intention of the parties, here in this 
p2incipal Caſe, the Aſſignee of the Aſſignee bzingg this Action. Ik a Leaſe be made 
rendzing Rent annually during the term, to the LeKoz,this ſhall not go unto his Heir, 
fo2 it all be intended to be to him, if he ſhall live ſo long, but if he dies, during the 


term, becauſe by his expzeſs reſervation, he hath fixed the payment upon the Leſloz 


Butchers Caſe, 
Hill. 33 Ellz. 
—— 116. 
udgment for 
the Plaintiff, 


only, this ſhall go only unto him. Eut here in this pꝛincipal Caſe, the reſervation is, 

rendzing Rent annually, durante termo prædicto, to the Leſſoz, and to his Aſſligngs 3 

ſo that by this he explains himſelf, who ſhould have this Rent (S) he, and his Al⸗ 

ſignes, and this differs from Butchers Caſe, cited Hillar. 33 Eliz. C. B. Rot. 1116. foz 

there the Heir bzought the Action of Debt, and he was excluded by the wozds of the 

Dae And ſo upon the whole matter, Judgment ought to be given foz the 
aintiff, 

Afterwards Bridgeman Serjeant moved the Court in this Caſe, to have Judg⸗ 
ment foz the Plaintiff, ; 

Crew Chief Juſtice, Jones & Whitlock Juſtices, Dodderidge abſent, were all clear 
of opinion foz the Plaintiff, and acco2dingly the Rule of the Court was, that if cauſe 
(by a time p2efired) was not ſhewed to the contrary, Judgment to be then entred fo; 
the Plaintiff, and no cauſe being ſhewed, Judgment was given foz the Plajntiff, and 
execution taken out. 

Calfe 
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Calfe Plaintiff againſt Bingley, & Davies, the 
Mainpernors of Hall. 


Entred Termin. Hillar. 22 Jac. B. R. Rot. 951. 


[ N a Scire facias againſt the Bail, the Caſe appeared to be this. A Judgment , 5 6 :; 
j was given againſt Richard Hall, che Pzincipal in B. R. upon this Judgment a 8 * 
Writ of Erroz bzought in the Erchequer Chamber, accozding to the Statute of cap. 8. 

27 Eliz. c. 8. and hanging this Wait of Erroz, by the pꝛocurement of the Bail of Jones 1 38. 
Hall, Hall the p2incipal appeared, and rendzed himſelf in diſcharge of his Bail, — — 
hanging this Mzit of Erroz, a Scire facias was bzought againſt the Bail, who Ben. 184. 
pleaded in diſcharge of this, that after the zit of Erroz bzought, and hanging Noy 82. 
this, the Pzincipal reddidit ſe in exoneratione balliorum , and alſo that befoze 
the Scire facias bzought, and befoze the Wzic was determined, and hanging this, 
the Pzincipal dyed 3 unto this Plea of the Defendants, che Plaintiff demurred in 
Law, 

The Queſtion was, whether this be a good Plea, fn diſcharge of the Bail, 
and whether after all this, the Plaintiff may reſozt again unto the Bail by a 
Scire facias. 

It was urged foz the Plaintiff, that this Plea was not good, being double, 
the ſame having two matters iſſuable in it, as 1. the render of the body of the Pꝛin⸗ 
cipal, and the ſecond, the death of the Principal, befoze the Wir of Erroz de- 
termined, 

Jones Juſtice. Jn a Writ of Crroz, the tenoz of the Necozd is ſent away, but 
the Reco2d it ſelf remains here, vide the-Dtatute of 27 Eliz. which gives the Wzic 
of Crro2 in the Echequer⸗Chamber; upon a Judgment given here, by the Mzit of 
Erroz, the virtue and efficacy of the Reco2d is ſuſpended, and in Judgment of Law 
is no Reco2d > until the Jndgment be reverſed, oz affirmed, as appears 6 Eliz; 
Dyer fol. 227,228. : | : 

Curia, Whitlock & Jones Juſtices being only pꝛelent, and clear of opinion, 
that the Bail is by this diſcharged, and that he cannot after all this, reſozt unto 
the Bail. As to the render ok the p2incipal, hanging the White iof Erroz, red- 
didit ſe priſonæ, this he may well do, and this is to be entred of Keco2d, and there 
ought allo to be a committitur by the Court, and this is triable by the Keco2d, but 
he cannot be in execution, as long as the Judgment remains undetermined, by 
the Wait of Erroz 3 during this time, the party cannot pꝛap him in Execution, 
neither can the Court grant him to be in execution, becauſe that all the pzocedings 
are fuſpended, hanging the Wait of Erroz, but he remains in Cultodia Mariſcalli, 
to be taken in execution, after the Mit of Erroz determined, if Judgment be af- 
firmed: and if the party will not then pꝛap him to be in execution, the Court 
will then diſcharge him. 


Nota, that all the Clerks and Attourneys, foz the courſe of the Court ſaid, and 
inkozmed, that hanging the Wit of Erroz, the Pziucipal may render his body in 
execution in diſcharge of the ail, becauſe the Kecozd of che Eail is a diſtin Re- 
co2d of it ſelf, and that a Scire facias might be bzought againſt the Bail, pendant 
the Wizit of Erro2, quod non eſt lex, the opinion of the Judges fo2 point in Law 


being againſt them, | 
" U u 2 Whitlock 


6 Eliz. Dyer, 
f. 227, 228. 


* 
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rr 


Term. Trin. 
2 Car. R. BR. 
this matter 
moved again. 


Hobbs Caſe. 


Whitlock Juſtice. The point here is, whether hanging this Wzit of Erroz, the 
Pꝛincipal may render himſelf priſonr, in diſcharge of his Tail, oz not, whether he 
may waive the benefit which the Law hath given unto him by the Wzit of Erroz, 

It hath been objected, that the Pzincipal may render himſelf in execution, in 
exoneratione of his Fail. As to this he cannot be in execution, pendant the Wait 
of Erro2. 

Jones Juſtice agreed with him herein, Foz that the Mzit of Erroz, is a 
ſuſpenſion of the Judgment, and the party cannot be in execution lo long as the 
Judgment by the zit of Erroz remains undecided; the lame being by this 
ſuſpended ; alſo if the party do not pzay him in execution, the Court will then 
diſcharge him. | 

Whitlock Jultice agreed herein, the ſole point here conſiderable is, how, foz 
there may be a render by the Pꝛintipal of himſelf,afcer the Wztit of Crroz bzought, 
and hanging the ſame, 

Jones Juttice, When J was in the C. B. this was then there in queſtion, whe⸗ 
ther by a Scire Facias the party might reſo2t to the Bail, after a Mzit of Erroz 
bzought, and there this point was then left as a queſtion not reſolved. But J am 
of opinion, that he cannot in ſuch a manner reſo2c unto the Jail, by a Scire Facias, 
after the Mzit of Erroz bzought, fo2 by this Mzit of Erroz, upon the Judgment 
here given, there is a ſtap of execution, until the Judgment be affirmed oz dil⸗ 
affirmed. 

When J was in Ireland, a Judgment was there given befoze me, and a Mzit 
of Erroz b2ought here upon this Judgment, and the teno2 of the Reco2d ſent hi⸗ 
ther, and afterwards the Judgment was affirmed, J then did doubt whether J 
might pzoceed there to give Judgment, becauſe the teno2 of rhe Reco2d was here 
in B. R. J put this queſtiou here to the Judges, to have their Reſolution herein, 
they did all here reſolve, and ſent me their reſolutions in this, that J might well 
there p2oced to give Judgment, which was (o done acco2dingly. 

In this pzincipal Caſe, Curia, (S.) Jones & Whitlock being only pꝛelent, after 
the Mzit of Erroz brought, and hanging this, the pꝛincipal rendzing of himſelk, 
cannot be pꝛayed in execution, neither can the Court grant him to be in execution, 
becauſe that all the pꝛoctedings in this matter, are now ſuſpended by the Wit of 

Erroz b2ought, and hanging the ſame. And ſo without any further debate at this 
time (the Court not being full ) the ſame was adjourned to a further time, to be 
moved again in full Court. 

Afcerwards, (S) Termin. Trinit. 2 Car. Regis B.R. this matter was moved again, 
and much debated, | 

Jones ſuſtice. The Jail may bzing in the p2incipal, at any time befoze the 
Judgment affirmed, but he ſhall not be pꝛaped to be in execution, until the Judg- 
ment be affirmed oz diſaffirmed ; but he ſhall remain in Pꝛiſon in cuſtody, until 
this be done. 

Crew Chief Juſtice. Yanging the Writ of Erroz, the Bail may bzing in the 
body of the Pzincipal, at any time, when he will, but He ſhall not be p2ayed in 
execution, befoze Judgment be affirmed oz diſaffirmed, 

Jones Juſtice. It was held in Hobs Caſe, that though a Capias be againſt the Bail 
pet he may b2ing in the body of the P2incipal, at any time, befoze the Judgment 
be affirmed, The Fail is not chargeable befoze a Scire Facias bzought againſt him. 


There ought to be 1, A Capias againſt the Bail, befoze he is to charge him, and 


if the Pꝛincipal dies befoze the Scire Facias, the Bail by this is diſcharged, and this 
by the Act of God, 

The Court was clear ok opinion in this, that the Bail was not to be charged, 
but by a Scire Facias firſt had againſt him, and if befoze the Scire Facias, the P2in- 


cipal dies, the Bail ſhall be diſcharged, as here in this principal Caſe, 
| The 
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The Court was alſo clear of opinion, that the Eail may bꝛing in the Xody of 
the Pzincipal at any time, Eut to charge the Kail, there ought to be ſhewed, That 
the Capias was returned, and filed againſt the Bail. 

The Court was clear of opinion in this Caſe againſt the Plaintiff, that he can- 
not have a Scire Facias againſt the Fail, after a Wait of Errs2 bzought, and hang⸗ 
ing the ſame 3 and therefoze the Rule of the Court was, that if the Plaintiff ſhewed 
not better cauſe the next Term, Judgment then to be entred againſt him. 

Afterwards, (S.) Term. Mich, 2 Car, R. B. R. this Caſe was moved again, and Termin. tick, 
argued — the Bar, and after by all the Judges, and at laſt adjudged againſt the Car. B. R. &c- 

laintiff, 
of Crew Chief Juſtice, Jt remains doubtful, whether by the rendzing of himſelf, he 
ſhall be in execution, oz not, reddidit ſe in exoneratione manucaptorum ſuorum, the 
Pꝛincipal here dyed, breve de errore tunc pendente indiſcuſſo, he dyed befoze the Ne⸗ 
turn of che firlt Scire Facias, there being no Capias at all, 

Dodderidge Juſtice. If you will have execution, you ought then to few all 
things to enable you to have executian, to ſhew whether there wes any Capias, oz 
not, here there was none. 

Crew. The condition is double, to render himſelf, oz co pay, &c. No Capias 
here, but a Scire Facias againſt the JEail, befoze the return of it, the Paincipal ren⸗ 
ders himſelf, and hanging the W2ic of Crroz dies, the Fail by this diſcharged. 

Jones Juſtice. The Ear here is not double, here the P2incipal may render him⸗ 
ſelf, befoze Judgment, and this is good, but pet not to be in execution, until afcer 
Judgment, and a p2ayer to have him to be in execution, but in the interim, the 
Marſhal may have him in his Cuſtody, but he cannot be in execution, hanging the 
zit of Grroz undetermined, 

As to the Plea here of the Defendants, the ſame is good, and not double, as it 
was objected, 

As touching the Pꝛincipals rendzing of himſelf, and the time when he may ſo Ser & $24- 
do. Jn theſe Caſes, the ſame came to be queſtioned betwen styles and Scager in the £75 Caſe, C. B. 
C. B. when J was there, & 43 Eliz. B. R. between Hobbs & Donc ſter, there _ 
queſtioned, whether upon a Judgment given, the P2incipal, to render himſelf pꝛe⸗ 
lently, oz not until a Capias. 

There Reſolved, That he is not to render his body until a Capias b2ought, and 
returned againſt him, and that if the P2incipal dies befoze this be done, the Tail 
is diſcharged, and this ſo agreed there by all. 

And ſo was the Caſe alſo in the C. B. where agreed, that if the Pzincipal dyed 
befoze any Capias had, and returned, there reſolved, the Jail by this is diſcharged, 
ſo that none can fall upon the Fail, until a Capias, and if the Pzincipal dies 
befoze the Eail is diſcharged; and if there was any Capias, thts ought to come on 
the Plaintiffs part, to ſhew this to be lo, and that the death of the P2incipal was 
after the return of the Capias, and this to be ſhewed by him, by way of Replication, 
but this he hath not done. 

Dodderidge Juſtice. The Plea here is not good, but he pzoceds, and ſhews the 
death of the Principal, befoze the return of the Scire Facias. 

Crew. The act of God here hath diſcharged the Fail. 

Dodderidge. A Capias is firſt to be awarded, and no Scire Facias to be againſt 
the Kail, befoze a Capias had, and returned againſt the Paincipal, A Capias is firſt 
to be taken againſt the P2incipal, and upon a Return made of Non eſt inventus, then 
a Scire Facias, to be againſt the Fail, but not befoze, foz you cannot charge the 
Bail, befoze a Capias had againſt the Pzincipal, and the Bail map bꝛing in the body 
of the P2incipal, but no luch matter here appears, which ſhould have been ſhewed by 
the Plaintiff, to have enabled him, to have had execution againſt the Eail, No 


Capias being at all here ſhewed to be had. Allo if you have here a Judgment, and 
upon 
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upon this you will have Fieri Facias, oz an Elegit, by this pou have made pour 
election, and pou ſhall never now charge the Bail. 
Whitlock Juſtice. The Bail here are to be diſcharged. 
The wole Court in this Caſe agreed clearly againſt che Plaintiff, and that firtt 
there ought to be a Capias againſt the Pꝛincipal, and upon a Non eſt inventus re- 
Judgment 9492 turned, then a Scire facias to be againſt the Bail, but not befoze, and ſo upon the 


28 whole matter, the Rule of the Court was, quod querens Nil capiat per Billam. 


Harriſon Plaintiff againſt Rock, Defendant. 


Entred Termin. Trinit. 1 Caroli Regis B. R. 
| Rot. | 


Afiicn upon 17 an Action upon the Caſe fo; ſtopping of a way, ad dampnum 40 J. which way 
the Caſe for the Plaintiff claimed by Pzeſcription : A ſpecial Jſſue jopned upon the place 
ſiopping a Where the diſturbance was laid to be, a Uerdict was given foz the Plaintiff, 
way. It was moved fo2 the Defendant in arreſt of Judgment, that the Declaration 
* 710. was not good, and divers exceptions taken. 
OOO Firſt Exception, becauſe it is ſhewed that one Wilfon was leiſed of the Youle in 
Sturbridge, and that he, and all thoſe who, &c. time out of mind Have uſed co have 
a way, without ſhewing that this was Antiquum Meſſuagium. 
Second Exception, becauſe it is not ſhewed in certain, where this way is, noz 
how this way goeth. 
Third Erception,becauſe it is not laid in what Town this way is. 
Fourth Exception, becauſe it is not ſhewed what manner of way this was, whe- 
ther appendant, 02 &c. 
This Caſe was argued at large, and in part rzſolved the laſt Term, but be- 
cauſe it was then upon the firſt Argument, &c. 
Dodderidge Juſtice ſomewhat differing in opinion from the reſt of the Judges, foꝛ 
this cauſe no Judgment was then given, but the cauſe was adjourned until this 
Term, to be opened and argued again. 
Bridgman Serjeant and Wild, moved foz Rock in arreſt of Judgment, Littleton & 
Trotman fo2 the Plaintiff to have Tudgment. 
Whitlock & Jones Juſtices maintain their fozmer opinion the laſt Term, that the 
Declaration is good and ſufficient, notwithſtanding the Exceptions taken to it, 
and that Judgment eught to be given foz the Plaintiff, 
Dodderidge Juſtice. The Declaration here might have been better, but as the 
ſame now is, it is good and ſufficient, and the matter now reſts upon the Uerdict, 
As to the firſt Exception taken, becauſe he doth not ſay that it was Antiquum 
Meſſuagium, as it is in 6 E. 6. Dyer fol. 70. in Iſhams Caſe, where he ought to ſay, 
that it was Antiquum parcum, oz not good, as it is there reſolved; there it is 
laid, if the Park be ancient, then it follows an ancient Parker there to be. 
If one pzeſcribes, that Land is deviſable in a Bozough, he ought to lay that it 
7 E. q fol. 5. &c. Was an ancient Bozough, by 7 E.4.fol.6. 15 E. 4. fol. 14. 7 H. 6. fol. 32. touching the 
return of the Sheriff, in a Nativo habendo, to ſap, Quod Civitas London eit an- 
tiquiſſima Civitas, 22 H. 6. Fitz. Preſcription, pl. 57. 21 E. 4. fol. 5 4. & Coke 4 pars, 
in Lutterels Caſe: If one pꝛeſcribes fo; Eſtovers, he ought to alledge, that it was 
an ancient Youſe, and that time out of mind uſed to have them. 


\ 
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But as this pꝛincipal Cale here is, he nerds not to alledge that the Meſſuage 
fait antiquum Meſſuagium: Chere is a way which may be appendant and incident: 
If the way be claimed, as belonging to thoſatd Youle, there it is appendant, and 
he ought to plead, that the Houſe eſt antiquum Meſſuagium, oz not good; but the 
ſame is not lo here, being only that he hath had a way, ſo that this way is not 
claimed as incident to che Youſe, but the Boule is only terminus a quo, and ſo upon 
this difference; all the Books may be well reconciled, and ſo are all the P2eſidents. 

But where this way ts claimed as belonging to the Youfe, there the ſame is in- 
cident and appendant unto it, and there he ought always to lay that the Pouſe was 
antiquum Meſſuagium 3 but here he claims the way only from the Poule to the Cloſe 
and Meadow, fo that the Peſſuage is here named only, ut terminus a quo, and not 
as belonging, oz as incident to it; and upon this difference, upon view of the Ecke 
and upon the pleading of this Cale, J am of opinion, that in this Caſe as it is 
here pleaded, the Plaintiff ought not co plead that this Houle was antiquum Meſ- 
ſuagium, becauſe that the way, by the pleading, is not laid to be belonging, noz 
pet incident to the Youſe, | | | 

As to the ſecond matter, he ſheweth this particular wap how tt leadeth, but 
gives no name unto it, as by 39 H. 6. fo. 6. he ought to have named the way in 
pleading of it; But here, we are in caſe of a pzivate way: The Declaration, as 
to this, might have been better, but as it is, it is good and ſufficient ; foz here he 
makes no uſe, noz yet lays any p2elcription in the by⸗wap, but he doth uſe this, and 
names this only to bzing him to his pꝛivate way, the which is ſaid to lead to ſuch a 
Bzidge; a pzivate way is an eafe to the parry who hath it, and a charge and bur- 
then to the other, and therefoze when he comes to his p2ivace way, in pleading 
he ought to make and lay this certain; here it is laid to be prope fuch a croft, this 
is not good; but here the Jury have found this way fox the Plaintiff and ſo this 
verdict hath aided all other imperfections, and lo upon the whole matter, the Dez 
claration is here made good by the verdic, and ſo Judgment ought to be given foz 
the Plaintiff, a 

Crew Chief Juſtice agreed herein, that the Declaration is good, and that the ver⸗ 
ditt here hath aided and made good all the imperfections in the Declaration, if anp 
be; there will be a difference between a Cuſtom of a place, and a pzeſcription. Jn 
caſe of Cuſtom pou ought to lap in pleading, antiqua Civitas & antiquum Meſſuagium, 
but in caſe of a pzeſcription, which is perfonal, otherwiſe it is; the difference be- 
foze put is very pꝛobable, where the way is laid to be belonging to a Peſſuage, and 
where not; but the Peſluage is named only, ut terminus a quo, the way to be; 
here the inference is vey fozcible, and of great relation, foz he cannot have a way 
time out ok mind, from the laid Meſſuage, if the Peſſuage was not antiquum Mei- 
ſuagium, as by 6 E. 6. Dyer fol. 70. 8 

As to the Pꝛeſidents, J have viewed ſome ok them in the Xook of Entries, in 
tit. Treſpas, and there he is not to ſay, antiquum Meſſuagium: This Declaration 
here is good and certain, but it might have been better; but che verdiT here hath 
made all good. 

Zhe whole Court agreed, that the Declaration here is good, and ſufficiently 
certain, notwithſtanding the Exceptions taken againſt ic, all which the Court over⸗ 
ruled, chat the Plaintiff had juſt cauſe of Action, to have ſatisfacion foz the wzong 
done him, and having a verdict, he ought to have his Judgment, and accozdingly by 
the rule of the Court, Judgment was given, and fo entred foz the Pfaintiff. 


Meuntford 


Judgment for 


the Plaintiff. 


| 
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Treſpaſs. 


10 H. 7. 21 H. 7. 
22 E. 4. f. 30. 


Mount ford Plaintiff, #gainft Sidley Defendant. 


Entred Termin. Hillar. 22 Jac. B. R. 
Rot. 5 12. 


N an Action of Treſpas, koz the taking of thier Loads of Dats, the Defen, 

dant in Bar avows the taking, foz damage feaſant, being upon his Land, he 
having a Leaſe of this Land made unto him, by one Beckington, the place called 
Herles Cloſe, within the Pariſh of Tawen. The Plaintiff replies, and agre&s the 
Leaſe to be ſo made to the Defendant, but ſaith, that he was Parſon of the Parish 
of Tawen, and that the Dats were there ſet fozth fo2 him, foz Tithes, and that 
he took them, 5 

The Defendant:Rejoyns, and takes by Pꝛoteſtation, that they were not ſec 
fozth foꝛ Tit hes, and fo2 Plea ſaith that Sidley did not demiſe to Hawks foz one 
pear (who as the Plaintiff ſuppoſes) did fow the Land, and let fo2th the Oats 
foz Tithes, and doth travers the Leafe made by Sidley to Hawks foz one pear; upon 
this Travers the Plaintiff demurs in Law. 

Whitlock Juſtice. That the Zravers here is not good, and upon conſideration hay 
of the whole matter, Judgment ought to be given fo2 the Plaintiff; che Defen- 
dant here hath admitted, that the Plaintiff was Parſon, and hath alto admitted, 
that the Cozn was ſet ont fo2 Tithes, and the Defendant took them. The Caſe is 
no other than this, That Cozn is fet fozth foz Tithes, and the owner of the 
1.and takes this as fo2 damage feſant without making this co appear in pleading, 
(as he oufrht to have ſhewed) that the Parſon had ſuffered the Cozn to remain over- 
long upon his Land to his damage. The Parſon might have an Action of Treſpas 
fo2 the taking away, if once thep were ſec out foz Tithes, and after taken away, 
The Defendant here diſclaims in any title, oz pꝛoperty unto the Cozn, he claims 
nothing in it, but he admits the Plaintiff co have the ſole p2operty > where he 
diſtrains fo2 damage feſant, He ought here ſpecially to ſhew that the ſame remained 
there ſo long, ſo that by this, there was a damage to him, and lawful ic is in ſnch 
a Caſe to diſtrain Cozn in ſhocks, but not ſo fo2 Rent, and ſo the difference is taken. 
10 H.7. 21 H.. and 22 E. g. fol. 50. As to the Travers here taken, this is not a ma⸗ 
terial Travers, and ſo foz this cauſe not good, the ſame being (abſque hoc) that Sid- 
ley had demiſed unto Hawks foz one year, this is no way at all material. If he had 
ſaid, abſque hoz, quod poſſeſſionatus fuit, and ſowed. Ye needs not to take notice of 
his title, in an Action upon the Statue of 2 Ed.s. foz not ſetting out of Tithes 
he is not to lay, and ſec fo2th a title in the Defendant, but only, that he was poſ- 
ſeſſed, without ſhewing any title, and this is ſufficient ; here the Defendant by his 
Travers, admits the Plaintiff to be Parſon, ſo the Travers is not good, and Judg⸗ 
ment ought to be given foz the Plaintiff, F | 

2. Jones Juſtice, Jt doth not appear here, whether the Plaintiff hath bzought 
his Action, as Parſon; oz otherwiſe, and therefoze the Defendant may well plead 
in Ear, the Parſon ought to make his title; the Parſon, where Tithes are ſet out, 
hath a liberty fo2 a time convenient to come and carry them away, and this conve- 
niency of time, is tryable by a Jury: and this is a Licence which the Law gives 
unto him, and if he erceds this, he ſhall be ſubject to an Action 3 and then by the 
Judgment of Law, he ſhall be taken foz a Treſpaſſoz, ab initio, otherwile it ſhall 


be of a Licence in fait, given by the Parſon himſelf ; if he exceeds this, no Action of 
| Treſpaſs 


— — 
— — 


—— ' — 


Part III. Termin. Hillar. 1 (ar. B. R. 


Treſpaſs lpeth fo2 this, but an Action upon the Caſe, and this difference is 
taken. 

Coke 8 pars fol. 146. in the ſix Carpenters Caſe, Ik an Action is bꝛought foz 
taking away of Tithes, the Defendant cught to plead ſpecially, (S.) either that 
they were not ſet out foz Tithes, oz elſe being ſet out, they were ſuffered co re⸗ 
main there over⸗long, here the Parlon makes his Title in his Replication, As 
to the Zravers by the Defendant, of the demiſe to him, who ſet out the Tithes, 
this is a bad and an impertinent Travers. If one, who hath ſome colour of Title, 
ſowes the Land, and lets out the Tithes, though this be by a Diſleiſoz, this is good 
fo2 the Parſon otherwiſe it is, where one without any colour lets out Tythes, 
this is no letting out in Law; here the Travers being of a particular inducement 
to the Title, is not good, and lo the Travers here is bad, and Judgment ought to 
be given foz the Plaintitt. | 

Dodderidye Juſtice. The Travers here is bad, both foz the matter and the man⸗ 
ner of it. As touching a Travers, this thing is to be traverſed, which goes co the 
point of the action, any other Travers is not good, becauſe not material, to the Ti⸗ 
tle of the Plitutiff here, be the demiſe to Hawks, foz one year, oz foz half a year, 


it is not material; and fo2 this cauſe the Travers is not good: the Defendant here 


might have laid that he was not Parſon,oz that it was not within the Pariſh, ©2 3. 


that it was not ſevered from the nine parts; Ik any of theſe ſo be, the ſame would 


have well ſerved his turn, and a material Zravets might have been upon any of 
theſe, Put here he hath traverſed a thing merly immaterial. - As to the man- 

ner of the Travers, the ſame is here alſo void, koz the manner ol it, foz he hath 
here traverſed a Conveyance only. and no other thing elſe, and this is not good. 
Me doth here travers only the Conveyance to the Title, which enables him to 
have the Tithes, and thercfoze this Travers is not good. Alſo, this Travers is not 
good,becauſe he hath here taken a-captious Travers, the ſame being abſque hoc, t hat 
he demiled to Hawks fo2 one year, ſo that upon the whole matter, the Travers here 
is bad every way, both foz the matter and the manner of it; and therefoze Judg- 
ment ought to be given fox the Plaintiff, 

4. Crew Chief ſuſtice. The Defendant hath here allowed a good Title in the 
Plaintiff unto the Dats. If it appears by the Declaration, that he was Parſon, 
then by the Ear, he ought of neceſlity to have ſhewed the cauſe of his taking foz 
damage feaſaut, but here, as this Cale is, he needs not'to do it, becauſe the Plain⸗ 


' tiff doth not bzing this Action, as Parſon, But in his Replication, makes his 


Title, as Parſon. The Travers here of the Defendant is not god. Ik the Comn 
had continued there over-long, his remedy had been, by his Action upon the Cale, 


but here no Title appears but only*foz the Plaintiff, co the Travers is bad, aud 


Judgment ought to be given foz the Plaintiff. 


And ſo accozdingly, by the Rule of the Court, Judgment was given, and ſo ) 


entred foz the Plaintiff. 


Termino 


udgment for 
je Plaintitf 
per Curiam. 


Po 
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Termino Paſche, 


2 Car. Banco Regis. 8 


Shury Plaintiff againſt Piggot Defendant. 


Entred Termin. Hillar. 1 Car. B. R. 
Rot. 1 24. 


FN an Action upon the Caſe, foz ſtopping ok a Mater⸗Courſe, which had An Action 
uſed to have its current from ſuch a place, thzough ſuch a place, and ſo Pork the Caſe 
to come into the Plaintiffs pard, and there to fill and ſupply a Pond 302010 | 

K. with water, foz the neceſſary watering ok his Cattel, that the Defendant hath Lacch. —_ 
erected a ſtone-wall, and ſo hath ſtopped this, that the Plaintiff wanted his wa- Noy 84. 
ter, and was by this dampnified. | Ben, 188, 
The Defendant pleaded in bar, a unicy of poſſeſſion in the Land of che 
u_ _ place to which, and of the Land thzough which, and of other Land, 
ot which, 6c. G I | | 
The only queſtion moved, and inſiſted upon was, Whether this unity of poſſel⸗ 
ſion, will extinguiſh this Water-Conrſe oz not. | 
This Caſe was argued at the Ear, and much debated, and foz further argu⸗ 
ment, the ſame was adfourned to another time, 1 
Afterwards, (S.) Termin. Mich. 2 Car. R. B. R. this Caſe was moved again, Term. ich. 
and urged, that by this unity of poſſeſſion, the Mater⸗Courle is not extinguiſhed; 2 Car. R. B. R. 
and koz this purpoſe, Coke 4 pars Terringhams Cale, 14 H. 4. fol. 7. profite ap- — ur — 
prender extinct by unity. 21 E. 3. fol. 2. a way extind by unity. 35 H. 6. fol. 5 5,56. — pars. 
a Warren not extinct by unity, he map hawk in his own Land. 16 Eliz. Dyer Tirringhams 
fol. 326. 13 Eliz, Dyer fol. 295. 11 H. 7. fol. 25. the Caſe of the Gutter not extinct Cale. 
by unity, as it was urged. Termin. Hillar. 36 Eliz. B. R. Rot. 1332. a Caſe be- 4 f. 4. f. Kc 
twen Herneden and Crowch, was urged, that ſervice of incloſure extinct by 
unity, and 39 Eliz. Harringtons Caſe was urged, in which ic was adjudged, that 
ſervice of encloſure ſhall be extinct by unity of poſſeſſion, and not to be afterwards 
revived, | 
Hillar. 4 Jac. B R. Jourden againſt Atwood, the Caſe of a Map adjudged, to be orden & At- 
erting by unity, as it was urged, and not to be revived. 24 E. 3. fol. 25. Common wood Cafe. 
extinct by unity, 24 E. 3. fol. 25. 
11 H. 4. fol. 5. A wap extind by unity. 


T 2 f Dodderidge 


mY Termin. P h. 1 Car. 8 Part III. 


— ä—— — — 


Dodderidge Juſtice, If J have a Pill, and a Water-Courſe unto it, he ſells the 
Land, he ſhall not top the Water, being matter of necellitp, and not like unto 
the Cale of: the why, herefoze vdt to be extinct by unity, becauff dr fieceſſity, 
and the län dafh | fen A rng. e 1 2 

The Reafon ok ſche Eale of encloſure utged is, betauſe the paefcripfion there 
vas interrupted, and therefoze all gone, and exting, and lo ic was adjudged, 


| 3 Jac. PA | 5 
128 The whole Court at this time ſeem' d to de clear ot opinion, that the Mater⸗ 
courſe here, was not eftine, by the unity of poſſeſſion, there being a great difference 
between this Caſe, and the Cale of rhe way. | | 
- Whitlock Juſtice, The Courſe of a Dp2ing, is a natural Courſe, and current, 
and to ſtop this, may be a Nuſans to the Common⸗Mealth, and a pzivace 
w2ong. | 
Term. Mich. Akterwards this Caſe was argued at large by all the four Judges, Term. Mich, 
2 Car. K. B. R. 2 Car. R. B. R. who all agreed in opinion, that Judgment ought tv be given fo; 
this Caſe ar- the Plaintiff, and that the Water-Courſe in this Caſe, is not extind, by the unity 
zued by the of - poſſeſſion. 5 | 5 
Judges. 1. Whitlock Juſtice. There is a difference between a Map, a Common, and a 
Water-Courſe, Bracton lib. 4. f. 22 1, 222. calls them ſervitutes prædiales, theſe 
which begin by private right, by pzelciption, by aſſent, as a way common, being 
a particular benefit, to take part of the pzofits of che Land; this is ertinc by unity, 
.. becauſe the greater benefit ſhall d2own the leſs z a Water-courſe doch not begin 
Pp preſcription, no2 pet by allent, but the ſame voch begin ex jute nature, having 
taken this courſe näturallp, and cannot be avertev. 5 
2. Jones Juſtice. This Mate, Courle is not extintt by the unity of polleſlion, 
the ſame being a thing which ariſeth out o the Land, any no incefeft at all; by 
this claimed in the Land, but quod currere ſolebat this way; and fv tv Have con⸗ 
tinuance of this. 8 = ons I „ 
3. Dodderidge Juſtice agreed herein, That this Water-Cotirſe is not *exting 
by the unity of polſefſion. * - ? 5 
1. Eecauſe the nature of this is to be current. 

2. Eecaiiſe it is allo a thing of neceſſity, foz the watring of Tattel, and a thing 
which of ucceſlity is to have continuance, the lame not to be extinct by a unity 
of poſſeſſion, as common appendant to arable Land, foz Cattel of the Plow, and 
becauſe appendant unto ancient arable Land, (S.) Hyde & Gaigne, to be only fo; 
Cattel (S.), Chivals & Beos, foz to plow the Land, and foz Bine, and Shep, 
foz to compeſter the Land. 1 5 3 

As to the Caſe of Maps, if they are pivate Ways, they are extinct by unity 

ok poſſeſſion, but not ſo, if they be Maps of neceſſity; as to the Church, oz to 
the Parket, and lo was Pophams Opinion in his time, upon this difference, 
where a Map ſhall be extinc, and where not, by a uͤnitp of polleſſton. 

The Cale of che Mater⸗Courle is upon the like Reaſon. 3 

11 H. 7. fol. 23. II H. 7. fol. 25. A notable caſe there of the Gutter, the reaſon there given, be- 
cauſe matter of neceſlity, where one had a Giitter running within che Tenemenc 
of another; doth purchaſe the Tenement, the Gutter remains, not extine 3 this 
being as necellary as it was befoze, 4 3 | 

2. Another Reaſon may be dzawn from the nature of Mater, the which will 
- naturally deſcend, and will make a Way, köz its paſſage, if ſtopped ; it is not 
poſſible to have luch to be ertinit by a unity ok poſſeſſion, .. SY 

Coke 4 pars. Coke 4 pars Luttrels Caſe of the Pill, and the Cale of the Dy-hotie, no. Pill 

Luttrels Cale, no Dy-houle can lſubſiſt without Mater. 
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Crew Chief Juſtice agreed herein, that this Water —_ 
: : ] courſe is not extind by th 
nnity of poſſeſſion ; thi - foe xtinct by the 
— p p his Caſe differs from the Caſe bf way, and common appen- 
Coke 4 pars fol. 35. in Tirringhams Cale. 3. | 
is extinct by a unity of yoſſeſſion ; and 2 7 EY — — ward Cnr 
out of — and ſo is 24 E. 3. fol. 25. ofit, which one hath fol. 38. C.. 
The whole Court agreed in the principal Caſe, that the W | | 
f . ater⸗c 
—_— 8 and accozvingly by the Rule —— 
£ ca in 1 [ x 2 
Plainciff, n Bar being not good) Judgment was given foz the Judgment for 
| tire Plaintitt, - 
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An Alphabetical 


T A B VER 


Containing the ſeveral 


Heads and Points in Law, 5 


That are Controverted and Adjudged in this Third PART. 


— — 


5 


Acceptance. 


r PF Hether the acceptance of Rent 
by the Lord, ſhall amount to 
admittance of the Copy-holder. 


214 to 219,231,232,233 
Actions. 


Whether an Action upon the Caſe lies 
againſt an Executor upon the promiſe of 
the Teſtator for a Marriage Portion. 235, 

236, 37,248,249 

Whether it may be brought by the Exe- 
cutor, againſt the Executor of an Executor, 
for a promiſe made by the Teſtator. 257 

Whether it lies againſt a Miniſter of Ju- 
ſtice for not Attaching the Goods of ano- 
ther, having a Warrant for it. 212 

Where it lies againſt a Sheriff upon an 
Eſcape, and where not. 198, 199, 200 

Where it lies againſt a Sheriff upon a 
Non Feaſans. | 200 

Where it lies de /candalis Magnatum 

226 

For a Conſpiracy and a Juſtification there- 

upon. 284,2 8552 86,287 


What things are requiſite to maintain an 
Action upon the Caſe for Words. 75,227 
Where words are actionable, they muſt 


. 


Several Actions may be brought for the 
ſame Words, if ſpoken at ſeveral times. 


; : 313 
Action for words ſpoken at ſeveral times, 
and ſo laid, and intire damages given, whe- 
ther good, 283 
Action brqught againſt Baron and Feme 
for words ſpoken by the Wife, the Jury 
find both guilty, whether good. 62 
Whether it lies for ſaying, Thou keepſt 
men to rob me; and what conſtruction is 
to be made in caſe of ſcandalous Words. 
167,168 
Whether for ſlandering a mans Title, if 
no certain damage be laid by ſpeaking the 
words. 76 
Whether ſlanderous words ſpoken of a 
mans Son, without averring he hath no 
more Sons, be actionable. 249,252 
Action for words mult not be ſupported 


by an Iunuendo. 226,150 
For the loſs of Marriage, it will lie for a 
man as well as a woman. A 48 


I was robbed, and thou wert privy to it, 
whether actionable. ; 249 
Thou art a Sheeplicaler, whether action- 
able. 303 
Thou haſt been indicted of Perjury by 
12 men, and haft compounded for the 
fame, whether actionable.  ' - and 
Thou haſt forged , Writings, for which 
thou ſhouldeſt loſe thy Ears whether acti- 


be directly ſcandalous, and not by Inference. 
3 


onable, 266,267,268 
Thou 
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Thou haſt forged my Fathers hand, 
whereby thou haſt received Rent, whether 
actionable. 265 

Thou haſt ſtollen, for which thou ſnouldſt 
be hanged, whether actionable. 266 
For calling a man perjur'd Knave, and 


perjur d upon Record. 283 
For calling a man Witch. 74 


Adminiſtrator. 


Where a man recovers-Debt as Admi- 
niſtrator, and hath the party in Execution, 
and-after finds the Wilt whereby he is made 
Executor, he ſhall not loſe his Execution 
upon the former Judgment. 112,113 


Admittance. 


Whether Dominus pro tempore may grant 
Admittances to Copy-holders. = 


Admiralty. 


Admiralty cannot proceed for Robberies 
upon the Thames. 
The Admiral ſhall not have the Goods 
that the Pyrate hath ſtollen, but only the 
Pyrates proper Goods, 148 
Pyrates Goods ought not-to be ſued for 
in the Court of Admiralty, but at the Com- 
mon Law. : 
What Suits are to be in the Court of Ad- 
miralty, and what not. 


Age. 


In a Writ of Dower brought againſt an 
Infant, or in any other Action where Dower 


is immediately in queſtion, Age ſhall not be | 


allowed. 138 

A Fine levied by Baron & Feme, the 
Baron dies, the Feme brings Error againſt 
the Heir of · the Conuſee, being an Infant, 
Age ſhall be allowed. 134 


Alimony. 


One committed by the High Commiſſi- 
on Court for refuſing to allow Alimony 
for his Wifes maintenance. 109 


| amended. . 


28 | 


| ibid. 


205 


— 


Amendment of Writs and Records. 


Variance between the Writ of Ni Prin 
and the Record in matter of ſubſtance, ſhall 
not be amended. 161 

In the entring of a Verdict, if the Clerk 


do miſtake in caſting up the ſum for Coſts 


and Damages, in the ſame Term it may be 
11 
If no Return be made by the Sheriff of 
the Venire Facias, being Album Breve, 
whether after Tryal and Verdict it may be 
amendable, | 220 
Where variance between the firſt and ſe- 
cond Declaration may be amended, and 
where not. | 227.228 
Where the Diſtring as is awarded againſt 
two, and the Venire Facias but againſt one, 
this ſhall be amended by the Plea-Roll. 
11 
If the Sheriff return a wrong Diftringas, 
with the right Pannel, whereby a Tryal is 
had, whether it be afterwards amendable, 
| | 180 
Whether it be good after the Tryal, by 
the Statute of 32 H.8.c.30, and that a falte 
'Writ ſhall be as no Writ. ibid, 
A Defendant appears by his Attorney, 
and no Chriſtian Name of the Attorney en- 
tred, whether amendable, 202 
In a Verdict, per Sacramentum proborum 
& legalium Hominum, was left out, whe- 
ther amendable. 208 


Appeal. 


The difference between a Citation and 
an Appeal, 7 
If an Appeal be from a Sentence of Di- 
vorce, whether by this they are not Baron 
and Feme again. 72 
Whether an Appeal does not ſuſpend a 
ſentence of Deprivation. 74 
Where Oyer is demanded of the Writ of 
Appeal, and of the Return of it; and of the 
Capias and of the Return of it, and of the 
Capias with Proclamations 3 and it is an- 
ſwered, Quod Vicecomes non miſit Breve, 
whether the Plaintiff at the day is to declare 
againſt him. 243 


Arbitrament 
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Arbitrament or Award. 


What power is given to Arbitrators, and 
how many things are incident to an award. 


64,68 


A reaſonable conſtruction is to be made 
of Awards. 66 
* They are not to be taken ſtrictly, _ 
largely in point of ſubmiſſion. 
If there be any contradiction in the * 
of an award, ſo that one part cannot ſtand 


with the other, the firſt part ſhall ſtand, and 
the other be rejected. 66 

A ſubmiſſion made of three ſeveral mat- 
ters to Arbitrators, an award made of any 
of them is good. 68 


Where the ſubmiſſion is of all injuries, 


and the Award is to releaſe all Debts and 


Demands, whether this doth exceed the ſub- 


Miſſion. 312 | 
An award is to take effect from the de- 
liver of it, not from the date. 313 
A ent. 
Aſſent to the firſt part of the Will, is an 
aſſent to the whole Will. 1 
Aſſigns. 


Leſſee for years aſſigns over his term and 


dies, whether the Aſſignee, or the Executor 


of the firſt Leſſee ſhall be ſued for the Rent. 
211 

Two joynt Leſſees rendring Rent, the 
one aſſigns over his intereſt to another, whe- 
ther a joynt Action of Debt lies againſt 
them both, or ſeveral Actions. ibid. 
What things are aſſignable over, and 


what not, and whether contingent benefits 


may be aſſigned over. 254,255 


222 


Where the Iſſue of Tenant in Tail fhall 
recover by an Aſſiſe. 46 
In an Alliſe for diſſeiſing one of his Com- 
mon in one place, and he claims this 
by preſcription in another place, whether 


the Venire Facias is to be of both places. 
80 


Aſſumpſit, 


Aſſumpſit to pay for ſuch nicelfakes 28 4 
ſick man ſhall want, whether the Plaintiff 
need declare the particulars of what neceſſa- 
ries he provided, or only what the total 
comes to. 3 

Aſſumpſit to give a horſe in conſideration 
of a Leaſe of Lands for 21 years at 10 l. 
Rent, the Plaintiff declares he made a Leaſe 


{hall be intended on the firſt Contract. 35 
Grounded upon a -confideration pal, 
where good and where not. 187,188 


Where a man buyes a quantity of Corn, 
and promiſes to give ſo much for it, as the 
Plaintiff ſhall fell the xefidue of it for; whe- 
ther the Plaintiff ought not to give the De- 
fendant notice for how much he fold the 
reſidue, before he requeſts payment. 86 

If one aſſume to pay mony to another 
within a year, and no certain time limited, 
whether he ought not give notice of the 
tune, that he may attend it. 153 

If a man promiſe to pay mony to ano- 
ther at his return from Rome, he ought to 


pay it at a convenient time after his Return, 
without requeſt, 159 


Attourney- General. . 


Unleſs he move for the King not to 
move before a Serjeant. 32 


Audita Querela. 


Whether a Purchaſor may have an Au- 
dita Querela before he receives hurt, or not. 
197,198 


In an Audita Querela the Plaintiff need 
not preciſely ſhew, that he was Tenant at 
the time of the Extent. 309 


Authority. 


The difference betwixt an Authority and 
an Intereſt. | % 65,65 


without mentioning any Rent, whether it 
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Bayl. 
Here Bail ſhall be diſcharged, and 


V | where not. 192 
Upon a Writ of Error, if the Error aſ- 
ſigned be matter in Law, Bail is taken : if 
matter in Fact, no Bail is taken till it be 
tryed. | 62 
Man-ſlanghter not Baileable, if confeſſed 

by the party 113 
A Bail bringing in the principal, upon a 
ſecond Scire Facias diſallowed. 182 
A Principal rendring himſelf, pending a 

. Writ of Error, whether the Bail is thereby 
diſcharged, 191,192,331 
A Principal giving in Bail, upon the Sta- 
tute 3 Fac. c. 8. being Plaintiff, in a Writ of 


Error returnable 3 February, upon the ſe- 


cond of February, venit bic in Curia, & 
rediddit ſe, whether by this the Bail be diſ- 


charged, the ſecond of Febr. not being | 


Dies Furidicus. 191 

Where an Action is brought againſt an 
Executor, he ſhall not put in ſpecial Bail, 
unleſs in a caſe of a Devaſtavit. 317 


Baron and Feme. 


Where an Action is brought againſt Ba- 
row and Feme, for a wrong dane by the 
Wife, the Judgment is, that both be in i- 
ſericordia. 3 151 

Where the Husband is to join his Wife in 
the Action with him, and where not. 163, 

164,165 


Chancery. 


1 Chancery is not to meddle aſter a 
Judgment at the Common Law, and 


the ſame affirmed by Writ of Error. 118 
Where a man is wronged by Decree in 
Chancery, the beſt remedy is by Petition to 
the King to refer it to the Judges. ibid. 


Condition. 


Where a Condition is created with an 
Eſtate, whoever hath the Eſtate, ought to 
perform the Condition. 59 

Where the proviſo in a Leaſe is, that if 
the Rent be behind, it thall be lawful for 
the Leſſor and his Heirs to reſtrain, this is 
no good Condition. 155 


| 


— be Gharach of the Condition 
of a Bond. 210 


Con ſideration. 


What ſhall be a good conſideration to 
raiſe a Promiſe, and what not, and where 
payment of mony ſhall be a good conſide- 
ration, and where not. 162,163, 187, 188, 

222,223 

Where the Defendant upon an Account + 

is found to be in arrear, whether In Con- 
ſideintione inde, without naming the for- 
bearance, be good. | 208 
Whether the conſideration of forbearance 
only be good. ibid, 
Where a Condition paſt, and where con- 
tinuing, is good to raiſe a promiſe. 222,223 
Where there is but one Conſideration, 
and divers Branches, whether it ſhall be bat 
as one promiſe in point of performance, 231 


Conſtable. 


Whether a Conſtable may make a De- 
puty. 77:78 
Whether a Deputy-Conftable upon an 
Action brought againſt him, and found for 
him, may have the benefit of the Statute of 
7 Fac. c. 5. for double coſts. ibid. 


Continuances 


Of Continuances,and the Entry of nw 
20 
Whether a Continuance may be entred 
after the Writ of Enquiry of Damages, and 
whether the Plea be ended by the firſt 
Judgment. 208, 209 
Where a Continuance ſhall be entred up- 
on a day certain, and where not, and what 
ſhall be a good Continuance. 233 


Conuſance. 


Whether the Executors of a Judge ſhall 
certifie the Conuſance of a Fine taken by 
a Judge. 216 


Contract. 


Where a Contract made with a Feme 
Covert, and a fale made by her, are good. 
90 

Copy 
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Copy holder. 


What ſhall be a forfeiture of a Copy- hold 
Eſtate. 80,8 1,268,269 
That may make a forfeiture in a Copy- 
hold for life, which will not in a Copy-hold 
of Inheritance. 81 
The difference between a Copy-holders 
withdrawing and denying his Suit, 80 
What ſervice is required of a Copy-holder 
and upon what notice. 268,269 
Copy-holder of Inheritance having no 
cuſtom to cut down Trees, whether the 
Lord of the Mannor may cut them * 
282 
Copy-holder by Cuſtom * — Trees 
for Reparations, he ſhall have (ie Top, Lop, 
and Bark, towards defraying the charge 
thereof. | ibid. 
Copy holder in Fee comes into the Lords 
Court, takes a new Eſtate from the Lord to 
himſelf for his life, after to his Wife for her 
life, after to his Son for his life, whether 
this is a giving up of his Inheritance, or 
amounts only to a ſurrender. 81 
A Copy- hold Eſtate deſcends, whether 
the Heir before admittance may enter, and 
have an Action of Treſpaſs. 216 
The difference between a Copy-hold E- | 
ſtate by deſcent and ſurrender. 216,217 
A Copy-holder ſurrenders before pre- 
ſentment, whether he that ſurrendred, or 
he to whoſe uſe it was, ſhall take the pro- 
fits. 217 
Copy-hold Eſtates are not within the Sta- 
tutes of Monaſteries and Chantries. 152 
A Copy-holder ſurrenders his Eſtate in- 
to the hands of two Cuſtomary Tenants to 
be preſented, the Lord will not hold a 
Court, whether he that ſurrendred may have 
an Action on the Caſe againſt the, Lord. 
| 217 
A ſurrender is made into the hands of 
two Cuſtomary Tenants, and the Copy- 
holder dies before it is preſented, whether 
this ſhall make an alteration or not. 215, 
216,217 
The manner of a. Cuſtomary ſurrender 
when to be, how, and by whom. 218,219 
A ſurrender is made into the hands of 
two Cuſtomay Tenants, who die before any 
Court held, who ſhall preſent the ſurrender. 
215,216,217 


Whether one may be a compleat Copy- 
holder before admittance of the Lord. 237, 
238,239.240 

What fhall be a breach of Cuſtom by a 
Copy-holder. 268,269 


Corporation. 


Where Liberties are granted to a Corpo- 
ration, which afterwards are repealed, whe- 
ther a new grant with reference to thoſe 
Liberties, be good. 292,293 


Covenant. 


An Action of Covenant brought by the 
Husband alone, for not repairing of Mills, 
being a Patentee with his Wite, whether 
well brought. 164,165 

Where words ſhall be taken for a Cove- 


nant, without expreſs words cf the Cove- 


nant. >. = #6 
Where an Action of Covenant lieth with- 
out ſealing the counter part. 163,164 


Of what Covenants and conditions at 
the common Law an atlignee may have be- 
nefit. 164 

Covenant to make a Leaſe to the Plaintiff 
or his Aſſigns for three lives, as he ſnould 
nominate, he names himſelf and two others, 
the Defendant refuſed to make the Leaſe, 
whether an Action of Covenant lies againſt 
him. 168,169,170 

A Covenant to make a Leaſe upon re- 
queſt for three lives, to begin at Lady day, 
the requelt is not made till after the day, the 
Defendant refuſes to make the Leaſe, whe- 
ther a breach of Covenant lies againſt him. 

169,170 

A man Covenants to grant an Advowſon 
to another, what time he hath to do it. 169 

A Parſon Covenants another ſhall enjoy 
his Lands for 21 years, and afterwards re- 
ſigns, he ſhall be bound by his Covenant. 203 

Thedifference between a Covenant made 
by one who is owner of the Land, and by 
a Stranger who hath nothing in the Land. 


| 204 
What diſturbance ſhall be a breach of 
Covenant. 204,205 


Where a Covenant ſhall amount unto a 
Leaſe, and where not, 204,250,251,252, 
255 


d y 2 Courts 


An Alphabetical Table 


to the Third Part. 


Courts. 


miſſion Court not good. 48 
Whether they may examine one upon 
Oath, upon Articles exhibited againſt him 
upon a penal Law. 49,50, 5152,53 
What perſons they may examine upon 
Oath, and what not, 49 
If Articles be there exhibited againſt a 
man, he ought to have Copies of them; if 
denyed, a Prohibition lies. 51 
Slandering the Proceedings there, not 
puniſhable in that Court, but at the Com- 
mon Law. | 146 
The Court of Kings Bench may prohibit 
any Caurt, if they exceed their Juriſdiction. 
120 

Cu ſtom. 


Cuſtuma Magna, when granted, and 
why: - 15 
By ſpecial Cuſtom an Infant may deviſe 
Gavelkind Lands at the age of 15 years. 


215 
The Law hath a ſpecial regard to parti- 
cular Cuſtoms. ibid. 


By the Cuſtom of Rent, if a man be 
hanged for Felony, the King ſhall not have 
Annum, Diem & Vaſtum, nor the Lord 
any Eſcheat of the Lands. ibid. 

A Cuſtom to do a wrong is no good Plea 
in Bar of an Action of Treſpaſs. 326 


Damages. 


1 brought for two things, 
Judgment given for the Plaintiff, 
upon a Demurrer, and upon a Writ of En- 
quiry, the Jury gave entire Damages; whe- 
ther . x 258 

The difference where Damages entire 
may be given and where: not. 258,283 

Entire Damages given for words ſpoken 
at ſeveral times, brought m two ſeveral 
Actions, not good. 283 

Vide Action. 


Deceit. 


If a man ſells Purple for Scarlet, and war- 
rants it Scarlet, no Action of Deceit will 
lie, 95 


A Commitment from the High Com- | 


Fraud without Damage, or Damage 
without Fraud gives no cauſe of Action. 


95 


Declaration. 


Surplaſage ſhall not vitiate a Declaration 

8 
If two Declarations be againſt the how 
perſon in the fame Suit, and Judgment is 
given upon the ſecond Declaration, which 
differs from firſt, whether this ſhall be 
amended according to the tuft. 84.85 
The time when the Plaintiff is to declare. 
214 
Of amendments of Declarations. 213, 

| £14 
A Declaration in Aſſumpſit againſt the 
Defendant, for not finding his Apprentice 
with Meat, Drink, and Apparel, and does 
not ſhew he put him to be his Apprentice, 
whether good. 221,222 
A Declaration in Debt by an Adminiftra- 
tor, without ſhewing forth Literas Admi- 
niſtratorias, a Verdict upon Nil debet for 
the Plaintiff, whether this Declaration may 
be amended, and whether the omiſſion be 
matter of ſubſtance. 223 
In the Common Bench if the ſecond De- 
claration be entred, Alias prout patet, whe- 
ther this refers to the firſt Declaration. 228, 
229 
A Declaration ſor words ſpoken of a 
mans Son, not averring he had no more 
Sons, whether good. 249,250 
The Plaintiff upon the imparlance Roll 
declares in Debt, and upon the Plea Roll 
in Treſpaſs, the Plaintiff hath Judgment; 
this variance makes the Judgment erroni- 
ous. 229 
A man is ſued upon two Bonds, having 
paid ten pounds in part; the Plaintiff de- 
clares ten pounds was paid in part, but does 
not ſhew upon which Bond, whether the 
Declaration good or not. 244 


Debt. 


Debt upon a Bond taken of an Appren- 
tice, to deliver up a juſt and true account, 
whether void by the Statute of 5 Eliz. c. 4. 
and what Bonds and Contracts are within 
that Statute. | 170 

Debt upon a Bond wherein two are 
bound, 
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bound, conditioned if they or either of 
chem upon requeſt ſhould pay, payment re- 
queſted of one, and declares the other did 
not pay, whether a breach or not. 210 
Debt for Rent brought againſt the Aſ- 
ſignee of one Leſſee tor years, and againſt 
the Executor of the other Leſſee, in the 
Debet & Detinet, whether well. brought. 
211 

Debt for Rent grounded upon a Demiſe, 
continues {till the ſame, notwithſtanding any 
alteration made by the Tenants. 211,212 
Debt upon a Counter-Bond, what dam- 
nification ſhall cauſe a forfeiture, whether a 
non-payment of the mony at the day be a 
forfeiture upon a non dammificatns pleaded. 


2337234 
Deed. 


If a mans right depend upon a Deed, 
and he loſe his Deed, he loſeth his right, 
and no remedy for him. 79 

In cujus rei teſtimonium, is no eſſential 
part * Deed or Obligation, if there 
be ſufficient words in the Daed to bind the 
Party. 302 

Demiſe. 


A man demiſes a Warren to another, if 
the Soil be in him it doth likewiſe pals. 
i 22,83 


Depri vation. 


If a Parſon be deprived, and appeals, 
whether by this he is a Parſon again, and 
may have an Action of Treſpaſs. 72 


Deputy. 
Allowable in Miniſterial Offices, but all 
Returns made by them ought to be in the 
name of the principal Officer. 78 


Deviſe. 


A Deviſe de proxima preſentatione being 
made by the preſent Incumbent, who had 
the Advowſon, is good. 42,43 

Where a Deviſe ſhall prevent an Eſcheat. 


43 
A Deviſe of the profits of Land, is a De- 
viſe of the Land it ſelf. 105 


| 


Whether a determinable Fee-fimple be 
deviſable within the Statute of 32 H. S.. 1. 
of Wills. 184,185,186 

A man deviſeth Land to A. in Fee, and 


if he dies without Heirs, then B. to have the 


Land, whether this be a good Deviſe to 
B. or not. 195 


Diſclaimer. 


By the Predeceſſor binds the Succeſſor. 
15 


Di ſcontinuance. 


If upon a Writ of Error; the entry be 
Ceſſet placitum quouſque, without ſaying, 
uſque ad proximum Terminum, whether a 
ditconfinuance or not. 233 


Diſtreſs. 


What things are diftrainable, and what 
not, and in what places, and where not. 
290,291 


& 


Election. 


Wo are bound in a Bond, conditioned, 
if they or either of them ſhall pay, the 
Obligee hath his election to require pay- 


ment of which he will. 210 
Embaſſador. 
How far priviledged, not in caſes of Trea- 
ſon. | 27.28 
Error. 


In a Quare Impedit, it Colts be aſſeſſed 

by the Jury, no Error. a 174 

In a Quare Impedit, if the Plaintiff hath 

judgment, & Breve Metropolitano is grant- 

ed to him, where it ought to be Breve E- 

piſcopo, it is no Error. 174 
Vide Quare Impedit. 


Ihe not entring of Bail by an Attorney 


who was retained for it, and had a War- 
rant to do it, ſhall not be Error to reverſe 
judgment. IST 
A Writ of Error lieth not upon a judg- 
ment given in the Stannery Court, for any 
matter touching the Stanneries. 1835116 
Vide Stannery. | 

Errox 
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Error brought for ſuing in the Court of 
Admiralty for a thing done infra corpus 
comitatus. 205 

An Original Writ varying from the 
Court in matter of Subſtance, is Error not 
amendable by the Statute of 18 Elix. cap. 
14. of Feofails. 224 

If Error be aſſigned to reverſe a judg- 
ment which proves no Error, yet if there 


be other Errors appearing to the Court in the 


Record, the Judgment ſhall be reverſed. 229 
Whether variance between the firſt and 
ſecond Declaration be Error. 228, 229, 230 
A Writ of Error cannot be brought after 
the award of the Court, and before any 
Judgment entred. 233 
Two ſeveral Aſſumpſits laid, the one 
void, the other good, a verdict for the 
Plaintiff, and intire damages given, this 
Error. 235 
If a Principal render himſelf pending the 
Writ of Error, he ſhall not be in execution 
till the Writ of Error be determined. 332 
Where a Writ of Error hath a long Re- 
turn, it ſhall be no Superſedeas to the Ex- 
ecution, but it ſhall be preſently m—_ 
| 5 
Judgment ſhall be reverſed by Writ of 
Error for want of Pledges. 61, 275,276,277 
If the Defendant appear by his Attorney, 
and no Chriſtian name of the Attorney en- 
tred. it is Error. 202 
If one be attainted for Treaſon, no Writ 
- of Error ſhall be brought, without a Petiti- 
on to the King for his allowance. 71 
And if a man be attainted and executed 
for Treaſon no Writ of Error ſhall be 
brought. ibid. 
The ſame day Writs of Error are taken 
out, the Clarks ought to mark the Roul to 
prevent Antidates, 114 


Eſcape. 


The Gaoler ſhall be chargeable for the 
eſcape of a Feme Covert, where her body 
is in execution. 150 


Efate. 


Where an Eſtate tail ſhall be by implica- 
tion, and where not. 195 


A man doth Covenant that one ſhall 
have his Land till the arrerages of Rent be 


— — 


paid, what Eſtate he hath by this. 250, 
251,252,253.254,255 

A Fine levyed to the uſe of one, till ten 
pounds be levied, what Eſtate this is. 250, 
| 251,252 
Land given to one and his Heirs, haben- 
dum to him and the Heirs of his Body, an 
Eſtate tail. 193 


Executor. 


E xecutors ſhall not have advantage of a 
priviledge that was perſonal to their Teſta- 
tor, as that of being diſcharged of Priſage 
to a Citzen. 4 

See Priviledge. 

Executor grants omnia bona & catalla 
ſua, what he hath as Executor will not paſs 
nor can he forfeit them by Utlary, 6,7 

Debtor makes Debtee his Executor, he 
may retain ſo much and pay himſelf, 7 

The Executor of a Citizen diſcharged of 
Pontage, or of a Tenant in ancient demeaſn 
diſcharged of Toll, ſhall pay Pontage and 
Toll, for the diſcharge was to the Perſon, 
not to his Goods. 10,14 

In Treſpaſs by the Executor for Goods 
taken from him which were the Teſtators, 
he ſhall call them bona & catalla ſua, if 
taken from the Teſtator, bona Teſt atoris. 


II 

A Villein Executor ſhall not make the 
Teſtators Goods perquiſite to the Lord. 19 
An Infant Executor appears by his Attor- 
ney, where he ought to appear by his Guar- 
dian, whether Error or not. 180 
An Executor may be ſued before probate 
of the Will, but cannot ſue before. 73 
Where an Action is brought by an Exe- 
cutor, ratione Teſtamenti, whether the De- 
fendafit may by way of Plea appeal from 
this Will, or not. — 


Execution. 


If one be delivered to the Sheriff in exe- 
cution by the Kings Writ, he is preſently in 
execution and in his Cuſtody, without his 
laying hands on him to arreſt him, per 
Coke Chief Juſtice. 62 


Expoſition of Words. 


Scot and Lot are particular payments im- 
poſed 


** erat 2 


An 
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poſed upon every one, but extends not to 


one who is commorant in another place. 
16 


Prifage, or Priſa from Prender. 21 


F eoffment, 


bi Feoffment made to one and his Heirs 
as long as J. S. ſhall have Heirs of his 

Body, to the uſe of him and his Heirs : 
What Heirs by this ſhall have the Land. 184 
A man makes a Feoffment in Fee to the 
. uſe of himfelf for life, after to the uſe of eve- 
ry one of his liſues Female, and to the Heirs 
of their Bodies, after to the uſe of one 
Daughter at one time, of a ſecond at ano- 
ther, and a third at another: whether in 
this caſe they are Joyn-Tenants. 101 
A Feoffment in Fee made, reſerving the 
Profits, a void Reſervation. 105 


Fee-ſimple. 


A Feoffment at the Common Law, made 


to one, and to the Heirs of his Body, is a 


Fee- ſimple conditional. 184,185,186 
If Land be given to one and his Heirs as 
long as F. S. ſhall have Iſſue of his Body, 
the remainder over 3 this is a Fee- fimple 
determinable, and the remainder void. _ 
| I 
If a determinable Fee-fimple be limited 
to one and his Heirs, during the life of ano- 


ther, it is not deviſable within the Statute |. 


32 H. 8. cap. 1. of Wills. ibid. 
What words ſhall be ſufficient to make a 
Fee-ſimple , and whether the word Suc- 
ceſſor ſhall make a Fee-limple in a private 

| perſon. 192,193,195 
One Fee- ſunple cannot depend upon 
another, 195 
A Deviſe made of Land to J. S. paying 
to F. D. and his Heirs ſo much, whether a 
Fee-ſimple by the limitation of * 
, ibid. 

A man may be ſeiſed of Fee-limple 
Land, Secundum conſuetudinem Manerij. 


231 
Fines of Lands. 
Where the ſpecial uſes of a Fine fhall be 


directed by a general Covenant, and a pre- 
cedent Feoffment ſhall rule and direct a fub- | 


— 
— 


| 


ſequent Fine, and where a Fine is to be ru- 
led and directed according to the precederit 
agreement aid eſtate made by the parties. 


256,257,258 | 


Fines impoſed. 2 
Whether a Priſoner in the Marſhallis, 
may by the motion of the Marſhal be tined 
for a miſdemeanor, endeavouring to make 
an eſcape, or to be kept in arts Cuſtodia, 
245 


Forfeiture. 


Whether the Husband being utlawed, 
ſhall by this forfeit the Goods he hath in 
right of his Wife as Executrix. 210.211 

What ſhall be a. forfeiture of a Copy- 
hold Eſtate. 268,269 

Vide Copy- bold. 


0 
Forreſt. 


Of the Forreſt-· Law, and whether Sheep 
may depaſture there. 213 
Whether a man being fined at the Juſtice- 
Seat, and refuſing to pay, may not be com- 
mitted to priſon. | ibid. 
The Statute of Charta de Ferreſta is in 
affirmance of the Common Law. ibid. 
Infra les doles de Forreſt, how to be 
taken. 213,214 


A 


Grants. 


Man is bound to grant an Advowſon 
what time he hath to perform this, 
169 

Vide Covenant. 


Grant of the King. 


Grants of the King in diſcharge of Pri- 
ſage of Cuſtoms of Taxes, &. good. 5 
Grant probis hominibus Villæ de Dale, a 
good name to incorporate them. ibid; 
Grant of the King ſhall have a liberal 
conſtruction for the Honour of the King; 
6 
The Kings Grant to à Corporation ex- 
tends to every particular member of it per- 
ſorally in ſucceſſion. 9 
The King grant omnes terras dominicalet 
Manerij 
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. Manerij de D. the cuſtomary Lands, though 
in Law parcel of the demeſn, paſs not. 14 
The King grants that all the Tenants of 
ſuch an Honour ſhall be diſcharged of Toll, 
this extends only to immediate, not to me- 
diate Tenants, 1 
The King pardons one who is Executor 

to his Debtor, omnia debita ſua, this ex- 
tends not to the Teſtators debt. ibid. 
_ King Fobys Grant to Lys to be quit of 
Toll, confirmed by H. 3. 16 
The King cannot grant away purveyance 
tis inſeparable from his Perſon, but Pri- 
ſage is ſeparable by way of diſcharge, not 
by way of Grant. 22 


Guardian of the Spiritualties. 


Who is to be Guardian of them, ſede 
vacante. 176,177,178 


Habeas Corpus. 


EE to one detained in Priſon for 
ſuſpicion of Piracy after nora mus 
found upon Indictment in the Admiralty. 
. 27 

A return of a former term upon a Ha- 
bear Corpus,” {ſhall not be read without a 
new Habeas Cor pus. 54 


lediitment. 


Or forcible entry naught for omitting in 
whom the Free-hold was. 71 

The beſt way upon an Indictment is not 
to recite the Statute in certain, but contra 
formam Statuti. _—_ 

No Indictment of Perjury lies upon the 
Statute of 5 Elix. for a falſe Oath before 
a Maſter in Chancery. 22 

An outlawry upon an Indictment ſhall 
be reverſed, if but 14 days between the 
two county days. 171 


Indictment upon the Statute of 2 3 Elix.. 


e. 10. for taking Partriges, cum retizs quaſht, 
becauſe no ſuch word. 178 

The addition in an Indictment coming in 
after the Alias dictus, not good. 296 


Induot ion. 


Curatas legitime inveſtitus is all one 
with inductus. 20 


The La tales car of a Curate before 
Induction, being legitime inſt itutus. 310 


Infants. 


In what caſes they fhall be bound. 50 
Where an Infant ſhall be charged with 
his protniiſe for board, and where not. 188 


Inkeeper. 


In what caſes he may retain a mans Horſe 
for his meat, being left there by a ſtranger 
to the owner. 269,270, 271, 289 


Imuendo. 


The force of it, how far it ſhall operate. 
| 266.,267.,268,72 


Foynt-Tenancy. 


A Leaſe made by one joynt tenant ſhall 
bind the furvivor. 131,122 

Where there be two joynt tenants for 
life, and one of them makes a Leaſe for years, 
if he and his companion live fo long, if the 
other ſurrender his Eſtate and take a new 
Eſtate from the reverſioner, and the Leſſor 
die, the Leaſe is determined, and ſhall not 
bind the ſurvivor. 134 


Fointure. 


The Wife of a baniſhed man being ba- 
ni{ht by Parliament ſhall have her joynture, 
but cannot bring her Writ of Dower. 188 


Judges. 
Whether Judges of Aſſize may give 
jadgment in a Quare Impedit. 176 
Judgment. 


Whether in the entring of a Judgment, 
Ideo conceſſum eff, or ideo videtur Curiæ, 
be good or not, 93 

Judgments given in Court not to be 
avoided, but by Attaint or Writ of Error, 


42 

Where a Judgment and right do meet 
together, a man ſhall be in by right. 47 
Where a Judgment ſhall be entred upon a 


ni bil 
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nibil dicit, and where not, but upon mo- 
tion in Court. | 209 

What ſhall be a good entry of Judg- 
ment, and what not. 


upon an — — for the whole 


having title to a moitty, and where not, 185 


Fariſdliction. 


Of a County Palatinè doth* extend | 
throughout the whole County. 158 


Fury. 


Twelve Jurors only appearing, and being i 


adjourned to another time, two more of the 
principal Pannet appearinig and beiiig ſworn 
whether Error or hot. 38 
lf a man be bound to pay a ſum of mo- 
ny within ten days after the death of J. S. 


this proof not to be by Jury. 57 
Tftificaticn, 


What ſhall be a good Juſtification in aſ- 
fault and battery. 196,17, 198 
Whether a man may juſtiſie a battery for 
2 Nuſans to his poſſeſſion or not, and where 
a man may juſtifie in defence of his poſſeſ- 
fon; and where not. a 
The difference where one juſtifies in ano- 
ther County, and ſhews a ſp&al cauſe 
thereof. 209 
A juſtification in Treſpaſs by force of a 
Leaſe for years made by Husband and Wife; 
he being Lord of the Mannor in right of 
his Wife, without ſhewing how the Hus- 
band and Wife came to the Eſtate, whether 
good or not. | 281,282 
What ſhall be a good Juſtification in an 
Action of Conſpiracy. 284,2 85,286,287 


King. 


Here two matters are alledged for the 
King, there the moſt material oa 

to be traverſed. 89 
One preſents by Uſurpation upon the 
King, and after the King preſerits him again 
whether they be void. 90 
Whether the King be bound by the Sta- 
tute of 5 Edw. 6. c. 16, for buying Offices. 
91 


162,163 N 
here a Judgment ſhall be fot-a moiet 3 | 


King, but by his Letters Patents. 


| Leifes - 
A Man leafes his Land of a certain 
'& yearly value to one, till his Debts are 
paid, with livery, whether he hath a Free- 
hold. ff | 100 
by the 
154 
A Leaſe made 2 5 May, babendum a datu, 
whether it ſhall begin the 25 day of May 
or not, with the difference where the day is 
parcel of the computation of time,” and 


Leaſes by Indenture, ſeſdom made 


+ where it is parcel in the point of intereſt, 


Fo 294 5 by 
Where the day in a Leaſe ſhall be — 
five. and where not in caſe of Inrolment, 
and whether a Leaſe made habendum a 
data & à die datus be all one. ' 204 
Whether a Covenant that one ſhall have 
his Land for a time or a licence or articles 
of agreement ſhall amount to a Leaſe. 207, 
”_ _ 204,205,250;251,252,253 
The difference between a Leaſe in pet- 
ception of protits, and a Leaſe in point of 
Intereſt, 2 299 
Two joynt Leſſees rendring rent, one 
Fronts away his Intereſt to another, a joynit 
Action of debt lies againſt them both, 211 
A man covenants J. S. ſhall have his 
Land until the arrears of Rent are paid him, 
whether this ſhalt amount toa Leaſe. 2 50, 
| | | 251,252,253 
A Prebend makes a Leaſe of part of his 
Prebendary, which is confirmed by the 
Arch-Biſhop who is Patron, but not by the 
Dean and Chapter, whether this Leaſeſhall 
bind his Succeſſor. 290 
A Leaſe is made wherein all great Woods 
are excepted, a ſecond Leaſe is made with- 
out this exception being before uſually de- 
miſed; whether this Leaſe be within the 
Statute of 13 Elix. c. 10. 290,291 
J. S. and a feme ſole are joynt tenants, 
the feme takes Husband, and then Husband 
and Wife, by indenture joyn in a Leaſe of 
the moiety of the Land for 80 years to F. D. 
if the Wife and her Companion ſhall ſo long 
live; the Wife dies, living the Husband, 
F. S. the Survivor enters upon J, D. the 
Leſſee to avoid the Leaſe, whether this Leaſe 
ſhall continue; or be avoided by the furvi- 
ving Joynt-Tenant. 272,273,274,275 
If a Leaſe be made for three years, and 


& 2 lo 


' ſo from three years to three years, and ſo 
from three years to three years, this is a 
Leaſe for 12 years. 158 


Licence. 


Where a Licence in Law is given to a 


man to enter into an Inn or other place. 
* | 269,270,271 


London, 


How far the Citizens there are diſcharged 
of Priſage by the Charter of 1 Edw. 3. 
and whether it extends to their Executors. 

A: I2 & uſque 27 

Pupilla oculi Regis Civitas London. 3 

Called Camera Reps. . ibid. 

Who ſhall be reputed a Citizen, as to the 
being diſcharged of Priſage. 4 

He muſt be Civis Incola, and not barely 
Cius Aotalus made Prize. ä 


He muſt have an Houſe, not domicilium, 


for taking Chambers to traffick will not 

ſerve. 9 
Vide Priſage. 

A Woman po Citizen to be diſcharged 

of Priſage. 10,14 


Citizens of London, no Battel ſhall be 


d againſt any of them. 16 

1 one that hath Land in London, 
may deviſe in Mortmain, though no Ci- 
tizen. 16 
London is Cor Regni. 21 
Major of Londen Chief Butler at the Co- 
ronation, and allowed fo, 1 H. 4. ibid. 
Whether by the Cuſtom of London a 
Legacy may be attacht for Debt by a for- 
reign Attachment. 243,244. 
How long In-keepers may detain Horſes 
for their meat by the Cuſtom of London. 


269,270,271 
Lyn. 
Dicharge of Toll. 16 
Miſericordia. 


Where one ſhall be in Miſericordia pro 
falſo clamore, and where not. 23 1, 
132 
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Miſ reckonins. 


In an Action of Covenant or Aſſumpſit, 
where damages only are to be recovered, 
ſhall not abate the Action; but it is other- 
wiſe in an Action of Debt. 156 


Mzsſt akes by the Clerk. 


Where the Diſtringas is awarded againſi 
two, and the Venire Facias but againiſt one, 
this Error ſhall be amended by the Plea 
Roll. | 311 


Murder. 


What ſhall be Murder, and what Man- 
ſlaughter, in caſe of a Challenge ſent and 
accepted. 171,172,173 


New.. 


T. a man report falſe news, he ought 
to bring in the party which ſpoke the 
words, or elſe he ſhall be adjudged the 
| ſpeaker of them. 225 


Notice. 


Where A. promiſeth to pay mony to B. 
upon his Marriage-day, there needs no no- 
tice to bg laid in the Declaration, but only 
a requeſt, for that is a ſufficient notice, 

| 27 

Where notice is neceſſary to be * ⁊ 7 

fore the Action brought, and where not. 


236,237 
Nuſans. 
Whether a Nuſance may be abated by a 


Feoffee, before he receive any prejudice by 
it or not. 197,198 


Obligation. 


V Here the Condition of a Bond is 
| not for payment of mony, but 
to perform a collateral thing, the payment 
of mony in lieu thereof is no good _ 
a 14 

Where one is bound to perform an Act 


to the Obligee, performance to a Stranger 
by 
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by the appointment of the Obligee, is no 
good plea. | 149 
Obligation not performed by reaſon of 
the Obligees AR, ſhall not be forfeited, 31 
He that is bound for a ſtrangers Act, is 
bound more ſtrictly than for his own. 


Officers. 


The difference between Judicial and Mi- 
niſterial Officers. 78 


Ordinaries. 


Ordinaries calling Executors or Admi- 
niſtrators to an account, a new Incroach- 
ment, and not like long to continue, per 
Flemming · 11 


Parſon. 


Parſon covenanted with another for 
his Tithes, and after reſigns, and an 
Action of Covenant is brought againſt him, 
who pleads the Statutes of 13 Elix. c. 20. 
and of 14 Eliz. c. 11. for non-Reſidency, 
whether this Plea be good. 202,203 


Patents. 


Where a Judicial Patent (hall reveſt one 
in his ancient right. 46 

If a man pleads Letters Patents from the 
King ( which the Attorney General con- 
feſſes) and does not plead, hic in Curia 
prolat* : he cannot have Judgment, neither 
can he plead anew, but Judgment muſt be 
given for the King againſt the Patentee. 58 


Perjury. 


No man ſhall bring an Acticn upon the 
Statute of Perjury, but he that is the party 
grieved. 147 


Pirate, Piracy. 
No Piracy between Enemies. 28 
Pleas and Pleading. 


A Plea ſhall be taken ſtrongeſt againſt 
im that pleads it; and if it be a Plea in 
Bar, it muſt be certain to all intents. 39 


— — 


ä 


—— 


Whete a Plea ſhall be good, and where 
not, and where it doth amount to the Gene- 
ral Iſſue, with the difference between a Do- 


chration, and a Plea in Bar, 196, 197, 
198,209 

What ſhall be departure in point of 
pleading. | 203, 204 


Whether in pleading a Statute, to ſay 
only quod in Statuto continetur, be good. 
205 

The ſureſt and beſt way in pleading a 
Statute, per Coke. 212 


Performance of a promiſe is pleaded,” 


and one part of it is omitted, whether aon 
aſſumpſit modo & forma, be a good Plea, or 
not. 221 
In Trover and Converſion of ſome Hogs- 
heads of Cydar, the Defendant pleads Bail- 
ment of them, to deliver to another, which 
he had done, whether a good Plea, 209 
Where a Plea of juſtification in Treſpaſs 
{hall be good without a Travers, and where 
* kk 4 F 282,283 
here a Flea de Injuria ſua propri 

ſhall be good in Law, — where * . 
| 286,287 

A Plea to avoid a Free-hold muſt be by 
Indenture, but otherwiſe to ayoid a Leaſg 
for years. 296 


Pledges. 


Where they are left out, the party may at 
any time, hanging his Plea, find them. 61 

Where they are to be entred, and the 
manner of entring them, and whether the 
entring of them be matter of form or. ſub- 
ſtance, and in what Actions d found, 
and where not. 275 que 281 


Prerogative. 
The Judges ſworn to maintain it. 32 
It hath four Columns or Pillars. ibid. 
Prerogative in the Writ de non proſe- 
quendo Rege inconſulto. 32,33 
Councel ought to be heard againſt the 
King. | ; 33 
Vide King. | 
Preſc cription. 


Ought to have a ſpecial Averment. 61 
Where it is laid of a Waterx- courſe in one 
22 2 Pariſh, 


— 
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Pariſh, and the diverting in another, and 
non culp. pleaded, whether the Venire Fa- 
riat ought to be of both Pariſhes. 79 


A man cannot have Felons Goods by 


Preſcription, yet he may preſcribe to have 
Jura Regalia, to which Felons Goods are 
incident. 157 
Where a man preſcribes for a way be- 
longing to a Houſe, he muſt alledge the 
Houſe to be Antiquum Meſſuag ium, but 
otherwiſe it is for a way leading from a 
Houle. 335 


Priſage. 


An ancient duty in the Crown, and due 
to the King of Common Right. 2 2/7 27 
Due from the time of unlading and 
breaking Bulk. 4c. per Coke. 
It is a Royal Prerogative due to the 
Crown, as incident, but not inſeparable. 8 
priſage then due, when the intention of 
the Owner of the Ship appears that he will 
there unlade, per Fleming Chief Juſtice. 9 
A perſon disfranchiſed before the arrival 
of his Ship, ſhall loſe the befit of Priſage 
he was entitled to at the lading, and a per- 
fon made free after the lading, ſhall have 
the benefit of the diſcharge. 10 
Priſage inſeparable from the King by way 

of grant, but not by way of diſcharge. 22 
Ancient Records for Priſage. ibid. 
The Ship of a Citizen comes into a Port 
after the death of the Citizen, whether the 
Executor ſhall have this dicharged of Pri- 
ſage, Quære, the Court was divided, I 2/4, 
5 5 25 
Vide Grants of the King. 


Priviledge. | 


extinguitur'cum perſona. 
Vide Executor. 
Priuiledge of Ambaſſadors. 
Vide Ambaſſadors. | 
- The Priviledge to be diſcharged of Priſage 
granted to the City, whether it extends 
ro the Executors of Citizens, and how far 
it ſhall extend. 2 uſque 27 


Privilegium ef beneficium perſcnale, - | 


85 27128 


Vide London and Executors. 


- * 


| be granted, and where not, 


_ 
Privity. 


Where Privity of Contract ſhall be de- 


termined, and where not. 211,212 
Proceſs. 

To three, or to any of them to arreſt 

one, two of them execute the Proceſs, tis 

well executed, 210 


Prohibition. 


To the Admiralty for proceeding againſt 
one who bought Goods of a Pyrate, de- 


nyed, becauſe the party that loſt his Goods 


had no remedy elſewhere. 29 

Prohibition to the Preſident and Counce] 
of Marches, upon a Decree made, that a a 
Leaſe for 1000 years ſhould go to the Heir, 
according to ſome Offices in the Court of 
Wards, and 20 J. Coſis was given to the 
Heir: and to the 20 J. Coſts, · a Prohibition 
was granted; but to the Decree of the 
Land, and poſſeſſion given to the Heir, no 
Prohibition granted, for that was only to 
quiet poſſeſſion, the other determines the 
Title. 34,35 

It will lie againſt a Parſon or Vicar tor 
cutting down Trees belonging to the 
Church. 91,92,158 

Where a ſecond Prohibition ſhall be 
granted after a Conſultation upon the Sta- 
tute of 50 E4.3.c.4. and where not. 182 

Where a thing is done contrary to a Pro- 
hibition by Statute, the party grieved may 
have an Action upon the ſame Statute. 115 

A Prohibition will not lie againſt a Coun- 
ty Palatine. 116 

Againſt what Courts it will lie. 119,120 

Where a Prohibition upon a Libel in the 
Spiritual Court to have Tithe for Mills ſhall 
212 

Upon a Libel for a Modus decimandi, 
and another Modus ſuggeſted and refuſed, 
whether good cauſe for a Prohibition, and 
where this Modus is triable. 241,242 

A Prohibition upon a Libel for the Tithes 
of the Neck-Fleeces of the Sheep, whether 
Tithes to be paid of them, or not. 242,243 

A Suit in the Spiritual Court for deta- 
mation, by the Wife of the party, Sentence 


iven, and Coſts pro expen/is Litis > the 


Husband 
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Husband releaſes the Coſts, which they re- | - Where an Uſurpation is purged, and a 


faſed to allow, upon a Suggeſtion, that the 
Husband was divorced, cauſa Adulterij, 
whether a Prohibition lies. 264, 265 

The Patentee of the King ſueth for Tithes 
in the Spiritual Court, and if chey will 
undertake to try the validity of the Letters 
Patents, whether a Prohibition lies not 
againſt them. 271 

Where the Spiritual Court hath conu- 
ſance of the principal cauſe, it hath conu- 
lance likewiſe of all collateral matters that 
thence ariſe. rt 314 

Where an Action is brought :in an Infe- 
rior Court, partly for à Free-hold, and 
partly for Chattels, a Prohibition will be 
granted, quoad the Free-hold only, 316 


Proof. 


What proof is allowable by Law, and 
what not, and where a proof is to be by a 
Jury of twelve men and where not. 56 

A difference where, a proof is general 
and where with reference to time and 
place, 


' Property. 1 


Of Goods gaged for mony, ora Stock 
of Cattel demiſed with Land for years, 
in whom it is, and to what purpoſes, and 
on what terms ſuch Goads are forfeitable 
for Felony, or to be taken in execution for 
the default of him that gaged them. 17 

The property of a dead mans Goods may 
remain in the Teſtator, for a Monk may be 
Executor, and he can have no property, and 
it muſt remain in ſome body. _ 18 


— 


Quare Impedit. 


V Hether the want of a Writ to the 
Biſhop to remove the Clerk be Er- 

ror, and whether by the Judgment he be not 
debito modo amotus, without any Writ. 38 
W hat things are recovered in a Quare 
Impedit, and whether a man may recover 
the Patronage, and not remove the Incum- 
bent. | ibid. 
Whether it be neceſſary to ſhew it was 
brought within tix months, and where it 
ſhall be taken to be within 1izz months by 
unplication. 38,39 


man ſhall be remitted. | 33 

The difference in a Recovery between a 
Writ of Right of Advowſon, and a Quare 
Impedit. . 38,39,40 

It Judgment be given in a Quare Impe- 
dit, all things ſhall be taken to be rightly 
done that ſtand with the Judgment. 39,40 

Where a Church becomes void by De- 
privation, and no time ſhewed when, whe- 
ther good. 39 

If a ſtranger 'uſurp upon a Purchaſer, 
and before any Preſentment made by him 
ſix months elapſe, and no Quare Impedit 
brought, whether the Uſurper thall not have 
the Patronage in Fee. ö 40 

Where a Title appears for the King in a 
Quare Impedit a Writ to the Biſhop ſhall be 


-granted for the King. 89 
If Coſts in a Quare Impedit be aſſigned 
by the Juty 'tis no Error. 174 


If it be brought againſt divers, and a 
Recovery is had by. default againſt one of 
them, if Execution go out againſt him, 
the Writ ſhall abate againſt the other De- 
ſendants. ibid. 
If no diſturbance be found in the Biſhop, 
the Writ ſhall be directed to him, but if 
otherwiſe, the Plaintiff hath his election to 
direct the Writ either to the Biſhop or 
Arch - Biſnop - | 175,176 

The Writ ſhall not be taken from him, 
bat where there:is-a_ wrong aſſigned in his 
perſon, as Ordinary, by rraſpn at his Office. 
» f 1 177 


Recognizance, 


J Pon the Statute of 3 Fac. c. 8. and 
(] a Recognizance at the Common 
Law, in which the Bait is entred are all one 
in Judgment of La] .. 1251 


Recovery. 


What kind of. Recovery a Leſſee for 
years may falſify for his Term by the Statute 
of 21 K.$. c.15. with the difference where 
it is a feigned Recovery, and where by 
Action tried. | 245,246, 247,248 


re « Recwſancy. 


Whether the Husband ſhall be ſubject to 
the penalty of the Statute of 23 Elix. 7 I. 
or 


I 
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for the Recuſancy of his Wife he being con- 
formable. | 87 


Relation. 


Where it ſhall be to the firſ original 
agreement, and where not. 252,253, 
| 256,257 


Releaſe. 


A. covenants with B. that C. fhall yearly 
pay to B. and a Stranger 8 J. the Stranger 
takes Husband, who releaſes to 4. this Re- 
Jeaſe does not diſcharge the Covenant made 
by A. the party that made the Releaſe be- 
ing wholly a Stranger to the Deed of Co- 
venant. 29,30 

A Releaſe made whereby nothing is de- 
termined, not good. 111 

In a ſecond deliverance a Releaſe made 
before the Avowry, not good. ibid. 


Relief. 


Where it is due by the Cuſtom, the 
Lord hath no remedy but by. Cuſtom, but 
where it is due by Tenure he may diſtrain. 

| 223 


Remainder. 


Lands given to one and his Heirs as 
long as F. S. ſhall have iſſue of his body, 
the Remainder over, this is a void Remain- 
der. 184 


Rent. 


Reſerved upon a Leaſe made by Baron 
and Feme, of the Wives Land; the Eftate 
ended, what becomes of the Rent. 272, 


213274 
Requeſt. | 
Where it is neceſſary to be made, and 


where not, upon the difference where the 
Requeſt makes the Debt, and where a good 


Debt before. 258 


Where a thing is to be done upon Re- 
queſt ( being there material and part of the 
promiſe } muſt be certainly laid in the De- 
claration when and where it was made, | 


and not generally by Licet ſæpius equi 
ſitus. 298 
Where one promiſeth to do a thing up- 


| on Requeſt, and an Action of the Caſe is 


thereupon brought, to which he pleads Non 
Aſſumpſit, this is no admittance of the De- 
claration, but he may take exceptions there- 
anto, either before or after Verdict. 299, 

300 


Reſcons. 


Where a Return made by the Sheriff of 

a Reſcous ſhall be good, and where not; 
and where his Return ſhall excuſe him in 
an Action brought againſt him for an eſcape. 

198.1 

Where a Reſcons ſhall be a * 
the Sheriff as to the King, but not to the 
| party himſelf, and the difference in a Reſcous 
between a mean proceſs, and upon an Ex- 


ecution. 199,200 
Where a Writ of Reſcous lyeth by the 
party againſt the Reſcuſors: ' 200,201 


Reſervation. 


Rent reſerved upon a Leaſe for years, to 
the Leſſor and his Aſſigns annuatim du- 
rante Termino pradicta, ſhall go to the 
Heir. 328 


Reſtitution. 


A Writ of Reſtitution brought by an 
Alderman to reſtore him to his place, 
what a good cauſe of Removal, in what 
place to meet to remove him, and what 
ſhall be a good return, and the certainty 
which the Law requireth in a Return. 


189,190 
Return, 
What ſhall be a good Return of a Habeas 


Corpus. 213 
Vide Habeas Corpus. | 
Riens per Diſcent. 


If a Scire Facias be brought againſt the 
Heir upon a Judgment had againſt the An- 


celtor, and the Defendant pleads Riens per 
Diſcent, 


Diſcent, Judgment ſhall be given againſt 
him for ſuch Lands only as he hath, by 
Deſcent, | 318 


SatisfaGiog. 


A c_ of a leſſer Summ in ſatis- 
faction of a greater, before the day 
of payment is a good Plea, but otherwiſe if 
it be given after the day of payment. 


. 


Sberiff. 


another, and if another be put in by him 


whether the former ſhall not be reſtored. 


| N 92 
A man is taken by the Sheriff in Ex- 
ecution, the Party at whoſe ſuit he is 
taken acquaints the Sheriff, that he hath 


ſealed. a Releaſe of the Debt, for which 


301 the Party is taken, whether he may juſti- 


The payment of 1007. in ſatisfaction 
of. 200 l. is no good Plea, but payment of 
100 J. in diſcharge of a Suit for 200 J. is 
good. © 391 


Scire Facias. 


. ; | 
The difference in a Scire Facias be- 


tween the Kings Bench and Common Pleas 
1 f 183 
Whether a Scire Facias upon a Recog- 
nifance for breach of the Peace be good 
without vi & arms, and whether being 
laid contra pacem publicam, do include vi 
Qar mi. 85 220 
A Scire Facias is brought upon a Re- 
cogniſance againſt the Ball in a Writ of | 
Error, what ſhall be a good proſecution of 
the Writ within the Statute of 3 Fac: c. 8. 
with the difference between a Recogniſance 
tipon this Statute, and at the Common 


Law. I91,192 

No coſts are to be given in a Scire Fa- 

cias. - 322 
Serjeant. 


No Serjeant at Law ought to move be- 
fore the Kings Attorney when he moves 
for the King, for other motions he is to 
move before him. 32 


Se vberance. 


Where Severance of the Land ſhall 
make a Severance of the Action of the 


fie keeping the party in priſon after this. 


133% 86, 97 

A Capias comes to the Sheriff to take 
a man, and before he is taken, a. Super- 
ſedeas is granted, whether a- falſe Impri- 
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